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L— COMPENSATION   AS    AN  INCIDENT   OF   THE 
RIGHT  OF  EMINENT  DOMAIN. 

I.  Corapeasation  not  dependent  upon  Constitutional  Provisions. 

II.  Mode  of  Ascertaining  Compensation. 

III.  Time  of  Compensation. 

IV.  Amount  of  Compensation. 

V.    Who  is  entitled  to  Compensation. 
VI.    Compensation  no  Justification  for  a  Taking  for  Private  Use. 

**  Eminent  domain  is  the  public  power  of  making  a  compulsory 
purchase  of  private  property  for  public  use;  and  payment  (either 
made,  or,  by  agreement  of  the  parties,  to  be  made)  is  an  essential 
part  of  the  legal  idea  of  a  purchase,  voluntary  or  compulsory. 
Voluntary,  and  without  payment,  it  is  a  donation  ;  compulsory,  and 
without  payment,  it  is  robberyJ*^ — Doe,  J.,  54  N.  H.  590,  611. 

"The  moment  the  idea  is  admitted  into  society  that  property  is 
not  as  sacred  as  the  laws  of  God,  and  that  there  is  not  a  force  of 
law  and  public  justice  to  protect  it,  anarchy  and  tyranny  commence. 
If  'Thou  shalt  not  covet*  and  'Thou  shalt  not  steal'  were  not 
commandments  of  Heaven,  they  should  be  made  inviolable  pre- 
cepts, in  every  society,  before  it  can  be  civilized,  or  made  free.** — 
6  Works  of  John  Adams,  9. 

The  right  of  eminent  domain,  whereby  the  State  is  justified 
in  taking  private  property  for  public  use,  against  the  owner's 
consent,  has  been  recognized  from  early  times  as  a  neces- 
sary incident  of  sovereignty.  It  is  an  attribute  inherent  in 
all  governments,  one  of  the  jura  majestatis,  sometimes  said 
to  be  "  the  law  of  the  existence  of  every  sovereignty."  At 
this  late  day,  when  this  right  has  been  so  long  acquiesced  in, 
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there  can  be  no  reason  for  questioning  its  justice  or  for  ex- 
tolling its  efficacy.  The  right  exists,  and  the  necessity  is 
conceded.  Half  a  century  ago,  it  was  said  to  be  too  late  to 
set  up  any  barrier  to  the  power.  "  It  has  been,"  says  the 
court,  **  in  constant  exercise  since  the  existence  of  society, 
and  must  continue  unrestricted  so  long  as  society  shall 
last." ' 

The  statements  occasionally  met  with,  to  the  effect  that 
the  right  of  eminent  domain  is  absolute  over  the  property  of 
the  citizen,  and  that  it  has  no  limit  but  the  necessities  of  the 
State,  must  be  understood  as  true  only  in  a  limited  sense. 
Were  such  expressions  literally  true,  we  should  be  to-day 
living  under  an  absolute  despotism,  and  never  be  called  upon 
to  witness  the  controversies  so  frequently  occurring  in  the 
courts,  wherein  the  learning  of  the  profession  is  challenged 
by  disputes  growing  out  of  the  exercise  of  this  conceded 
right. 

There  being,  then,  certain  limitations  which  condition  the 
lawful  exercise  of  the  right,  and  beyond  which  legislative 
power  cannot  go,  we  shall  consider  the  subject  of  com- 
pensation as  a  check  upon  the  right  of  eminent  domain. 

/.  Compensation  a  Right  not  dependent  upon  Constitutio?ial 
Provisions,  —  Political  philosophers  long  amused  themselves 
in  striving  to  invent  plausible  theories  which  should  account 
for  the  organization  of  society  and  the  creation  of  States, 
seeking  to  deduce  therefrom  the  respective  rights  and  duties 
of  the  governing  and  the  governed.  However  interesting  to 
speculative  minds  may  be  the  results  they  reached,  they  are 
of  little  practical  importance,  as  intelligent  thoughi  is  agreed 
that  the  ultimate  end  and  object  of  government  is  to  protect 
those  rights  which,  as  Blackstone  denominates  them,  are 
**  the  absolute  rights  of  all  mankind,"  —  the  right  to  personal 
security,  to  liberty,  and  to  property.  An  absolute  power  over 
any  one  of  these  rights  would  be  a  power  to  destroy  that 
which  the  State  *s  primarily  bound  to  protect.  It  follows 
that  the  power  of  the  State,  as  conditioned  by  the  law  of 

'  Tuckahoe  Canal  Co.  v.  Tuckahoe  R.  Co.,  ii  Leigh,  75. 
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its  own  existence,  must  be  a  power  with  limitations.  And, 
in  its  application  to  the  property  of  the  citizen,  it  is  a  power 
of  interference  confined  to  three  classes  of  cases. 

1.  It  may  regulate  the  use  and  possession  of  property,  so 
far  as  may  be  necessary  to  guard  against  abuse,  and  protect 
the  rights  of  all.  And  this  is  generally  called  the  police 
power  of  the  state. 

2.  It  may  take  a  portion  of  the  property  of  the  citizen  by 
way  of  taxation,  which  goes  to  support  the  government,  and 
is  the  price  which  the  remainder  of  his  property  must  pay 
for  protection. 

3.  It  may  take  private  property  for  public  use,  under  the 
right  of  eminent  domain. 

And  to  these  three  classes  is  it  agreed  that  the  authority 
of  the  State  over  the  property  of  the  citizen  is  confined.^ 

In  the  first  of  these  cases,  the  property  of  the  individual 
is  ordinarily  not  taken  from  his  possession,  but  is  only  sub- 
jected to  those  regulations  as  to  use  which  are  deemed  nec- 
essary for  the  good  of  all,  it  being  an  old  maxim  of  the  law. 
Sic  utere  tuo  ut  alienum  non  Icedas. 

In  the  last  two  cases  private  property  is  taken,  and  for 
public  use,  but  with  a  distinction  characterizing  the  respec- 
tive powers  which  is  fundamental,  and  of  great  importance. 
Under  the  power  of  taxation,  government  takes  the  property 
of  the  individual  as  his  share  of  a  justly  imposed  and  ap- 
portioned public  burden,  an  equivalent  being  received  in  the 
protection  which  government  is  thereby  enabled  to  furnish 
him.  On  the  other  hand,  under  the  power  of  eminent  do- 
main his  property  is  taken  as  something  distinct  from,  and 
more  than  his  share  of,  a  justly  apportioned  public  burden.* 
And  it  is  because  more  than  his  apportioned  share  is  taken 
from  him  that  it  always  has  been  regarded  that  the  rendering 
the  owner  a  just  compensation  in  return  was  an  obligation 

'   Burlatnaqui's  Politic  Law,  pt.  iii.,  ch.  5,  sec.  6;  Miinn  9.  Illinois,  94  U.  S. 

145- 

'  The  People  v.  The  Mayor,  etc.,   of  Brooklyn,  4  N.   Y.   19;  Matter  of 

Dorrance  Street,  4  R.  I.  230;  McComb  v.  Bell,  2  Minn.  295;  McBean  v. 
Chandler,  9  Heisk.  349,  360;  Cash  v.  Whitworth,  13  \j\..  An.  403;  Newby  v» 
Platte  County,  25  Mo.  258,  269;  Washington  Avenue,  69  Pa.  St.  355,  361, 
per  Agncw,  J.  ^     f 
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which  justice  imposed  upon  the  State,  —  a  limitation  condi- 
tioning any  lawful  exercise  of  the  right  of  eminent  domain. 
So  that  the  right  of  eminent  domain,  sometimes  said  to 
"override  every  other  right,"  rides  by  no  means  "rough- 
shod," but  is  restrained  by  the  necessity  of  making  the 
owner  a  compensation  which  shall  be  an  equivalent  for  the 
injury  done  his  private  rights. 

The  necessity  of  compensation  as  a  conditioning  princi- 
ple of  the  right  of  eminent  domain  has  not  been  confined 
to  those  States  alone  that  are  the  most  justly  celebrated  for 
the  reverence  they  pay  to  the  sanctity  of  private  rights; 
but  it  has  been  a  recognized  principle  even  in  governments 
that  are  the  most  odious  by  reason  of  the  absolute  power 
exercised  over  life  and  property.  A  remarkable  instance  of 
this,  mentioned  by  De  Tott  in  his  "  Memoirs  of  the  Turkish 
Government,"  and  quoted  by  Mr.  Justice  Waties  in  the  Su- 
preme Court  of  South  Carolina,  in  1796,  may  not  be  unin- 
teresting in  this  connection.  "  The  Sultan  Mustapha,"  says 
De  Tott,  "  being  desirous  of  building  and  endowing  a  new 
mosque,  fixed  upon  a  spot,  in  the  city  of  Constantinople, 
which  belonged  to  a  number  of  individuals.  He  treated 
with  all  of  them  for  the  purchase  of  their  parts,  and  they 
all  willingly  complied  with  his  wishes  except  a  Jew,  who 
owned  a  small  house  on  the  place,  and  who  refused  to  give 
it  up.  A  considerable  price  was  offered  him,  but  he  resisted 
the  most  tempting  offers.  His  partiality  for  the  spot,  or  his 
obstinacy,  was  stronger  than  his  avarice.  All  the  city  was 
astonished  at  his  rashness,  and  expected  every  hour  to  see 
his  house  demolished  and  his  head  upon  a  pole.  But  what 
was  the  conduct  of  the  sultan,  —  of  one  who  was  the  abso- 
lute master  of  the  lives  of  millions?  He  consulted  his 
mufti,  who  answered  that  private  property  was  sacred,  that 
the  laws  of  the  Prophet  forbade  his  taking  it  absolutely,  but 
he  might  compel  the  Jew  to  lease  it  to  him  as  long  as  he 
pleased,  at  a  full  rent.     The  sultan  submitted  to  the  law.'*  ' 

In  ancient  Rome,  at  a  time  when  it  seemed  a  little  uncer- 
tain whether  the  State  existed  for  the  individual  or  the  indi- 

'  Lindsnv  v.  The  Commissioners,  2  Bay,  60. 
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vidual  for  the  State,  a  scheme  of  the  censors  to  supply  the 
city  with  water  by  means  of  an  aqueduct  was  defeated,  B.  C. 
179,  as  Tacitus  tells  us  in  his  Annals,  by  the  refusal  of  a 
proprietor  to  permit  it  to  be  carried  through  his  lands.  So, 
when  a  private  house  was  damaged  by  the  laying-out  of  a 
public  highway,  the  same  writer  tells  us  that  the  damages 
were  paid  by  the  Emperor  Tiberius,  upon  the  petition  of  the 
party  to  the  Senate. 

And  in  early  English  history  it  is  recorded  that  in  1544, 
when  the  English  Parliament  empowered  the  city  of  London 
to  appropriate  private  property  for  a  public  use,  it  attached 
to  the  grant  the  condition  that  the  property  taken  should  be 
paid  for,  upon  the  assessment  of  its  value  by  commissioners 
to  be  appointed  by  the  lord  chancellor.* 

**  No  principle  in  English  jurisprudence/'  it  has  been 
said,  "is  better  settle*tl  than  that  an  individual  cannot  be 
deprived  of  his  property  except  for  the  public  use,  and  for  a 
just  compensation ;  and  the  British  Parliament  accordingly 
w^i/^r  authorized  one  individual's  property  to  be  taken  for 
the  private  benefit  of  another,  nor  for  public  use,  without 
first  providing  a  just  equivalent  for  the  owner."*  In  yet 
another  case,  it  has  been  said  that ''  English  history  does  not 
furnish  an  instance  of  the  kind;  the  Parliament,  with  all 
their  boasted  omnipotence,  never  committed  such  an  outrage 
on  private  property.  *  *  *  Such  an  act  would  be  a 
monster  in  legislation,  and  shock  all  mankind."  ^ 

This  principle,  that  compensation  is  a  necessary  incident 
to  the  exercise  of  the  right  of  eminent  domain,  has  been 
regarded  by  all  writers  upon  natural  jurisprudence  as  an 
acknowledged  principle  of  universal  law,  and  one  founded 
in  natural  equity.* 


'  I  Kent's  Com.  340. 

'  Newby  v,  Platte  County,  25  Mo.  258,  261. 

3  Van  Hornets  Lessee  v,  Dorrance,  2  Dall.  304,  310.  And  see  i  Bla. 
Com.  139. 

*  Gro.  de  J.  B.,  b.  viii.,  ch.  14,  sec.  7;  Puffendorf  De  Jur.  Nat.  et  Gen.,  b.  viii. 
ch.  5,  sec.  7;  Bynkershoeck  Quaest.  Jur.  Pub.,  b.  ii.,  ch.  1$;  Burlamaqui's  Pol- 
itic Law,  pt.  iii.,  ch.  5,  sec.  29. 
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In  our  own  country,  it  has  been  generally  admitted  that, 
independent  of  all  constitutional  and  statutory  enactments,  the 
right  to  compensation  is  an  inseparable  incident  to  the  exer- 
cise of  this  power  of  eminent  domain,  and  that,  where  the 
law  fails  to  provide  compensation,  an  attempt  to  take  private 
property  for  public  use  is  illegal  and  void.  This  point  passed 
under  the  attention  of  Chancellor  Kent  in  1816,  the  Consti- 
tution of  New  York  at  that  time  containing  no  provision  on 
the  subject.  The  chancellor,  however,  held  that  provision 
for  compensation  was  "an  indispensable  attendant"  on  the 
exercise  of  the  power,  and  that,  until  such  a  provision  was 
made,  "it  would  be  unjust,  and  contrary  to  the  first  princi- 
ples of  government,"  to  allow  the  individual  to  be  deprived 
of  his  property.'  In  New  Jersey  the  same  conclusion  was 
reached,  and  the  court  declared  it  to  be  "  a  settled  principle 
of  universal  law  that  the  right  to  comjfensation  is  an  incident 
to  the  exercise  of  the  power ;  that  the  one  is  inseparably 
connected  with  the  other ; "  and  they  are  said  to  exist  **  not  as 
separate  and  distinct  principles,  but  as  parts  of  one  and  the 
same  principle." '  While  it  has  been  elsewhere  said  that 
"the  obligation  to  make  just  compensation  is  concomitant 
with  the  right,"  3  and  the  same  conclusion  has  been  reached 
by  other  courts.-* 

It  should  not  pass  without  mention  that  in  South  Carolina 
and  Virginia  a  different  view  has  been  taken  of  this  subject. 
In  the  former  State,  the  question  seems  to  have  arisen  for  the 
first  time  in  1796,  the  Legislature  having  empowered  the  city 

*  Gardner  v,  Newburgh,  2  Johns.  Ch.  162;  Bradshaw  v.  Rogers,  20  Johns. 
106. 

'  Sinnickson  v,  Johnson,  2  Harr.  145. 

3  Bonaparte  v,  Camden,  etc.,  R.  Co.,  i  Raldw.  220. 

4  Young  V,  McKenzie,  3  Kelly  (Ga.),  31 ;  Parham  v.  The  Justices,  9  Ga. 
341 ;  Woodfolk  v,  Nashville,  etc.,  R.  Co.,  2  Swan,  422,  432 ;  The  State  v. 
Glen,  7  Jones  L.  321 ;  Johnston  v.  Rankin,  70  N.  C.  550 ;  Piscataqua  Bridge 
Co.  V,  New  Hampshire  Bridge  Co.,  7  N.  H.66;  Petition  of  Mount  Washington 
R.  Co.,  35  N.  H.  134,  141,  142;  East  Kingston  v,  Towle,  48  N.  H.  57,  59, 
60;  Eaton  V,  B.  C.  &  M.  R.  Co.,  51  N.  H.  504,  510;  Orr  v.  Quimby,  54  N. 
H.  590,  599,  603,  per  Doe.  J. ;  Hooker  v.  The  New  Haven  R.  Co.,  14  Conn. 
146,  151  ;  The  San  Francisco  R.  Co.  v,  Caldwell,  31  Cal.  372. 
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of  Charleston  to  take  land  for  highway  purposes,  but  having 
made  no  provision  for  compensation  to  the  owners  of  the 
land  to  be  taken.  For  this  reason  it  was  sought  to  restrain 
the  commissioners,  by  an  injunction,  from  proceeding  to  lay 
out  the  highway.  The  Constitution  of  the  State  was  silent 
upon  the  subject;  and  the  court  being  evenly  divided  in 
opinion,  the  constitutionality  of  the  act  was  sustained,  and 
no  injunction  issued,  half  of  the  court  declaring  that  neither 
Magna  Charta  nor  the  law  of  the  land  required  compensa- 
tion to  be  made  where  land  was  taken  for  highway  purposes, 
as  every  freeholder  held  subject  to  the  public  necessities.* 
The  conclusion  thus  reached  was  afterwards  adhered  to." 

So,  too,  in  Virginia,  up  to  the  time  when  the  law  expressly 
required  compensation  to  be  made,  the  doctrine  was  uni- 
formly asserted,  in  its  broadest  terms,  that  a  right  of  way 
might  be  taken  for  highway  purposes  and  no  compensation 
need  be  provided.^ 

It  is  true  that  in  Pennsylvania  land  was  also  taken  for 
highway  purposes  without  compensation,  but  it  was  in  con- 
sequence of  express  reservations  in  the  original  grants,  in 
the  earliest  periods  of  the  Commonwealth.  The  proprietor 
took  his  land  charged  with  the  general  public  servitude  of 
highways.  He  received  his  compensation  in  advance,  for 
in  every  grant  the  State  threw  in,  without  charge,  six  acres 
in  the  hundred,  reserving  to  itself  the  r^ght  of  making  as 
many  roads  through  the  land  as  the  public  interests  might 
require,  without  compensation.*  The  very  nature  of  the 
reservation  shows  that  otherwise  it  was  expected  that  com- 
pensation would  be  required.  It  is  one  of  the  many  cases 
where  the  exception  proves  the  rule. 

We  have  already  noticed  the  fact  that  in  New  Jersey  the 
courts  held  compensation  to  be  a  necessary  incident  of  the 

'  Lindsay  v.  The  Commissioners,  2  Bay,  38. 

*  Patrick  V.  The  Commissioners,  4  McCord,  541  ;  McLauchlin  v.  The 
Railroad  Co.,  5  Rich.  583,  599;  The  State  v.  Dawson,  3  Hill,  100. 

3  See  Stokes  v.  Upper  Appomattox  Co..  3  Leigh,  337. 

*  McClenachan  v.  Curwen,  6  Binn.  509.  And  see  Beeson's  Case,  3  Leigh, 
H21,  828. 
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right  of  eminent  domain,  and  yet  even  in  this  State,  as  in 
Pennsylvania,  it  was  customary  to  take  land  for  highway 
purposes  without  compensation.  Nay,  more ;  the  Constitu- 
tion of  1844,  which  expressly  provided  that  compensation 
must  be  made  in  taking  private  property  for  a  public  use, 
declared  that  lands  might  be  taken  for  highway  purposes 
without  compensation,  until  the  Legislature  should  see  fit  to 
require  otherwise.  But  the  reason  and  explanation  of  this 
is  the  same  as  in  the  case  of  Pennsylvania.  The  proprietors 
of  East  and  West  Jersey,  in  their  original  grants,  had  re- 
served the  right  to  take  land  for  highways,  and  had  made 
compensation  in  advance  by  allotting  an  extra  allowance  to 
their  grantees  in  consideration  of  the  reservation.' 

It  is  true  that  in  the  Constitution  of  the  Federal  as  well  as 
in  those  of  the  several  State  governments,  with  but  two  ex- 
ceptions, it  has  been  deemed  prudent  to  incorporate,  among 
the  fundamental  articles  of  right,  provisions  requiring  com- 
pensation to  be  made  whenever  private  property  is  taken 
for  public  use.  But  these  provisions  are  to  be  regarded  not 
as  establishing  a  new  principle  of  law,  but  only  as  placing 
an  old  one  beyond  legislative  control.  As  expressed  by 
Mr.  Justice  Miller  in  the  Supreme  Court  of  the  United 
States,  these  provisions  have  received  "the  commendation 
of  jurists,  statesmen,  and  commentators,  as  placing  the  just 
principles  of  the  common  law  on  that  subject  beyond  the 
power  of  ordinary  legislation  to  change  or  control  them." ' 

Similar  constitutional  provisions  were  embodied  in  the 
Constitution  de  la  Republique  Frangaise  of  1795,  in  the  Code 
Napoleon,  ditiA  in  the  constitutional  charter  of  Louis  XVIIL, 
as  well  as  in  the  Constitution  of  the  Confederate  States  of 
America.  But,  notwithstanding  it  has  been  deemed  prudent 
to  incorporate  these  provisions  into  written  constitutions, 
it  appears  to  be  a  principle,  not  only  of  the  common  law, 
but  of  universal  law,  that  the  necessity  of  making  just  com- 
pensation is  a  limitation  upon  the  right  to  exercise  the  power 
of  eminent  domain. 

*  The  State  v.  Seymour,  35  N.  J.  L.  47,  53. 

*  Pumpelly  v.  Green  Bay  Co.,  13  Wall.  177. 
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This  fact,  important  in  more  lights  than  one,  is  especially 
so  in  view  of  the  farther  fact  that  in  the  Constitutions  of  two 
of  the  States  there  is  no  constitutional  provision  which  ex- 
pressly requires  compensation  to  be  made  where  private 
property  is  taken  for  public  use.*  The  provision  in  the  Con- 
stitution of  the  United  States  *  is  held  to  be  a  limitation 
upon  that  government  only,  and  in  no  manner  applies  to  the 
States.3 

//.  Mode  of  ascertaining  Compensation.  —  A  just  compen- 
sation, then,  follows  the  right  as  "  the  shadow  follows  the 
substance,"  and  the  two  cannot  be  separated.  It  must  be 
apparent,  therefore,  that  some  definite  mode  must  be  pre- 
scribed, in  pursuance  of  which  it  may  be  determined,  in  each 
particular  case,  what  constitutes  a  just  compensation  to  the 
owner  for  the  property  of  which  he  has  been  summarily 
deprived. 

As  a  rule,  the  constitutional  provisions  upon  this  subject 
are  silent  as  to  the  manner  in  which  this  shall  be  done.  In 
their  silence,  it  must  be  presumed  that  it  was  intended  to 
leave  the  matter  to  legislative  discretion ;  otherwise,  the  right 
of  eminent  domain  would  be  reduced  to  a  nullity,  and  the 
hands  of  government  so  fettered  that  the  property  of  the 
citizen  could  never  be  taken  against  his  consent,  there  being 
no  method  provided  whereby  he  could  be  recompensed. 
We  say  that  his  property  could  not  be  taken  against  his  con- 
wit.  The  owner,  if  he  was  so  disposed,  might,  of  course, 
suffer  his  property  to  be  taken,  and  seek  his  redress  for  the 

'  New  Hampshire  and  North  Carolina. 

'  Amendments  to  the  Constitution,  art.  v. 

3  Barron  v.  The  City  of  Baltimore,  7  Pet.  243 ;  Withers  v,  Buckley,  20 
How.  84;  Pumpelly  v.  Green  Bay  Co.,  13  Wall.  166,  176;  Murphy  v.  The 
People,  2  Cow.  815,  818;  Jackson  ».  Wood,  2  Cow.  819;  Livingston  v.  The 
Mayor,  etc.,  of  New  York,  8  Wend.  85 ;  Concord  R,  Co.  v,  Greely,  17  N.  H. 
47;  Orr  v.  Quimby,  54  N.  H.  590,  599,  606;  Woodfolk  z/.  The  Nashville,  etc., 
R.  Co.,  2  Swan,  422,  431 ;  The  Railroad  Co.  v,  Davis,  2  Dev.  &  B.  459;  John- 
ston V.  Rankin,  70  N.  C.  550;  Martin  v,  Dix,  52  Miss.  53;  Cairo,  etc.,  R.  Co. 
V.  Tomer,  31  Ark.  494;  North  Missouri  R.  Co.  v,  Maguire,  49  Mo.  490; 
Weimer  v,  Bunbury,  30  Mich.  201. 
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injury  in  an  action  at  law,  in  which  case  the  value  of  the 
property  would  be  recovered  as  from  a  wrong-doer.  But  if, 
instead  of  consenting,  he  should  be  disposed  to  resist,  there 
would  be  DO  lawful  power  to  overcome  that  resistance,  as  it 
is  held  that  the  owner  can  never  be  compelled  to  resort  to 
an  action  at  law  to  recover  the  value  of  property  taken 
under  the  right  of  eminent  domain.  Under  the  constitu- 
tional provision  that  '*  private  property  shall  not  be  taken  for 
public  use  without  just  compensation,"  it  was  never  intended, 
say  the  courts,  to  drive  the  owner  into  a  lawsuit.  **  No  such 
obligation,"  it  has  been  said,  "  can  be  imposed  upon  him ; 
he  is  entitled  to  the  damages  he  has  sustained,  without  re- 
sorting to  a  legal  tribunal  to  enforce  the  payment."  '  This 
has  been  so  well  expressed  by  one  of  the  most  learned  and 
painstaking  judges  that  to-day  adorn  the  American  bench, 
that  we  cannot  refrain  from  here  quoting  his  language : 
"  There  can  be  no  necessity  for  casting  upon  him  the  bur- 
den of  any  legal  proceedings.  Legal  proceedings  may  be 
necessary,  and  he  may  be  entitled  to  notice  if  he  can  be 
found ;  but,  so  far  as  such  proceedings  are  necessary  for  his 
enjoyment  of  his  constitutional  right,  they  are  to  be  insti- 
tuted and  carried  on  by  the  public,  because  the  public  power 
is  limited  by  his  reserved  right.  His  property  is  taken  with- 
out payment,  if  it  is  taken  with  the  payment  of  a  sum  pro- 
curable only  by  his  unremunerated  outlay  of  an  equal  or 
greater  amount.  And  whether  he  must  lose  a  sum  equal  to, 
or  greater,  or  less  than  his  compensation,  the  principle  is  the 
same."' 

The  legislature,  then,  must  in  its  discretion  prescribe  the 
mode  of  assessing  the  owner's  compensation.  It  must  not 
itself,  however,  undertake  arbitrarily  to  fix  the  value  of  the 
property,  and  by  calling  it  a  just  compensation  compel  the 
owner  to  receive  it  as  such.     What  amounts  to  just  com- 

'  San  Francisco  v,  Scott,  4  Cal.  114. 

'  Orr  V,  Quimby,  54  N.  H.  590,  642,  per  Doe,  J.  See  also  Piscataqua 
Bridge  Co.  v.  The  New  Hampshire  Bridge  Co.,  7  N.  H.  35,  70;  Hall  v.  The 
People,  57  111.  307,  316;  Shepardson  v.  Milwaukee,  etc.,  R.  Co.,  6  Wis.  613; 
Lee  V,  North-Western,  etc.,  R.  Co.,  33  Wis.  222. 
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pensation  is  a  judicial  question ;  and,  moreover,  the  legisla- 
ture cannot  be  a  judge  in  its  own  cause.'  The  discretion 
with  which  the  legislature  is  thus  intrusted  is  not  unlimited. 
The  owner  has  a  right  to  insist  that  the  legislature  shall  pro- 
vide him  with  an  impartial  tribunal  that  shall  hear  evidence, 
and  where  both  parties  may  meet  and  discuss  their  claims 
on  equal  terms,'  and  nothing  can  be  prescribed  which  shall 
in  any  manner  impair  or  destroy  the  rights  of  the  owner  to 
his  just  compensation.3 

For  a  long  time  it  was  eagerly  contended  before  the 
courts  that  any  method  of  assessing  damages  without  a  jury, 
and  against  the  owner's  refusal  to  waive  a  jury-trial,  would 
be  unconstitutional  and  void ;  it  having  been  supposed  by 
some  that,  under  the  general  constitutional  provisions  secur- 
ing the  right  of  trial  by  jury,  the  owner  was  entitled  to  in- 
sist that  the  case  should  be  submitted  to  a  jury,  to  pass  upon 
the  amount  of  compensation  which  would  be  just  to  him  in 
that  particular  case. 

The  courts,  however,  have  held  from  the  beginning,  with 
perfect  unanimity,  that  condemnation  proceedings  were  not 
embraced  within  the  meaning  of  these  constitutional  pro- 
visions,  and  that  the  owner  could  not,  as  a  matter  of  right, 
oemand  a  jury-trial.*  The  constitutional  provisions  relative  to 
the  trial  by  jury  relate  to  the  trial  of  issues  of  fact  in  civil 
^nd  criminal  proceedings,  and  have  no  reference  to  special 
proceedings  of  condemnation  under  the  right  of  eminent 

*  Charles  River  Bridge  v.  Warren  Bridge,  7  Pick.  344;  s,  c,  ii  Pet.  571 ; 
United  Slates  v.  Illinois  Central  R.  Co.,  2  Biss.  174;  County  Court  v.  Gris- 
*oW,  58  Mo.  175,  199;  Rich  V,  The  Chicago  R.  Co.,  59  111.  286;  Isom  v. 
Mississippi,  etc.,  R.  Co.,  36  Miss.  300. 

'  Langford  v.  The  Commissioners,  16  Minn.  375,  380. 

3  Potter  v.  Ames,  43  Cal.  75. 

<  Livingston  v.  The  Mayor,  etc.,  of  New  York,  8  Wend.  85 ;  Raleigh, 
etc.,  R.  Co.  V.  Davis,  2  Dev.  &  B.  451;  Mclntire  v.  Western,  etc.,  R.  Co., 
67  N.  C.  278 :  Pennsylvania  R.  Co.  v.  Lutheran  Congregation  of  Pittsburgh, 
53  Pa.  St.  445;  Mount  Washington  Road,  35  N.  H.  134;  Ames  v.  The 
Lake  Superior  R.  Co.,  21  Minn.  241 ;  Buffalo,  etc.,  R.  Co.,  26  Texas,  588; 
Houston,  etc.,  R.  Co.  v.  Milburn,  34  Texas,  224;  Dronberger  v.  Reed,  11 
Ind.  420;  Haverhill  Bridge  Co.  v.  County  Commissioners,  103  Mass.  120; 
Willyard  v,  Hamilton,  7  Ohio  (pt.  2),  iii. 
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domain.  **  The  trial  by  jury,"  it  has  been  said,  "  is  preserved 
inviolate,  in  the  sense  of  the  Constitution,  when  in  all  criminal 
cases,  and  in  civil  cases  when  a  right  is  in  controversy  in  a 
court  of  law,  it  is  secured  to  each  party."  In  cases  of  this 
description,  the  right  to  take  and  the  right  to  compensation 
are  admitted ;  the  only  question  is  the  amount,  which  may 
be  submitted  to  any  impartial  tribunal  the  legislature  may 
designate.' 

The  right  to  a  jury-trial,  however,  to  ascertain  the  amount 
of  compensation  due  the  owner  when  his  private  property 
is  taken  for  a  public  use,  has  been  provided  and  secured  by 
special  provision  in  the  Constitutions  of  Alabama,*  Colorado,^ 
Iowa,*  Maryland,^  Pennsylvania,^  and  West  Virginia ; '  while 
in  Arkansas ^  and  Missouri,^  a  jury-trial  is  secured  when  a 
corporation  is  interested  on  either  side.  In  Illinois,'**  it  is 
secured  in  all  cases  except  those  in  which  the  taking  is  by 
the  State;  and  in  New  York,"  the  amount  is  to  be  deter- 
mined by  a  jury  ^r  commissioners,  except  when  the  taking 
is  by  the  State.  In  Michigan,"  too,  private  property  cannot 
be  taken  for  public  improvements  in  cities  or  villages,  against 
the  consent  of  the  owner,  until  compensation  has  been  first 
determined  by  a  jury  of  freeholders.  The  tendency  of  the 
times  seems  to  have  been  in  the  direction  of  securing,  in 
almost  all  of  the  recent  constitutions,  the  right  of  jury-trial 
in  cases  where  private  property  is  taken  under  the  right  of 
eminent  domain. 

It  only  remains,  in  this  connection,  to  notice  the  principle 

'  Bonaparte  v,  Camden,  etc.,  R.  Co.,  I  Baldw.  205,  221. 
'  Const.  1875,  art.  xiii.,  sec.  7. 

3  Const.  1876,  art.  ii.,  sec.  15. 

4  Const.  1857,  art.  i.,  sec.  18. 

5  Const.  1867,  art.  iii.,  sec.  40. 

*  Const.  1873,  art.  xvi.,  sec.  8. 

7  Const  1872,  art.  iii.,  sec.  9. 

^  Const  1874,  art  xii.,  sec  9. 

9  Const  1875,  art  xii.,  sec.  4. 

"  Const  1870,  art  ii.,  sec.  13. 

"  Const  1846,  art  i.,  sec  7. 

'"  Const  1850,  art  xv.,  sec.  15. 
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that  where  the  legislature  provides  the  owner  with  a  remedy 
under  a  statute,  that  remedy  is  exclusive,  and  not  cumula- 
tive;* the  rule  being  a  general  one,  that  where  a  statute 
authorizes  the  doing  of  certain  acts,  the  necessary  conse- 
quence of  }vhich  is  to  damage  the  property  of  another,  and 
at  the  same  time  provides  a  remedy  for  the  recovery  of 
damages  resulting  therefrom,  the  injured  party  is  restricted 
to  the  remedy  thus  provided.  So  it  has  been  held,  under 
an  act  which  contained  no  provision  authorizing  the  owner 
to  institute  an  action  for  compensation  in  case  the  public 
failed  to  do  so,  that  such  an  action  could  not  be  maintained, 
but  only  an  action  of  ejectment,  or  trespass,  or  damages  for 
use  and  occupation,  or  injunction/ 

///.  Time  of  Compensation.  —  While  the  statement  that 
private  property  cannot  be  taken  for  public  use  without 
just  compensation  is  in  itself  unobjectionable  as  a  principle 
of  law,  it  falls  far  short  of  expressing  the  true  legal  idea  or 
requirement  upon  this  subject.  "  It  sometimes  appears,"  it 
has  been  said,  "  to  convey  the  idea  that  the  owner's  right  is 
not  infringed  if,  in  fact,  at  some  time  he  be  paid.  But  this 
falls  far  short  of  the  true  doctrine.  The  constitutional  re- 
quirement is  not  satisfied  by  payment  without  regard  to 
time."  3 

Now,  an  examination  of  the  provisions  upon  this  subject, 
as  found  in  the  Constitutions  at  present  in  force  in  the  sev- 
eral States,  will  disclose  certain  important  discriminations  in 
relation  to  the  time  of  making  compensation.  And  these 
constitutional  provisions  may  be  classified  as  follows: 

I.  The  provision  is  silent  as  to  time.     "  Private  property 

'  Colcough  V.  Nashville,  etc.,  R.  Co.,  2  Head,  171 ;  Lafayette,  etc.,  R.  Co. 
V.  Smith,  6  Ind.  249 ;  Teick  v.  Board  of  Commissioners,  1 1  Minn.  292,  295 ; 
Aldrich  v,  Cheshire  R.  Co.,  21  N.  H.  359;  Mason  v.  Kennebec,  etc.,  R.  Co., 
31  Me.  215;  Lindell  v,  Hannibal,  etc.,  R.  Co.,  36  Mo.  543;  Brown  v.  Beatty, 
34  Miss.  227;  Mclntire  v.  Western,  etc.  R.  Co.,  67  N.  C.  278;  Henniker  v. 
Contoocook  Valley  R.  Co.,  29  N.  H.  152. 

*  Kansas  Pacific  R.  Co.  v,  Streeter,  8  Kan.  133. 

3  Orr  V,  Quimby,  54  N.  H.  590,  643. 
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shall  not  be  taken  for  public  use  without  just  compensa- 
tion." ' 

In  three  of  the  Constitutions,  however,  there  is,  in  ad- 
dition to  this  general  provision,  a  special  provision  some- 
what qualifying  the  general  one,  and  requiring  compensa- 
tion to  be  first  made,  where  the  taking  is  by  a  corporation." 

2.  The  provision  is  specific  as  to  time,  and  requires  com- 
pensation to  be  first  made.  "  Private  property  shall  not  be 
taken  for  public  use  without  just  compensation  first  made 
therefor."  3 

3.  The  provision,  while  in  general  requiring  compensation 
to  be  first  made,  expressly  excepts  those  cases  where  the 
taking  is  by  the  State  itself,  giving  the  State  its  election  to 
make  compensation  prior  or  subsequent  to  the  taking.* 

4.  The  provision  is,  that  "  private  property  shall  not  be 
taken  for  public  use  without  just  compensation  first  made 
or  secured."  * 

So,  in  the  Constitutions  of  Oregon  and  Texas,  already 
cited,  it  is  sufficient  in  the  ordinary  cases  if  the  amount 
of  compensation  is  secured. 

'  Arkansas,  Const.  1874,  art.  ii.,  sec.  22;  California,  Const.  1849,  art.  i.,  sec. 
8;  Connecticut,  Const.  1818,  art.  i.,  sec.  11 ;  Delaware,  Const.  1831,  art.  i.,  sec. 
8;  Florida,  Const.  1868,  art.  i.,  sec.  9;  Illinois,  Const.  1870,  art.  ii.,  sec.  13; 
Louisiana,  Const.  1868,  tit.  vi.,  art.  iio;  Maine,  Const.  1820,  art.  i.,  sec.  21 ; 
Massachusetts,  Const.  1780,  pt.  i.,  art.  10;  Michigan,  Const.  1850,  art.  xviii.,  sec. 
14;  Nebraska,  Const.  1875,  art.  i.,  sec.  21;  New  Jersey,  Const.  1844,  art.  i., 
sec.  16;  New  York,  Const.  1846,  art.  i.,  sec.  6;  Rhode  Island,  Const.  1842, 
art.  i.,  sec.  16;  Tennessee,  Const.  1870,  art.  i.,  sec.  21 ;  Vermont,  Const.  1793, 
ch.  i.,art.  2  ;  Virginia,  Const.  1870,  art.  v.,  sec.  14;  West  Virginia,  Const.  1872, 
art.  iii.,  sec.  9;  Wisconsin,  Const.  1848,  art.  i.,  sec.  13;  United  States.  Const. 
1787,  amendment  v. 

'  Arkansas,  art.  xii.,  sec.  9;  Michigan,  art.  xv.,  sec.  9;  West  Virginia,  art. 
iii.,  sec.  9. 

3  Alabama,  Const.  1875,  art.  i.,  sec.  24;  Colorado,  Const.  1876.  art.  ii.,  sec. 
15;  Georgia,  Const.  1877,  sec.  iii.,  pt.  I ;  Kentucky,  Const.  1850,  art.  xiii.,  sec. 
14;  Maryland,  Const.  1867,  art.  iii.,  sec.  40;  Mississippi,  Const.  1868,  art.  i., 
sec.  10;   Missouri,  Const.  1875,  art.  ii.,  sec.  21. 

4  Indiana,  Const.  1851,  art.  i.,  sec.  21 ;  Oregon,  Const.  1857,  art.  i.,  sec.  19; 
Texas,  Const.  1876,  art.  i.,  sec.  17. 

5  Iowa,  Const.  1857,  art.  i.,  sec,  18;  Minnesota,  Const.  1857,  art.  i.,  sec.  13; 
Pennsylvania,  Const.  1873,  art.  i.,  sec.  10. 
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5.  The  provision  is,  that  "  private  property  shall  not  be 
taken  for  public  use  without  just  compensation  first  paid  or 
secured,  except  in  cases  of  war,  riot,  fire,  or  great  public 
peril,  in  which  case  compensation  shall  be  made  afterwards." ' 

6.  The  provision  is,  that  "  private  property  shall  not  be 
taken  for  public  use  without  just  compensation  first  made 
or  secured  in  money,  except  in  time  of  war,  or  other  public 
exigency  imperatively  requiring  its  immediate  seizure,  or 
for  the  purpose  of  making  or  repairing  roads  which  shall 
be  open  to  the  public  without  a  charge,  when  compensation 
may  be  made  afterwards." ' 

The  Constitution  of  Kansas  seems  only  to  provide  for 
cases  where  a  right  of  way  is  taken  by  a  corporation,  when 
compensation  is  required  to  be  first  made  in  money,  or  se- 
cured.3  And  the  provision  contained  in  the  Constitution  of 
South  Carolina  is  so  peculiar  and  unique  that  we  give  it  en- 
tire.* Under  this  provision  it  would  seem  to  be  implied  that 
property  might  be  taken  for  a  private  use,  provided  compen- 
sation was  made.  It  seems  to  recognize  no  distinction 
between  a  taking  for  a  private  and  for  a  public  use,  and  in 
that  respect  to  be  different  from  the  provisions  in  other  con- 
stitutions. But  whether  property  can  be  taken  or  not  for  a 
pnvate  use  is  a  subject  to  be  considered  farther  on. 

To  recur,  then,  to  the  element  of  time,  and  to  those  pro- 
Visions  which  we  have  classified  under  the  first  of  these  six 
heads,  as  specifying  no  particular  time  when  compensation 
*s  to  be  made,  it  is  to  be  remarked,  — 

I-  That  it  was  never  intended  by  these  provisions  to  pro- 
nibit  the  law-making  power  from  authorizing  a  temporary 
entry  upon  private  property  as  a  proceeding  incipient  to 

Nevada,  Const.  1864,  art.  i..  sec.  8. 
Ohio,  Const.  1851,  art.  i..  sec.  19. 
^  Kansas,  Const.  1859,  art  xii.,  sec.  4. 
Const.  1868,  art.  i.,  sec.  23 :   *  *  Private  property  shall  not  be  taken  or  applied 
^^  public  use,  or  for  the  use  of  a  corporation,  or  for  private  use,  without  the 
uscntof  the  downer,  or  a  just  compensation  being  made  therefor;  provided^ 
^^fVer^  that  laws  may  be  made  securing  to  persons  or  corporations  the  right 
**y  over  the  lands  of  either  persons  or  corporations,  and  for  works  of  in- 
""^^^l  improvement,  the  right  to  establish  depots,  stations,  turnouts,  etc.,  but  a 
J  *  ^oinpeusatiQn  shall,  in  all  cases,  be  first  made  to  the  owner." 
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will  establish  in  the  other  party  the  right  to  continue  in  pos- 
session. And  this  distinction  the  law  recognizes  and  acts 
upon.* 

While  the  payment  of  compensation  is  a  condition  pre- 
cedent to  any  right  of  entry,  the  owner  may  waive  his  right 
to  insist  upon  prepayment,  in  which  case  the  public  is  not  a 
tort-feasor,  although  it  takes  permanent  possession.  In  such 
case  thfe  owner  is  held  to  have  consented  to  let  the  damages 
be  and  remain  a  mere  debt  against  the  public.  It  is  said 
that  if  the  owner,  "  for  the  shortest  period,"  clearly  gives  the 
public,  either  by  his  express  consent  or  by  his  silence,  to 
understand  that  he  does  not  intend  to  object  to  the  entry, 
but  waives  his  claim  to  present  payment,  that  he  is  thus 
concluded  by  his  own  act  from  afterwards  asserting  his  claim 
by  injunction  or  ejectment,  so  as  to  hinder  or  prevent  the 
improvement  undertaken.'  For  example,  in  the  case  of  rail- 
roads, the  court  would  not  issue  an  injunction  and  thus  stop 
the  running  of  the  road,  but  would  enter  a  decree  directing 
compensation  to  be  paid  out  of  the  revenues  of  the  road  ;  3 
or,  if  the  circumstances  of  the  case  seemed  to  demand  it, 
would  undoubtedly  put  the  road  into  the  hands  of  a  receiver 
until  the  damages  were  paid.-*  It  is  even  held  constitutional 
to  limit  the  time  within  which  the  owner  can  recover  com- 
pensation, and  to  provide  that  if  proceedings  are  not  insti- 
tuted within  the  period,  then  his  right  shall  be  barred. 
But  in  such  cases  the  statute  must  permit  the  owner  to 
institute  proceedings,  and  provide  him  with  an  adequate 
remedy  to  that  end.* 

*  Atchison,  etc.,  R.  Co.  v.  Weaver,  lo  Kan.  344;  Daniels  r.  Chicago,  etc., 
R.  Co.,  35  Iowa,  129;  Ford  v.  Chicago,  etc.,  R.  Co.,  14  Wis.  609;  Smith  v. 
Chicago,  etc.,  R.  Co.,  67  111.  191. 

*  McAuley  v.  The  Western  Vermont  Ry.,  33  Vt.  311 ;  Knapp  v,  McAuley, 
39  Vt.  275;  Provolt  V.  The  Chicago,  etc.,  R.  Co.,  57  Mo.  256;  Baker  v.  The 
Chicago,  etc.,  R.  Co.,  57  Mo.  265;  New  Orleans,  etc.,  R.  Co.  v.  Moye,  39 
Miss.  374;  South  Carolina  R.  Co.  v.  Columbia,  etc.,  R.  Co.,  13  Rich.  Eq. 
339;   Hentz  V.  Long  Island  R.  Co.,  13  Barb.  646. 

3  Hamilton  v.  Annapolis,  etc.,  R.  Co.,  i  Johns.  Ch.  (Md.)  107. 

*  2  Redf.  Am.  Railw.  Cas.  (2d  ed.)  253. 

5  The  People  v.  Green,  3  Mich.  496;   Rexford  v.  Knight,  11  N.  V.  308. 


COMPENSATION    AS    INCIDENT   TO   EMINENT    DOMAIN.         I9 

While  the  decisions  seem  to  have  established  the  rule  of 
law  as  imperatively  requiring  compensation  to  be  made  pre- 
vious to  entry,  unless  the  owner  waives  his  right  thereto, 
they  are  not  to  be  understood  as  requiring  the  amount  to  be 
actually  paid  and  handed  over  to  him  before  such  entry. 
The  principle  of  the  cases  is,  that  the  owner  should  not  be 
left  dependent  upon  the  solvency  of  individuals  or  corpora- 
tions. It  is  therefore  held  to  be  sufficient  if  an  adequate 
fund  is  provided,  which  shall  be  a  security  to  the  owner.'  * 

As  to  what  constitutes  a  sufficient  security,  it  has  been 
said  that  "  any  irrevocable  deposit,  appropriation,  or  dispo- 
sition of  money,  any  indemnifying  obligation  incurred  or 
provision  made,  that  affords  the  proprietor  legal  security 
(for  payment,  and  for  the  necessary  expense  of  obtaining  it), 
convertible  into  compensation  at  his  option,  as  good  as  is 
legally  practicable  under  the  circumstances,  is  reasonable 
legal  security.  It  is  legally  sufficient  in  amount  if,  upon 
such  evidence  as  is  available,  it  appears  to  be  sufficient  for 
his  indemnity,  and  is  subject  to  subsequent  increase  or 
diminution  upon  its  being  made  to  appear  that  it  is  unrea- 
sonably small  or  large.  A  sum  of  money  so  deposited  that 
he  can  legally  avail  himself  of  it  is  security  of  a  legal  char- 
acter."* 

And  here  it  becomes  necessarv  to  advert  to  a  distinction 
which  has  been  recognized  by  the  courts  in  numerous  de- 
cisions. It  is  a  distinction  existing  between  a  taking  of 
property  by  the  State,  or  a  county,  or  a  town,  and  a  taking 
by  an  individual  or  a  private  corporation.  While  in  the 
latter  case,  as  we  have  seen,  it  is  indispensable  that  the  owner 
should  be  first  paid,  or  provided  with  a  certain  and  definite 
fund  from  which  payment  can  be  obtained,  in  the  former 

»  Bioodgood  V,  Mohawk,  etc.,  R.  Co.,  18  Wend.  9,  39,  76  (1837);  Pitts- 
burgh r.  Scott,  I  Pa.  St.  309;  The  Commonwealth  v.  Wood,  10  Pa.  St.  97; 
Doe  V.  Gcoi^ia  R.  Co.,  \  Ga.  524;  White  v,  Nashville,  etc.,  R.  Co.,  7  Heisk. 
518;  Anderson  v.  Turheville,  6  Coldw.  150;  Buffalo,  etc.,  R.  Co.  v.  Ferris,  26 
Texas,  588,  602;  Bohlman?/.  Green  Bay,  etc.,  Co.,  30  Wis.  105;  Ash  v.  Cum- 
mings,  50  N.  II.  591 ;  Kramer  v.  Cleveland,  etc.,  R.  Co.,  5  Ohio  St.  140,  147 
(under  old  Constitution). 

»  Orr  r.  Quimby,  54  N.  H.  590,  644. 
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case,  on  the  other  hand,  it  is  not  regarded  as  essential  that 
compensation  should  be  secured  in  advance,  upon  a  definite 
fund,  provided  the  law  contains  a  provision  for  compensa- 
tion. It  is  said  that  the  presumption  is  that  municipalities 
are  always  responsible,  and  their  property  a  fund  to  which 
the  owner  can  resort  without  risk  of  loss.'  And  while  it  is 
held  that  the  municipal  power  of  taxation  is  in  such  cases, 
ordinarily,  adequate  security  to  the  owner,  yet,  if  it  should 
be  clearly  shown  that  this  power  was,  for  any  reason,  inade- 
quate to  furnish  payment  within  a  reasonable  time,  the  court 
would  interpose  until  adequate  security  should  be  provided." 
An  examination  of  the  cases  already  cited  recognizing  a 
distinction  between  a  taking  by  the  State  and  a  taking  by 
individuals  shows  that  it  is  essential,  however,  that  the  law 
should  contain  a  provision  authorizing  compensation  to  be 
made,  it  otherwise  being  void.^  This  is  subject  to  the  quali- 
fication that  the  act  shall  be  held  valid,  provided  a  subsequent 
act  is  passed  curing  the  defect.^ 

It  was,  however,  held,  in  a  recent  New  Hampshire  case, 
that  the  government  could  take  the  property  of  the  citizen 
for  a  public  use  although  the  law  contained  no  provision  for 
payment  out  of  a  definite  fund.s  But  from  this  conclusion 
Justice  Doe  dissented,  in  a  remarkably  able  and  exhaustive 
opinion,  in  which  he  repudiates  the  whole  doctrine  which 
distinguishes  between  a  taking  by  the  State  and  by  a  private 
individual.  **  It  maintains  a  distinction,"  he  says,  "  that  does 
not  exist  in  law  or  fact,  between  the  purse  of  a  nation,  state, 
county,  city,  town,  school-district,  or  any  municipal  part  of 
the  public,  and  the  purse  of  other  corporations  and  indi- 
viduals.    It  holds  the  former  to  be  an  adequate   and  the 

'  Bloodgood  V.  Mohawk,  etc.,  R.  Co.,  i8  Wend.  9,  18,  37,  39,  76:  Chap- 
man ?/.  Gates,  54  N.  V.  132;  Monongahela  Nav.  Co.  v.  Coons,  6  Watts  &  S. 
114;  McClinton  v.  Pittsburgh,  etc.,  R.  Co.,  66  Pa.  St.  404;  Loweree  v.  New- 
ark, 38  N.  J.  L.  151 ;  Ash  v.  Cummings,  50  N.  H.  591,  621. 

*  Keene  v.  Bristol,  26  Pa.  St.  46 ;  Long  v.  Fuller,  68  Pa.  St.  1 70. 

3  See  also  McCauley  v.  Weller,  12  Cal.  500. 

4  McCauley  v,  Weller,  12  Cal.  500;  Bonaparte  v.  Camden,  etc.,  R.  Co.,  I 
Baldw.  205. 

5  Orrv.  Quimby,  54  N.  H.  590. 
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latter  an  inadequate  fund,  without  any  inquiry  into  the  fact. 
In  assuming  that  municipalities  are  always  responsible  and 
always  honest,  and  that  nobody  else  can  be  safely  trusted,  it 
avers  what  everybody  knows  is  not  true.  It  asserts  a  moral 
certainty  of  voluntary  payment  in  the  municipal  class  of 
cases,  and  denies  it  in  every  other  class,  in  entire  disregard 
of  all  grounds  of  moral  assurance.  Professing  to  reject  the 
technical  view,  and  the  legal  certainty  of  constitutional  rights, 
and  to  introduce  the  high  moral  authority  of  reason  and 
justice,  it  starts  with  the  municipal  distinction,  a  technicality 
and  fiction  that  shuts  out  reason  and  justice,  and  excludes 
the  merits  and  equities  of  the  case  from  consideration. 
Claiming  to  found  the  distinction  upon  historical  fact,  it 
ignores  the  painful  circumstances  of  the  disbandment  of  the 
American  army  in  1783,  the  deplorable  condition  of  the 
finances  at  that  time  and  afterwards,  and  the  numerous 
Federal,  State,  and  municipal  bankruptcies  and  repudiations 
(some  of  them  not  recorded  in  judicial  decisions,  because  the 
debtors  were  not  suable)  that  are  conspicuous  in  our  annals."' 

Attention  has  been  called  to  the  fact  that  in  one  or  two 
instances  it  has  been  thought  best  to  provide  expressly,  in 
the  constitutional  provisions  on  this  subject,  that  in  time  of 
war,  or  impending  public  danger,  property  might  be  ap- 
propriated first  and  compensation  provided  afterwards. 
Unquestionably  there  are  extraordinary  and  unforeseen 
occasions  when  it  becomes  imperatively  necessary  that 
property  should  be  thus  appropriated,  there  being  no  oppor- 
tunity to  make  compensation  at  the  time.  And  this  may  be 
lawfully  done  as  well  under  the  provision  which  is  most 
general  as  under  those  that  are  the  more  specific' 

This  general  provision  that  private  property  cannot  be 
taken  for  public  use  without  just  compensation,  found  in  the 
large  majority  of  the  American  constitutions,  is  construed  to 
mean,  (i)  that  there  is  no  right  of  entry  until  compensation 
is  first  made  or  secured ;  (2)  that  in  case  of  the  State,  com- 

'  Orr  V,  Qutmby,  54  N.  H.  651. 

*  Mitchell  V,  Harmony,  13  How.  115,  134;  United  States  v.  Russell,  13 
Wall.  623. 
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pensation  need  not  be  first  made,  nor  secured  upon  a  specific 
fund,  if  the  law  provides  for  compensation ;  (3)  that  in  time 
of  war,  or  great  danger,  property  may  be  taken  without  com- 
pensation being  first  made,  secured,  or  provided  for,  but  an 
obligation  is  imposed  upon  the  public  to  compensate  the 
owner  thereafter.  And  so  it  appears  that,  notwithstanding 
the  constitutional  provision  be  general,  the  rights  of  the 
owner  are  as  sacredly  guarded  on  the  one  hand,  and  the 
necessities  of  the  State  as  surely  provided  for  on  the  other, 
as  though  the  provision  were  specific  in  its  nature. 

We  do  not  deem  it  necessary  to  here  go  into  examina- 
tion of  the  other  and  specific  constitutional  provisions  as 
regards  the  question  of  time.  What  has  already  preceded, 
together  with  the  fact  that  these  remaining  provisions  are 
specific  in  themselves,  seem  to  render  it  unnecessary.  It 
may  be  stated,  however,  that  though  the  provision  may  ex- 
pressly require  compensation  to  be  first  made,  it  has  been 
held  sufficient  if  it  be  secured,^  and  that  there  may  be  an 
entry  for  the  purposes  of  a  preliminary  survey  without  hav- 
ing paid,  or  secured  payment.' 

IV,  Amount  of  Compensation.  —  The  amount  of  compen- 
sation which  the  owner  is  entitled  to  receive,  and  the  public 
under  obligation  to  give,  for  the  property  taken  is  a  question 
which  is  simple  in  so  far  as  it  requires  an  equivalent  to  be 
given  for  that  which  is  taken.  "Just  compensation"  means 
an  equivalent,  —  a  quid  pro  quo,^  The  question,  simple 
enough  so  far,  becomes  complex  from  a  multiplicity  of  ele- 
ments the  moment  it  becomes  necessary  to  analyze  and  de- 
termine just  what  constitutes  the  elements  of  loss  and  injury 
for  which  this  quid  pro  quo  is  to  be  furnished.     In  such  a 

'  Cashweller's  Heirs  7/.  Mcllroy,  I  Marsh.  84;  Jackson  v,  Winn's  Heirs,  4 
Liu.  322,  328. 

'  Stewart  7/.  The  Mayor,  etc.,  7  Md.  500. 

3  Bloodgood  7'.  Mohawk,  etc.,  R.  Co.,  18  Wend.  9,  35 ;  Keasy  v,  Louisville, 
4  Dana,  154,  155;  Winona,  etc.,  R.  Co.,  10  Minn.  267,  280;  Cunningham  v, 
Campbell,  ^^  Ga.  62^,  635;  Bonaparte  v.  Camden,  etc.,  R.  Co.,  I  Baldw. 
205,  227;  Henry  v.  Uuhuque,  etc.,  R.  Co.,  2  Iowa,  288;  Virginia,  etc.,  R. 
Co.  7/.  Henry,  8  Nev.  165. 
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case,  the  rules  which  govern  are  not  always  easy  of  applica- 
tion, and  the  difficulty  is  sometimes  increased  by  the  marked 
conflict  of  opinion  which  the  decisions  of  the  courts  so 
lamentably  betray. 

As  a  taking  of  private  property  for  public  use  may  give 
rise  to  three  distinct  classes  of  cases,  we-  shall  prefer  to 
consider  separately  each  of  these  classes.     They  are, — 

1.  Where  the  public  improvement  requires  all  the  land  of 
the  owner  to  be  taken. 

2.  Where  the  public  use  is  satisfied  by  a  taking  of  a  part 
only  of  the  owner's  property. 

3.  Where  no  portion  of  the  owner's  property  is  taken 
absolutely,  but  suffers  depreciation  in  value,  or  consequential 
damages. 

In  the  first  of  these  cases,  where  the  whole  of  the  owner's 
property  is  taken,  the  question  of  compensation  is  compar- 
atively easy  of  solution,  the  governing  principles  being  of 
ready  apprehension. 

Firsts  Compensation  must  be  made  in  lawful  money  of 
the  United  States.*  The  State  has  no  right  to  demand,  and 
cannot  compel,  the  owner  to  take  in  payment  other  land, 
which  it  might  consider  a  fair  exchange  for  that  which  it 
has  appropriated.""  So,  in  constructing  a  canal,  and  taking 
lands  for  that  purpose,  it  cannot  force  the  owner  to  receive 
canal-scrip  as  compensation,  but  he  must  be  furnished  with 
a  pecuniary  or  money  equivalent.^  So,  too,  it  has  been  held 
that  an  award  of  "  one  hundred  and  fifty  dollars,  with  a 
wagon-way  and  a  stop  for  cattle,'^  is  void.*  Not  only  is  it 
beyond  the  power  of  the  legislature  to  provide  for  the  pay- 
ment of  compensation  in  any  thing  but  money,  but  that 
money  must  be  paid  at  once,  and  the  owner  cannot  be  com- 
pelled to  take  time-certificates,  and  thus  postpone  his  right 
to  receive  the  same  after  the  award  becomes  a  finality.^     At 

*  Jones  V.  The  Wills  Valley  R.  Co.,  30  Ga.  43. 
'  Van  Home's  Lessee  v,  Dorrance,  2  Dall.  315. 

3  McCormick  v.  The  President,  etc.,  i  Cart.  (Ind.)  48. 

*  Central  Ohio  R.  Co.  v.  Holler,  7  Ohio  St.  225. 

5  Butler  V.  Sewer  Commissioners,  to  be  reported  in  10  Vroom. 
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this  time,  when  long-ago  exploded  notions  of  finance  are 
being  popularized  to  satisfy  the  demands  of  the  ignorant,  or 
worse  than  ignorant,  the  following  bit  of  irony  may  at  least  fur- 
nish a  crumb  of  satisfaction  to  those  who  see  no  good  in  "  fiat " 
money:  "Compensation  is  not  rendered  unnecessary,*'  so 
it  has  been  recently  said.  "  by  the  fact  that  it  may  be  made 
in  government  notes.  The  less  they  are  worth,  the  more  of 
them  is  the  plaintiff  entitled  to.  Whether  the  nominal  mar- 
ket value  of  property  does  or  does  not  keep  itself  precisely 
adjusted  to  a  depreciated  currency,  and  whether  such  a  cur- 
rency is  better  or  worse  than  any  other,  the  right  of  prop- 
erty is  not  violated,  in  contemplation  of  law,  by  payment  in 
such  things  as  are  held  to  be  constitutional  cash  by  the 
highest  constitutional  authority." ' 

Second,  The  owner  is  entitled  to  the  full  and  fair  market 
value  of  the  property." 

Under  the  rule  as .  thus  stated,  there  is  excluded  all  con- 
sideration of  the  necessity  of  the  public  to  purchase,  or  of 
the  owner  to  sell,  as  well  as  endearments  of  association,  or 
the  reluctance  of  the  owner  to  part  with  the  property  to  be 
taken,  as  he  might  not  be  willing  to  sell,  even  at  any  price, 
however  unreasonable.^  In  valuing  lands  taken  for  public 
use,  there  must,  of  course,  be  something  adopted  as  a  meas* 
ure  of  value,  and  ^t  seems  to  be  conceded  that  market 
prices  are  the  only  measures  of  vabie  which  courts  and 
juries  can  employ;  that  any  other  standard  of  value  would 
be  necessarily  fanciful  and  arbitrary,  useless  to  the  extent  it 
was  fanciful,  unjust  to  the  degree  it  was  arbitrary.*  "The 
value  of  land  or  any  thing  else,"  it  has  been  said,  "  is  its 
price  in  the  market."  *     Market  prices  were  expressly  de- 

'  Orr  V.  Quimby,  54  N.  H.  590,  619. 

'  Somerville,  etc.,  R.  Co.  v.  Doughty,  2  Zab.  495 ;  Giesey  v,  Cincinnati, 
etc.,  R.  Co.,  4  Ohio  St.  308;  Matter  of  Furman  Street,  17  Wend.  649,  670; 
Matter  of  William,  etc.,  Streets,  19  Wend.  678,  690;  Central  Pacific  R.  Co.  v, 
Pearson,  35  Cal.  247,  261 ;  Brown  v.  Beatty,  34  Miss.  227,  242;  East  Pennsyl- 
vania R.  Co.  V,  Hollenstine,  47  Pa.  St.  28. 

3  Henderson,  etc.,  R.  Co.  v.  Dickerson,  17  B.  Mon.  173,  178. 

♦  Searle  v,  Lackawanna,  etc.,  R.  Co.,  33  Pa.  St  57. 
Harrison  v.  Young,  9  Ga.  359. 
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clared  to  be  the  standard  of  value  in  the  French  law  upon 
this  subject,  in  their  carefully  prepared  and  famous  system 
sur  les  expropriations  pour  cause  (Tutillite  publique^ 

In  determining  what  the  market  value  is  in  such  cases,  the 
question  is  not  what  the  property  would  bring  for  cash  at  a 
forced  sale.  It  is  surely  enough  that  the  owner  is  forced  by 
compulsory  process  to  part  with  his  property  against  his 
will,  and  the  public  necessity  cannot  require  the  property  to 
be  ruthlessly  sacrificed,  as  property  unhappily  too  often  is 
under  such  sales.  On  the  contrary,  the  owner  is  en- 
titled to  the  value  the  property  would  bring  to  a  prudent 
seller,  at  liberty  to  fix  the  time  and  conditions  of  sale. 
"The  standard  of  value,"  it  has  been  said,  *'  is  not  the  price 
it  would  bring  at  a  forced  sale,  but  what,  in  the  opinion  of 
practical  and  judicious  men,  it  is  reasonably  worth,  taking  in 
view  its  fitness  for  the  purposes  for  which  it  was  intended, 
and  the  time  when,  according  to  the  reasonable  and  natural 
progress  of  improvement  and  growth  in  that  particular 
locality,  it  would  be  required  for  those  purposes."  '  "The 
fair  cash  value  of  the  property  taken  for  public  use,"  is 
the  language  employed  in  another  case,  "  if  the  owner  were 
willing  to  sell  and  the  government  desired  to  buy  at  that 
time  and  place,  and  in  that  form,  would  be  the  measure  of 
just  compensation."  3 

In  determining  what  is  the  market  value,  it  is  well  settled 
that  the  opinions  of  witnesses  acquainted  with  the  value  of 
the  property  in  controversy  are  admissible  in  evidence.* 
But  these  opinions  are  admissible,  it  is  said,  not  because  they 
are  the  opinions  of  experts,  strictly  so  called,  as  they  "  are 
not  founded  on  special  study  or  training,  or  professional  ex- 
perience, but  rather  from  necessity,  upon  the  ground  that 

'  Law  1810,  arts.  16,  17. 

'  Somcrville,  etc,  R.  Co.  v.  Doughty,  2  Zab.  495. 

3  Cox  ».  Cummings,  33  Ga.  549,  559. 

*  Kellogg  V,  Krauser,  14  Serg.  &  R.  137  ;  Clark  v,  Baird,  5  Seld.  183 ; 
I^^ght  r.  County  Commissioners,  11  Cush.  203;  Shattuck  v,  Stoneham,  etc., 
R.  Co.,  6  Allen,  116,  117;  Warren  v.  Wheeler,  21  Me.  484;  Lafayette,  etc., 
R.  Co.  V.  Winslow,  66  111.  219 ;  Keithsburg,  etc.,  R.  Co.  v.  Henry,  79  111. 
290 ;  Logansport  v.  McMillen,  49  Ind.  493. 
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they  depend  upon  knowledge  which  any  one  may  acquire, 
but  which  the  jury  may  not  have,  and  that  they  are  the 
most  satisfactory,  and  often  the  only  attainable,  evidence  of 
the  fact  to  be  proved."  * 

It  is,  however,  held  inadmissible  to  introduce  evidence 
showing  what  prices  parties  had  offered  to  purchase  at,'  and 
equally  improper  to  show  what  the  owners  have  offered  to 
sell  at.3  So,  too,  it  has  been  held  inadmissible  to  show  the 
valuation  which  the  owner  put  on  his  property  before  the 
assessors.*  In  California  and  Pennsylvania,  it  was  held  im- 
proper to  show  particular  instances  of  sales  ;s  while  in  Mas- 
sachusetts, on  the  other  hand,  it  was  held  admissible  to  show 
the  price  for  which  adjacent  lots  had  been  actually  sold, 
open,  of  course,  to  any  evidence  explanatory  of  the  circum- 
stances attending  the  sale,  and  tending  to  show  why  the 
purchasers  gave  a  price  greater  than  the  true  value.^  And 
in  Iowa,  it  was  held  improper  to  show  the  price  paid  for  a 
right  of  way  through  adjoining  tracts,  unless  it  was  first 
shown  that  there  was  a  uniformity  in  the  character  of  the 
lands.7  In  the  Massachusetts  case  already  cited,^  it  is  said 
that,  if  the  price  paid  had  not  been  voluntary,  but  had  been 
fixed  by  a  jury,  or  in  some  other  compulsory  way,  evidence 
of  the  sale  would  have  been  excluded.  And  in  another 
case,  it  was  expressly  decided  that  evidence  was  inadmissible 
as  to  what  the  public  was  compelled  to  pay  for  land  adjoin- 
ing.^ In  a  Rhode  Island  case,  it  was  held  that  evidence  could 
not  be  introduced  to  show  what  the  public  had  paid  other 
parties,  in  compromise  of  suits  pending  on  appeal  for  land 

*  Swan  V.  Middlesex,  loi  Mass.  173,  177. 

'  Davis  z/.  Charles  River,  etc.,  R.  Co.,  11  Cush.  506;  St.  Joseph,  etc.,  R. 
Co.  V.  Orr,  8  Kan.  419. 

3  Lehmicke  7\  St.  Paul,  etc.,  R.  Co.,  19  Minn.  464;  Montclair  R.  Co.  v. 
Benson,  36  N.  J.  L.  557. 

*  Virginia,  etc.,  R.  Co.  v.  Henry,  8  Nev.  165. 

5  Central  Pacific  R.  Co.  v,  Pearson,  35  Cal.  247,  261 ;  East  Pennsylvania 
R.  Co.  V,  Heister,  40  Pa.  St.  53. 

^  Wyman  v,  Lexington,  etc.,  R.  Co.,  13  Mete.  316,  326. 
7   King  V.  Iowa  Midland  R.  Co.,  34  Iowa,  458. 
^  White  V.  Fitchburg  R.  Co.,  4  Cush.  400. 
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damages,  although  the  lands  were  similarly  situated  with  the 
property  in  dispute ;  offers  made  in  compromise  of  litigation 
were  said  to  be  no  evidence  of  market  value,  and  though  if 
they  were,  should  be  excluded  upon  grounds  of  public 
policy.'  It  has  been  decided,  however,  that  it  is  proper  to 
show  the  consideration  expressed  in  the  deeds  by  which 
the  owner  obtained  title,  especially  if  it  appear  that  the  pur- 
chases have  been  recently  made,  as  it  might  tend  to  eluci- 
date the  question  of  value.  The  jury  iiad  a  right,  so  it  was 
said,  to  all  evidence  which  in  any  degree,  however  slight, 
tended  to  enlighten  that  issue."  So,  too,  evidence  has  been 
held  admissible  as  to  the  price  obtained  at  an  administrator's 
sale  of  an  undivided  part  of  the  property  in  question. 3 

Under  the  rule  that  the  measure  of  value  is  the  market 
price,  it  was  held,  in  Pennsylvania,  in  a  case  where  a  rail- 
road sought  to  obtain  an  easement  in  coal  lands  for  a 
right  of  way,  that  evidence  was  properly  excluded  the  ten- 
dency of  which  way  to  show  that  there  was  over  an  acre  of 
coal  under  the  road,  worth  |l4,ooo,  which  would  be  lost  to  the 
owner,  as  it  was  necessary  to  leave  it  untouched  for  the 
support  of  the  road.  As  the  point  is  one  of  much  impor- 
tance, we  quote  the  language  of  the  court  upon  that  occasion : 
"  Now,  if  such  a  fact,*'  it  was  said,  "  were  necessary  to  the 
ascertainment  of  the  value  of  the  land  taken,  it  would  be 
wise  to  accept  the  testimony  of  experts,  for  we  ought 
always  to  seek  the  best  sources  of  information.  The  ob- 
jection is  not  to  the  experts,  but  to  the  facts  themselves. 
We  do  not  measure  the  value  of  land  by  such  facts.  Land 
may  have  $4,000  worth  of  coal  per  acre  in  it,  and  yet  sell  at 
^o  per  acre. 

"  When  a  man  has  to  sell  his  property,  of  course  he  must 
take  the  market  value  for  it.  That  is  measured  by  the  custom 
or  common  dealing  of  the  country.  If  it  is  land,  the  market 
value  is  measured  by  the  price  usually  given  for  such  land 
in  that  neighborhood,  making  due  allowance  for  differences 

*  Howard  v.  City  of  Providence,  6  R.  I.  514. 

*  Jones  V.  The  Chicago,  etc.,  R.  Co.,  68  111.  380. 

3  March  v.  Portsmouth,  etc.,  R.  Co.,  19  N.  H.  372. 
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of  position,  soil,  and  improvement.  Value  may  be  very  ap- 
proximately estimated  in  that  way,  for  it  is  not  then  founded 
upon' the  mere  opinion  of  witnesses,  but  on  the  fact  of  a 
general  market  value.  *  *  *  in  the  present  case,  the 
jury  were  permitted  to  find  in  favor  of  the  plaintiff  the  full 
value  of  the  land  as  coal  land,  though  the  defendant  gets.no 
title  to  the  coal  further  than  it  is  needed  to  support  the  sur- 
face. Then  the  plaintiff  has  been  allowed  the  full  value  of 
the  land  as  estimated  by  the  common  standard,  and  we  do 
not  see  how  we  can  take  any  other.  The  one  here  proposed 
has  never  been  publicly  sanctioned,  and  that  is  something 
against  it.  It  would  require  us  to  ascertain  the  possible 
value  of  the  products  of  the  land,  in  order  to  get  at  the  value 
of  the  land  itself  But  the  products  do  not  exist,  and  there- 
fore have  no  value ;  for  value  here  means  value  in  money  in 
the  market,  and  this  cannot  apply  to  products  not  yet  in  ex- 
istence. And,  then,  to  use  the  products  as  a  standard  of 
value  is  to  apply  an  uncertain  measure  in  order  to  obtain  a 
certain  result.  It  is  easier  to  value  the  land  directly,  than 
thus. 

"  Moreover,  the  offer  impliedly  requires  a  degree  of  refine- 
ment in  the  measure  of  values  which  seems  to  us  totally 
incompatible  with  the  gross  estimates  of  common  life. 
Though  we  might  have  the  most  accurate  calculation  of 
the  quantity  of  coal  in  the  land,  yet,  without  knowing 
exactly  the  expense  of  bringing  it  to  the  surface  and  carry- 
ing it  to  market,  and  the  amount  likely  to  be  lost  in  mining 
and  conveying,  and  the  times  in  which  it  would  be  brought 
out,  and  the  market  prices  at  those  times,  the  quantity  would 
not  help  us  to  value  the  land." ' 

Thirds  The  value  of  the  property  is  to  be  estimated  as  of 
the  time  when  condemnation  proceedings  are  instituted,  in 
distinction  from  the  time  when  the  public  may  have  unlaw- 
fully entered  and  taken  possession.^ 

*  Searle  v,  Lackawana.  etc.,  R.  Co.,  i^^  Pa.  St.  57,  63,  64. 

'  Sherwood?/.  St.  Paul,  etc.,  R.  Co.,  21  Minn.  122;  San  Francisco,  etc.,  R. 
Co.  V,  Mahoney,  29  Cal.  112;  Driver  v.  Western  Union  R.  Co.,  32  Wis. 
569;  Cook  V,  The  Commissioners,  66  111.  115. 


COMPENSATION    AS    INCIDENT  TO    EMINENT    DOMAIN.        29 

In  accordance  with  this  rule,  it  is  held  that  where  the  pub- 
lic finds  itself  under  the  necessity  of  purchasing  additional 
property,  to  enlarge  or  complete  a  public  improvement  pre- 
viously undertaken,  it  must  pay  the  owner  the  then  value  of 
his  property,  although  the  increase  in  value  may  be  the 
direct  and  immediate  result  of  the  improvement  which  it 
has  already  made.  As  where  the  water-commissioners  of 
Providence,  having  determined  to  build  a  reservoir,  took 
certain  land  for  that  purpose,  the  improvement  adding  con- 
siderably to  the  value  of  the  adjacent  property.  Afterwards 
it  was  found  necessary  to  take  an  additional  piece  of  prop- 
erty, and  proceedings  were  soon  instituted  to  condemn  it ; 
and  it  was  held  that  the  owner  was  entitled  to  its  value  at 
the  time  of  condemnation,  and  not  at  the  time  of  the  loca- 
tion of  the  reservoir.  The  public  had  to  pay  for  the 
enhanced  value  it  had  itself  caused.' 

As  a  farther  exemplification  of  this  same  principle  are 
those  cases  where  the  State,  or  its  agents,  before  instituting 
condemnation  proceedings,  has  gone  on  and  placed  improve- 
ments upon  the  property  without  the  owner's  consent.  The 
question  has  then  been  raised,  whether  the  public  must  pay 
for  the  land,  with  the  improvements  so  annexed,  or  whether 
it  would  be  entitled  to  have  them  disregarded  in  estimating 
the  value  of  the  property  of  which  the  owner  was  to  be  de- 
prived. Of  course,  in  all  ordinary  cases,  it  is  a  cardinal  rule 
of  the  law,  that  whatever  is  wrongfully  annexed  to  the  realty 
becomes  a  part  of  it,  and  goes  to  the  owner.  The  prin- 
ciple  is  an  ancient  one  in  the  law."  It  has,  however, 
been  raised  as  an  interesting  question,  whether  or  not 
an  exception  should  not  be  made  in  favor  of  annexations 
made  by  the  public  under  such  circumstances;  it  being 
urged  that  all  the  owner  was  entitled  to  was  a  "just  com- 
pensation," and  that  there  was  no  justice  in  compelling 
the  public  to  pay  him  for  that  which  cost  him  absolutely 
nothing.     It  has  been  ruled,  in  Wisconsin,  that  it  is  proper 

*  Staflford  v.  Providence,  10  R.  I.  567.  See  also  Virginia,  etc.,  R.  Co.  v. 
Lovcjoy,  8  Nev.  100. 

*  Britton's  Pleas  of  the  Crown,  ch.  33. 
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to  make  an  exception  in  such  cases  in  favor  of  the  public, 
and  the  same  thing  was  at  first  held  in  California.*  A  sim- 
ilar doctrine  has  been  recently  announced  by  the  Supreme 
Court  of  Pennsylvania,  two  of  the  judges  dissenting.'  In 
the  last  case,  stress  seems  to  have  been  laid  on  the  fact  that 
the  railroad  had  been  clothed  by  the  State  with  the  right  of 
eminent  domain,  and  that  therefore  it  could  not  properly 
be  regarded  as  an  ordinary  tort-feasor.  The  court  say: 
**  This  is  not  the  case  of  a  mere  trespass  by  one  having  no 
authority  to  enter,  but  of  one  representing  the  State  herself, 
clothed  with  the  power  of  eminent  domain,  having  a  right  to 
enter,  and  to  place  these  materials  on  the  land  taken  for  a 
public  use,"  etc.  We  cannot  agree  with  this  view  of  the 
case.  We  do  not  believe  that  the  company  was  clothed 
with  the  right  of  entry.  It  was  merely  endowed  with  a 
capacity  to  acquire  that  right,  and,  until  the  right  was  thus 
acquired,  we  are  at  a  loss  to  perceive  wherein  such  an  entry 
differs  from  any  ordinary  trespass. 

The  entry  being  unauthorized,  and  therefore  wholly  un- 
lawful, we  fail  to  see  any  reason  for  making  an  exception  to 
the  general  rule  which  holds  that  wrongful  annexations  to 
realty  pass  to  the  owner  of  the  land.  Such  an  exception  it 
seems  difficult  to  sustain.  The  improvements  have  become, 
by  the  wrongful  annexation,  as  much  the  owner's  property 
as  the  realty ;  and  as  for  paying  him  for  the  increased  value, 
which  has  cost  him  nothing,  that  is  no  more  than  the  public 
is  compelled  to  do  in  other  instances, —  as  where  the  value  has 
been  increased  by  improvements  upon  contiguous  property, 
upon  which  he  never  expended  a  penny.  The  exception  is 
repudiated  in  a  later  California  case,  and  denied  in  Indiana 
and  New  York.3  We  are  not  aware  that  the  question  has 
been  raised,  as  yet,  elsewhere.     It  is,  of  course,  an  entirely 

*  Lyon  r.'.  The  Green  Bay,  etc.,  R.  Co.,  42  Wis.  538;  California  K.  Co.  v, 
Armstrong,  46  Cal.  85. 

*  Justice  V.  Nesquehoning  Valley  R.  Co.,  Alb.  L.  J.,  "Aug.  31,  1878. 

3  United  States  v.  A  Tract  of  Land  in  Monterey  Co.,  47  Cal.  515;  Graham 
7'.  Connersville,  etc.,  R.  Co.,  36  Ind.  463;  Matter  of  Long  Island  R.  Co.,  6  N. 
Y.  Sup.  Ct.  298. 
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diflferent  question  where  the  improvement  has  been  made 
with  the  permission  of  the  owner,  in  which  case  he  would 
not  be  entitled  to  recover  its  value.' 

We  come  now  to  the  second  class  of  cases,  in  which  a 
part  only  of  the  owner's  property  is  taken. 

First,  The  "just  compensation"  which,  under  the  consti- 
tutional provision,  must  be  made  where  private  property  is 
taken  for  public  use,  consists  in  paying  to  the  owner  not  the 
mere  value  of  the  portion  taken.  That,  in  very  many  in- 
stances, would  be  to.  compensate  him  for  the  smaller  part  of 
the  damage  done  him.  Just  compensation  includes  both 
the  value  of  that  which  is  absolutely  taken  ^and  the  diminu- 
tion of  the  value  of  that  from  which  the  portion  taken  was 
severed.'  In  other  words,  compensation  means  the  ordinary 
value  of  the  strip  taken,  together  with  such  additional  value 
as  attaches  to  it  by  reason  of  its  connection  with  the  adja- 
cent land  of  the  same  owner.  The  inquiry  should  be,  so  it 
is  sometimes  said,  as  to  what  would  be  its  value  to  him, 
situated  as  it  is,  if  he  were  not  the  owner  of  it,  but  owned 
the  adjacent  property  on  both  sides  of  it,  under  the  same 
circumstances  precisely  that  exist  at  the  time  of  taking. 

Second^  Under  the  rule  as  stated  above,  it  naturally  re- 
sults that,  in  estimating  the  injury  done  the  remainder  of  the 
tract,  all  the  direct  physical  injuries,  and  even  inconven- 
iences, to  be  produced  by  the  contemplated  change  must  be 
taken  into  account,^  excluding,  however,  all  those  injuries 

*  Emerson  v.  The  Western  Union  R.  Co.,  75  111.  176. 

*  New  Orleans,  etc.,  R.  Co.  v.  Lagrade,  10  La.  An.  150;  Winona,  etc.,  R. 
Co.  V.  Denman,  10  Minn.  267;  Scott  v.  St.  Paul,  etc.,  R.  Co.,  21  Minn.  322; 
Petition  of  Mount  Washington  R.  Co.,  35  N.  H.  146 ;  Rochester,  etc.,  R.  Co., 
V.  Budlong,  6  How.  Pr.  467;  Matter  of  Poughkeepsie,  etc.,  R.  Co.,  63  Barb. 
151 ;  Virginia,  etc.,  R.  Co.  v,  Henry,  8  Ncv.  165 ;  Bigelow  v.  West  Wiscon- 
sin R.  Co.,  27  Wis.  478;  Parks  v,  Wisconsin,  etc.,  R.  Co.,  33  Wis.  413 ;  Page 
V,  Chicago,  etc.,  R.  Co.,  70  111.  324;  Bangor,  etc.,  R.  Co.  v,  McComb,  60 
Me.  290. 

3  Vanshoick  v,  Delaware,  etc..  Canal  Co.,  Spen.  249 ;  White  v.  The  Rail- 
road Co.,  6  Rich.  47;  Bangor,  etc.,  R.  Co.  v,  McComb,  60  Me.  290;  Mis- 
souri, etc.,  R.  Co.  V,  Haines,  10  Kan.  439;  Jones  v.  Chicago,  etc.,  R.  Co., 
68  111.  380,  383;  Parks  v.  Wisconsin,  etc.,  R.  Co.,  33  Wis.  413;  Watson  v, 
Pittsburgh,  etc.,  R.  Co.,  n  Pa.  St.  469. 
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and  inconveniences  which  are  not  special  to  the  land,  but 
are  borne  by  it  in  common  with  the  public  at  large.'  To 
pay  the  owner  for  damages  which  he  suffers  only  in  the  same 
degree  with  the  whole  community,  to  whom  no  compensa- 
tion is  made,  would  be  to  indulge  an  unjust  discrimination, 
having  no  foundation  in  reason. 

The  law,  too,  excludes  from  consideration  all  contingent 
damages.  This  means,  that  the  award  must  proceed  upon 
the  theory  that  the  public  improvement  will  be  made  in  a 
proper  manner,  with  due  care  and  skill.  Any  other  theory 
would  be  manifestly  against  public  policy,  and  would  tend 
to  introduce  alL  manner  of  confusion.  So  that  the  courts 
hold  that,  if  the  work  was  unskilfully  performed,  a  recovery 
may  be  had  in  a  subsequent  action,  the  original  award  being 
no  bar,  because  based  upon  the  above  theory."  But  no  sub- 
sequent  action  can  be  maintained  for  damages  which  should 
have  been  included  in  the  original  award,  but  which,  through 
ignorance  or  mistake,  were  omitted.3  And  it  is  immaterial 
whether  the  damages  were  compulsorily  awarded,  or  whether 
they  were  voluntarily  agreed  upon,  and  a  deed  was  formally 
given  by  the  owner.  For  it  will  be  conclusively  presumed 
that,  in  fixing  the  consideration  of  the  deed,  all  the  legiti- 
mate and  necessary  results  of  the  construction  of  the  im- 
provement were  had  in   mind.** 

In  illustration  of  the  principle  holding  that  contingencies 
must  be  disregarded  in  estimating  compensation,  the  follow- 
ing Wisconsin  case  may  be  considered  with  profit.  It  was 
a  proceeding  to  condemn  property  for  railroad  purposes; 
and  it  appeared  in  evidence  that  a  protecting  wall  would  be 
necessary  to  protect  the  owner's  property,  in  consequence 

'  Meacham  i'.  Fitchbiirg  R.  Co.,  4  Cush.  291 ;  Upton  v.  South  Reading, 
etc.,  R.  Co.,  8  Cush.  600;  Freede  v.  North  Carolina  R.  Co.,  4  Jones  L.  89; 
Winona,  etc.,  R.  Co.  v.  Waldron,  11  Minn.  515;  Lee  r.  Tebo  R.  Co.,  53  Mo. 
178. 

*  Delaware,  etc,  Canal  Co.  zk  Lee,  2  Zab.  243;  Winchester  &  Potomac  R. 
Co.  V,  Washington,  I  Rob.  (Va.)  67  ;  Spencer  v,  Hartford,  etc.,  R.  Co.,  10  R. 
I.  14;   King  V.  Iowa,  etc.,  R.  Co.,  34  Iowa,  458. 

3  Vanshoick  v.  Delaware,  etc.,  Canal  Co.,  Spen.  249,  253. 

4  Brearsley  t>,  Delaware,  elc.  Canal  Co.,  Soen.  236, 


COMPENSATION    AS    INCIDENT   TO    EMINENT    DOMAIN.        33 

of  certain  excavations  made  by  the  company.  Upon  the 
part  of  the  company,  it  was  proposed  to  show  that  the  wall 
was  as  necessary  to  it  for  the  protection  of  its  road-bed  as 
it  was  to  the  owner  for  the  protection  of  his  property ;  that 
it  had  already  instructed  its  engineer  to  construct  the  wall, 
and  had  procured  and  then  had  upon  the  ground  the  neces- 
sary stone  and  materials.  The  company  also  accompanied 
the  offer  with  an  agreement  to  stipulate  that,  if  it  failed  to 
build  the  wall,  the  award  should  be  no  bar  to  a  subsequent 
action.  The  proposal  was  ruled  out,  the  court  holding  that 
the  owner  must  be  so,protected  that  he  need  not  in  any  con- 
tingency be  compelled  to  resort  to  a  second  action  to  re- 
cover what  he  was  justly  entitled  to  receive  in  the  first.' 

The  point  has  been  made,  in  one  or  two  instances,  that 
where  the  owner  has  gone  on  and  made  improvements  upon 
his  property,  knowing  that  a  portion  of  it  was  about  to  be 
taken  for  public  purposes,  he  should  not  be  entitled  to  re- 
cover for  the  depreciation  in  value  of  the  improvements  so 
put  upon  the  land.  But  the  point  has  not  been  sustained  by 
the  courts,  it  being  held  that,  where  the  improvements  have 
been  made  without  malice,  the  owner  is  entitled  to  compen- 
sation for  the  injury  done  the  remainder  of  the  tract,  includ- 
ing the  improvements  thus  placed  upon  it'  The  Wisconsin 
case  cited  below  '  will  illustrate  the  principle.  In  this  case, 
the  plaintiff  had  purchased  several  city  lots  adjoining  each 
other.  At  the  time  of  purchase,  and  for  several  years  pre- 
ceding it,  one  of  the  lots  had  been  used  and  occupied  by  a 
railroad  company,  under  a  license  from  its  then  owner,  the 
plaintiff's  grantor.  After  the  purchase  by  plaintiff,  he  was 
informed  by  the  company  that  the  lot  already  used  by  the 
road  was  needed  by  it,  and  that,  unless  it  could  be  pur- 
chased for  an  agreed  price,  condemnation  proceedings  would 
be  necessary.  The  negotiations  fell  through,  and  the  pro- 
ceedings were  instituted.  In  the  meanwhile,  the  plaintiff 
had  erected  a  planing-mill  and  manufactory  upon  the  other 

*  Thompson  r.  Milwaukee,  etc.,  R.  Co.,  27  Wis.  93. 

*  Driver  ?'.  Western  Union    R.  Co.,   32  Wis.  569 ;  Sherwood  v.   St.  Paul, 
etc.,  R.  Co.,  21  Minn.  122,  125. 

VOL.  V.  NO.  I.  3 
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lots  adjacent.  The  court  held  that  plaintiff  had  the  legal 
and  moral  right  to  improve  his  property,  and  that  the  rail- 
road was  bound  to  pay  the  enhanced  damage. 

On  several  occasions  it  has  been  urged  upon  the  courts 
that,  in  determining  the  injury  done  the  remainder  of  the 
tract,  justice  required  the  loss  of  profits  and  custom  to  be 
taken  into  the  reckoning.  The  principle  has  failed  of  being 
sustained  in  a  single  instance/  Anticipated  profits  are  not 
"property."  They  are  not  in  esse^  and  only  issue  out  of 
that  which  is  the  subject  of  property.  It  has,  however,  been 
held  admissible  to  introduce  evidence,showing  the  effect  of 
the  taking  upon  the  business,  not  for  the  purpose  of  recover- 
ing for  any  loss  of  business,  but  only  to  show  the  effect  upon 
the  market  value  of  the  property ;  it  being  evident  that  the 
use  to  which  property  is  devoted,  the  kind  and  amount  of 
business  done  upon  it,  and  the  facilities  for  transacting  it 
inevitably  enter  into  any  estimate  of  the  market  value  of 
the  property.' 

Thirds  The  value  of  the  property  taken  and  the  diminu- 
tion in  the  value  of  the  residue  is  a  debt  due  from  the 
public  to  the  owner,  and  whether  it  must  be  paid  in  money 
exclusively,  or  whether  it  may  not  be  paid  in  special 
benefits,  exclusively  or  partially,  is  a  question  upon  which 
the  courts  are  not  agreed.  In  Mississippi,  it  is  held  that 
there  can  be  no  payment  in  special  benefits,  but  that  com- 
pensation must  be  made  in  money,  both  for  the  land 
actually  appropriated  and  for  the  damage  done  to  the  re- 
mainder of  the  tract ;  3  while  in  Arkansas,*  Iowa,5  Kansas,^ 
and  Ohio,7  it  is  expressly  provided  by  constitutional  enact- 
ment that  there  shall  be  no  deduction  on  account  of  benefits. 

*  Eddings  v,  Seabrook,  12  Rich.  504;  Fuller  v.  Eddings,  ii  Rich.  239; 
Stockton,  etc.,  R.  Co.  v,  Galgiani,  49  Cal.  139. 

'  Driver  v.  Western  Union  R.  Co.,  32  Wis.  569,  584. 

3  Brown  v,  Beatty,  34  Miss.  227,  242;  Isom  v,  Mississippi,  etc.,  R.  Co., 
36  Miss.  300;  Penrice  v,  Wallis,  37  Miss.  172. 

4  Const.  1874,  art.  xii.,  sec.  9. 

5  Const.  1857,  art.  i.,  sec.  18. 
^  Const.  1859,  art.  xii.,  sec.  4. 
7  Const.  1 85 1,  art.  i.,  sec.  19. 
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And  under  the  provision  in  the  Constitution  of  Illinois^  that 
"private  property  shall  not  be  taken  or  damaged  without 
just  compensation/'  it  is  also  held  that  there  can  be  no  de- 
duction for  benefits.* 

In  other  cases,  it  is  held  that  while  there  can  be  no  offset 
of  benefits  as  to  the  land  actually  taken,  there  may  be  such 
offset  as  to  the  injury  done  to  the  remainder  of  the  tract.* 
In  Tennessee,  it  is  said  that,  if  the  Legislature  so  provides,  it 
will  be  proper  to  offset  benefits  as  to  the  injury  done  to  the 
remainder,  but  not  otherwise ;  and  that  the  Legislature  could 
not  authorize  any  deduction  as  to  the  value  of  the  tract  ac- 
tually taken.3 

Another  class  of  cases  goes  still  farther,  holding  that  ben- 
efits may  be  offset  against  the  value  of  the  property  actually 
taken,  so  that  if  the  benefits  were  great  enough,  the  owner 
would  not  be  entitled  to  receive  any  money  consideration. 
So,  it  is  said  that  the  true  inquiry  should  be  to  ascertain  the 
value  of  the  whole  tract  just  previous  to  the  improvement, 
and  the  value  of  the  remainder  after  the  appropriation  and 
the  improvement  is  completed.*     To  arrive  at  this  result  in 

*  Carpenter  v,  Jennings,  77  111.  250. 

'  Elizabethtown,  etc.,  R.  Co.  v.  Helm's  Heirs,  8  Bush,  681 ;  Sutton's  Heirs 
V,  Louisville,  5  Dana,  28;  Rice  v,  Danville,  etc..  Turnpike  Co.,  7  Dana,  81 ; 
Jacob  V.  Louisville,  9  Dana,  114;  Henderson,  etc.,  R.  Co.  v,  Dickerson,  17 
B.  Mon.  173;  Shipley  v.  Baltimore,  etc.,  R.  Co.,  34  Md.  336;  New  Orleans, 
etc.,  R.  Co.  V.  Lagrade,  10  La.  An.  150;  Buffalo,  etc.,  R.  Co.  v,  Ferris,  26 
Texas,  588 ;  Jones  v.  Wills  Valley  R.  Co.,  30  Ga.  43 ;  Selma,  etc.,  R.  Co.  v, 
Redwine,  51  Ga.  470;  The  Mayor,  etc.,  v.  Central  R.  Co.,  53  Ga.  120;  Ore- 
gon, etc.,  R.  Co.  V,  Barlow,  3  Or.  311. 

3  Woodfolk  V,  Nashville,  etc.,  R.  Co.,  2  Swan,  422,  431  ;  East  Tennessee, 
etc,  R.  Co.  V.  Love,  3  Head,  63;  White  v,  Nashville,  etc.,  R.  Co.,  7  Heisk. 
518;  Memphis  v,  Bolton,  9  Heisk.  508. 

<  Matter  of  Furman  Street,  17  Wend.  650,  670;  Matter  of  William,  etc., 
Streets,  19  Wend.  678,  690;  Canandaigua  R.  Co.  v.  Paine,  16  Barb.  273  ;  Mc- 
Masters  v.  The  Commonwealth,  3  Watts,  294;  Pennsylvania  R.  Co.  v.  Heister, 
8  Pa.  St  445;  Homstein  v,  Atlantic,  etc.,  R.  Co.,  51  Pa.  St.  87;  The  Com- 
monwealth V,  Coombs,  2  Mass.  491 ;  The  Commonwealth  v,  Middlesex,  9 
Mass.  388;  Nichols  v.  Bridgeport,  23  Conn.  189;  Mclntire  r.  The  State,  5 
Blackf.  384;  The  State  v,  Beackmo,  8  Blackf.  246;  McCormick  v.  The  Presi- 
dent, etc.,  I  Cart.  48;  Indiana  Central  R.  Co.?/.  Hunter,  8  Ind.  74;  The 
State  V.  Evans,  2  Scam.  208;  The  People  v,  Williams,  51  111.  63:  Symonds  v. 
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cases  where  condemnation  proceedings  are  instituted  prior 
to  the  making  of  the  improvement,  it  has  been  held  improper 
to  inquire  of  the  witness  as  to  what  would  be  the  value  of 
the  property  upon  the  completion  of  the  improvement. 
Had  the  improvement  been  already  completed,  there  could 
be  no  objection  to  the  inquiry;  but,  being  in  futurOy  the  court 
held  that  the  inquiry  should  have  been  as  to  the  difference 
in  value  between  what  the  whole  property  would  have  sold 
for,  unaffected  by  the  contemplated  improvement,  and  what 
it  would  sell  for  as  affected  by  it.'  To  ask  what  would  be 
the  market  value  of  property  in  the  future,  or  after  an  im- 
provement should  be  completed  (in  this  case  the  construc- 
tion of  a  railroad),  was  to  introduce  as  testimony,  so  it  was 
said,  that  w^hich  did  not  "  even  rise  to  the  standard  of  an 
opinion.  It  is  a  mere  guess,  with  no  substantial  foundation 
on  which  to  rest." 

In  a  recent  case  in  Missouri,  it  is  held  that  the  rule  as  to 
market  value  before  and  after  the  appropriation  is  not  with- 
out its  qualification.  In  this  case,  which  was  a  condemna- 
tion of  land  for  bridge  purposes,  the  property  consisted  of 
an  east  and  west  lot,  the  two  being  divided  by  an  alley.  On 
the  east  lot  (the  one  to  be  appropriated)  stood  a  malt-house, 
horse-power,  pump,  and  pipe  ;  while  on  the  west  lot  was 
situated  a  brewery,  which  the  appropriation  of  the  east  lot, 
with  the  fixtures  thereon,  would  render  valueless.  So  that 
the  amount  of  damages  would  be  nearly  equivalent  to  the 
whole  value  of  the  brewery.  The  company  had  no  need  of 
these  appliances  in  connection  with  its  bridge,  and  if  they 
could  be  transferred  to  the  lot  on  the  western  side  of  the 
alley,  and  so  placed  that  the  brewery  could  be  as  effectively 
operated  as  before,  the  actual  loss  to  the  owner  would  be 
only  the  trouble  and  expense  of  removal.  It  was  held  that 
the  removal  should  be  made,  and  that  compensation  would 

Cincinnati,  14  Ohio,  147;   Holton  v,  Milwaukee,  31  Wis.  27 ;  Winona,  etc.,  R. 
Co.  V,  Waldron,  11   Minn.  515;   Simmons  v.  St.  Paul,  etc.,  R.  Co.,  18  Minn. 
184;  Newby  v.  Platte  County,  25  Mo.  258;  Mayor,  etc.,  of  Lexington  v.  Long, 
31  Mo.  369;  San  Francisco,  etc.,  R.  Co.  7'.  Caldwell,  31  Cal.  367. 
'   Watson  V,  Pittsburgh,  etc.,  R.  Co.,  37  Pa.  St  469. 
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include  the  cost  of  removal,  and  damages  for  the  use  of  the 
brewery  for  the  time  it  was  necessarily  idle  during  the  trans- 
fer/ And  the  same  principle  is  enunciated  in  a  Kansas  case, 
where  land  was  taken  for  highway  purposes,  there  being  a 
valuable  hedge  upon  the  property.  As  the  hedge  might  be 
removed  with  advantage  to  the  owner,  it  was  held  that  the 
removal  should  be  made,  and  that  the  owner  should  receive 
compensation  for  the  cost  of  removal  to  the  place  where 
it  was  needed,  and  for  any  depreciation  in  its  value  caused 
thereby.' 

While  benefits  may  be  set  off,  the  principle  must  not  be 
lost  sight  of  that  they  must  be  benefits  to  the  particular 
tract  from  which  the  piece  taken  is  severed.  Benefits  to 
other  lands  of  the  owner,  situated  in  the  vicinity,  cannot  be 
considered.3  But  where  a  tract  has  been  cut  into  city  lots, 
each  lot  \s  not  to  be  considered  as  a  distinct  tract  within  the 
meaning  of  the  principle  referred  to.  A  division  into  lots 
by  imaginary  lines  is  immaterial ;  if  taken  together,  they  con- 
stitute a  compact  body  of  land,  capable  of  being  treated  as 
an  entirety.* 

In  deducting  benefits  as  against  the  part  taken,  the  courts 
are  not  agreed  in  the  theory  of  its  justification ;  for  while 
some  of  the  cases  hold  that  the  owner  has  no  reason  to 
complain,  as  he  has  lost  nothing  by  the  appropriation,  in 
others  it  is  justified  as  an  exercise  of  the  taxing  power,  the 
owner  being  taxed  to  the  extent  of  his  benefits.  In  Mis- 
souri, for  instance,  it  is  expressly  declared  that  the  deduction 
could  not  be  sustained  upon  any  other  theory  than  that  of  the 

'  Hannibal  Bridge  Co.  v,  Schaubacher,  57  Mo.  582. 

'  Shawnee  County  v,  Beckwith,  10  Kan.  603.  See  Ford  v.  County  Com- 
missioners, 64  Me.  408,  allowing  damages  for  removal  under  certain  circum- 
stances. 

3  Meacham  v.  Fitchburg  R.  Co.,  4  Cush.  291 ;  Milwaukee,  etc.,  R.  Co.  v. 
Eble,  3  Pinney,  72;  Winona,  etc.,  R.  Co.  v.  Waldron,  1 1  Minn.  515;  Todd 
V.  Kankakee,  etc.,  R.  Co.,  78  111.  530  (under  former  constitution). 

*  Welch  V.  Milwaukee,  etc.,  R.  Co.,  27  Wis.  108 ;  Driver  v.  Western 
Union  R.  Co.,  32  Wis.  569,  586;  Sherwood  v,  St.  Paul,  etc.,  R.  Co.,  21 
Mion.  122,  124. 
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taxing  power.*  This  latter  theory  is  very  well,  if  the  doctrine 
promulgated  by  the  Supreme  Court  of  Kansas  is  to  be  recog- 
nized as  a  true  exposition  of  the  law.  "  The  power  of  tax- 
ation "  was  there  declared  to  be  "  the  most  universal  power 
possessed  by  governments.  It  is  coextensive  with  every 
other  power ;  it  is  an  incident,  a  concomitant,  an  auxiliary 
of  every  other  power." '  Such  a  theory  of  the  extent  of 
the  taxing  power  is  not  accepted  with  unanimity .^  And  in 
such  quarters  it  would  not  do  to  justify  a  deduction  of  ben- 
efits as  an  exercise  of  the  taxing  power. 

In  conclusion  of  the  whole  subject  of  benefits,  it  may  be 
remarked  that  their  classification  is  into  (I.)  General  Benefits 
and  (II.)  Special  Benefits ;  the  former  being  those  which  the 
owner  enjoys  in  common  with  the  community  at  large,  while 
the  latter  are  local  in  their  character,  and  enjoyed  by  him 
in  particular.  And  it  is  in  this  latter  class  only  that,  in  the 
process  of  deduction,  benefits  may  be  considered  in  off-set.* 

We  come  at  length  to  the  third  and  last  class  of  cases, 
being  those  in  which  no  portion  of  the  owner's  property  has 
been  actually  appropriated,  there  being  simply  a  deprecia- 
tion in  the  value  of  the  property  by  reason  of  its  proximity 
to  the  improvement.  Attention  has  been  directed  to  the 
fact  that  where  a  strip  of  land  is  taken,  for  public  use,  the 
owner's  right  to  compensation  is  not  limited  to  the  value  of 
the  strip  thus  absolutely  appropriated,  but  that  his  demand 

'  Newby  z/.  Platte  County,  25  Mo.  258,  263.  See  Nichols  v.  Bridgeport, 
23  Conn.  189;  Holton  v,  Milwaukee,  31  Wis.  27;  Washington  Avenue,  69 
Pa.  St.  358,   361. 

'  Leavenworth  County  v.  Miller,  7  Kan.  479. 

3  The  People  v.  Salem,  20  Mich.  452;  The  People  %\  The  State,  23  Mich. 

499. 

*  Whitman  v.  Boston,  etc.,  R.  Co.,  3  Allen,  133;  Davis  v,  Charles  River, 

etc.,  R.  Co.,  II  Cush.  506;   Hornstein  v.  Atlantic,  etc.,  R.  Co.,  51  Pa.  St.  87; 

Whitcher  v.  Benton,  50  N.  H.  25  ;  The  State  v.  Evans,  2  Scam.  208  ;  Freedle 

V.  North  Carolina,  etc.,  R.  Co.,  4  Jones  L.  89;  Little  Miami,  etc.,  R.  Co.  v. 

Collett,  6  Ohio  St.  182  (under  former  constitution) ;  Pacific  R.  Co.  v.  Crystal, 

25  Mo.  544;  Hosher  v.  Kansas  City  R.  Co.,  60  Mo.  303;  Winona,  etc.,  R. 

Co.  V,  Waldron,    ii   Minn.  515;  Carli   v.   Stillwater,  etc.,   R.  Co.,  16  Minn. 

260. 
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also  includes  any  diminution  in  value  experienced  by  the 
remainder  of  the  tract.  It  may  seem  only  reasonable,  at 
first  thought,  that  if  he  is  entitled  to  recover  for  the  dimin- 
ished value  of  his  remaining  property,  then  the  owner  of 
the  adjoining  tract  upon  the  opposite  side  should  surely  be 
entitled  to  recover  for  the  decreased  value  of  his  property, 
although  no  part  of  it  may  have  been  actually  "taken." 
The  law,*' however,  and  with  good  reason,  holds  that,  unless 
some  portion  of  the  property  has  really  been  appropriated, 
the  owner  is  not  entitled  to  any  compensation.  His  prop- 
erty has  not  been  "taken;"  there  is  as  much  of  it  as  there 
ever  was.  He  is  as  free  to  use,  en  oy,  and  dispose  of  it 
now  as  before.  It  may  not  be  worth  as  much,  to  be  sure, 
as  previously  it  was ;  but  the  owner  must  take  his  chances  as 
to  whether  his  property  will  be  appreciated  or  depreciated 
in  value  by  improvements  made  in  the  vicinity,  as  much  so 
when  those  improvements  happen  to  be  made  by  the  public 
as  when  they  are  effected  by  individual  enterprise.  The 
owner,  then,  has  no  right  to  demand  that  compensation  be  c 
made  to  him  under  such  circumstances.  And  if  he  cannot 
demand  it  as  matter  of  right,  there  certainly  are  weighty 
reasons  of  public  policy  against  his  receiving  it  as  matter  of 
favor.  Public  improvements  would  be  expensive  luxuries, 
if  they  did  not  become  rare  ones,  were  it  necessary  to  make 
compensation  for  consequential  injuries.  It  is,  therefore,  a 
well-settled  legal  principle,  that  no  compensation  can  be 
demanded  unless  some  portion  of  the  owner's  property  has 
been  "  taken  "  from  his  possession.* 

V,  Who  is  entitled  to  Compensation.  —  "Property,"  says 
Bentham,  "  is  a  creation  of  law."  In  a  state  of  nature,  there 
was  no  such  thing  as  property;  and  in  the  first  stages  of  so- 
ciety, all  property  was  held  in  common.     At  a  later  period, 

'  Arnold  v.  Hudson  River  R.  Co.,  49  Barb.  108;  Radcliff's  Executors  v. 
The  Mayor,  etc.,  4  N.  Y.  195;  The  People  v.  Kerr,  27  N.  Y.  188,  193; 
Rogers  z/.  Kennebec,  etc.,  R.  Co.,  35  Me.  319;  Hooker  v.  New  Haven,  etc., 
Co.,  14  Conn.  146;  Tinicum  Fishing  Co.  v.  Carter,  61  Pa.  St.  21 ;  Davidson 
V.  Boston,  etc.,  R.  Co.,  3  Cush.  91 ;  Murray  v,  Menifee,  20  Ark.  561. 
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the  right  to  individual  property  came  to  be  recognized ;  and 
now,  by  constitutional  enactments,  the  sanctity  of  property 
rights  is  as  securely  guarded  against  all  arbitrary  interfer- 
ence as  are  the  rights  to  life  and  to  liberty,  for  "  no  man 
can  be  deprived  of  life,  liberty,  or  property,  without  due 
process  of  law,"  and  "private  property  cannot  be  taken  for 
public  use  without  just  compensation." 

In  determining  who  is  entitled  to  receive  this  compensa- 
tion, regard  must  always  be  had  to  the  nature  and  definition 
of  *'  property."  As  property  is  a  mere  creation  of  law,  it  is 
not  to  be  sought  after  in  philosophic  or  scientific  specula- 
tions. That  only  is  property  which  the  law  of  the  land  rec- 
ognizes as  such.*  Then,  too,  the  term  "  property  "  is,  more 
often  than  otherwise,  erroneously  applied  to  that  which  is  only 
the  subject  of  property.  *'  In  a  strict  legal  sense,"  so  we 
are  told,  "  land  is  not  property,  but  the  subject  of  property. 
The  term  "  property,"  although  in  common  parlance  fre- 
quently applied  to  a  tract  of  land  or  a  chattel,  in  its  legal 
signification  means  only  the  rights  of  the  owner  in  relation 
to  it.  It  denotes  a  right  over  a  determinate  thing.  Prop- 
erty is  the  right  of  any  person  to  possess,  use,  enjoy,  and 
dispose  of  a  thing."' 

If  we  bear  in  mind  that  property  is  made  up  of  certain 
essential  rights,  and  that  any  interference  which  substantially 
abridges  or  subverts  any  one  of  these  essential  rights  is  pro 
tanto  a  taking  of  the  owner's  property,  we  have  found  a  rule 
by  which  it  may  be  determined  whether  or  not  a  person  has 
been  deprived  of  his  "property,"  within  the  legal  significa- 
tion of  the  term.  But  any  exercise  of  the  powers  of  gov- 
ernment which  does  not  encroach  upon  the  owner's  right  to 
possess,  use,  enjoy,  or  dispose  of  his  property  cannot  be  a 
taking  of  "property,"  entitling  him  to  compensation.  So 
that,  although  the  value  of  adjacent  lots  may  be  seriously 
impaired  by  a  change  made  in  the  grade  of  a  city  street,  the 
owner  will  not  be  entitled  to  compensation,  nor  have  a  cause 


'  Wynehamer  v.  The  People,  13  N.  Y.  378,  385. 
*  Eaton  V,  Boston,  etc.,  R.  Co.,  51  N.  li.  504. 
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o  faction  for  the  damage,  as  none  of  his  property  rights  have 
been  impaired.'  So,  where  the  State  undertakes  any  public 
improvement,  the  necessary  effect  of  which  may  be  to 
diminish  the  value  of  adjoining  property,  there  is  no  claim 
for  compensation,  as  there  has  been  no  taking  of  property 
rights.' 

But  use  is  said  to  be  the  real  side  of  property ;  and  it  is 
held  that,  although  the  title  still  remains  in  the  owner,  if  any 
physical  interference  annuls  the  right  of  user,  it  is  a  taking 
of  property,  and  compensation  must  be  made.  The  flood- 
ing of  property  with  water,  for  instance,  is  such  an  interfer- 
ence with  the  owner's  rights  of  possession  and  of  enjoyment 
that  he  is  entitled  to  compensation  as  for  a  taking  of  his 
property.3 

In  all  ordinary  cases  where  a  railroad  is  authorized  to  lay 
its  track  in  a  public  highway,  the  fee  of  which  is  not  in  the 
abutting  owners,  they  are  not  entitled  to  receive  any  com- 
pensation for  the  consequential  injury;*  and  yet  they  have 
such  a  peculiar  right  to  the  use  of  the  highway  which  is  ap- 
purtenant to  their  lots  that  it  is  said  to  be  as  much  property 
as  the  lots  themselves.  So  that  any  appropriation  of  the 
highway,  which  deprives  the  adjoining  owners  of  the  reason- 
able use  of  the  street,  or  of  access  to  and  from  their  lots,  is 
as  much  a  taking  of  property  rights,  entitling  the  owners  to 
compensation,  as  though  there  had  been  an  appropriation  of 
the  lots  themselves ;  it  not  being  material,  in  this  view  of 

'  R.adcliff's  Executors  v.  The  Mayor,  etc.,  4  N.  Y.  195 ;  Murphy  v.  Chicago, 
29  111.  279;  Macy  V.  Indianapolis,  17  Ind.  267;  O* Conner  z'.  Pittsburgh,  iS  Pa. 
Sl  187;  Skinner  v.  Hartford  Bridge  Co.,  29  Conn.  523;  Lee  v.  Minneapolis, 
22  Minn.  13;  Taylor  v.  St.  Louis,  14  Mo.  20. 

'  Davidson  v.  Boston,  etc.,  R.  Co.,  3  Cush.  91  ;  Shrunk  v.  Schuylkill  Nav. 
Co.,  14  Serg.  &  R.  71 ;  The  Commonwealth  v,  Richter,  i  Pa.  St.  467. 

3  Ashley  v.  Port  Huron.  35  Mich.  296;  Eaton  v.  Boston,  etc.,  R.  Co.,  51 
N.  H.  504;  Pumpelly  v.  Green  Bay  Co.,  13  Wall.  177;  Hooker  v.  New  Haven, 
etc.,  Co.,  14  Conn.  146;  s.  c,  15  Conn.  312. 

♦  In  the  Matter  of  the  Philadelphia,  etc.,  R.  Co.,  6  Whart.  25;  Millburn  v. 
Cedar  Rapids,  12  Iowa,  246,  261 ;  Davenport  v.  Stevenson,  34  Iowa,  225  ; 
Moses  V,  The  Railroad  Co.,  21  111,  522  ;  Atchison,  etc.,  R.  Co.  v.  Garside,  10 
Kan.  552. 
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the  subject,  whether  the  fee  of  the  highway  is  in  the  public 
or  not.' 

In  those  cases  where  the  fee  is  in  the  owner  of  the  abut- 
ting lots,  the  public  have  only  a  right  of  passage  in  the  high- 
way, for  such  purposes  as  a  street  is  ordinarily  devoted  to ; 
and  the  construction  therein  of  a  railroad  propelled  by  steam 
is  the  imposition  of  an  additional  easement,  entitling  the 
owner  of  the  fee  to  additional  compensation.'  Some  few 
cases  have  held  a  contrary  doctrine,  but  it  is  believed  that 
the  weight  of  authority  sustains  the  proposition  as  we  have 
stated  it  above.3 

A  distinction  seems  to  be  recognized  between  steam  and 
horse  railways,  it  being  held  that  the  latter,  when  laid  in  a 
public  highway,  do  not  impose  an  additional  burden  upon 
the  land  of  the  adjoining  proprietor,  although  he  is  pos- 
sessed of  the  fee  of  the  land,  the  public  having  a  mere  ease- 
ment therein.*  This  distinction  is  repudiated  in  New  York, 
where  the  adjoining  owner  is  held  to  be  entitled  to  additional 
compensation.5  Judge  Dillon,  in  his  work  on  Municipal  Cor- 
porations, however,  coincides  with  the  principle  as  we  have 
stated  it,  believing  such  an  appropriation  to  fall  within  the 

*  Lexington,  etc.,  R.  Co.  v,  Applegate,  8  Dana,  289 ;  Elizabethtown,  etc., 
R.  Co.  V.  Combs,  10  Bush,  382;  Crawford  v.  Delaware,  7  Ohio  St.  459;  Cin- 
cinnati Street  Ry.  v.  Cumminsville,  14  Ohio  St  523 ;  Haynes  v.  Thomas,  7 
Ind.  38;  Protzman  v,  Indianapolis,  etc.,  R.  Co.,  9  Ind.  469;  New  Albany, 
etc.,  R.  Co.  V,  O'Daily,  13  Ind.  463;  Cadle  v.  Muscatine,  etc.,  R.  Co.,  44 
Iowa,  II;  Anderson  v,  Turbeville,  6  Coldw.  150,  158.  See  Kellinger  v.  The 
Forty-second  Street,  etc.,  R.  Co.,  50  N.  Y.  206. 

'  Williams  v.  New  York,  etc.,  R.  Co.,  16  N.  Y.  97 ;  Carpenter  v.  Oswego, 
etc.,  R.  Co.,  24  N.  Y.  655;  Ford  v.  Railroad  Co.,  14  Wis.  616;  Pomeroy  v, 
Milwaukee,  etc.,  R.  Co.,  16  Wis.  640;  Star  v,  Camden,  etc.,  R.  Co.,  4  Zab. 
592 ;  Imlay  %*,  Union  Branch  R.  Co.,  26  Conn.  255 ;  Gray  v.  St.  Paul,  etc., 
R.  Co.,  13  Minn.  315;  Harrington  v,  St.  Paul,  etc.,  R.  Co.,  17  Minn.  215; 
Cox  V.  Louisville,  etc.,  R.  Co.,  48  Ind.  178. 

3  Cooley's  Const.  Lim.  549 ;   Redf.  on  Rys.  (3d  ed.),  sec.  76,  and  note. 

4  Elliott  V.  Fair  Haven,  etc.,  R.  Co.,  32  Conn,  586 ;  Cincinnati  Street  Ry. 
V.  Cumminsville,  14  Ohio  St.  523;  Jersey  City  &  B.  R.  Co.  v.  Jersey  City 
&  H.  R.  Co.,  20  N.  J.  Eq.  61 ;  Hinchman  v.  Railroad  Co.,  17  N.  J.  Eq.  75; 
Peddicord  v,  Baltimore,  etc.,  Passenger  R.  Co.,  34  Md.  464. 

5  Craig  V.  Rochester  City,  etc.,  R.  Co.,  39  N.  Y.  404. 


COMPENSATION    AS    INCIDENT   TO    EMINENT   DOMAIN.        43 

use  for  which  the  highway  was  originally  dedicated  or  ac- 
quired, and  that  the  owner  is  not  entitled  to  any  further  com- 
pensation.* And  where  the  highway  is  used  for  gas  or  water 
pipes,  and  for  telegraph  poles,  such  use  does  not  seem  to  be 
regarded  as  a  new  servitude,  entitling  the  owner  to  compen- 
sation, but  only  a  necessary  and  proper  use  incident  to  the 
street  as  such.'  So,  where  a  common  highway  is  converted 
into  a  turnpike,  upon  which  tolls  are  collected,  the  owner  of 
adjoining  lots  is  ftot  entitled  to  receive  additional  compen- 
sation, as  there  is  no  new  servitude  imposed  thereby.^  Had 
there  been  an  additional  burden,  there  would  also  have  been 
the  necessity  of  making  additional  compensation,  as  in  those 
cases  where  a  railroad  undertakes  to  lay  a  second  track  in  a 
public  highway,  having  previously  obtained  a  right  of  way 
for  only  one  track.* 

The  title  of  riparian  proprietors  on  the  banks  of  a  navi- 
gable stream  extends  only  to  ordinary  high-water  mark,  and 
the  shore  between  high  and  low  water-mark,  as  well  as  the 
bed  of  the  river,  belongs  to  the  State,  and  may  be  appropri- 
ated, therefore,  to  a  public  use  without  making  compensation.^ 
But,  although  the  fee  may  be  in  the  public,  the  riparian  owner 
may  have  certain  riparian  rights,  such  as  a  right  of  access  to 
the  navigable  part  of  the  stream,  or  a  right  to  erect  a  landing, 
a  wharf,  or  a  pier,  for  use  in  connection  with  his  property, 
which  are  valuable  property  rights,  of  which  he  cannot  be 
deprived  without  compensation,^  In  this  connection,  it  is  to 
be  understood  that,  in  consequence  of  the  great  differences 
existing  between  the  topography  and  extent  of  the  Ameri- 
can continent  and  the  British  Islands,  the  term  "  navigable  " 

*  Dill,  on  Mun.  Corp.  (1st  ed.),  sec.  573. 
»  Id,,  sees.  546,  552. 

3  Douglass  V.  Turnpike  Co.,  22  Md.  219;  The  Commonwealth  v.  Wilkin- 
son, 16  Pick.  175;  The  State  v,  Laverack,  34  N.  J.  207;  Plank-Road  Co.  v. 
Cane,  2  Ohio  St.  419. 

*  Southern  Pacific  R.  Co.  v.  Reed,  41  Cal.  256. 

5  Gould  V.  Hudson  River  R.  Co.,  6  N.  Y.  522 ;  Stevens  v.  Paterson,  etc., 
R.  Co.,  34  N.  J.  532;   Barney  v.  Keokuk,  94  U.  S.  324. 

*  Yates  V,  Milwaukee,  10  Wall.  497;  Clark  v.  Peckham,  10  R.  I.  35;  Bris- 
bine  v,  St  Paul,  etc.,  R.  Co.,  23  Minn.  114,  130. 
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has  in  this  country  a  more  liberal  signification  than  it  has 
at  the  common  law.  At  the  common  law,  no  waters  were 
deemed  navigable  in  which  the  tide  did  not  ebb  and  flow. 
In  this  country,  all  waters  are  navigable  which  are  so  in  real- 
ity, without  reference  to  any  ebbing  and  flowing  of  the  tide.' 
It  is  sufficient  that  the  stream  is  capable,  in  its  natural  state, 
of  transporting  the  products  of  the  forests  or  mines,  or  of 
the  tillage  of  the  soil,  in  a  condition  fit  for  market.  It  is  not 
essential  that  the  transportation  should  be  By  vessels.  Neither 
is  it  essential  that  its  navigable  capacity  be  continuous;  the 
volume  and  height  of  water  may  be  subject  to  periodical 
fluctuations,  rendering  it  unnavigable  at  certain  seasons  of 
the  year,  and  navigable  at  others.  But  the  question  of  ca- 
pacity must,  in  all  cases,  be  decided  without  reference  to  the 
effect  which  artificial  improvements  may  have  caused  in  re- 
spect to  the  navigability  of  the  stream.' 

Compensation  is  only  necessary  where  private  property  is 
taken  for  public  use.  It  is  simply  discretionary  with  the 
legislature  whether  or  not  it  will  require  compensation  to 
be  made  when  public  property  is  taken  for  another  public 
use.3  This  principle  must  be  received,  however,  subject  to 
qualification;  for  while  municipalities  may  be  possessed  of 
property  which  is  public  in  the  sense  that  the  municipalities 
are  public,  yet  such  property  may  be  private  as  having  all 
the  attributes  of  the  private  property  of  an  individual.  This 
grows  out  of  the  peculiar  character  of  such  corporations. 
"  They  have  their  public  or  political  character,"  says  Judge 
Cooley,  "  in  which  they  exercise  a  part  of  the  sovereign  power 

'  Carson  v,  Blazee,  2  Binn.  475;  Shrunk  v.  Schuylkill  Nav.  Co.,.  14  Serg.  & 
R.  71  ;  Kates  v,  Wadlington,  i  McCord,  580;  Wilson  v,  Forbes,  2  Dev.  30; 
Collins  V.  Benbury,  3  Ired.  277;  Elder  v.  Bucrus,  6  Humph.  366;  'McManus 
V,  Carmichael,  3  Iowa,  I;  Tomlin  v,  Dubuque,  etc.,  R.  Co.,  32  Iowa,  106; 
Castner  v.  Steamboat,  I  Minn.  73;  Bowman's  Devisees  7'.  Wathen,  2  McLean, 
376;  The  People  v.  Canal  Appraisers,  33  N.  Y.  461;  Diedrich  v.  The  Rail- 
road Co.,  42  Wis.  248,  263;   Barney  %>.  Keokuk,  94  U.  S.  324. 

*  Morgan  v.  King,  35  N.  Y.  454,  460. 

3  Indiana  Central  R.  Co.  v.  The  State,  3  Ind.  421 ;  Pennsylvania  R.  Co.  v. 
New  York,  etc.,  R.  Co.,  23  N.  J.  Eq.  157;  Clinton  v.  Cedar  Rapids  R.  Co., 
24  Iowa,  455 ;  The  People  v,  Kerr,  27  N.  Y.  188. 
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of  the  State  for  governmental  purposes,  and  they  have  their 
private  character,  in  which,  for  the  benefit  or  convenience  of 
their  own  citizens,  they  exercise  powers  not  of  a  govern- 
mental nature,  and  in  which  the  State  at  large  has  only  an 
incidental  concern,  as  it  may  have  with  the  action  of  private 
corporations."  '  And  the  property  which  such  corporations 
hold  in  their  ^uasi-privsite  capacity  is  denominated  private, 
to  distinguish  it  from  that  which  they  hold  in  their  political 
capacity.  It  is  believed  that  this  private  property  of  munic- 
ipal corporations  comes  within  the  protection  of  the  consti- 
tutional provisions  we  have  been  considering.  In  New  York, 
however,  it  has  been  decided  that  there  is  no  distinction  be- 
tween the  public  and  private  property  of  a  municipal  corpora- 
tion so  as  to  bring  it  within  the  meaning  of  these  constitu- 
tional provisionts.'  But  in  this  case  the  use  for  which  the 
property  was  taken  was  one  which  concerned  the  city  itself, 
and  the  court  expressly  disclaimed  deciding  "  whether  the 
legislative  jurisdiction  would  extend  to  diverting  the  city  prop- 
erty to  other  public  use  than  such  as  concerned  the  city,  or 
its  inhabitants."  We  cannot  believe  that  such  a  diversion 
would  be  sustained,  confident  that  the  rule  was  correctly  stated 
when  it  was  said,  by  an  eminent  authority,  that,  **  when  cor- 
porate powers  are  conferred,  there  is  an  implied  contract 
between  the  State  and  the  corporators  that  the  property 
which  they  are  given  the  capacity  to  acquire  for  corporate 
purposes,  under  their  charter,  shall  not  be  taken  from  them 
and  appropriated  to  other  uses."  ^  To  the  same  effect  is  the 
language  of  Judge  Dillon,  in  the  Supreme  Court  of  Iowa.* 
In  connection  with  this  subject,  that  where  public  property 
is  taken  no  compensation  need  be  made,  reference  should  be 
made  to  a  somewhat  remarkable  case  lately  decided  in  the 
Supreme  Court  of  Michigan.  The  case  is  noteworthy,  not 
so  much  for  what  was  decided,  perhaps,  as  for  what  the  court 

*  Cooley  on  Tax.  482. 

'  Darlington  v.  Mayor,  etc.,  31  N.  V.  164,  193.     See  also  The  People  v, 
Rochester,  50  N.  Y.  525,  530. 
5  Cooley's  Const.  Lim.  238. 

*  Clinton  v.  Cedar  Rapids  R.  Co.,  24  Iowa,  476. 
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was  urged  to  decide.  The  case  was  argued  upon  the  theory 
that  property  public  for  one  purpose  was  public  for  all,  and 
that  where  property^had  been  taken  for  a  particular  public 
use,  it  thereby  became  public  for  any  and  all  purposes,  and 
might  be  taken  without  compensation ;  so  that  one  railroad 
company  had  a  right  to  appropriate,  without  compensation, 
the  franchises  or  property  of  another  railroad,  to  aid  in  the 
construction  of  its  own  road.  The  court,  however,  took  a 
different  view  of  the  case.  "  It  will  not  do  to  say,"  so  said 
the  court,  "  that  property  taken  for  a  particular  public  use 
thereby  becomes  public  for  all  purposes.  The  public  may 
have  the  right  to  use  it  for  certain  purposes,  and  yet  indi- 
viduals or  private  corporations  have  rights  therein  at  the 
same  time.  These  rights  may  be  considered  as  private 
rights,  separate  and  distinct  from  the  rights  of  the  public. 
Wherever  such  private  rights  exist,  they  are  entitled  to  pro- 
tection, and  can  only  be  divested  in  the  same  manner  and 
under  the  same  laws  that  individual  rights  may  be."* 

But  it  is  to  be  borne  in  mind  that  it  is  not  every  taking  of 
private  property  for  public  use  that  entitles  the  owner  to 
compensation.  The  property  of  the  citizen  might  be  taken 
under  the  police  power  of  the  State,  and  no  obligation  to 
render  compensation  be  imposed  in  consequence."  So,  un- 
der police  regulations,  a  person's  property  may  be  taken 
from  him  in  the  sense  that  it  is  rendered  perfectly  useless 
and  valueless,  although  it  has  not  been  taken  from  him  so 
far  as  any  question  of  title  is  concerned.  A  man  may  pur- 
chase a  building  upon  condition  that  it  shall  only  be  used  for 
the  storing  of  gunpowder,  and  the  legislature  may  thereafter 
prohibit  its  use  for  that  purpose,  and  thus  render  the  property 
worthless,  and  yet  the  owner  would  not  be  entitled  to  com- 
pensation as  for  property  taken  for  public  use.  Or,  the 
holder  of  a  burial  lot,  in  which  no  interments  have  been 
made,  who  has  purchased  it  under  the  restriction  that  it  shall 

*  Grand  Rapids,  etc.,  R.  Co.  v.  Grand  Rapids,  etc.,  R.  Co.,  35  Mich.  265, 

273- 

'  The  People  v.  Hawley,  3  Mich.  330;  The  People  z\  Gallagher,  4  Mich. 

244 ;   Philadelphia  v.  Scott,  81   Penn.  80. 
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not  be  used  for  any  other  purpose,  may  have  its  value  re- 
duced to  naught  by  the  passage  of  an  act  making  interments 
in  the  lot  unlawful.  Such  laws  would  be  a  constitutional 
exercise  of  the  police  power ;  and  that,  too,  without  making 
any  compensation  to  the  owners  thus  deprived  of  the  use  of 
their  property.* 

It  has  been  urged  upon  the  courts,  that  where  private 
property  was  taken  in  great  emergencies,  to  prevent  some 
public  calamity,  like  the  spreading  of  a  fire  or  the  ravages  of 
a  pestilence,  it  was  such  a  taking  for  public  use  as  required 
compensation  to  be  made,  afterwards,  to  the  owners.  At  the 
common  law,  no  compensation  was  required  in  such  cases." 
But  it  was  argued,  the  constitutional  provisions  requiring 
compensation  to  be  made  where  property  was  taken  for  a 
public  use  were  designed  to  include  just  such  cases  as 
these.  And  Chief  Justice  Nelson  of  New  York,  while 
I  doubting,  in   1837,  whether  they  actually  came  within  the 

I  provision,  was  certain  that  they  came  within  **  the  spirit  and 

reason  of  the  principle."  3     It  appears  to  be  concluisively 
I  settled,  however,  that  they  do  not  come  within  the  meaning 

I  of  the  provision  we  are  considering.*     A  taking  of  property 

\  under  such  circumstances  is  not  a  taking  under  the  right  of 

[  eminent  domain,  and  not  necessarily  under  the  police  power 

of  the  State,  for  it  is  a  right  which  any  individual  may  exer- 
cise, without  any  legislative  authority  whatever.  Salus  fiofi- 
uli  suprema  est  lex,  and  Necessitas  facit  licitum  quoad  alias 
non  est  licitum. 

But  to  return  to  those  cases  where  there  has  been  a  taking 
of  private  property  for  public  use,  and  compensation  is  to  be 
made  to  the  owner.  The  term  "  owner  "  is  used,  in  this  con- 
nection, to  denote  any  person  having  any  kind  of  legal  estate 

'  Kincaid's  Appeal,  66  Pa.  St.  411. 

'  Respublica  v.  Sparhawk,  i  Dall.  357;  Russell  v.  Mayor,  etc.,  2  Denio, 
474;  Mayor,  etc.,  v.  Lord,  17  Wend.  297;  Taylor  z/.  Plymouth,  8  Mete.  465; 
Haggles  V.  Nantucket,  1 1  Gush.  435;  Hale  v.  Lawrence,  3  Zab.  590. 

3  Mayor,  etc.,  v.  Lord,  17  Wend.  285,  292. 

♦  Russell  V.  The  Mayor,  etc.,  2  Denio,  461 ;  Beach  v.  Trudgain,  2  Gratt. 
219;  American  Print- Works  v,  Lawrence,  i  Zab.  248;  Hale  v,  Lawrence,  3 
Zab.  390;  Sarocco  v,  Geary,  3  Cal.  69;  McDonald  v.  Red  Wing,  13  Minn.  38. 
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or  interest  in  the  property  which  it  is  proposed  to.  acquire 
by  condemnation.'  It  may  be  an  estate  in  possession,  re- 
version, or  remainder.'  All  persons  having  proprietary 
interests  in  the  property  are  entitled  to  compensation,  as  the 
fee  or  ownership  is  only  an  aggregation  of  these  several 
interests.  Where  the  interests  are  distinct,  no  one  should 
receive  the  compensation  belonging  to  another,  but  it 
should  be  apportioned  among  them  according  to  the  magni- 
tude of  their  respective  interests ;  the  proper  mode  in  such 
cases  being  to  estimate  the  damage  to  the  fee  as  if  owned 
entire  and  unencumbered  by  one  person,  and  then  apportion 
the  amount  among  all  the  interests  which  such  persons  have 
in  the  property.^  Lessees  and  lessors,  tenants  for  life,  and 
remainder-men  are  each  entitled  to  receive  their  respective 
shares  of  the  compensation  awarded.**  As  between  mort- 
gageors  and  mortgagees,  the  rule  of  law  is,  that  the  fund  aris- 
ing from  the  sale  of  the  estate  is  to  be  considered  as  a  sub- 
stitute for  the  estate  itself,  and  the  mortgage  attaches  to  it 
as  such.  The  courts,  therefore,  will  direct  the  application 
of  the  money  according  to  the  rights  of  the  respective  par- 
ties as  they  existed  previous  to  the  alteration  of  the  estate.* 
It  has  been  decided,  however,  that  a  judgment-creditor  of 
the  owner  has  no  such  estate  or  interest  in  the  land  as  en- 
titles him  to  compensation  at  the  hands  of  the  public.  His 
lien  is  regarded  as  a  mere  statutory  remedy,  in  no  way  de- 
pendent upon  contract,  and  is,  therefore,  within  the  power 
of  the  legislature  to  modify  or  take  away.  So  that  where 
the  law  provided  that  title  should  vest  in  the  public  as  soon 

*  The  State  v.  Easton.  etc.,  R.  Co.,  36  N.  J.  L.  181.  184. 
'  Watson  V.  New  York  Central   R.  Co.,  47  N.  V.  157,  102;   Parks  -'.  Bos- 
ton, 15  Pick.  198. 

3  Coutant  V.  Catlin,  2  Sandf.  485 ;  Wijjgin  v.  The  Mayor,  etc.,  of  New 
York,  9  Paige,  16. 

4  Parks  V.  Boston,  15  Pick.  198;  Koote  v.  Cincinnati.  1 1  Ohio,  408;  Bal- 
timore, etc.,  R.  Co.  V.  Thompson.  10  Md.  76;  Wiggin  i\  The  Mayor,  etc.,  of 
New  York,  9  Paige,  16;  Colcough  v,  Nashville,  etc.,  R.  Co.,  2  Head,  171 ; 
Turnpike  Road  Co.  t.  Brosi,  22  Pa.  *^t.  29;  Brown  r-.  Powell,  25  Pa.  St. 
229;   Dyer  7'.  Wightman,  66  Pa.  St.  425;  Biddle  v.  Hussman.  23  Mo.  597,  602. 

5  Astor  V,  Miller,  2  Paige,  68;  s.  r.,  5  Wend.  603. 
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as  compensation  was  made  to  the  owner,  it  was  held  a  dives- 
titure of  all  liens  upon  the  land  which  had  not  ripened  into 
title  by  sale.' 

Where  the  land  of  a  deceased  person  is  taken  for  public 
use,  the  heir,  and  not  the  administrator,  is  entitled  to  receive 
the  compensation ;  and  this,  notwithstanding  the  adminis- 
trator may  have  previously  represented  the  estate  as  insol- 
vent, and  afterwards  obtained  a  license  to  sell  the  intestate's 
real  estate  for  the  payment  of  debts.'  Mr.  Scribner,  in  his 
learned  work  on  the  subject  of  Dower,  expresses  the  opinion 
that  the  wife  is  entitled  to  compensation  where  her  inchoate 
dower  is  taken  under  an  exercise  of  the  right  of  eminent 
domain.  "  It  may  be,"  he  adds,  *'  that  after  the  value  of  the 
entire  estate  is  ascertained,  and  the  amount  paid  over  to  the 
proper  legal  authority,  particularly  if  she  is  a  party  to 
the  proceeding,  her  right  is  transferred  from  the  land  to 
the  money  representing  it ;  *  *  *  and  that  if  she  fail 
to  assert  her  right  to  a  portion  of  the  fund,  or  if  the  author- 
ity through  whose  agency  the  appropriation  to  public  uses 
is  made  neglect  or  refuse  to  protect  her  interest,  she  cannot 
afterwards  set  it  up  against  the  land."  3  It  seems  impossible 
to  reconcile  any  theory  which  requires  compensation  to  be 
made  for  inchoate  dower,  with  the  great  weight  of  authority 
which  holds  that  the  wife  has  no  estate  or  interest  in  the  land 
until  dower  has  become  consummated.* 

A  proceeding  for  condemnation  is  strictly  between  the 
public  and  such  persons  as  the  public  has  made  parties 
thereto.  If  the  public  fails  to  make  a  party  to  the  proceed- 
ing any  person  whose  estate  or  interest  in  the  property  is 
essential  to  a  perfect  title,  the  condemnation  is  to  that  ex- 
tent void,  though  valid  as  to  the  rest.s     The  person  holding 

»  Watson  i\  New  York  Central  R.  Co.,  47  N.  Y.  157. 

'  Boynton  v.  Peterborough,  etc.,  R.  Co.,  4  Cush.  467. 

3  2  Scrib.  on  Dower,  20. 

*  Moore  v.  The  City  of  New  York,  8  N.  Y.  1 10 ;  Weaver  v.  Gregg,  6  Ohio 
SL  547;  Lucas  v.  Sawyer,  17  Iowa,  517;  Barbour  v,  Barbour,  46  Me.  9; 
Magee  v.  Young,  40  Miss.  164;  Melizet's  Appeal,  17  Pa.  St.  449;  Noel  v, 
Ewing,  9  Ind.  37 ;  Taylor  v.  Sample,  51  Ind.  423. 

5  The  State  v.  Easton,  etc.,  R.  Co.,  36  N.  J.  L.  181,  184. 
VOL.  V.  NO.  I.  4 
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the  legal,  as  distinguished  from  the  equitable,  title  is  the  only 
necessary  party  to  such  proceedings.'  And  where  property 
is  appropriated  first,  and  compensation  made  afterwards,  the 
owner  at  the  time  of  appropriation,  as  distinguished  from 
his  subsequent  grantee,  is,  in  general,  entitled  to  the  compen- 
sation, unless  there  is  in  the  deed  of  conveyance  an  express 
reservation  to  the  contrary.' 

VL  Compensation  will  not  justify  a  Taking  for  a  Private 
Use.  —  The  constitutional  provisions  we  have  been  consider- 
ing have  had  reference  to  private  property  taken  for  a  public 
use.  In  only  three  instances  is  there  to  be  found,  in  any  of 
the  State  Constitutions,  an  express  limitation  upon  the  power 
to  take  for  a  private  use.  Such  provisions  are  to  be  found 
in  the  Constitutions  of  Alabama,  Colorado,  and  Missouri.^ 
We  have  seen  that  the  right  to  compensation  where  private 
property  is  taken  for  public  use  is  a  fundamental  principle 
of  law,  and  is  not  dependent  upon  any  constitutional  pro- 
vision to  that  effect.  It  is  equally  a  fundamental  principle 
of  law,  and  equally  independent  of  constitutional  provisions^ 
that  the  making  of  a  just  compensation  to  the  owner  will 
not  justify  a  taking  of  his  property  for  a  private  use.  "  As 
between  individuals,"  it  has  been  ruled  that  **  no  necessity, 
however  great ;  no  exigency,  however  imminent ;  no  improve- 
ment, however  valuable  ;  no  refusal,  however  unneighborly ; 
no  obstinacy,  however  unreasonable ;  no  offers  of  compen- 
sation, however  extravagant,  can  compel  or  require  any  man 
to  part  with  an  inch  of  his  estate,"  but  he  will  be  protected 
therein,  "  even  to  the  extent  of  churlish  obstinacy."* 

*  Hidden  v.  Davisson,  51  Cal.  138;  Mclntyre  v.  Easton,  etc.,  R.  Co.,  26 
N.  J.  Eq.  425. 

'  Lewis  V.  The  Railroad  Co.,  1 1  Rich.  91 ;  Rand  i*,  Townshend,  26  Vt.  670 ; 
Central  R.  Co.  v,  Hetfield,  29  N.  J.  L.  206  ;  McLcndon  v.  West  Point,  etc., 
R.  Co.,  54  Ga.  295  ;  McFadden  v.  Johnson,  72  Pa.  St.  335.  But  see  Har- 
rington V.  St.  Paul,  etc.,  R.  Co.,  17  Minn,  215. 

3  Alabama,  Const.  1875,  art  i.,  sec.  24;  Colorado,  Const  1876,  art.  ii.,  sec. 
14;  Missouri,  Const.  1875,  art.  ii.,  sec.  20. 

4  Bangor,  etc.,  R.  Co.  v.  McComb,  60  Me.  290,  295.  And  see  Hardin  v» 
Goodlett,  3  Yerg.  41 ;  Memphis  Freight  Co.  v,  Memphis,  4  Coldw.  419;  Tay- 
lor V.  Porter,  4  Hill  (N.  Y.)  140;  Embury  v.  Conner,  3  N.  Y.  511 ;   Matter  of 
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In  some  of  the  States,  it  has  been  expressly  provided,  by 
constitutional  enactments,  that  private  property  may  be 
taken,  in  cases  of  necessity,  for  private  ways.'  And  in  Mis- 
souri, property  may  be  taken  not  only  for  private  ways,  but 
for  "  drains  and  ditches  across  the  lands  of  others,  for  agri- 
cultural and  sanitary  purposes.'*  So,  in  Colorado,  the  pro- 
vision includes  "  reservoirs,  drains,  flumes,  or  ditches,  on  or 
across  the  lands  of  others,  for  agricultural,  mining,  milling, 
domestic,  or  sanitary  purposes." '  In  Kentucky,  where  there 
is  no  constitutional  provision  on  the  subject,  it  is  held  that 
land  may  be  taken  for  a  private  pass-way  when  it  is  necessary 
to  enable  any  inhabitant  of  the  State  to  attend  courts,  elec- 
tions, churches,  or  mills,  or  to  reach  an  established  public 
highway ;  but  not  for  the  purpose  of  passing  from  one  tract 
of  land  to  another  owned  by  him,  or  to  a  railroad  depot 
which  may  be  the  most  convenient  to  his  residence.3 

So  far  as  the  general  principle  is  concerned,  it  is  immate- 
rial whether  the  attempt  to  take  for  a  private  use  be  made 
under  the  guise  of  exercising  the  right  of  eminent  domain, 
or  under  that  of  the  taxing  power.  There  can  be  no  taking 
for  a  private  use  under  either  power.  If  the  purpose  for 
which  it  is  undertaken  to  levy  the  tax  be  private  in  its 
nature,  or,  being  public,  does  not  pertain  to  the  particular 
district  taxed,  the  attempt  to  tax  will  fail,  because  it  would 
be  a  taking  of  property  for  private  use.^ 

We  have  thus  reviewed,  as  we  have  been  able,  the  subject 
of  compensation  as  an  incident  to  the  exercise  of  the  right 

Deansville  Cemetery,  66  N.  Y.  569;  Wilkinson  v.  Leiand,  2  Pet.  658;  Nor- 
man r.  Heist,  5  Watts  &  S.  171 ;  Sadler  v.  Longman,  34  Ala.  311 ;  Osborne 
V.  Hart,  24  Wis.  89;  Consolidated  Channel  Co.  v.  Central  Pacific  R.  Co.,  51 
Cal.  577 ;  Ryerson  v.  Brown,  35  Mich;  ^^^ ;  Dayton  Mining  Co.  v,  Seawell, 
II  Nev.  394;  Potusi  V.  Casey,  27  Mo.  373. 

'  Alabama,  Const.  1875,  ^r^*  *•'  ^^c*  ^4  *  Colorado,  Const.  1876,  art.  ii.,  sec. 
14;  Georgia,  Const.  1877,  art.  i.,  sec.  3,  pt.  i. ;  Michigan,  Const.  1850,  art. 
xviii.,  sec.  14;  Missouri,  Const.  1875,  art.  ii.,  sec.  20;  New  York,  Const.  1846, 
art  i.,  sec.  7 ;  South  Carolina,  Const.  1868,  art.  i.,  sec.  23. 

«  Ibid. 

3  Robinson  v,  Swope,  12  Bush,  21. 

*♦  Weismer  v.  Village  of  Douglass,  64  N.  Y.  91,  99;  Opinions  of  the 
Judges,  58  Me.  590;  Scuffletown  Fence  Co.  v,  McAllister,  12  Bush,  312. 
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of  eminent  domain.  In  conclusion,  we  are  reminded  of  the 
words  of  an  eminent  English  statesman,  spoken  in  reference 
to  the  security  enjoyed  by  every  English  subject  under  the 
protecting  cegis  of  English  law :  "  There  stands  the  poor 
man's  cottage;  the  rains  of  summer  and  the  snows  of 
winter  may  enter  its  crevices,  but  the  king  of  England,  with 
all  his  forces,  dare  not  enter  that  poor  man's  cottage."  It 
was  a  proud  eulogy  of  English  law  and  English  civilization. 
The  legal  principles  which  we  have  attempted  to  set  forth 
in  this  article  must  clearly  show,  not  only  how  sacredly  se- 
cure as  against  sovereignty  itself  is  **  the  poor  man's  cot- 
tage," but  that  the  very  soil  which  lies  around  and  under- 
neath it  is  so  securely  his,  that  not  an  inch  of  land  can  be 
subjected  to  a  servitude  until  he  has  first  received,  at  the 
hands  of  the  public,  a  compensation  which  shall  be  to  him 
an  equivalent  for  that  which  he  surrenders  for  the  public 
good. 

Henry  Wade  Rogers. 

Minneapolis,  Minn. 
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"The  world  moves."  Whether  for  the  better  or  other- 
wise, whether  the  "advance"  has  not  been  like  that  ordered 
by  the  old  militia  captain,  "three  paces  to  the  rear,"  is 
yet  to  be  determined ;  but  the  present,  aside  from  private 
and  public  robbery,  which  has  become  one  of  the  fine  arts, 
and  for  which  there  seems  to  be  a  positive  and  absolute 
genius,  is  an  era  of  semi-intellectual,  side-head  growth  and 
development,  —  one  of  mechanism  and  mechanical  appli- 
ances. 

The  law  is  no  exception  to  the  rule.  We  have  more 
mechanics  than  scholars-at-law. 

We  have  patent  declarations,  petitions  for  divorce,  and  the 
like,  and  papers  almost  innumerable;  books  with  "patent 
insides,"  as  well  as  "patent  outsides."  Law-books  —  text 
and  others  —  swarm  from  the  press.  No  one  can  read,  much 
less  find  time  to  digest  and  understand  them.  The  former, 
with  notable  exceptions,  like  the  works  of  Bishop,  Perry, 
Cooley,  Dillon,  and  others,  are  mainly  the  product  of  the 
paste-pot  and  scissors,  in  the  hands  of  assurant  whipper- 
snappers  and  plodding  dullards ;  and  as  to  the  reports,  what 
shall  we  say  of  them ! 

Seventy-five  years  ago,  in  this  country,  there  were  but 
eight  volumes  of  indigenous  reports ;  to-day  there  are  about 
2,700,  and  the  number  is  increasing  about  ninety  volumes 
yearly.  Add  to  this  the  myriad  of  reports  in  the  mother 
country,  surmount  the  mass  with  the  legal  treatises  published 
at  home  and  abroad,  and  the  inevitable  accumulation  which 
the  future  has  in  store  for  us  will  convince  any  one  that, 
unless  some  mighty  revolution  is  wrought,  a  lawyer  one  hun- 
dred, or  even  seventy-five,  years  hence  must  be  a  millionaire, 
and  use  a  Roman  amphitheatre  for  his  library,  or  discard 
them  all,  and  rely  upon  principles  instead  of  case-law. 
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In  the  popular  apprehension,  a  lawyer  is  in  some  way  pos- 
sessed of  all  this  knowledge,  and  every  client  can  smite  the 
rock,  as  Moses  did,  with  the  rod  of  his  retainer,  and  the 
living  waters  of  the  law  will  gush  forth  to  save  or  to  destroy. 

What  is  to  be  the  outcome  of  all  this  book-making  ? 

No  one  can  tell.  The  remedies  proposed  differ  as  much  as 
men's  minds.     But  a  remedy  must  be  had. 

One  of  the  foremost  jurists  in  New  England,  endowed 
with  a  mind  of  great  strength  and  extraordinary  celerity, 
weighted  down  with  the  necessity  of  examination,  has  been 
compelled  to  toil  seventeen  hours  a  day,  at  least  six  days 
in  a  week,  for  seventeen  of  the  past  twenty  years.  But  even 
his  iron  constitution  is  beginning  to  bend  under  this  ter- 
rible strain;  young,  he  is  rapidly  growing  old.  He  thinks 
he  has  discovered  the  sovereign  panacea,  the  fountain 
of  eternal  youth  and  freshness.  It  is,  to  use  the  United 
States  Digests  to  find  the  cases  upon  a  given  point,  and  then 
read  nothing  but  the  reports.  But,  for  the  reasons  already 
assigned,  the  remedy  will  soon  be  worse  than  the  disease, 
even  for  him ;  and  others  who  lack  his  marvellous  gifts  can 
never  hope  to  pattern  his  lightning  pace. 

In  the  meantime,  it  may  be  useful  to  look  at  the  origin  of 
reports,  their  growth,  utility,  and  value,  and  the  way  in 
which  they  have  been  made  up,  with  reference  to  an  answer 
to  the  question  suggested. 

The  King's  Bench  existed  for  a  thousand  years,  and  per- 
ished, as  it  were,  but  yester-night.  For  the  early  decisions 
in  the  fatherland,  we  must  reach  back  into  the  dim  haze  of 
legendary  history.  They  were  arbitrary  decrees,  of  which 
there  could  be  no  judicial  report;  but,  in  some  form,  reports 
have  existed  there  from  an  early  period.  In  primitive  days, 
as  the  old  books  tell  us,  the  reasons  for  the  judgment  were 
set  forth  in  the  records,  the  judgment-roll.  This  practice 
long  ago  fell  into  disuse.  Yet,  in  this  country,  as  late  as  1789, 
the  statute  manufactory  of  one  of  the  "  old  thirteen,"  with 
the  prefatory  accompaniment  of  whereases,  and  kindred 
phrases  common  in  preambles,  enacted  that  the  highest  court 
of  the  State,  in  an  important  class  of  cases,  must  "  briefly  re- 
cite them[**the  reasons  deemed  sufficient"]  in  the  judgment 
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rendered."  This  was  a  substantial  reenactment  of  the  an- 
cient practice  in  Great  Britain,  and  was  thirteen  years  before 
the  practice  of  reserving  cases  and  questions  of  law  for  the 
consideration  of  the  full  bench,  and  of  writing  opinions,  was 
introduced,  and  thirty  years  before  the  publication  of  a  vol- 
ume of  reports  in  that  State.  A  few  years  later,  the  scope 
of  this  enactment  was  enlarged,  and  to-day  the  marrow  of 
these  provisions  is  embedded  in  statutes  still  nominally  in 
force. 

The  office  of  reporter  is  an  ancient  one.  No  one  knows 
precisely  when,  how,  or  by  whom  it  was  created,  the  scope 
of  the  powers  with  which  it  was  invested,  or  the  compensa- 
tion attached  to  it.  The  most  that  we  can  say  is,  that  the 
Year-Books  began  a  little  less  than  six  hundred  years  ago, 
and  were  continued  about  two  hundred  years.  They  were 
models  of  brevity,  and  were  apparently  the  work  of  persons 
who  were  appointed  and  paid  by  the  crown,  at  whose  ex- 
pense they  were  published.  The  office  was  discontinued 
about  three  hundred  and  seventy  years  ago,  was  revived  by 
Bacon  under  James  I.,  soon  fell  into  disuse,  and,  after  the 
Restoration,  the  publication  of  reports  was  prohibited  by  an 
act  of  Parliament,  unless  permission  was  first  granted  there- 
for by  the  four  chiefs  of  the  king's  courts. 

The  Year-Books  were  followed  by  the  commentaries  of 
Plowden,  and  the  reports  of  Dyer  and  Keilway.  Coke  drew 
largely  from  them  and  Fitzherbert.  He  assumed  that  he 
had  examined  the  cases  cited  from  the  Year-Books  himself; 
but  we  have  been  suspicious  that,  like  modern  text-writers, 
he  had  naughty  students,  who  sometimes  copied  literally  the 
blunders  of  the  authors  to  which  wc  have  referred. 

Coke  and  Cervantes  were  contemporaries.  Both  set  up  as 
reporters, — one  of  law,  the  other  of  the  wise  opinions  of 
one  Sancho  Panza.  As  a  reporter.  Coke  was  sui  generis. 
He  commenced  two  hundred  and  eighteen  years  ago.  No 
one  since  his  time  has  been  able  to  wear  his  sandals.  He 
was  a  profound  jurist  and  a  wise  legislator.  In  reporting,  he 
exercised  both  functions  ad  libitum^  and  wrote  down  "  as  re- 
solved "  what,  upon  reflection,  upon  such  points  and  topics 
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as  occurred  to  him,  he  thought  the  court  ought  to   have 
decided. 

After  Coke,  Hobart,  and  Saunders  came  a  whislwind. 
Wise  men  and  fools,  those  who  could  comprehend  the  facts 
and  principles  involved,  and  those  who  could  not,  were  ap- 
parently seized  with  a  mania  for  taking  notes. 

The  judgments  in  those  days  were  all  ore  tenus,  as  they 
have  largely  been  until  a  recent  period.  Some  of  these 
note- takers  wrote  down  what  they  heard,  as  best  they  could ; 
others  added  what  they  heard  others  say  they  heard  ;  and 
others  still,  what  they  guessed  had  been  decided  a  century 
before  they  were  born.  The  wonder  is,  not  that  these  re- 
ports were  sometimes  inaccurate,  but  that  they  were  so  often 
substantially  correct.  Until  the  advent  of  the  Council  of 
Law  Reporting,  there  was  little  uniformity  in  the  reports  of 
the  United  Kingdom  in  any  respect.  Some  of  the  reports 
described  the  humors  of  the  court,  and  others  set  out  an 
infinity  of  pleadings.  Some  were  clear,  terse,  and  pointed  • 
others,  like  those  of  Burrow,  were  diffuse  diaries ;  and  others 
still,  like  the  Term  Reports,  were  models  in  brevity  and  finish. 
One  great  evil  was,  that  none  of  these  were  of  paramount 
authority. 

In  a  political  sense,  the  British  Empire  has  been  governed 
by  a  committee  of  the  House  of  Commons;  in  a  judicial 
sense,  by  a  committee  of  the  House  of  Lords,  a  permanent 
institution.  The  opinions  of  the  latter  only  are  of  control- 
ling authority. 

Our  reports  are  unlike  those  in  the  mother  country ;  and 
the  reportorial  systems  vary  as  much  in  the  different  States, 
and  oftentimes  as  widely ,-at  different  times,  in  the  same  State. 
A  glance  at  the  workings  of  the  reportorial  machinery  in 
some  of  the  States  for  the  past  ten  years  may  be  useful. 

I.  In  this  State,  the  reporter  is  an  excellent  lawyer.  He 
prepares  a  volume  annually.  In  any  given  case,  the  judge 
who  delivers  the  opinion  puts  together  the  statement  of 
facts  sent  up  from  the  court  below,  the  arguments  of  coun- 
sel, and  his  opinion,  and  forwards  them  to  the  reporter's 
oflice.     He  skims  out  of  the  statement   such  facts  as  he 
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deems  necessary  for  a  correct  understanding  of  the  case, 
with  such  statement  of  the  points,  or  summary  of  the  argu- 
ments of  counsel,  as  seems  to  him  pertinent,  appends  the 
opinion,  prefixes  his  head-notes,  and  passes  it  over  to  the 
publisher.  The  first  and  second  proofs  are  read  in  the  office, 
but  the  reporter  goes  over  the  revise,  and  prepares  the  index 
of  matter  and  cases.  For  all  this  the  State  pays  him  about 
five  hundred  dollars  yearly,  and  gives  him  the  copyright, 
which  he  sells  for  from  six  to  seven  hundred. 

2.  The  reporter  is  not  a  lawyer.  Sometimes  two  volumes 
are  published  in  one  year,  and  sometimes  only  one  volume 
in  two  years.  The  judge  prepares  for  the  press  each  case  in 
which  he  has  announced  the  judgment;  that  is,  he  prepares 
the  head-notes,  appends  the  printed  case  sent  up,  or  recasts 
and  condenses  it,  and  his  opinion,  and  hands  the  whole  over 
to  the  reporter,  who  is  expected  to  suggest  all  supposed 
errors  and  imperfections.  The  first  proof  is  read  in  the 
office,  the  second  by  the  reporter,  —  unless,  as  is  frequently 
the  case,  the  judge  prefers  to  read  it  himself,  and  perhaps 
remould  it.  The  professional  proof-reader  makes  the  revise, 
and  sees  that  the  corrections  are  worked  into  the  form.  The 
copyright  belongs  to  the  State,  but  is  worthless.  The  State 
pays  the  reporter  a  nominal  compensation  per  annum. 

3.  The  judge  who  writes  the  opinion  furnishes  it,  with  the 
papers  in  the  cause,  to  the  reporter,  who  prepares  the  state- 
ment of  facts  and  the  head-notes.  When  he  accumulates 
sufficient  matter  for  a  volume,  he  arranges  the  cases  in  their 
order,  verifies  the  citations,  passes  the  manuscript  over  to  the 
publisher,  and  from  the  outset  keeps  it  from  the  sight  of 
profane  eyes.  He  publishes  from  one  to  two  volumes  an- 
nually. The  State  pays  him  from  three  to  four  hundred 
dollars  yearly,  gives  him  the  copyright,  and,  as  it  is  under- 
stood, furnishes  the  clerical  work.  The  reporter  is  a  lawyer, 
and  his  office  is  supposed  to  net  him  from  thirty-three  hun- 
dred to  four  thousand  dollars  annually. 

4.  The  reporter  is  a  lawyer.  The  judges  file  their  opinions 
within  a  time  prescribed  by  law.  He  publishes  from  two  to 
six  volumes  annually.     This  can  only  be  done  by  a  division 
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of  labor,  and  hence  there  are,  in  fact,  two  or  more  reporters. 
Until  recently,  the  State  gave  him  the  copyright,  taking  a 
large  number  of  volumes  at  a  stipulated  price.  His  com- 
pensation varies  with  the  times,  but  the  office  is  understood 
to  net  him  from  five  to  ten  thousand  dollars  annually. 

5.  The  judges  furnish  the  opinions  and  necessary  papers 
to  an  eminent  publishing  house,  whose  employees  prepare 
the  statements  of  facts  and  head-notes,  and  attend  to  the 
proof-reading.  There  is,  in  fact,  no  official  reporter,  but 
the  publishers  pay  a  politician  of  note  a  stipulated  sum  for 
the  use  of  his  name  as  such. 

6.  The  reporter  is  a  sound,  painstaking  lawyer,  and  an  ex- 
cellent proof-reader.  The  judges  file  their  opinions,  and  the 
reporter,  with  the  record  before  him,  prepares  every  case  for 
the  press  with  his  own  hands,  verifies  the  authorities,  and 
publishes  two  volumes  annually.  The  State  pays  him  a 
salary  and  gives  him  the  copyright.  From  both,  it  is  under- 
stood that  he  nets  about  ten  thousand  dollars  annually. 

7.  For  our  purpose,  it  is  only  necessary  to  state  that  the 
statute  provides  that  the  head-notes  must  be  prepared  by 
one  of  the  judges,  and  indorsed  by  the  court. 

In  some  jurisdictions,  at  an  early  period,  the  judges  took 
upon  themselves  the  risk  and  burden  of  publishing  their 
own  reports.  As  time  wore  qn,  the  demand  for  them  in- 
creased, and  proved  the  venture  fortunate.  The  associate 
judges  assumed  the  larger  share  of  the  labor  of  the  trials, 
and  the  chief  justice  became  the  contractor  for  the  publica- 
tion of  the  reports,  assumed  all  the  risks,  and  attended  to 
all  the  details.  He. took  the  cases  which  his  associates  had 
prepared  for  the  press,  paid  them  therefor  from  iSi.SO  to 
$2  per  printed  page,  as  circumstances  warranted,  cast  his 
opinions  with  the  lot,  edited  the  volume,  made  all  the  con- 
tracts for  paper,  press-work,  composition,  and  the  like,  and 
familiarized  himself  with  every  detail  of  the  business,  from 
the  cost  of  binding  to  the  weight  and  quality  of  the  paper. 
Under  this  system,  some  of  the  most  valuable  of  our  reports, 
among  which  are  twenty  volumes  in  a  single  State,  were 
given  to  the  public.     In  other  instances,  to  eke  out  scanty 
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salaries,  the  State  paid  each  judge  the  sum  first  mentioned 
per  printed  page,  for  his  opinions,  and  handed  the  matter 
over  to  the  reporter;  but  the  final  result  was,  that  the  opin- 
ions were  unnecessarily  labored,  and  sometimes  elaborated 
to  the  esctent  of  mere  book-padding.  A  case  decided  in 
1848  is  an  extreme,  but  marked,  illustration.  It  involved 
but  two  principles,  one  of  which  had  been  settled  for  more 
than  a  hundred  years,  and  the  other  for  more  than  two  hun- 
dred. The  statement  of  facts,  for  which  twenty  lines  would 
have  been  ample,  occupies  two  pages.  The  opinion,  for  which 
half  a  page  would  have  been  more  than  sufficient,  covers 
eight.  The  arguments  of  counsel  are  printed  at  length,  and 
occupy  seventy  pages.  Under  no  circumstances  should  the 
entire  report  have  covered  more  than  three  pages,  at  a  cost 
of  ^6,  yet  it  covers  eighty-four,  and  cost  ;|Si68.  This  might 
well  be  termed  judicial  '*  fat.'* 

As  respects  scores  of  volumes  of  our  most  important 
State  and  Federal  reports,  no  statute  had  ever  created  the 
office  of  reporter  when  they  were  published,  or  provided 
any  compensation  for  the  discharge  of  its  duties.  The  pro- 
fession wished,  as  Jeremiah  Mason  used  to  say,  to  know 
what  "the  last  guess  at  the  law"  was.  The  judges  were 
ambitious.  They  desired  that  their  labors  should  be  given 
to  the  public ;  so  they  gave  their  opinions  to  some  factotum, 
or  personal  friend,  with  free  access  to  their  papers,  and  ad- 
mitted him  to  their  intimacy.  They  assisted  him  personally, 
by  notes  and  otherwise ;  they  heralded  and  advertised  his 
wares;  they  took  the  volumes  themselves  and  paid  liberally 
therefor,  and  urged  their  friends  to  do  likewise ;  and  in  some 
instances,  either  wholly  or  in  part,  guaranteed  him  against 
loss;  and,  "to  crown  the  edifice,"  dubbed  him  Reporter, 

In  theory,  each  judge  prepares  the  opinion  to  which  his 
name  is  prefixed  or  appended,  and  the  fact  accords  with  it 
oftener  than  otherwise;  but  it  is  not  universally  true.  In 
some  instances,  where  the  same  question  has  arisen  in  two  or 
more  jurisdictions,  a  judge  sometimes  takes  a  published 
opinion,  changes  the  names,  dates,  and  localities,  reads  it  to 
his  associates,  gets  their  assent,  and  lets  it  go  down  in  the 
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books  as  his  own.  Much  oftener,  he  takes  the  reasoning  of 
one  or  several  opinions,  or  that  of  some  friend  in  whom  he 
has  confidence,  tinkers  the  phrases,  interlards  here  a  bit  and 
there  a  little  with  his  own  language  or  illustrations,  and  gives 
it  to  the  world  in  this  new  dress.  But  this  frequently  hap- 
pens in  another  way.  An  important  case  is  assigned ;  the 
judge  sits  down  alone  with  his  books,  and  works  upon  it  for 
days ;  and  then,  to  use  the  expressive  language  of  an  emi- 
nent jurist  of  fifteen  years'  experience  upon  the  Supreme 
Bench,  finds  himself  "unable  to  pick  his  way  out  of  the 
woods.*'  He  calls  in  aid  some  more  gifted  associate,  quick 
to  see,  full  of  resources,  fertile  in  expedients,  and  ready  with 
the  pen.  The  result  is,  that  the  opinion  which  goes  into  the 
report,  —  except,  perhaps,  a  few  prefatory  lines,  a  change 
here  and  there  in  the  form  of  expression,  and  a  few  of  the 
concluding  sentences,  —  or  at  least  the  spinal  marrow  of 
the  whole,  is  the  offspring  of  another's  brain.  Such  opinions 
are  sometimes  written  to  establish  a  principle,  and  others  to 
avoid  it. 

One  judge  has  been  accustomed  to  congratulate  himself, 
in  narrow  circles,  because,  during  the  ten  or  more  years  of  his 
judicial  life,  he  had  never  received  any  assistance  about  his 
opinions,  with  a  single  exception.  He  did  not  mean  by  this 
that  he  had  not  drank  freely  at  the  common  pump  of  the 
consultation-room;  or  that  the  brethren  in  conference  had 
not  frequently  discarded  his  carefully-prepared  opinions ;  or 
that  he  had  not  as  frequently,  under  their  direction,  written 
out  In  their  place  others,  which  were  in  the  teeth  of  his  life- 
long convictions.  He  meant  that  his  reported  opinion  was 
written  for  him  by  the  chief  justice.  He  might  have  added, 
that  the  author  of  the  opinion  was  one  of  the  purest  of  men 
and  most  learned  of  judges,  but  he  was  a  man  of  intense 
prejudices;  had  long  been  the  counsel  for  the  defendant,  and 
similar  corporations ;  had  imbibed  the  feelings  of  their  man- 
agers, not  only  against  the  plaintiff,  who  was  a  determined 
litigious  man,  but  against  the  class  of  which  he  was  a  repre- 
sentative ;  and  it  was  simply  impossible  for  him  to  hold  the 
scales  of  justice  even  between  the  parties  in  such  a  cause. 
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The  probabilities  are  ten  to  one  that  the  result  was  a  per- 
version of  the  law  and  a  miscarriage  of  justice,  neither  of 
which  would  have  happened  had  he  relied  upon  his  own 
good  sense  and  adhered  to  his  own  opinion. 

The  theory  also  is,  that  before  the  judgment  is  announced, 
the  reasons  for  it  are  not  only  carefully  considered  by  the 
full  court,  but  are  set  forth  in  the  written  opinions  delivered 
from  the  bench  as  they  are  afterwards  published.  But  the 
fact  does  not  always  follow  the  theory. 

In  the  Supreme  Court  of  the  United  States,  with  some 
notable  exceptions,  the  reading  of  the  opinions  precedes  the 
announcement  of  the  judgment ;  but  sometimes,  as  in  a  re- 
cent important  case,  the  opinions  are  retained  for  revision. 
There,  as  in  several  of  the  State  courts,  when  found  neces- 
sary, the  announcement  is  postponed  until  the  opinions  can 
be  written  up;  but  even  in  these  courts  the  judges  sometimes 
indulge  in  rejoinders  and  surrejoinders  prepared  after  judg- 
ment, though  in  form  published  as  a  single  opinion. 

But  in  many  jurisdictions  the  fact  is,  and  long  has  been, 
farther  from  the  theory.  The  court  meets.  From  twenty- 
five  to  a  hundred  and  fifty,  and  perhaps  more,  causes,  some 
of  which  are  exceedingly  complicated,  are  before  the  judges 
for  decision.  No  brief  or  paper  connected  with  the  cause 
comes  to  the  knowledge  of  any  judge  until  it  is  called  in  its 
order.  The  court  hear  the  cases  one  after  another,  sitting 
from  six  to  ten  hours  a  day.  The  counsel  read  a  mass  of 
papers  and  authorities.  There  is  not  time  to  prepare 
written  opinions.  In  a  week,  sometimes  more  and  some- 
times less,  the  judges  come  in  for  an  hour  or  two,  perhaps 
with  a  few  notes  in  ink,  or  a  segment  of  an  opinion  in  pen- 
cil, but  often  without  either,  announce  the  judgments,  sweep 
the  docket,  and  hasten  away  to  another  circuit.  Weeks 
pass,  months  may,  and  sometimes  years  have.  A  lull  comes, 
and  each  judge  sits  down  to  write  his  opinions  in  the  cases 
assigned  to  him.  Upon  examination,  he  finds  that  an  erro- 
neous decision  has  been  made.  Judges  are  human  beings, 
no  better  and  no  worse  than  the  class  from  which  they  spring. 
The  tendency  with  some  minds  is  almost  irresistible  to  so 
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color  the  facts  as  to  adapt  them  to  the  judgment,  or  to  pre- 
pare a  "  squirrel "  opinion,  putting  the  decision  upon  grounds 
never  taken  by  counsel  or  considered  by  the  court. 

Sometimes  a  judge  dies  leaving  his  work  unfinished.  The 
opinions  partially  completed,  rough  drafts  and  first  notes  of 
others,  loose  memoranda^  and  in  some  instances  nothing  but 
the  case  sent  up  with  an  almost  indecipherable  note  of  *'jud. 
for  plf."  or  "jud.  for  dft.,"  go  into  the  hands  of  some  associ- 
ate, or  those  of  his  personal  representatives,  or  the  reporter, 
or  some  employee  of  parties  who  hold  the  copyright  or  a 
contract  for  it.  The  incomplete  opinions  are  perfected,  and 
some  drawn  up  in  form  in  the  other  cases.'  In  some  instances, 
the  opinions  are  not  prepared  for  three,  five,  ten,  and,  in  ex- 
ceptional cases,  for  fifteen  years  after  the  judgment.  Some- 
times facts  and  considerations  gathered  from  the  discussion 
of  counsel,  and  material  to  a  correct  conclusion,  have  faded 
from. the  recollection,  and  in  the  reported  case  the  decision 
is  put  upon  the  wrong  ground.  Sometimes  opinions  pre- 
pared in  this  way  are  said,  upon  good  authority,  to  have  been 
in  the  teeth  of  the  judgment  actually  rendered ;  and,  in  a 
certain  instance,  the  law  of  one  of  the  States,  in  a  most  im- 
portant respect,  was  overthrown  by  one  of  these  same  post- 
humous opinions,  for,  aside  from  its  author,  who  was  among 
the  foremost  of  the  great  chief  justices  in  this  country,  no 
member  of  the  court  which  decided  the  cause  was  alive  when 
the  opinion  was  written. 

Another  class  of  painstaking  judges  are  seldom  satisfied 
with  any  thing  they  do.  They  draw  up  from  two  to  half  a 
dozen  opinions  in  a  single  case,  differing  in  form,  and  often 
in  reasoning,  substance,  and  conclusions.  Labored  opinions 
prepared  in  this  way  for  the  consultation-room,  the  reading 
of  which  would  occupy  from  one  to  four  hours,  are,  after 
they  are  adopted  by  the  court,  cut  down  from  one-half  to 
nine-tenths  for  the  press.  It  is  far  easier  for  an  industrious 
drudge  to  string  together  a  hundred  pages  of  matter  in  the 
shape  of  citations,  quotations,  and  comments,  than  it  is  to 
put  on  half  a  page  a  clear  summary  of  the  principles  which 
underlie  the  case. 
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Great  mischiefs  flow  from  the  assignment  of  cases  to  a 
particular  judge,  as  we  shall  hereafter  see.  It  is  said  of 
the  late  William  L.  Marcy,  that,  when  he  was  one  of  the 
judges  of  the  Supreme  Court  of  New  York,  he  prepared 
two  opinions  in  a  cause  which  had  been  assigned  to  him. 
He  read  the  first  in  the  consultation-room,  and  invited 
the  consideration  of  the  brethren.  They  discussed  it,  pro- 
nounced it  decisive,  and  voted  unanimously  that  it  should 
be  reported  as  the  decision  of  the  court.  He  then  told 
them  he  had  prepared  another,  and  asked  them  to  suspend 
judgment  till  he  had  read  that.  After  he  had  read  it, 
they  rescinded  their  action,  declared  the  second  opinion  un- 
answerable, and  voted  that  it  should  be  promulgated  as  their 
opinion.  When  cases  are  assigned,  or  "subbed  out,"  as  in 
legislative  committees,  to  two  or  three  members,  the  opinion 
is  sometimes  prepared  in  vacation,  and  indorsed  by  the  sub- 
committee or  a  majority  of  the  court,  but  is  afterwards 
overturned  upon  oral  argument. 

One  of  the  most  eminent  judges  in  this  country  had  a  pas- 
sion for  writing  opinions.  As  one  of  his  associates  has  often 
said  to  the  writer,  he  "  reasoned  with  his  pen."  When  an 
important  case  was  assigned  to  him,  it  was  rare  that  he  did 
not  come  into  the  consultation-room  with  two  or  three  opin- 
ions, differing  in  the  train  of  reasoning,  and  oftentimes  as 
widely  in  their  conclusions.  Reasoning  in  this  way,  in  a  few 
instances  he  held  the  law  both  ways  in  the  same  opinion, 
upon  the  same  identical  point. 

It  sometimes  happens,  from  oversight  or  in  the  rush  of 
business,  where  more  than  one  opinion  is  prepared  by  the 
same  judge,  that  the  wrong  one  is  published ;  and  this  is 
oftener  the  case  than  is  commonly  supposed. 

Another  vicious  and  pernicious  practice  which  has  pre- 
vailed in  many  jurisdictions,  imposing  great  labor  upon 
judges  and  reporters,  and  contributing  largely  to  faulty  and 
defective  reporting,  is  the  mode  in  which  cases  are  sent  up 
to  the  appellate  courts.  They  are  made  a  dump-pit  for 
endless  writs  of  error,  bills  in  chancery,  special  verdicts,  and 
the  like ;  loaded  down  with  a  caravan  of  transcripts  of  legis- 
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lative  and  congressional  enactments  and  grants,  conveyances, 
covenants,  contracts;  with  masses  of  testimony,  arguments 
of  counsel,  charges  to  the  jury,  and  opinions  of  the  court 
below.  The  Supreme  Court  of  the  United  States,  under 
Marshall,  was  in  these  respects  a  veritable  "slough  of 
despond.'*  Story,  before  he  came  to  that  bench,  reprobated 
its  practice  in  the  most  severe  and  pointed  terms,  because  it 
took  days  to  get  through  where  a  few  hours  was  sufficient 
elsewhere. 

The  first  step  to  a  correct  decision  and  report  is,  to  sift  the 
few  grains  of  wheat  from  this  cloud  of  refuse  and  imma- 
terial matter.  A  single  case  will  illustrate  this  practice.  A 
respondent  had  been  convicted  of  a  capital  offence.  The 
writer  attended  the  hearing  on  a  motion  for  a  new  trial, 
which  was  denied,  and  the  cause  sent  to  the  Supreme  Court 
of  the  State.  The  record  sent  up,  we  were  told,  embraced 
six  thousand  pages.  The  case  raised,  in  fact,  but  three  ques- 
tions, though  in  form  more.  Had  the  same  case  arisen  in 
another  jurisdiction,  the  entire  report  sent  to  the  appellate 
court  would  not  have  covered  more  than  four  full  printed 
pages,  and  the  controlling  question  would  have  been  stated 
in  five  lines,  and  the  counsel  and  court  still  had  every  thing 
before  them  that  was  necessary. 

There  is  no  single  crucial  test  of  the  value  of  reports. 
The  first  prerequisite  is,  that  the  court,  as  a  whole,  must  be 
able,  industrious,  and  honest.  To  secure  this,  we  must  de- 
pend upon  human  machinery,  which  is  at  best  imperfect. 

Whether  the  appointive  or  elective  system  is  the  best,  is 
an  open  question.  We  must  judge  in  this,  as  in  other  mat- 
ters, not  by  isolated  examples,  but  by  the  fruits  in  general ; 
for  each  system  has  its  merits,  and  each,  in  turn,  has  given  us 
some  of  the  best  and  some  of  the  worst  judges.  .Having 
always  lived  under  the  appointive  system,  we  naturally  share 
the  prejudices  in  its  favor,  but  realize  that,  like  many  others, 
the  question  has  two  sides. 

The  pothouse  politicians,  from  whom  little  that  is  good 
can  be  expected,  too  often  control  the  conventions  under 
the  elective  system,  and  nominate    flammatory  wind-bags 
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and  political  tricksters  like  themselves  for  the  bench.  But 
the  same  cabal  pack  the  conventions,  and  nominate,  as  a 
whole,  weaker  and  more  corrupt  men  for  the  executive  de- 
partment, and  control  what  they  have  created.  Why  is  the 
nominee  of  the  pothouse  likely  to  make  a  worse  judge  than 
the  nominee  of  the  creature  of  the  pothouse  ?  In  name,  we 
have  many  governors  and  presidents;  but  in  fact,  few. 
They  are  controlled  by  their  creators.  There  is  no  royal 
road.  Unfit  men  are  elected  judges,  and  incompetent  ones 
appointed.  What  State  court  deservedly  stands  higher  than 
the  Supreme  Court  of  Michigan  ?    And  what  court  stands 

lower  than  the  Supreme  Court  of ?    Yet  one  is  elected 

and  the  other  appoint^ed.  What  did  the  governor  who  made 
Walworth  chancellor,  when  he  was  a  mere  boy,  know  of  his 
qualifications?  What  did  the  president  who  nominated 
Williams  and  Cushing  for  chief  justices  of  the  Federal  Su- 
preme Court  know  or  care  for  the  qualifications  of  either  ? 
It  is  notorious  that  the  rejection  of  the  nomination  of 
Marcy's  ex-chief  justice  of  the  quondam  territory  of  the 
Chinooks  was  due  far  less  to  his  unfitness,  or  because  he 
was  the  creature  of  the  "  Pacific  Coast  ring,"  than  to  the 
fear  of  the  feminine  snobs  who  rule  Washington  society 
that  Mrs.  Williams  would  thereby  be  lifted  over  their  heads ; 
and  it  is  quite  as  notorious  that  the  nomination  of  the  man 
of  "  continental  mind,"  who  was  as  familiar  with  the  work- 
ings of  every  civilized  government  as  he  was  with  the  ar- 
rangement of  his  own  library,  was  defeated  partially  by  the 
petty  wire-pulling  and  puerile  jealousy  of  certain  members 
of  the  court,  who  feared  the  contrast  if  he  was  made  the 
judicial  head  of  the  Union,  but  mainly  because  a  majority  of 
the  Senate  feared  he  would  not  construe  certain  constitu- 
tional amendments  in  the  interests  of  the  political  party  of 
which  they  were  members.  The  fear  was  groundless.  He 
was  a  jurist  of  the  stare  decisis  school.  The  make-up  of  his 
mind  compelled  him  to  adhere  to  whatever  had  been  estab- 
lished. 
If  the  next  century  does  not  find  a  Bacon,  a  Scroggs,  or 

a  Jeffreys  at  the  head  of  that  court,  it  will  be  due  to  some- 
vou  V.  NO.  I.  5 
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thing  besides  the  virtues  and   wisdom   of   the  appointing 
power,  if  we  are  to  judge  the  future  by  the  past. 

An  appointment  in  one  of  the  "  old  thirteen  "  was  once 
urged  upon  the  ground  that  the  applicant  had  been  an  ex* 
cellent  party  hack,  and  ought  to  have  something  as  a  reward 
for  his  long  services.  He  was  appointed.  The  governor 
who  appointed  him  was  an  excellent  man,  and  a  good 
judge  —  of  scantlings,  fish,  and  calico.  When  asked  if  the 
appointee  was  a  learned  and  able  lawyer,  the  tradition  is 
that  he  answered  in  the  negative,  but  added,  "  I  think  he'll 
be  good  on  ek-erty." 

Men  have  rolled  in  the  mire  of  conventions  for  judicial 
preferment,  and,  when  appointed,  their  path,  in  some  in- 
stances, can  be  followed,  like  that  of  a  serpent,  by  the  slime 
they  have  left  behind.  But,  whether  appointed  or  elected, 
none  but  the  ablest  men  should  be  put  upon  the  bench. 
Under  no  other  circumstances  can  we  hope  for  good  reports. 
They  should  be  able  physically  as  well  as  mentally.  Good 
digestive  powers  are  prime  judicial  qualifications.  The 
practice  of  putting  upon  the  bench  old  lawyers,  dead  at  the 
top  and  dying  half-way  down,  is  a  crying  evil.  As  a  rule, 
when  they  decide  cases  they  fight  over  again  their  old  bat- 
tles at  the  bar.  The  bench  is  no  place  for  drones,  or  for 
those  who  cannot  endure  the  strain  of  its  labors.  The  place 
should  be  given  to  good  lawyers,  but,  as  a  rule,  to  younger 
men,  who  have  not  been  cast  in  a  mould  by  their  prejudices 
and  associations,  and  who  have  the  physical  and  mental 
power  to  take  up  their  "  burden  "  and  walk. 

There  is  no  place  to  learn  law  like  the  bench.  Without 
industry,  no  judge  can  succeed.  If  he  has  genius,  and  the 
instincts  of  a  Mississippi  pilot,  he  may  despatch  business 
promptly  at  a  trial  term,  but  he  is  sure  to  prove  a  failure 
when  sitting  in  banc. 

Judges,  as  a  rule,  will  be  as  honest  as  the  class  which  they 
represent,  but  no  more  so.  A  judge  needs  not  only  the 
honesty  which  was  once  so  common,  and  which  we  meet 
even  in  these  days  of  money-worship,  but  he  must  be  men- 
tally honest —  be  honest  with  himself.     If  he  lacks  this,  the 
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worldly  wisdom  which  in  so  many  men  almost  supplies  the 
place  of  moral  sense  will  not  save  him  in  the  end,  for  a  judge 
must  have  some  polestar  for  his  guide.  Without  it,  he  has 
no  standard,  and  his  judgments  and  opinions  are  but  judicial 
drift  and  flotsam.  The  course  of  such  reminds  one  forcibly 
of  the  sarcastic  definition  of  an  eminent  jurist,  that  courts  of 
justice  were  places  "  where  injustice  is  judicially  adminis- 
tered." 

It  is  to  the  credit  of  American  courts  that  so  few  of  them 
are  venal,  notwithstanding  the  thirst  of  the  age  for  pomp  and 
show,  and  the  fact  that,  as  a  people,  we  have  substituted 
wealth  for  all  other  forms  of  aristocracy.  In  rare  instances, 
some  judge  takes  fourteen  or  fifteen  thousand  dollars  in 
stocks  and  the  like,  not  as  a  bribe,  but "  to  propitiate  his 
feelings."  Once  in  a  great  while,  in  some  mining  hamlet,  he 
takes  a  few  thousands,  more  or  less,  for  the  purpose  of  en- 
abling him  to  see  clearly  the  errors  in  an  opinion  already 
drawn  up  by  him,  and  recants  in  the  court-room  because  he 
can  see  **  shoot "  in  the  eyes  of  some  mild-mannered  gentle- 
man in  the  audience. 

Once  in  a  quarter  of  a  century  the  people  rise  and  de- 
mand that  a  group  of  judges  who  have  made  merchandise 
of  their  judgments  shall  forthwith  resign,  and  leave  the  com- 
munity with  their  ill-gotten  wealth,  and  are  obeyed.  Occa- 
sionally some  minor  judges  of  the  Tweed  stripe  are  driven 
out  by  impeachment  for  their  venality.  But  these  excep- 
tions are  rare,  and  prove  the  rule. 

Once  in  a  century  some  Judge  McDuda,  ignoring  the  "old 
family  name,"  as  is  stated  by  Daniel  Webster  in  his  letter  of 
May  II,  1809,  with  reference  to  one  of  the  race,  *'  by  which 
his  ancestors  have  been  indicted  for  a  century,"  abolishes 
the  political  existence  of  a  State,  and  overturns  its  govern- 
ment by  injunction,  and  then  "  retires,  under  the  ominous 
shadow  of  impeachment,  to  the  shade  and  obscurity  of  private 
life."  But  even  such  a  crime  as  this  was  begotten  of  a  civil 
war  which  had  broken  up  the  foundations  of  the  great  deep. 

The  second  prerequisite  for  valuable  reports  is,  that  the 
causes  be  clearly  presented  to  and  deliberately  considered 
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by  the  court  as  such,  and  not  by  a  section  of  it,  or  by  a 
single  judge. 

The  rule  in  the  Supreme  Court  of  the  United  States  is, 
that  there  shall  be  neither  actual  nor  virtual  assignments ; 
that  every  cause  shall  be  heard  and  decided  by  the  court; 
and  that,  after  the  decision,  a  majority  may  designate  one  of 
their  number  to  prepare  an  opinion  embodying  their  views. 
This  must  be  submitted  to  them  for  their  approval;  and,  if 
unsatisfactory,  the  task  may  be  committed  to  another,  until 
they  agree  upon  an  opinion,  which  is  reported  as  the  founda- 
tion of  their  judgment.  But  even  this  guarded  practice  has 
not  saved  us  from  decisions  and  opinions  which  no  one  can 
reconcile,  nor  from  controversies  between  the  judges,  long 
after  their  publication,  in  relation  to  the  truthfulness  and  ac- 
curacy of  them  as  reported ;  and  this,  too,  where  some  of 
the  opinions  are  upon  the  most  important  constitutional 
questions  ever  raised. 

New  York  v.  Miln,  1 1  Pet.  102,  was  decided  in  January, 
1837.  The  court  consisted  at  that  time  of  seven  judges. 
The  opinion  of  the  court  was  given  by  Mr.  Justice  Barbour; 
Story,  J.,  speaking  for  himself  and  the  dead  chief  justice 
who  had  heard  the  cause,  dissenting.  In  the  Passenger 
Cases,  7  How.  487,  488,  Chief  Justice  Taney  said:  "In- 
deed, the  case  of  the  City  of  New  York  v.  Miln,  11  Pet. 
102,  so  often  referred  to  in  the  argument,  ought,  in  my  judg- 
ment, to  decide  this.  It  seems  to  me  that  the  present  case 
is  entirely  within  the  principles  ruled  in  that  case.  *  *  * 
The  court  at  that  time  consisted  of  seven  members;  four 
of  them  are  dead,  and  among  them  the  eminent  jurist  who 
delivered  the  opinion  of  the  court.  All  of  the  seven  judges 
were  present,  and  partook  in  the  deliberations  which  pre- 
ceded the  decision.  The  opinion  must  have  been  read  in 
conference,  and  assented  to  or  acquiesced  in  by  a  majority  of 
the  court,  precisely  as  it  stood.  Otherwise  it  could  not  have 
been  delivered  as  the  court's  opinion.  It  was  delivered  from 
the  bench  in  open  court,  as  usual,  and  only  one  of  the  seven 
judges,  Mr.  Justice  Story,  dissented.  Mr.  Justice  Thomp- 
son  delivered   his   own   opinion,   which   concurred   in   the 
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opinion  of  the  court,  but  which  at  the  same  time  added  an* 
other  ground,  which  the  court  declined  taking  and  deter- 
mined to  leave  open.  This  will  be  seen  by  referring  to  the 
opinions.  And  if  an  opinion  thus  prepared  and  delivered, 
and  promulgated  in  the  official  report,  may  now  be  put  aside 
upon  the  ground  that  it  did  not  express  what  at  that  time 
was  the  opinion  of  a  majority  of  the  court,  I  do  not  see  how 
the  decision  when  announced  by  a  single  judge  (as  is 
usual  when  the  majority  concur)  can  hereafter  command 
the  public  confidence.  What  is  said  to  have  happened  in 
this  case  may,  for  aught  we  know,  have  happened  in  others." 

The  chief  justice  was  right,  for  the  same  thing,  in  substance, 
has  happened  in  that  court  before  and  since  his  time. 

But  Mr.  Justice  Wayne,  in  the  same  case  (7  How.  432), 
sums  up  the  history  of  the  opinions  in  New  York  v.  Miln  in 
these  pointed  terms :  "  Thus  there  were  left  of  the  seven 
judges  but  two,  the  chief  justice  [Taney]  and  Mr.  Justice 
Barbour,  in  favor  of  the  opinion  as  a  whole.'' 

The  same  thing  has,  in  general,  been  true  in  the  State 
Supreme  Courts  where  the  same  practice  has  been  followed. 

The  peculiar  practice  in  the  Supreme  Court  of  Iowa  has 
been  set  forth  so  much  in  detail  by  one  of  its  members  that 
it  is  unnecessary  for  us  to  summarize  it  for  the  readers  of 
the  Review.  We  may,  however,  remark  that  the  practice 
of  that  court  in  preparing  dissenting  opinions  is,  so  far  as  we 
are  aware,  unknown  elsewhere. 

But  the  drift  in  professional  opinion  and  practice  for  the 
past  fifteen  or  twenty  years  has  been  strongly  against  assign- 
ments, and  in  favor  of  the  hearing  and  decision  of  all  causes 
by  the  court  as  such.  Up  to  that  time,  the  general  tendency 
was  very  marked  in  the  opposite  direction.  Formal  and 
virtual  assignments  were  the  rule,  and  not  the  exception. 
The  formal  assignments  to  a  single  judge  were  made  in  vari- 
ous modes.  Sometimes  it  was  done  arbitrarily  by  the  chief 
justice  or  by  some  particular  judge  designated  for  that  pur- 
pose, or  by  selection,  the  right  of  choice  commencing  with  the 
chief,  senior,  or  puisne  judge,  and  alternating;  sometimes  by 
casting  lots ;  and  in  others  by  figures ;  but  by  far  the  more 
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common  practice  was  to  assign  to  each  judge  the  cases  rang- 
ing under  certain  letters.  To  this  courtesy  added  another  un- 
written rule,  by  which,  if  a  case  was  assigned  to  a  judge  upon 
a  subject  distasteful  to  him,  he  was  at  liberty  to  exchange  it 
with  an  associate  for  another.  The  result  was,  that,  in  those 
States  where  the  papers  are  furnished  to  the  court  before  the 
tdrm,  each  judge  came  to  the  conference  at  the  term  with 
his  decisions  and  opinions  ready-made ;  except  in  extraor- 
dinary cases,  the  arguments  at  the  term  changed  nothing. 
It  was  impossible  for  the  other  judges,  in  the  bustle  and 
hurry-skurry  of  this  judicial  gallopade,  to  examine  each 
other's  cases  carefully,  or  even  to  hear  the  opinions  read  at 
length.  A  judge  read  a  brief  abstract,  or  made  a  brief  oral 
summary  of  his  opinion,  or  stated  his  reasons  for  the  con- 
clusion to  which  he  had  arrived  in  a  few  sentences,  and  the 
opinion  was  in  form  adopted,  when  oftentimes  no  one  really 
knew  any  thing  about  it  except  the  person  who  prepared  it. 
The  mischief  is,  that  when  the  question,  in  another  form, 
again  comes  before  the  same  tribunal,  viewing  it  from  the 
new  stand-point,  the  judges  who  formally  concurred  in  the 
first  decision  do  not  feel  bound  by  any  thing  but  the  conclu- 
sion, and  attach  little  weight  to  that.  Thus  the  former  case  is 
virtually  overruled  under  the  guise  of  some  specious  state- 
ment that  the  courts  are  not  disposed  to  "  extend  its  doc- 
trine," or  some  other  film-like  distinction,  which  soon  shares 
the  fate  of  its  predecessor.  The  same  result  naturally  fol- 
lows where  the  cases  are  assigned  at  the  term  and  the 
opinions  are  written  up  in  vacation. 

There  is  one  advantage  resulting  from  actual  assign- 
ments. As  a  rule,  if  the  judge  has  leisure,  and  only  the 
right  in  view,  he  gives  the  subject  more  careful  consideration 
than  it  could  otherwise  possibly  have  ;  and  the  profession 
thus  have  all  the  light  which  can  be  thrown  upon  it  by  him. 
The  disadvantage  is,  that  if  he  happens,  from  any  cause,  to 
fall  into  error,  it  is  perpetuated  in  the  books,  and,  as  is  some- 
times the  case,  the  same  question  is  decided  in  two  ways  at 
the  same  time. 

In  form,  under  this  system,  we  have  the  opinion  of  the 
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court ;  in  fact,  that  of  a  single  judge.  In  the  mother  country, 
the  rule  is  still  otherwise ;  and  the  reports  show,  by  the  collo- 
quies between  court  and  counsel,  by  the  separate  opinions 
^iven,  and  even  by  the  note  of  concurrence,  how  free  they 
are  from  the  evils  from  which  we  have  suffered  so  much. 
In  some  of  the  States,  the  legislature  has  been  compelled  to 
interfere,  and  provide  that  each  judge  shall  give  a  separate 
opinion,  or  in  some  way  distinctly  show  his  hand,  so  that 
some  opinions  beside  his  own  will  be  authority  with  him  in 
the  hereafter. 

In  Schriver  v,  Meyer,  decided  by  the  Supreme  Court  of 
Pennsylvania  in  May,  1852,  Judge  Gibson  said  of  a  reported 
opinion  :  "  I  agree  that,  if  it  be  law,  it  rules  the  present;  but  I 
have  never  known  a  more  bold  or  reckless  innovation.  Even 
the  rule  in  Shelley's  case  was  denied  in  it  to  be  the  rule  of 
property  in  Pennsylvania.  Why  a  dissent  was  not  marked 
in  the  report  I  know  not,  but  I  know  that  Mr.  Justice  Bell 
and  myself  did  not  concur.  The  pressure  of  business  left 
little  time  for  consideration,  and  we  were  compelled  to  go  at 
railroad  speed,  so  that  much  depended  on  the  judge  who 
prepared  the  opinion,  which,  unseen  by  the  rest  of  the  court 
before  it  was  delivered,  too  often  exhibited  his  peculiar 
notions." 

In  this  case,  Gibson  and  Chief  Justice  Black  dissented, 
and  relied  on  the  authority  of  Weidman  v,  Maish,  4  Har. 
504,  in  which  the  court  had  given  a  construction  to  the  same 
clause  of  the  will  before  it  in  Schriver  v.  Meyer.  The 
majority  of  the  court  say  of  the  decision  in  the  former  case : 
"  How  all  this  line  of  decisions  was  broken  through  in  the 
case  of  Weidman  v,  Maish  we  cannot  say,  but  must  pre- 
sume that  it  was  inadvertently  done  in  the  crowd  of  business 
which  presses  upon  this  court,  and  which  must  occasion  fre- 
quent mistakes." 

All  this  was  said  of  decisions  which  established  rules  of 
property  in  one  of  the  foremost  States  in  the  Union.  An  ex- 
amination of  the  opinions  shows  that  under  this  system  the 
court  had  been  blown  about  first  by  one  wind  of  doctrine  and 
then  by  another,  as  in  a  '*  chance-world."     The  honesty  of 
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the  avowal  by  the  judges  was  in  refreshing  contrast  with  the 
course  of  courts  in  other  States  in  a  legion  of  cases. 

In  McKonkey's  Appeal,  decided  by  the  same  court  at  the 
December  term,  1852,  the  court,  after  citing  Coates's  Appeal, 
2  Pa.  St.  129,  and  McKonkey's  Appeal,  13  Pa.  St.  253,  say: 
"  In  both  these  instances  the  will  of  Isaac  Pennock  has  un- 
dergone the  construction  of  this  court,  in  so  far  as  it  relates 
to  the  rights  here  in  controversy,  and  now,  when  the  cause 
comes  on  for  final  determination,  we  are  asked  by  the  appel- 
lants to  hear  them  again  on  their  rights  under  that  will, 
before  the  door  of  justice  is  forever  shut  against  them." 
"  We  have,  therefore,  heard  and  reheard,  before  a  full  court,, 
the  argument  which  the  parties  have  thought  proper  to 
present,  partly  because  we  could  not  say  that  the  question 
was  conclusively  settled  by  an  interlocutory  order,  and  partly 
because  it  is  impossible  to  deny  that  there  is  an  irreconcilable 
discrepancy  in  the  tivo  opinions  and  orders  heretofore  announced 
in  this  very  cause*'  The  court  thereupon  proceeded  to  over- 
rule its  latest  opinion,  delivered  by  the  greatest  of  its  chief 
justices;  and,  though  the  dodge  was  too  transparent,  at- 
tempted to  put  it  '*  partly  "  upon  the  ground  that  two  solemn 
decisions  of  the  court,  reported  and  published  as  a  guide  to 
the  profession,  were  made  upon  "  interlocutory  orders,"  or,^ 
as  the  Supreme  Court  of  the  United  States  recently  put  it, 
where  they  had  made  a  worse  blunder,  "  decided  inci- 
dentally." 

Another  report  in  the  same  State  shows  that  the  judge 
who  delivered  the  opinion  in  the  two  cases  which  preceded 
it  put  the  ratio  decendi  in  the  two,  less  than  ten  pages  apart,, 
upon  precisely  opposite  grounds. 

In  Hutchinson  v,  McClure,  decided  at  the  December 
term,  1852,  the  same  court  said  of  the  decision  in  Sumner's 
Appeal,  4  Har. :  "  It  was  pronounced  in  manifest  forget- 
fulness  of  an  uninterrupted  current  of  authority  upon  the 
construction  of  similar  clauses  in  statutes  to  prevent  fraud 
upon  creditors." 

The  Supreme  Court  of  Illinois,  not  long  ago,  in  two  cases 
reported  in  the  same  volume,  held  that  precisely  the  same 
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instruction  to  the  jury  was  right  in  one  case  and  wrong  in 
the  other. 

In  one  of  the  States,  the  law  in  relation  to  alimony  is  un- 
like that  in  any  other,  and  has  been  a  puzzle  to  the  profes- 
sion outside  that  jurisdiction.  It  has,  as  Colonel  Benton 
would  say,  "an  inside  history."  The  chief  justice  of  its 
court  was  one  of  the  most  accomplished  jurists  that  ever  sat 
upon  the  bench  of  the  Court  of  Claims  at  Washington.-  He 
was  an  elegant  scholar,  of  fine  legal  instincts,  positive  genius, 
and  law-learning,  who  loved  his  cigar  and  his  ease.  A  cause 
had  been  assigned  to  him.  He  decided  it,  as  some  judges 
will,  by  the  bulk  of  the  testimony  rather  than  the  weight  of 
the  evidence.  The  result  was  an  erroneous  decision.  In 
order  to  avoid  the  consequent  injustice,  the  court  afterwards 
held  that  alimony  might  properly  be  awarded  to  the  guilty 
party,  and  heard  evidence  to  show  that  the  original  judg- 
ment was  erroneous.  These  illustrations  might  be  extended, 
but  we  have  given  enough. 

The  weight  of  the  opinions  is  a  more  essential  element  of 
the  value  of  a  report  than  the  l>ulk  of  the  volume,  and  de- 
pends upon  a  variety  of  circumstances  besides  those  already 
discussed. 

1.  Per  curiam  opinions  are,  in  general,  of  little  authority. 
Judge  Story  never  grew  weary  of  stating  this  to  the  students 
at  the  law  school ;  but,  when  hard  pushed  by  some  sharp- 
cye'd  pupil,  he  always  discovered  that  where  he  relied  upon 
such  an  opinion  it  was  penned  by  Chancellor  Kent,  or  some 
other  astute  luminosity  of  the  law.  The  reason  assigned 
in  argument  and  from  the  bench  is,  that  a  per  curiam  opinion 
is  nullius  filius,  —  that  no  one  "took  the  responsibility  of  the 
opinion;"  in  other  words,  that  neither  the  case  nor  the  prep- 
aration of  the  opinion  was  assigned  to  a  single  judge. 

2.  When  the  late  Chief  Justice  Redfield  retired  from  the 
bench,  on  November  i6,  i860,  in  answer  to  an  address  from 
the  bar,  among  other  things,  he  said  :  "  I  hope  I  have  always 
held  myself  open  to  conviction,  and  ready  to  retract  errors 
and  to  retrace  false  steps,  and,  above  all,  to  give  full  oppor- 
tunity for  the  revision  and  correction  of  my  mistakes.     In 
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short,  I  believe,  gentlemen,  you  will  all  accord  me  the  jus- 
tice of  certifying  that  when  I  have  decided  your  cases  wrong 
at  the  circuit,  as  was  often  the  case,  of  course,  I  have  not 
superadded  the  insult  and  indignity  of  giving  you  a  garbled 
or  imperfect  statement  of  the  facts,  or  attempted  to  shield 
my  own  errors  by  throwing  them  upon  your  shoulders." 

These  words  should  be  written  over  the  door  of  every 
temple  of  justice.  What  that  great  judge  could  say  with 
truth,  many  others  cannot,  as  we  all  know.  The  pride  of 
opinion,  the  passion  for  hobbies,  the  propensity  to  **ride  one 
side  of  a  cause,"  and  the  disposition  to  be  arbitrary  because 
one  has  uncontrolled  power,  is  as  marked  on  the  bench  as  else- 
where. From  some  judges  it  is  next  to  impossible  to  get  an 
honest  bill  of  exceptions,  where  their  prejudices  or  passions 
have  been  aroused.  As  a  rule,  no  English  judge  would 
think  of  stating  an  unfair  case ;  but  right  here  is  where  our 
judicial  institutions  converge  in  despotism. 

Mr.  Justice  Grier,  late  of  the  Federal  Supreme  Court, 
used  to  say  that  in  his  circuit  it  took  thirteen  men  to  steal 
a  man's  farm.  But,  in  general,  every  man  holds  his  life, 
liberty,  and  property  at  the  will  of  one  man,-  —  the  judge  who 
presides  at  the  trial ;  for  the  usually  received  American  doc- 
trine is,  that  whether  the  bill  tendered  by  the  party  aggrieved 
is  true  or  false  is  not  of  the  slightest  account,  and  that  no  judge 
can  be  compelled  to  give  a  truthful  statement  of  his  erroneous 
rulings.  Besides,  there  is  a  natural  tendency  among  judges 
to  shield  their  associates.  The  judges  of  an  appellate  court 
are  much  more  likely  to  overrule  the  decisions  of  another 
tribunal  than  those  of  each  other.  Sometimes,  when  a  cause 
comes  up  from  another  court,  it  is  easy  to  see  that  there  has 
been  a  miscarriage  of  justice,  and  the  natural  impulse  is  to  set 
it  right.  The  consequence  is,  that  when  the  appellate  court 
feels  that  the  verdict  or  judgment  below  was  right,  they  take 
distinctions  and  ferret  out  fine  points  to  sustain  it,  but  when 
wrong,  to  overthrow  it.  Such  decisions  disfigure  the  fair 
face  of  the  law,  and,  upon  some  pretext  or  other,  are  dis- 
carded in  subsequent  cases.  The  responsibility  of  the 
opinion,  under  these  circumstances,  is  often  put  by  the  strong 
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men   of  the  court  upon    the    shoulders   of  some   weaker 
brother. 

3.  The  opinions  of  eminent  judges  have  little  weight  where 
they,  through  blood  or  otherwise,  are  virtually  parties. 

Chancellor  Kent  once  heard  a  litigated  cause  in  which  his 
brother  was  one  of  the  parties,  and  personally  interested. 
He  also  heard  and  decided  the  case  of  Mooers  v.  White,  6 
Johns.  Ch.  360,  where  his  brother-in-law  was  the  complain- 
ant, although  the  statute  had  prohibited  any  judge  from  sit- 
ting where  he  was  related  to  either  party  within  the  ninth 
degree  of  affinity  or  consanguinity. 

It  .has  been  found  necessary,  in  some  jurisdictions,  to  pro- 
hibit any  judge  from  sitting  in  any  cause  where  he  is  inter- 
ested, or  where  he  had  any  thing  to  do  with  it  as  counsel  or 
otherwise,  and  yet  we  have  lived  to  see  a  judge  arguing  a 
cause  before  his  associates  under  the  name  of  some  personal 
friend.  But  no  statute  that  ever  has  been  or  can  be  passed 
can  stay  the  pestilence  of  "  personal  influence  "  in  the  deci- 
sion of  causes. 

4.  The  value  of  opinions  will  differ  as  widely  as  men's 
minds,  for  the  opinion  of  the  same  judge  may  be  weighty 
upon  one  subject  and  practically  worthless  upon  another. 
He  may  be  acute  as  a  special  pleader,  and  a  master  in  tech- 
nicalities, but  a  failure  where  rational  equities  and  broad 
principles  are  involved.  One  knows  almost  instinctively 
where  to  put  his  finger  upon  whatever  he  wants,  while 
another  never  does. 

5.  Courts  make  poor  legislatures.  Some  think  that  the 
law  is  an  exact  science,  and  are  continually  seeking  to 
reconstruct  it  so  as  to  give  it  a  scientific  arrangement, 
forgetting  that  it  is  difficult,  if  not  impossible,  to  remould 
imperfect  human  nature,  and  to  subject  it  to  a  procrustean 
rule  by  plumb  and  square. 

The  law  abounds  with  "fictions,"  and  one  of  the  most 
illusory  and  harmful  is  that  judges  never  legislate,  but  sim- 
ply declare  the  law. 

The  English  lawyer  stands  upon  narrow  ground;  his 
pathway  is  hedged  in  by  customs  and  traditions  that  con- 
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strict,  and  precedents  that  hamper  and  fetter  him.  But  here 
the  field  is  almost  as  broad  as  human  action.  The  question, 
what  principles  shall  be  adopted  and  applied  to  new  condi- 
tions, gives  free  scope  to  all. 

Mr.  James  Fitzjames  Stephen,  in  his  "  View  of  the  Criminal 
Law  of  England,"  says :  "  The  fact  that  under  the  fiction  of 
declaring  the  law  the  judges  in  reality  make  it,  has  been 
recognized  by  every  one  who  has  studied  the  subject  with 
candor  and  intelligence,  since  the  days  of  Bentham,  at  least. 
*  *  *  The  English  judges  have  always  formed  one  of 
the  best  subordinate  legislatures  in  the  world.  *  *  * 
The  fiction  that  the  judges  declare  but  do  not  make  the 
law  is  still  the  recognized  theory  on  the  subject ;  and  the 
consequence  is  that  the  judges  legislate  with  their  hand» 
tied,  and  are  obliged  to  perpetuate  many  rules  which,  to  their 
knowledge,  are  absurd  and  mischievous.  In  the  next  place, 
judicial  legislation  is  always  legislation  ex  post  facto'' 

American  courts  not  only  legislate  with  freedom  in  an 
almost  limitless  field,  but  this  power  takes  on  a  higher  form 
than  in  the  mother  country.  There,  a  constitution,  in  an 
American  sense,  is  unknown ;  but  here,  constitution-making 
is  the  highest  and  most  creative  form  of  legislation, — a  kind 
of  political  cosmogony.  In  theory,  the  people  form  these 
fundamental  laws;  but  in  fact,  the  judges  remould  them,  by 
construction,  to  suit  themselves. 

Justinian,  by  his  Novels,  arbitrarily  changed  and  annulled 
portions  of  the  great  work  of  his  reign.  With  us,  the  courts 
of  last  resort  do  the  same  thing  by  supplementary  novels  or 
constitutions,  called  opinions.  In  ninety  years  the  Federal 
Constitution  has  been  changed  in  essential  features  to  cor- 
respond with  the  changes  in  the  constitution  of  the  Supreme 
Court.  We  have,  in  fact,  lived  under  several  different  con- 
stitutions. One  novel  or  supplementary  constitution  begets 
another.  But  there  are  limits  to  this  power,  because  there  are 
some  questions  which  cannot  be  settled  by  any  court.  One 
of  the  oldest  members  of  the  Supreme  Court,  in  an  elabo- 
rate but  unnecessary  opinion,  recently  enacted,  in  substance, 
that  one  of  the  political  parties  at  the  foundation  of  this 
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government  were  scoundrels,  and  the  other,  saints.  If  true, 
this  opinion  added  nothing  to  the  conviction  of  the  one 
party  that  they  were  the  saints,  and,  as  such,  entitled  to  the 
earth  and  the  fullness  and  fatness  thereof;  and  it  subtracted 
nothing  from  the  conviction  of  the  publicans  and  sinners  that 
the  pharisees  were  no  better  than  themselves.  It  never 
seemed  to  have  occurred  to  this  wise  old  man  that  such  a 
question  could  not  be  settled  by  his  ipse  dixit^  or  that  of  the 
court  of  which  he  was  a  member. 

The  elements  of  successful  reporting  may  be  thus  briefly 
stated : 

1.  The  paper  should  be  clear,  firm,  and  strong.  That 
which  is  made  from  poplar,  spruce,  and  birch  trees,  gunny- 
bags,  and  mud  is  unfit. 

2.  The  type  should  be  large,  clear,  and  full-faced. 

3.  The  page  should  be  large,  with  full  margin. 

4.  The  volume  should  contain  from  600  to  650  pages. 

5.  The  binding,  in  quality,  should  match  the  paper,  and 
the  year  of  decision,  with  the  number  of  the  report  and  the 
name  of  the  State,  should  appear  on  the  back. 

6.  The  cases  should  be  entitled  Doe  v.  Roe,  shearing  off 
the  prefixes,  et  ah,,  and  the  like. 

7.  The  statement  of  topics  should  precede  the  head-notes. 

8.  The  head-notes  should  not  be  a  mud-scow  of  recitals, 
or  a  disembodied  spirit,  but  should  contain  a  clear,  terse 
statement  of  the  precise  points  decided,  and  should  always 
be  prepared  by  the  judge  who  writes  the  opinion,  because 
he  knows  better  than  any  one  else  what  was  intended  to  be 
decided. 

9.  The  report  should  give  the  date  of  the  decision,  for  in 
this  age  of  conflicting  adjudications  it  \s  specially  important 
to  know  which  case  was  decided  last  in  point  of  time. 

10.  It  should  show  what  judges  heard  and  decided  the 
cause. 

11.  The  statement  of  the  case  should  be  brief,  covering 
only  the  points  upon  which  the  decision  turned,  but  giving 
dates  where  they  are  material. 

12.  The  opinion  should  not  be  an  essay,  a  code,  or  mass 
of  quotations,  dicta,  and  fine  writing,  or  be  written,  as  many 
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are,  to  decide  the  cause  without  establishing  any  principle ; 
but  should  contain  a  full,  terse  statement  of  the  principles 
which  control  the  decision,  and  cite  the  authorities  which 
support  it. 

13.  The  cases  reported  should  be  double-indexed. 

14.  There  should  be  a  table  of  the  cases  cited. 

15.  The  usefulness  of  the  reports  depends  very  much 
upon  the  facility  with  which  the  matters  contained  in  them 
can  be  found,  —  that  is,  upon  the  index  of  matter.  Most 
of  the  older  men  in  the  profession  have  proved  the  proposi- 
tion to  their  sorrow,  and  the  younger  ones  soon  find  it  out 
when  compelled  to  hunt  for  days,  and  sometimes  weeks,  for 
principles  and  decisions  which  they  could  have  found  in- 
stantly had  the  subject-matter  of  the  work  containing  them 
been  properly  arranged,  and  their  authors  established  suit- 
able landmarks  to  show  the  roads  by  which  they  could  be 
reached.     This  drudgery  is  the  bane  of  a  lawyer's  life. 

In  almost  every  instance  the  index  of  matter  is  simply  a 
re-statement  of  the  head-notes,  with  a  few  cross-citations. 
If  there  are  any  errors  or  omissions  in  the  first,  they  are  al- 
most certain  to  be  found  in  the  second.  Ordinarily,  an 
index  of  matter  is  about  as  reliable  as  a  New  England  guide- 
board,  which  simply  enables  the  traveller  to  make  an  approx- 
imate guess  at  the  distance  to  the  next  station,  unless  the 
guide-hand  happens  to  point  in  the  wrong  direction.  The 
loose  practice  we  have  is  justly  reprobated.  The  index 
should  be  made  by  culling  the  principles  from  the  opinion 
itself,  arranging  them  under  appropriate  heads  in  their 
natural  order,  with  an  abundance  of  cross-references. 

We  have  yet  to  learn  the  science  of  indexing;  and  we 
must  bear  in  mind  that  so  far  as  the  prerequisites  mentioned 
embrace  the  mechanics  of  reporting,  they  are  of  prime  im- 
portance. 

If  the  profession  will  lend  their  moral  weight,  they  can 
compel  the  observance  of  at  least  some  of  the  suggestions 
made  in  relation  to  the  preparation  and  publication  of 
judicial  decisions,  will  save  themselves  endless  toil  and  vexa- 
tion, and  we  shall  have  better  reports,  fewer  reporters,  and 
a  vast  improvement  on  our  present  system  of  reporting. 
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III— LIABILITY  OF  MUNICIPAL   CORPORATIONS 

FOR  NEGLIGENCE. 

I.   Non-liability  of  ^Majf-Municipal  Corporations. 
II.  Full    Municipal  Corporations — Distinction    between   Discretipnary 
and  Ministerial  Acts. 
III.   Distinction  between  Public  and  Private  Acts. 
IV.   Distinction  between  Plan  and  Execution  of  Public  Works. 
V.   Municipal  Corporations  may  not  Maintain  a  Nuisance. 
VI.   Nor  permit  it  to  be  done. 
VII.   Rule  in  Ohio,  Illinois,  Wisconsin,  Minnesota. 
VIII.   Non-liability  for  Ultra  Vires  Acts. 
IX.   Application  of  the   Doctrine  of  Respondeat  Superior  to  Municipal 

Corporations. 
X.   Injuries  from  Establishing  and  Changing  Grade  of  Streets. 
XI.   Drains  and  Sewers. 
XII.   Liability  for  Non-repair  of  Highways. 

XIII.  What  Constitutes  a  Highway. 

XIV.  Degree  of  Care  required  in  Respect  of  Highways. 
XV.   When  Notice  of  Defect  is  a  Condition  of  Liability. 

XVI.   Extent  of  Duty  to  Repair. 
XVII.   Objects  Falling  upon  Travellers. 
XVIII.   Sidewalks  and  Crosswalks. 
XIX.   Accumulations  of  Snow  and  Ice  upon  Streets  and  Sidewalks. 
XX.   No  Defence  that  the  Construction  was  the  Work  of  an  Independent 

Wrong-doer. 
XXI.   But  Municipal  Corporations  may  Maintain  an  Action  over  against  a 
Wrongrdoer  for  Reimbursement 

/.  Non-liability  of  quasi-Municipal  Corporations.  —  A  dis- 
tinction is  taken,  by  many  courts,  between  municipal  corpo- 
rations proper,  such  as  cities  and  towns  voluntarily  organized 
under  special  charters  or  in  pursuance  of  general  laws, 
and  those  ^«^7^/-municipal  corporations  which  consist  merely 
of  political  subdivisions  of  the  State,  such  as  counties  in 
most  of  the  States,  towns  in  New  England,  New  York,  and 
Illinois,  and  townships  in  New  Jersey  and  Michigan.  The 
former,  in  consideration  of  the  voluntary  acceptance  of  cer- 


80  NEGLIGENCE   OF   MUNICIPAL   CORPORATIONS. 

tain  privileges  and  franchises  granted  to  them  by  the  State, 
are  treated  by  the  law  as  having  voluntarily  assumed  certain 
duties,  under  an  implied  contract  with  the  State,  for  the  non- 
fuliilment  of  which  an  action  lies  on  the  part  of  any  person 
who  has  suffered  special  damage  thereby.  The  latter  enjoy 
an  immunity  from  such  actions  upon  much  the  same  princi- 
ples as  the  State.' 

This  rule,  so  far  as  it  obtains  in  this  country,  exacts  that 
counties  shall  not  be  held  liable  for  damages  growing  out  of 
a  failure  to  repair  their  highways  and  bridges ; "  nor  for  con- 
structing and  maintaining  a  jail  near  a  private  residence,  in 
such  a  manner  that  it  constitutes  a  nuisance ;  3  nor  for  the 
faulty  construction  of  a  court-house,  whereby  a  witness  at- 
tending court  is  injured;^  nor  for  the  fault  of  its  road-over- 
seer in  so  constructing  a  bridge  as  to  change  the  channel  of 
a  stream  and  wash  away  the  land  of  a  riparian  owner  ;s  nor 
for  the  unskilful  and  improper  treatment  of  a  patient  in  its 
hospital.^ 

A  similar  immunity  in  respect  to  the  non-repaif  of  high- 
ways extends  to  the  board  of  chosen  freeholders  in  New 
Jersey,  a  political  corporation  clothed  with  the  management 
of  county  business ;  ^  to  towns  in  New  England,^  which  term 

»  Dill,  on  Mun.  Corp.  (2d  ed.)  sec.  785 ;  Cooley  on  Torts,  662. 

^  Russell  V.  Men  of  Devon,  2  Term  Rep.  667 ;  Larkin  v.  Saginaw  County, 
II  Mich.  88;  Hedges  v,  Madison  County,  6  111.  567;  Huff  v.  San  Joaquin 
County,  21  Cal.  426;  Reardon  v,  St.  Louis  County,  36  Mo.  555;  Covington 
V,  Kinney,  45  Ala.  176;  Sims  v.  Butler  County,  49  Ala.  no. 

3  Wehn  V,  Gage  County,  5  Neb.  494. 

4  Hamilton  County  v.  Mighels,  7  Ohio  St.  109  (overruling  Brown  County  «/. 
Butt,  2  Ohio,  448,  which  was  recognized  as  authority  in  Richardson  v,  Spencer, 
6  Ohio,  13).     See  Eastman  v,  Meredith,  36  N.  H.  284. 

5  Crowell  V.  Sonoma  County,  25  Cal.  313.  Compare  McCord  v.  High,  24 
Iowa,  336. 

*  Sherboume  v,  Yuba  County,  21  Cal.  113. 

7  Freeholders  v.  Strader,  18  N.  J.  L.  108;  Livermore  v.  Freeholders,  29  N. 
J.  L.  245;  Cooley  v.  Freeholders,  27  N.  J.  L.  415. 

*  Mower  v.  Leicester,  9  Mass.  247;  Brady  v.  Lowell,  3  Cush.  121 ;  Tisdale 
V.  Norton,  8  Mete  388;  Adams  v,  Wicasset  Bank,  i  Me.  361,  per  Mellen,  C. 
J.;  Reed  v.  Belfast,  20  Me.  248;  Farnum  v.  Concord,  2  N.  H.  392;  Eastman 
V,  Meredith,  36  N.  H.  284;  Ball  v,  Winchester,  32  N.  H.  435;  Chidsey  v. 
Canton,  17  Conn.  475.     Compare  Wheeler  v,  Troy,  20  N.  H.  77.     But  such 
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embraces  cities ; '  to  townships  in  Michigan"  and  New  Jer- 
sey ;  3  to  towns  in  New  York ;  ^  to  towns  in  Illinois,  which 
are  subdivisions  of  counties,  corresponding  to  townships  in 
Michigan  and  towns  in  New  York.*  But  this  rule,  if  it  can 
be  called  a  rule,  is  loaded  down  with  exceptions :  counties 
in  North  Carolina,^  in  Oregon ;'  county  commissioners  in 
Maryland;^  townships  in  Pennsylvania ;9  overseers  or  com- 
missioners of  highways  generally,"**  which  term  embraces  su- 
perintendents of  repairs  of  a  public  canal,  and  contractors  who 
have  entered  into  an  obligation,  in  pursuance  of  the  terms 
of  a  statute,  to  keep  sections  of  such  a  canal  in    repair ; " 

a  liability  has  been  imposed  in  those  States  by  statutes,  which  have  given  rise 
to  a  numerous  litigation,  as  we  shall  hereafter  see. 

'  Providence  v.  Clapp,  17  How.  161 ;  Manchester  v.  Hartford,  30  Conn.  1 18. 

'  Niles  V.  Martin,  4  Mich.  557;  Leoni  v,  Taylor,  20  Mich.  148. 

3  Callahan  v,  Morris,  30  N.  J.  L.  161. 

♦  Morey  v.  Newfane,  8  Barb.  645;  Fishkill  v.  Fishkill  Plank-Road  Co.,  22 
Barb.  645 ;  Galen  v.  Clyde  Plank-Road  Co.,  27  Barb.  543 ;  Gailor  v.  Herrick, 
42  Barb.  79 ;  The  People  v.  Little  Valley,  19  Alb.  L.  J.  16.  See  also  The 
People  V,  Esopus,  10  Hun,  551  (affirmed,  18  Alb.  L.  J.  260);  Lorillard  v, 
Monroe,  10  N.  Y.  392. 

5  Waltham  v.  Kemper,  55  III,  346  (overruling  South  Ottawa  v.  Foster,  20 
111.  296). 

^  Jackson  v.  Greene  County,  76  N.  C.  282. 

7  McCalla  v,  Multnomah  County,  3  Or.  424. 

^  Commissioners  of  Baltimore  County  v.  Baker,  44  Md.  i ;  Commissioners 
of  Anne  Arundel  County  v.  Duckett,  20  Md.  468 ;  Commissioners  of  Calvert 
County  V.  Gibson,  36  Md.  229. 

9  Dean  v.  New  Milford  Township,  5  Watts  &  S.  545 ;  Rapho  v,  Moore,  68 
Pa.  St.  404;  Newlin  v,  Davis,  77  Pa.  St.  317;  Mahanoy  v.  Scholly,  84  Pa. 
St  136. 

*®  McCord  V.  High,  24  Iowa,  336;  Hover  v,  Barkhoof,  44.  N.  Y.  113;  Smith 
V.  Wright,  24  -Barb.  170;  Bryan  v.  Landoi>,  3  Hun,  500  ;  s,  c,  5  N.  Y.  Sup.  Ct. 
594;  Rector  v.  Pierce,  3  N.  Y  Sup.  Ct.  416 ;  Day  v.  Grossman,  4  N.  Y.  Sup.  Ct.^ 
122 ;  Robinson  v.  Chamberlain,  34  N.  Y.  389.  Contra,  Garlinghouse  v,  Jacobs, 
29  N.  Y.  297;  Bartlett  v,  Crozier,  17  Johns.  438  (reversing  j.  V.,  15  Johns. 
250).  See  Ball  «/. Winchester,  32  N.  H.  435  ;  Tyson  v.  Commissioners  of  Balti- 
more County,  28  Md.  510;  Walters  v.  Commissioners  of  Wicomico  County, 
35  Md.  385;  Weet  v.  Brockport,  16  N.  Y.  161;  Hickok  v.  Plattsburg,  16  N. 
Y.  161 ;  The  People  v.  Commissioners  of  Highways,  7  Wend.  474. 

"  Adsit  V.  Brady,  4  Hill,   630;  Robinson  v.  Chamberlain,  34  N.  Y.  389; 

French  v.  Donaldson,  57  N.  Y.  496;  Conroy  v.  Gale,  5  Lans.  344  (affirmed, 

47  N.  Y.  665) ;  Stack  v.  Bangs,  6  Lans.  262.     Such  a  contractor  must  pay 

damages  for  unnecessary  injury  to  private  property  inflicted  in  the  prosecution 

VOL.  V.  NO.  I  6 
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as  well  as  those  local  boards,  in  England,  created  by  stat- 
ute,  charged  with  the  repairs  of  highways,  and  provided 
with  the  means  of  raising  funds  for  this  purpose.'  These 
decisions  rest  upon  the  broad  doctrine  of  the  House  of 
Lords,  in  Mersey  Docks  v.  Gibbs,"  that  every  person,  public 
officer,  public  board,  or  public  corporation,  charged  with  a 
statutory  duty,  must  answer  in  damages  to  any  one  injured 
by  negligence  in  the  performance  of  such  duty. 

In  Iowa,  counties  are  bound'  to  repair  what  are  termed 
"county  bridges," — that  is,  bridges,  the  construction  and 

of  his  duties.  Hicks  v.  Dorn,  42  N.  Y.  47.  But  county  commissioners  in 
Maryland  are  not  liable  to  pay  consequential  damages  springing  out  of  the 
proper  and  necessary  repairs  of  highways,  —  such  as  loss  accruing  to  a  mill- 
owner  from  backwater  caused  by  obstructions  placed  in  the  stream  below  his 
mill  (Walters  v.  Commissioners  of  Wicomico  County,  35  Md.  385),  or  by  the 
erection  of  a  wall  whereby  his  dam  has  been  injured.  Tyson  v.  Commissioners 
of  Baltimore  County,  28  Md.  510. 

'  Smith  V.  West  Derby  Local  Board,  3  C.  P.  Div.  423;  White  if,  Hindley 
Local  Board,  L.  R.  10  Q.  B.  219;  j.  c,  44  L.  J.  (Q.  B.)  114;  32  L.  T.  (n.  s.) 
460;  23  W.  R.  651 ;  Hartnallz/.  Ryde  Commissioners,  4  B.  &.  S.  361;  s.  c,  10 
Jur.  (n.  s.)  257;  33  L.  J.  (Q.  B.)  39  (distinguishing  Young  v,  Davis,  7  H.  & 
N.  760,  and  Metcalfe  v.  Hetherington,  11  Exch.  257) ;  Whitehouse  v,  Fellowes, 
10  C.  B.  (n.  s.)  765 ;  J.  c,  30  L.  J  (C.  P.)  305 ;  Hardwick  v.  Moss,  7  H.  &  N. 
136;  s.  r.,  31  L.  J.  (Exch.)  205;  7  Jur.  (n.  s.)  804;  Davis  v.  Curling,  8  Q.  B. 
286;  s,  c,  10  Jur.  69;  15  L.  J.  (Q.  B.)  56;  Ohrby  v,  Ryde  Commissioners, 
5  B.  &  S.  743;  s.  c,  10  Jur.  (n.  s.)  1040;  33  L.  J.  (Q.  B.)  296;  12  W.  R. 
1099;  Foreman  v,  Canterbury,  L.  R.  6  Q.  B.  214;  s.  r.,  40  L.  J.  (Q.  B.)  138; 
24  L.  T.  (N.  s.)  385.  These  English  cases  must  be  understood  as  overruling 
Young  V,  Davis,  2  H.  &  C.  197,  decided  in  the  Exchequer  Chamber,  in  1863, 
where  it  was  held,  affirming  the  Court  of  Exchequer,  that  no  action  lay  against 
a  surveyor  of  highways,  appointed  under  the  5  &  6  Wm.  IV.  c.  50,  for 
damages  resulting  from  an  accident  caused  by  his  neglect  to  repair  the  high- 
way. It  was  formerly  held  thsit  such  officers,  or  boards,  discharging  a  public 
trust  gratuitously,  were  not  liable  in  damages  where  they  were  personally 
guilty  of  no  negligence,  or  where  the  negligence  was  the  fault  of  an  agent  or 
employee.  Holliday  v,  St.  Leonard's  Shorcdiich,  11  C.  B.  (n.  s.)  192;  j.  r., 
8  Jur.  (n.  s.)  79;  30  L.  J.  (C.  P.)  361 ;  9  W.  R.  694;  4  L.  T.  (n.  s.)  406;  Hall 
V,  Smith,  2  Bing.  156;  s.  r.,  9  J.  B.  Moore,  228.  But  this  doctrine  is  now 
overruled,  and  such  boards  are  answerable  for  the  negligence  of  their  em- 
ployees and  agents,  as  well  as  for  their  own  negligence.  Foreman  v.  Canter- 
bury, L.  R.  6  Q.  B.  214;  s.  c,  40  L.  J.  (Q.  B.)  138;  24  L.  T.  (n.  s.)  385. 
See  also  Hyams  v.  Webster,  L.  R.  2  Q.  B.  264 ;  j.  r.,  8  B.  &  S.  272 ;  36  L. 
J.  (Q.  B.)  166;  Cornwall  v.  Metropolitan  Commissioners,  10  Exch.  771. 

»  L.  R.  I  H.  L.  93. 
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reparation  of  which  involve  an  expenditure  of  money  too  great 
for  the  limited  means  under  the  control  of  the  road-districts  of 
the  county,  or  such  bridges  as  have  in  fact  been  constructed 
and  maintained  by  the  county.'  The  same  rule  applies  to 
bridges  built  by  counties,  in  Pennsylvania,  under  acts  of  the 
Assembly,  though  prima  facie  the  reparation  of  other 
bridges  devolves  upon  the  townships.' 

In  Missouri,  the  doctrine  of  non-liability  of  counties  has 
been  so  far  invaded  as  to  hold  the  county  liable  for  the  neg- 
ligence of  a  contractor  of  public  works  over  whom  the 
county  reserved  superintendence  and  control,  with  power  to 
discharge  his  hands,  in  shoring  up  an  excavation  so  negli- 
gently that  one  of  the  employees  of  such  contractor  was 
killed  therein.  The  case  proceeds  upon  the  idea  that  the 
rule  of  the  non-liability  of  counties  has  no  application  to  the 
neglect  of  those  obligations  incurred  by  counties  where 
special  duties  are  imposed  upon  them  with  their  consent, 
express  or  implied,  or  where  a  special  authority  is  con- 
ferred upon  them  at  their  request.^ 

//.  Full  Municipal  Corporations  —  Distinction  between  Dis- 
cretionary and  Ministerial  Acts,  —  In  attempting  to  furnish 
some  test  of  the  liability  or  non-liability  of  municipal  cor- 
porations for  damages  growing  out  of  the  negligence  of  their 
officers  and  agents,  the  courts  have  drawn  a  distinction 
between  those  duties  which  are  legislative^  or  judicial  ^  in* 

'  Chandler  v.  Fremont  County,  42  Iowa,  58;  Wilson  v.  Jefferson  County, 
13  Iowa,  181 ;  Brown  v,  Jefferson  County,  16  Iowa,  339;  McCuUom  v.  Black- 
hawk  County,  21  Iowa,  409;  Soper  v.  Henry  County,  26  Iowa,  264;  More- 
land  V.  Mitchell  County,  40  Iowa,  394;  Taylor  v,  Davis  County,  40  Iowa,  295  ; 
Barrett  v.  Brooks,  21  Iowa,  144;  Bell  v,  Foutch,  21  Iowa,  119;  Davis  v, 
Allamakee  County,  40  Iowa,  217;  Kendall  v,  Lucas  County,  26  Iowa,  395; 
Collins  V.  Council  Bluffs,  32  Iowa,  324;  Huston  v,  Iowa  County,  43  Iowa,  456. 

*  Newlin  v.  Davis,  77  Pa.  St.  317;  Rapho  v.  Moore,  68  Pa.  St.  404. 

3  Hannon  v,  St.  Louis  County,  62  Mo.  313. 

^  Kelley  v,  Milwaukee,  18  Wis.  83;  Goodrich  v,  Chicago,  20  111.  445; 
Griffin  V,  New  York,  9  N.  Y.  456;  Dewey  v.  Detroit,  15  Mich.  307;  Hender- 
son V.  Sandefur,  11  Bush,  550;  McCormack  v,  Patchin,  53  Mo.  33;  Macy  v. 
Indianapolis,  17  Ind.  267;  Detroit  v,  Beckman,  34  Mich.  125;  Lansing  v, 
Toolan,  37  Mich.  152. 

5  Wilson  V,  New  York,    i   Denio,  595;    Rochester  White  Lead  Co.  v. 
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their  nature,  the  exercise  of  which  is  hence  discretionary 
on  the  part  of  the  council  or  othei*  board  or  officer  to  which 
the  subject  is  committed,  and  those  duties  which  are  purely 
ministerial,  which  are  devolved  upon  the  corporation  by 
positive  law,  or  by  necessary  implication  from  the  acceptance 
of  the  privileges  granted  in  their  charters.  For  a  failure  to 
perform  the  former  class  of  duties,  or  for  errors  of  judgment 
committed  in  their  performance,  the  corporation  is  not 
responsible ;  but  it  is  responsible  for  the  damages  resulting 
to  individuals,  either  from  its  neglect  to  perform  the  latter 
class  of  duties,  or  from  its  performing  them  in  an  unskilful, 
negligent,  or  improper  manner.'  As  to  those  matters  which 
are  called  legislative  they  are  not  responsible,  because  in 
respect  to  them  they  are  deemed  to  exercise  a  portion 
of  the  delegated  sovereign  power  of  the  State,  under  the 
same  immunity  from  responsibility  to  private  actions  which 
attaches  to  the  State  itself."  Whether  or  not  the  munic- 
ipal corporation  will  exercise  the  powers  included  in  the 
former  class  is  a  matter  of  discretion  with  the  proper  pub- 
lic board  or  officer,  according  to  their  views  of  public  neces- 
sity or  advantage.  For  the  omission  to  exercise  such  pow- 
ers no  action  lies,  because  this  would  transfer  the  dis- 
cretion from  the  body  to  which  the  law  has  committed  it  to 
courts  and  juries.^     Upon  this  ground,   a  city  is  held  not 

•  Rochester,  3  N.  Y.  463;  Martin  v,  Brooklyn,  I  Hill,  545;  Mills  v.  Brooklyn, 
32  N.  Y.  489;  Donohue  v.  New  York,  3  Daly,  65;  Child  ».  Boston,  4  Allen, 
41 ;  Jones  v.  New  Haven,  34  Conn.  i. 

*  Stackhouse  v.  Lafayette,  26  Ind.  17;  Rochester  White  Lead  Co.  v, 
Rochester,  3  N.  Y.  463;  Mills  v,  Brooklyn.  32  N.  Y.  489;  Cole  v,  Medina, 
27  Barb.  218;  Kavanagh  v.  Brooklyn,  38  Barb.  232;  Hutson  v.  New  York,  9 
N.  Y.  163;  Leavenworth  v,  Casey,  McCahon,  124;  Child  v,  Boston,  4  Allen, 
41;  Perry  t/.  Worcester,  6  Gray,  184;  Sprague  v.  Worcester,  13  Gray,  193; 
Emery  V.  Lowell,  104  Mass.  13;  New  York  v.  Furze,  3  Hill,  612;  Lacour  t/. 
New  York,  3  Duer.  406;  Wilson  v.  Mayor,  i  Denio,  595;  Eastman  v.  Mere- 
dith, 36  N.  H.  284;  Shaw,  C.  J.,  in  Anthony  v,  Adams,  I  Mete  285;  Kobs 
V,  Minneapolis,  22  Minn.  159;  Simmer  v,  St.  Paul,  23  Minn.  408;  Jones  v. 
New  Haven,  34  Conn.  i. 

■  Bennett  v.  New  Orleans,  14  La.  An.  120;  O'Connor  v.  Pittsburgh,  18  Pa. 
St.  187 ;  Stewart  v.  New  Orleans,  9  La.  An.  461. 

3  Wilson  V.  New  York,  i  Denio,  595 ;  Carr  v.  Northern  Liberties,  35  Pa. 
St.  324;  Kelley  v,  Milwaukee,  18  Wis.  83. 
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liable  for  damages  resulting  from  its  failure  to  maintain  a 
suitable  fire-department;'  nor  for  failing  to  supply  a  suffi- 
cient quantity  of  water  for  the  extinguishment  of  fires;'  nor 
for  the  loss  of  property  destroyed  by  mobs;^  nor  for  failing 
to  pass  certain  police  ordinances,  such  as  an  ordinance  pro- 
hibiting swine  from  running  at  large;*  nor  for  failing  to 
execute  such  an  ordinance ;  s  nor  for  failing  to  execute  an 
ordinance  requiring  it  to  plat  and  establish  the  grade  of  a 
city;^  nor  for  failing  to  maintain  a  given  number  of  officers 
in  a  particular  department  of  its  government  ;7  nor  for 
licensing  an  auctioneer  without  taking  the  bond  required 
by  law.®  An  ordinance  of  a  city  corporation  directing  the 
construction  of  a  public  work,  within  the  general  scope 
of  its  powers,  is  held  to  be  a  judicial  act;  but  the  prose- 
cution of  the  work  is  ministerial  in  its  character,  and  the 
corporation  must,  therefore,  see  that  it  is  done  in  a  safe 
and  skilful  manner,  or  pay  resulting  damages.^  Stated  in 
another  way,  it  is  optional  with  such  a  corporation  whether 
or  not  it  will  exercise  its  power  to  open,  improve,  or  grade 
a  certain  street,  highway,  or  sidewalk,'**  or  dig  a   certain 

•  Wheeler  v,  Cincinnati,  19  Ohio  St.  20;  Brinkmeyer  v,  Evansville,  29  Ind. 
187;  Patch  V.  Covington,  17  6.  Mon.  722. 

•  Tainter  v,  Worcester,  123  Mass.  311;  j.  r.,  6  Cent.  L.  J.  408.  But  a 
city  has  been  held  liable  for  failing  to  repair  a  public  draining-machine,  in 
consequence  of  which  the  plaintiff's  premises  were  flooded.  The  doctrine 
that  a  municipal  corporation  is  not  liable  for  the  non-enforcement  of  its  ordi- 
nance does  not  apply  to  ordinances  requiring  abutting  property-owners  to  keep 
the  sidewalks  safe  and  free  from  obstructions.  For  the  non-enforcement  of 
such  an  ordinance  the  city  is  answerable  to  any  person  injured.  Reinhard  v. 
New  York,  2  Daly,  243;  post,  XIX. 

3  Western  College  ».  Cleveland,  12  Ohio  St  375 ;  Prather  v.  Lexington,  13 
B.  Mon.  559;  Howe  v.  New  Orleans,  12  La.  An.  481 ;  Martin  v,  Brooklyn,  i 
Hill,  545;  Buttrick  v,  Lowell,  i  Allen,  172. 

4  Kelley  v.  Milwaukee,  18  Wis.  83. 

5  Levy  z/.  New  York,  i  Sandf.  S.  C.  465. 
^  Schattner  v.  Kansas  City,  53  Mo.  162. 

'  Griffin  v.  New  York,  9  N.  Y.  456;  Dewey  v,  Detroit,  15  Mich.  307,  313. 

•  Fowle  V,  Alexandria,  3  Pet.  398. 

9  Rochester  White  Lead  Co.  v,  Rochester,  3  N.  Y.  463;   Kobs  v,  Minne- 
apolis, 22  Minn.  159. 
^  Hughes  V.  Baltimore,  i  Taney's  Dec.  243;  McDonough  v.  Virginia  City, 
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sewer,'  or  build  a  certain  bridge,  or  construct  a  certain  cul- 
vert,' or  plant  certain  shade-trees,3  or  light  a  certain  street  or 
bridge,*  or  erect  a  certain  public  building  or  certain  water- 
works,5  or  a  certain  wharf  for  the  purpose  of  increasing  its 
revenue  by  collecting  tolls  from  vessels,  or  for  failing  to 
clear  its  harbor  of  obstructions;*  and  it  is  not  liable  to  a 
private  action  for  the  non-exercise  of  such  powers,  however 
much  private  interests  may  suffer  from  it.  But  if  it  under- 
takes to  open,  improve,  or  grade  the  highway,  street,  or  side- 
walk/ dig  the  sewer  ^  or  drain,^  build  the  bridge,"  construct 

6  Nev.  90;  Aurora  v,  Pulfer,  56  III.  270;  Chicago  v.  Martin,  49  111.  241; 
Hines  v,  Lockport,  50  N.  Y.  236  (affirming  5  Lans.  16) ;  Jolict  v.  Verley,  35 
111.  58;  Lindholm  v,  St.  Paul,  19  Minn.  245;  Henderson  ?/.  Sandefur,  11 
Bush,  550. 

»  Mills  V,  Brooklyn,  32  N.  Y.  489;  New  York  v.  Furze,  3  Hill,  612;  Child 
V,  Boston,  4  Allen,  41 ;  Steinmeyer  v,  St.  Louis,  3  Mo.  App.  256;  Union  v, 
Durkes,  38  N.  J.  L.  21 ;  Boston  v.  Syracuse,  37  Barb.  292  (affirmed,  36  N.  Y. 
54).     Contra^  Barry  v.  Lowell,  8  Allen,  127. 

*  Rochester  White  Lead  Co.  v.  Rochester,  3  N.  Y.  463 ;  Carr  v.  Northern 
Liberties,  35  Pa.  St.  324. 

3  See  Jones  v.  New  Haven,  34  Conn.  i. 

4  Freeport  v,  Isbell,  83  111.  440. 

5  Bailey  v.  New  York,  3  Hill,  531  (affirmed,  2  Denio,  433). 
^  Goodrich  v,  Chicago,  20  111.  445. 

^  Leavenworth  v,  Casey,  McCahon,  124;  Weet  v,  Brockport,  16  N.  Y. 
161,  note;  McDonough  v.  Virginia  City,  6  Nev.  90;  Allentown  v.  Kramer,  73 
Pa.  St.  406;  Clemence  v.  Auburn,  66  N.  Y.  334  (affirming  4  Hun,  386). 
Contra^  Cole  v,  Medina,  27  Barb.  218;  Peck  v.  Batavia,  32  Barb.  634. 

^  New  York  v.  Furze,  3  Hill,  612;  Conrad  v,  Ithaca,  16  N.  Y.  158;  Done- 
hue  V,  New  York,  3  Daly,  6$;  Mills  v,  Brooklyn,  32  N.  Y.  489;  Clark  v. 
Peckham,  9  R.  I.  455;  Lloyd  v.  New  York,  5  N.  Y.  369;  Barton  v,  Syracuse, 
36  N.  Y.  54;  Richardson  v,  Boston,  19  How.  263;  Harper  v,  Milwaukee,  30 
Wis.  365 ;  Delmonico  v.  New  York,  i  Sandf.  S.  C.  222 ;  Leavenworth  v,  Casey, 
McCahon,  124;  Child  z/.  Boston,  4  Allen,  41;  O'Brien  v,  St  Paul,  18  Minn. 
176;  Simmer  v,  St.  Paul,  23  Minn.  408;  Lewenthal  v.  New  York.  61  Barb. 
511 ;  Emery  v,  Lowell,  104  Mass.  13;  Murphy  v,  Lowell,  124  Mass.  564; 
Merrifield  v.  Worcester,  no  Mass.  216;  Thurston  v,  St  Joseph,  51  Mo.  510 
(overruling,  it  seems,  St  Louis  v,  Gumo,  12  Mo.  414,  Taylor  v»  St  Louis,  14 
Mo.  20,  and  Hoffinan  v,  St  Louis,  15  Mo.  651);  Barton  v,  Syracuse,  37 
Barb.  292  (affirmed  in  36  N.  Y.  54);  McCarthy  v.  Syracuse,  46  N.  Y.  194; 
Nims  V.  Troy,  3  N.  Y.  Sup.  Ct  5  (affirmed,  59  N.  Y.  500) ;  Rowe  v,  Ports- 
mouth, 56  N.  H.  291. 

9  Kobs  V,  Minneapolis,  22  Minn.  159. 
Perry  v.  Worcester,  6  Gray,  184;    Sprague  v.  Worcester,  13  Gray,  1 93; 
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the  culvert/  open  the  park,  plant  the  shade-trees,'  light  the 
street  or  bridge,^  erect  the  public  building/  or  water-works,* 
or  wharf,^  and  its  officers  or  agents  do  the  work  negligently 
or  unskilfully,  and  in  consequence  of  such  negligence  or 
unskilfulness,  and  not  in  consequence  of  the  mere  fact  that 
the  work  is  done,  damage  accrues  to  private  persons,  they 
may  maintain  an  action  against  the  city  therefor. 


Lawrence  v.  Fairhaven,  5  Gray,  I  la     See  Wheeler  v,  Worcester,  10  Allen, 

591. 

'  Rochester  White  Lead   Co.  v,  Rochester,    3   N.  Y.  463;    Damour  v, 

Lyons,  44  Iowa,  276;  Wallace  v.  Muscatine,  4  Greene  (Iowa),  373;  Parker  v, 

Lowell,    II   Gray,  353.     Or  adopt  one  constructed   by  a  railway  company. 

Indianapolis  v.  Lawyer,  38  Ind.  348 ;  Ross  v,  Clinton,  46  Iowa,  606.     Contra, 

Estes  V,  China,  56  Me.  407. 

'  Jones  V,  New  Haven,  34  Conn.  I. 

3  Freeport  v.  Isbell,  83  111.  440 ;  Chicago  r.  Powers,  42  111.  169. 

♦  Chicago  V,  0*Brennan,  65  111.  160;  Flori  v,  St.  Louis,  3  Mo.  App.  231. 
See  Baltimore  v,  Brannan,  14  Md.  227.  Contra  Hill  v.  Boston,  122  Mass.  344 ; 
Eastman  v,  Meredith,  36  N.  H.  284;  Hamilton  County  v.  Mighels,  7  Ohio 
St.  109.  The  city  of  New  York  is  not  liable  for  the  non-repair  of  one  of  its 
public-school  buildings,  for  the  board  of  education  is  not  its  officer.  Terry  v. 
New  York,  8  Bosw.  504.  [Sed  quare.  See  Bailey  v.  New  York,  3  Hill,  531 ; 
J  r.,  2  Denio,  433.] 

5  Wilson  V.  New  Bedford,  10  Mass.  261 ;  Bailey  v.  New  York,  3  Hill,  531 
(affirmed  on  appeal,  2  Denio,  433);  Philadelphia  v,  Collins,  68  Pa.  St.  106; 
Philadelphia  v.  Gilmartin,  71  Pa.  St.  140.  But  this  does  not  make  the  city 
liable  for  the  non-repair  of  lateral  service-pipes  inserted  in  the  mains  by 
private  individuals  at  their  own  cost  and  risk.  Terry  v.  New  York,  8  Bosw. 
504.  Nor  is  a  city  liable  for  the  negligence  of  a  licensed  plumber  in  leaving 
an  unguarded  excavation  in  the  street  while  engaged  in  connecting  service-pipes 
leading  to  a  private  house  with  one  of  its  water-mains  in  the  street,  unless  it 
had  notice  of  the  excavation.  Such  a  person  is  not  the  servant  of  the  city. 
Dorian  v.  Brooklyn,  46  Barb.  604.  The  water-commissioners  of  Erie,  Penn- 
sylvania, are  an  independent  board,  and  the  city  is  not  liable  for  their  negli- 
gence. Ashby  V,  Erie,  85  Pa.  St.  286.  But  the  water-commissioners  of 
Providence,  Rhode  Island,  are  agents  of  the  city,  and  the  city  is  liable  for  an 
injury  happening  through  the  negligence  of  their  employees.  Aldrich  v, 
Tripp,  II  R.  I.  141.  A  city  is  not  liable  in  civil  damages  for  failure  to  supply 
a  sufficient  quantity  of  water  for  the  extinguishment  of  fires.  Tainter  v,  Wor- 
cester, 123  Mass.  311 ;  /.  r.    6  Cent.  L.  J.  408. 

*  PitUburgh  V.  Grier,  22  Pa.  St  54;  Maxwell  v.  The  City,  7  Phila.  137; 
Lyme  Regis  v.  Henly,  3  Bam.  &  Adol.  77 ;  Taylor  v.  New  York,  4  E.  D. 
Smith,  559;  McGuiness  v.  New  York,  52  How.  Pr.  450.  See  Buckbee  v. 
Brown,  21  Wend,  no;  The  People  v.  Albany,  11  Wend.  544. 
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///.  Distinction  betzveen  Public  and  Private  Acts.  —  A  fre- 
quent expression  of  this  doctrine  is,  that  no  private  action 
will  lie  against  a  municipal  corporation  for  damages  sus- 
tained in  consequence  of  its  neglect  to  perform  a  public  or 
governmental  duty,^  whereas  it  is  civilly  liable  for  damages 
resulting  from  acts  done  in  what  is  frequently  termed  its 
private  character, —  that  is,  in  the  management  of  property 
and  rights  which  it  has  voluntarily  assumed  for  its  own  ad- 
vantage or  profit  as  a  corporation,  although  enuring  ulti- 
mately to  the  benefit  of  the  public.  Upon  this  ground,  an 
action  has  been  denied  a  citizen  against  the  town  for  an 
injury  sustained  through  the  want  of  repair  of  the  public 
town-house,  while  attending  a  town-meeting  therein;'  for 
an  injury  to  a  child,  in  consequence  of  a  dangerous  excava- 
tion in  a  school-house  yard,^  and,  in  another  case,  in  conse- 
quence of  a  defect  in  the  construction  of  the  school-house 
itself.^  But  under  this  rule  a  city  has  been  held  liable 
for  an  injury  sustained  by  falling  into  a  dangerous  exca- 
vation on  the  grounds  of  a  city  building  used  in  part  for 
municipal  purposes  and  in  part  rented  to  private  persons.^ 
The  same  rule  shields  municipal  corporations  from  civil 
actions  for  injuries  resulting  from  the  torts  of  its  police 
officers,^  or  its  health-officers  in  the  enforcement  of  quar- 
antine regulations ;  7  or  of  the  officers  and  members  of  its 
fire-department ;  ^  or  of  its  employees  in  charge  of  one  of  its 

'  Sussex  County  v.  Strader,  i8  N.  J.  L.  io8;  Cooley  v.  Essex,  27  N.  J. 
L.  4x5;  Livermore  v,  Camden,  31  N.  J.  L.  507;  s.  r.,  29  N.  J.  L.  2457 
Pray  v,  Jersey  City,  32  N.  J.  L.  394;  Union  v.  Durkes,  38  N.  J.  L.  21; 
Richmond  v.  Long,  17  Gratt.  375. 

^  Eastman  v,  Meredith,  36  N.  H.  284.  For  the  same  result,  see  Hamilton 
County  V,  Mighels,  7  Ohio  St  109. 

3  Bigelow  V,  Randolph,  14  Gray,  543. 

4  Hill  V,  Boston,  122  Mass.  344. 

5  Oliver  v,  Worcester,  102  Mass.  489. 

^  Stewart  v.  New  Orleans,  9  La.  An.  461 ;  Buttrick  v,  Lowell,  i  Allen,  172 ; 
Pollack's  Administrator  v,  Louisville,  6  Cent.  L.  J.  120;  Dargan  v.  Mobile, 
31  Ala,  469 ;  2  Dill,  on  Mun.  Corp.,  sec  773.  Contra,  Wilde  v.  New  Orleans, 
12  La.  An.  15;  Johnson  v.  Municipality  No.  One,  5  La.  An.  100. 

7  Mitchell  V,  Rockland,  41  Me.  363;  45  Me.  496;  52  Me.  118. 

8  Hafford  v.  New  Bedford,  16  Gray,  297;  Heller  v,  Sedalia,  53  Mo.  159; 
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hospitals,  for  negligently  permitting  a  slave  to  escape,  so  that 
he  dies ;  *  or  from  the  failure  of  its  mayor  and  aldermen  to 
take  due  bonds  of  an  auctioneer  whom  it  has  licensed  to  do 
business,  so  that  a  customer  who  had  been  defrauded  by 
him  was  without  remedy ; '  or  from  the  conduct  of  a  field- 
driver  whose  office  it  is  to  impound  cattle,  so  that  it  is  not 
bound  to  pay  the  expense  of  a  lawsuit  defended  by  him, 
growing  out  of  his  official  acts.3  Nor  is  New  York  City 
liable  for  the  negligence  of  an  employee  of  its  commis- 
sioners of  public  charities.^  Upon  the  same  ground,  the 
courts  of  New  England  have  declared  their  towns  not  liable 
at  common  law  for  damages  resulting  from  the  failure  to  repair 
their  highways  and  bridges ;  s  and,  upon  the  same  ground, 
the  courts  of  New  Jersey  have  extended  a  similar  immunity 
to  their  boards  of  chosen  freeholders,*  to  their  townships,^ 
and  even  to  a  (presumably)  chartered  city.^  But  this,  as  we 
shall  see,  is  contrary  to  the  doctrine  which  prevails  in  most 
of  the  States.9 

Fisher  v.  Boston,  104  Mass.  87 ;  Woolbridge  v.  New  York,  49  How.  Pr.  67 ; 
Jewett  V.  New  Haven,  38  Conn.  368;  Greenwood  v,  Louisville,  13  Bush, 
226 ;  Hayes  v.  Oshkosh,  33  Wis.  314.  But  the  Metropolitan  Fire  Department 
of  New  York,  as  an  independent  corporation,  has  been  held  liable  for  the 
n^ligcnce  of  its  agents.  Clarissey  v.  Metropolitan  Fire  Department,  I 
Sweeny,  224. 

*  Richmond  v.  Long,  17  Gratt.  375. 

*  Fowle  V,  Alexandria,  3  Pet.  398. 

3  Vincent  v,  Nantucket,  12  Cush.  103. 

^  Maximilian  v.  New  York,  62  N.  Y.  160  (affirming  2  Hun,  263).  But 
where  the  jail  officers  of  a  municipality  so  neglected  a  runaway  slave,  whom 
they  had  arrested  and  confined,  that  he  died,  the  municipality  was  held  liable 
to  his  owner  for  his  value.     Johnson  v.  Municipality  No.  One,  5  La.  An.  100. 

5  Ante,  L 

*  Ante,  L 

7  Callahan  v,  Morris,  32  N.  J.  L.  161. 

*  Pray  v.  Jersey  City,  32  N.  J.  L.  394. 

9  The  idea  of  non-liability  at  common  law  of  municipal  corporations  to 
civil  actions  adopted  by  the  courts  of  New  England  and  New  Jersey  was  fol- 
lowed in  Michigan  (Detroit  v.  Blackeby,  21  Mich.  84),  a  very  able  judge 
dissenting,  and  has  lately  been  transplanted  into  Texas.  Navasota  v,  Pearce, 
46  Texas,  525.  It  is  painful  to  see  an  idea  destitute  of  any  trace  of  justice  — 
which  means  no  more  nor  less  than  that  one  member  of  a  community  may  be 
damnified  without  redress  for  the  ease,  convenience,  or  profit  of  the  rest  — 
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IV,  Distinction  between  Plan  and  Execution  of  Public 
Works.  —  The  rule  that  a  municipal  corporation  is  not  liable 
for  errors  of  judgment  in  matters  where  its  officers  act  judi- 
cially has  given  rise  to  a  distinction,  as  to  its  liability,  between 
the  defective  plan  and  the  defective  execution  of  a  public 
work.  If  the  plan  of  a  public  work  is  so  defective  that  I  am 
thereby  damaged,  I  can  recover  nothing,  because  the  plan 
was  in  the  nature  of  a  judical  act.'  Thus,  if  a  sewer  is  so 
defectively  planned  that  the  water  backs  up  and  floods  my 
cellar;'  if  I  am  injured  by  stepping  from  one  sidewalk  to 
another,  in  consequence  of  their  being  planned  so  as  not  to 
meet  on  the  level ;  ^  or  by  falling  down  an  embankment,  in 
consequence  of  the  city  having  "  planned  "  that  there  should 
be  no  railing  to  guard  travellers  from  driving  over  the  preci- 
pice at  night,^ — I  cannot  recover  damages.  But  the  rule  is 
otherwise  if  the  flooding  of  my  cellar  resulted  from  the  sewer 
being  negligently  constructed ;  ^  or  if  the  dangerous  places 
in  the  highway  had  become  unguarded  by  means  of  the  rail- 
ing originally  placed  there  having  been  destroyed  by  an 
accident,  or  by  a  trespasser.*  This  distinction  is  repugnant 
to  justice,  is  destitute  of  any  solid  foundation  in  reason,  has 
been  lately  questioned  by  an  authoritative  court,'  has  con- 
stantly been  disregarded  by  others,*  and  has  lately  received 


adopted  by  the  judiciary  of  a  young  State,  whose  early  jurisprudence  received 
a  generous  leaven  from  the  civil  law. 

'  Child  V.  Boston,  4  Allen,  41;  Merrifield  v,  Worcester,  no  Mass.  216; 
Marquette  v,  Cleary,  37  Mich.  296;  Lansing  v,  Toolan,  37  Mich.  15a; 
Detroit  v,  Beckman,  34  Mich.  125. 

*  Child  V,  Boston,  4  Allen,  41. 

3  Marquettee  V.  Cleary,  37  Mich.  296. 

4  Detroit  v.  Beckman,  34  Mich.  125.  Contra^  on  similar  facts,  Chicago  v* 
Gallagher,  44  111.  295;  Prideaux  v.  Mineral  Point,  43  Wis.  513;  s,  r.,  6  Cent. 
L.  J.  428. 

s  Child  V,  Boston,  4  Allen,  41. 

6  Post,  XVI.,  XX. 

'  Clemence  v.  Auburn,  66  N.  V.  3  u.  But  see  Rochester  White  Lead  Co. 
V,  Rochester,  3  N.  Y.  463 ;  Lloyd  v.  New  York,  5  N.  Y.  369. 

^  Dayton  v.  Pease,  4  Ohio  St.  80;  Chicago  v.  Langlass,  66  111.  361 ; 
Prideaux  v.  Mineral  Point,  43  Wis.  513;  J.  r.,  6  Cent.  L.  J.  428;  Chicago  v. 
Gallagher,  44  111.  295. 
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at  the  hands  of  another  eminent  court  an  application  so 
extraordinary  that  it  is  not  likely  to  gain  in  favor.' 

V.  Municipal  Corporations  may  not  Maintain  a  Nuisance.  — 
Courts  have  frequently  declared  that  a  municipal  corpora- 
tion has  no  more  right  to  erect  or  maintain  a  nuisance  than 
a  private  individual  has,  and  that  an  action  may  be  main- 
tained against  such  a  corporation  for  injuries  occasioned  by 
a  nuisance  created  or  maintained  by  it,  in  any  case  in  which, 
under  like  circumstances,  an  action  could  be  maintained 
against  an  individual.'  This  rule  subjects  it,  in  the  use  of 
its  real  estate,  to  the  same  duties  and  obligations  which  apply 
to  individuals,  making  it  amenable  to  the  maxim  Sic  utere 
tuo  ut  alienum  non  Icedas,^  Thus,  it  may  not  so  construct  a 
bridge  as  to  obstruct  a  stream,  and  thereby  injure  the  rights 
of  a  riparian  owner. '^  Nor,  in  draining  a  stagnant  pond  for 
sanitary  purposes,  may  it  empty  its  contents  upon  the  land 
of  a  private  person.^  Nor  may  it  convert  a  natural  water- 
course on  my  land  into  a  sewer,  so  as  to  empty  thereon  a 
greater  quantity  of  water  than  the  volume  which  naturally 
flows  through  the  stream ;  such  an  injury,  at  least,  is  prima 
facie  wrongful,  casting  the  onus  of  proving  the  contrary 
upon  the  corporation.^  So,  if  it  uses  the  water  of  a  naviga- 
ble stream  as  propelling  power  in  connection  with  its  water- 
works, and  if.  during  a  period  of  unusual  drought,  it  is  obliged 
to  draw  off  so  much  water  as  to  impede  the  navigation,  it 
must  pay  damages  to  the  owner  of  any  vessel  thus  detained, 
The  right  of  a  city  to  use  the  water  of  a  navigable  river  for 

'  Lansing  v.  Toolan,  37  Mich.  157. 

■  Harper  v,  Milwaukee,  30  Wis.  365,  372 ;  Brower  v.  New  York,  3  Barb. 
254;  Lawrence  v.  Fairbaven,  5  Gray,  no;  O'Brien  v,  St.  Paul,  18  Minn.  176; 
Kobs  V.  Minneapolis,  22  Minn.  159;  Bradt  v,  Albany,  5  Hun,  591;  The 
People  V.  Albany,  11  Wend.  543;  Philadelphia  v,  Collins,  68  Pa.  St.   106. 

3  Brower  v.  New  York,  3  Barb.  254. 

^  Lawrence  V.  Fairhaven,  5  Gray,  no.  Conira,  Tyson  v.  Commissioners  of 
Baltimore  County,  28  Md.  510;  Walter  v.  Commissioners  of  Wicomico 
County,  35  Md.  385.     See  McCord  v.  High,  24  Iowa,  336. 

'  Kobs  V,  Minneapolis,  22  Minn.  159. 

^  O'Brien  v.  St  Paul,  18  Minn.  176.  Contra,  Steinmeyer  v,  St.  Louis,  3 
Mo.  App.  256. 
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domestic  purposes  is  distinct  from  the  right  to  use  it  as  a 
means  of  propelling  machinery.  A  city  must  provide  other 
means  for  elevating  water  to  its  reservoirs,  if  the  use  of  the 
water  of  a  river  for  such  purpose  will  impede  navigation.* 
Neither  can  a  city  impede  the  navigation  of  a  river  by 
drawing  off  water  to  sell  to  its  citizens,  to  be  by  them  used 
for  the  supply  of  manufacturing  establishments,  for  baths, 
and  other  purposes  of  business  or  pleasure,  outside  of  the 
domestic  wants  of  its  citizens,  without  paying  damages  to 
persons  suffering  special  injury  by  the  obstruction  of  the 
navigation.' 

VL  Nor  permit  it  to  be  done.  —  Neither  can  a  municipal 
corporation  permit  one  person  so  to  use  property  over  which 
it  has  control  as  to  create  a  nuisance  injurious  to  another, 
without  answering  in  damages.  This  doctrine  has  frequently 
been  applied  to  nuisances  in  connection  with  streets,  high 
ways,  and  bridges.^  But,  as  elsewhere  seen,*  it  does  not 
apply  to  nuisances  arising  from  the  non-exercise  of  its  gov- 
ernmental powers.5 

VII .  Rule  in  Ohio,  Illinois,  Wisconsin,  Minnesota.  —  In  these 
States,  the  broad  rule — more  analogous  to  the  maxims  of  the 
civil  law,  and  more  consonant  with  the  principles  of  justice  — 
obtains,  that  a  municipal  corporation,  in  respect  of  its  con- 
duct, stands  on  the  same  footing  as  individuals ;  if  it  commit 
an  injury,  albeit  in  the  exercise  of  its  lawful  powers,  it  must 
pay  damages,^  even  though  it  acts  without  malice  or  negli- 
gence.7    The   maxim  Sic  utere  tuo   ut  alienum   non  ladas 

'  Philadelphia  v,  Collins,  68  Pa.  St.  io6;  Philadelphia  v.  Gilmartin,  71 
Pa.  St.  140. 

'  Philadelphia  v,  Gilmartin,  supra, 

3  Lawrence  v.  Fairhaven,  5  Gray,  1 10 ;  Aurora  v.  Reed,  57  111.  29 ;  Dam- 
our  V.  Lyons,  44  Iowa,  276;  Wendel  v.  Troy,  4  Keyes,  261;  Baltimore  v. 
Marriott,  9  Md.  160.     Contra,  Stackhouse  v.  Lafayette,  26  Ind.  17;  post,  XX. 

^  Ante,  n. 

5  Levy  V.  New  York,  i  Sandf.  S.  C.  465;  Kelley  v,  Milwaukee,  18  Wis.  83. 

^  Rhodes  v.  Cleveland,  10  Ohio,  159 

7  Akron  v.  McComb,  18  Ohio,  229;  i.  c,  15  Ohio,  474. 
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applies  to  it  as  well  as  to  a  natural  person,  and  it  is  entitled 
to  no  greater  privileges  in  the  use  of  its  property  than  is 
accorded  to  a  private  corporation  or  to  an  individual.  If, 
therefore,  in  constructing  any  of  its  public  works,  it  artificially 
turns  surface-water  upon  the  land  of  a  conterminous  pro- 
prietor, it  must  pay  him  damages,  just  as  a  private  person 
would,  under  like  circumstances,  be  bound  to  do;  and  this 
wholly  irrespective  of  the  question  whether  the  injury  result 
from  the  necessity  of  the  work,  the  plan  of  it,  or  the  execution 
of  it'  This  rule  commends  itself  for  its  common  sense,  its 
simple  justice,  and  the  ease  with  which  it  may  be  understood 
and  applied. 

VI I L  Non-liability  for  Ultra  Vires  Acts.""  —  If  an  act  from 
which  an  injury  results  be  wholly  beyond  the  powers  con- 
ferred on  a  municipal  corporation,  the  latter  cannot  be  held 
responsible  in  damages  for  the  doing  of  it.3  Thus,  where 
the  selectmen  of  a  town,  without  a  corporate  vote,  erected 
an  embankment  some  distance  from  the  highway,  for  the 
purpose  of  turning  all  the  waters  of  a  stream  into  one  channel, 
to  obviate  the  necessity  of  building  more  than  one  bridge, 
the  town  was  not  liable  in  damages  to  a  land-owner  whose 
land  was  flooded  thereby.^  So,  where  the  officers  and 
agents  of  a  corporation  assumed  to  build  a  bridge,  under 
authority  of  a  statute  not  constitutionally  passed  for  want 
of  a  two-thirds  vote,  and,  in  consequence  of  its  negligent 
construction,  the  bridge  fell,  the  corporation  was  not  liable 
to  a  person  thereby  sustaining  injury. s  But  if  it  be  within 
the  scope  of  such  powers,  and  be  authorized  by  the  munici- 

'  Nevins  v,  Peoria,  41  III.  502;  Rhodes  v,  Cleveland,  10  Ohio,  159;  Petti- 
grew  V.  Evansville,  25  Wis.  233.     See  Hoyt  v,  Hudson,  27  Wis.  656. 

'  As  to  non-liability  for  acts  ultra  vires  its  officers  or  agents^  see  post, 
IX. 

3  Schumacker  v,  St.  Louis,  3  Mo.  App.  298,  per  Lewis,  P.  J. ;  Anthony  v, 
Adams,  1  Mete.  2S4,  286;  Albany  v.  CunlifT,  2  N.  Y.  165  (reversing  2  Barb. 
190).  See  Stetson  v,  Kempton,  13  Mass.  272;  Norton  v,  Mansfield,  16  Mass. 
48;  Parsons  v.  Goshen,  11  Pick.  396. 

^  Anthony  v,  Adams,  I  Mete.  284. 

s  Albany  v,  CunlifT,  2  N.  Y.  165  (reversing  2  Barb.  190). 
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pal  officers  invested  with  jurisdiction  to  act  upon  the  subject, 
or  be  afterwards  ratified  by  the  corporation,  even  impliedly, 
a  liability  will  arise  in  like  manner  as  if  the  act  had  been 
done  by  an  individual.'  A  mere  technical  departure  from 
the  mode  in  which  a  power  is  directed  to  be  exercised  will 
not,  in  such  a  case,  discharge  the  corporation."* 

IX,  Application  of  the  Doctrine  of  Respondeat  Superior  to 
Municipal  Corporations,  —  Upon  grounds  already  stated,^ 
courts  have  frequently  denied  the  liability  of  municipal  cor- 
porations for  acts  of  their  officers  pertaining  to  public  matters. 
In  such  cases  the  officer  is  looked  upon,  not  as  a  servant  of 
the  corporation,  but  as  a  public  officer,  responsible  directly 
to  the  laws.*  But  the  general  rule  is,  that  municipal  corpora- 
tions, in  cases  where  they  are  liable  at  all,  are  held  to  the 
same  liability,  in  respect  of  the  negligence  of  their  officers 
and  servants  when  acting  about  their  official  employment, 
which  attaches  to  private  corporations  and  to  individuals.^ 
This  does  not,  in  general,  make  the  corporation  liable  for  the 
acts  of  its  officers  done  in  excess  of  their  authority,^  although 
it  is  liable  for  their  trespasses  upon  property  of  individuals 
when   acting   about   its   private  business,^  unless  they  act 

'  Schumacker  v,  St  Louis,  3  Mo.  App.  298;  Thayer  v,  Boston,  19  Pick. 
511 ;  Lee  z/.  Sandy  Hill,  40  N.  Y.  442. 

'  Schumacker  v.  St.  Louis,  3  Mo.  App.  299;  Pekin  f.  Newell,  26  111.  320. 

3  Ante,  III 

4  Maximilian  v.  New  York,  62  N.  Y.  160  (affirming  2  Hun,  263) ;  Detroit  v, 
Blackeby,  21  Mich.  84  (Cooley,  J.,  dissenting) ;  Barney  v.  Lowell,  98  Mas  s.  570; 
White*?/.  Phillipston,  10  Mete.  108;  Bigelow  v,  Randolph,  14  Gray,  543; 
Hafford  r.  New  Bedford,  16  Gray,  297 ;  Child  v.  Boston,  4  Allen,  52. 

5  Hilsdorf  v.  St.  Louis,  45  Mo.  94,  97 ;  Ross  v,  Madison,  I  Ind.  281 ; 
Cotes  V.  Davenport,  9  Iowa,  227;  Templin  v.  Iowa  City,  14  Iowa,  59;  Deryoe 
V,  Saratoga  Springs,  i  Hun,  341 ;  Bailey  z/.  New  York,  3  Hill,  531 ;  i.  r.,  2 
Denio,  433 ;  Delmonico  v.  New  York,  1  Sandf.  S.  C.  222 ;  Lloyd  v.  New  York, 
5  N.  Y.  369;  Carman  v.  New  York,  14  Abb.  Pr.  301;  Cincinnati  v.  Stone, 
5  Ohio  St.  38;  St   Paul  v.  Seiu,  3  Minn.  297. 

^  Mitchell  V,  Rockland,  41  Me.  363;  45  Me.  496;  52  Me.  118.  See  Lee 
V,  Sandy  Hill,  40  N.  Y.  442;  Hanvey  v,  Rochester,  35  Barb.  177;  Hilsdorf  </. 
St.  Louis,  45  Mo.  94 ;  Gilmartin  v.  New  York,  55  Barb.  239. 

7  Buffalo  Turnpike  Co.  v,  Buffalo,  i  N.  Y.  Sup.  Ct  537 ;  Carman  v.  New 
York,  14  Abb,  Pr.  301 ;  Hanvey  v,  Rochester,  35  Barb.  177;  Lee  v,  Sandy 


I 


NEGLIGENCE   OF   MUNICIPAL  CORPORATIONS.  95 

from  motives  of  private  malice  or  revenge,'  although  the 
law  does  not,  in  general,  take  into  account  the  motives  with 
which  such  persons  act.'  From  this  doctrine  it  follows  that 
exemplary  damages  will  not,  in  general,  be  awarded  against 
a  municipal  corporation.^  It  has  been  held  by  some  courts,^ 
and  denied  by  others,^  that  a  municipal  corporation  may 
make  itself  liable  for  the  tortious  acts  of  its  agent  by  ratifying 
them.  A  municipal  corporation  is  not,  however,  liable  for 
the  negligence  of  an  independent  contractor,  or  his  em- 
ployees,^ unless  the  acts  which  caused  the  injury  were  done 
in  pursuance  of  the  contract  itself,  or  otherwise  under  the 
direction  of  the  city ; '  or  unless  the  city,  through  its  officers, 

Hill,  40  N.  Y.  442 ;  Quinn  v,  Paterson,  27  N.  J.  L.  35 ;  McGary  v, 
Lafayette,  12  Rob.  (La.)  66",  674;  J  r.,  4  La.  An.  440;  Walling  «/.  Shreve^ 
port,  5  La.  An.  660;  Wilde  v.  New  Orleans,  12  La.  An.  15. 

'  McGary  r.  Lafayette,  12  Rob.  (La.)  668,  674;  /.  c,  4  La.  An.  440. 
Contra^  Bennett  r.  New  Orleans,  14  La.  An.  120. 

*  Benjamin  v  Wheeler,  8  Gray,  409. 

3  McGary  v.  Lafayette,  12  Rob.  (La.)  668,  674  (Bullard,  J.,  dissenting). 
But  damages  in  this  case  were  finally  given  upon  the  principle  **  that  the  actual 
loss  sustained  is  not  the  measure  of  damage,  and  that  the  jury  had  a  right  to 
take  into  consideration  the  violent  and  illegal  proceedings  of  the  officers  of  the 
corporation."     McGary  v,  Lafayette,  4  La.  An.  440. 

^  McGary  v.  Lafayette,  4  La.  An.  440 ;  Ross  v,  Madison,  i  Ind.  281 ; 
Tlaycr  v.  Boston,  19  Pick.  511. 

5  Mitchell  V,  Rockland,  52  Me.  118,  125;  McGary  v,  Lafayette,  12  Rob. 
(La.)  676.  Paying  for  work  has  been  considered  evidence  that  the  work  was 
done  under  corporate  authority.     Ross  z/.  Madison,  I  Ind.  281. 

^  Painter  v,  Pittsburgh,  46  Pa.  St.  213;  Erie  v,  Caulkins,  85  Pa.  St  247; 
Reed  v.  Allegheny  City,  79  Pa.  St.  300 ;  Pack  v.  New  York,  8  N.  Y.  222 ;  j.  r., 
Seld.  Notes,  94;  Kelly  v.  New  York,  11  N.  Y.  432;  Barry  t/.  St.  Louis,  17 
Mo.  121 ;  Gent  v.  New  York,  Seld.  Notes,  240;  Nevins  v,  Peoria,  41  111.  502; 
Hilsdorf  f/.  St.  Louis,  45  Mo.  94,  98.  Contra^  Nashville  v.  Brown,  9  Heisk. 
I;  Bash  zr.  Steinman,  i  Bos.  &  Pul.  404;  Delmonico  v.  New  York,  I  Sandf. 
S.C.  222;  Buffalo  T.  Co.  v.  Buffalo,  i  N.  Y.  Sup.  Ct.  537.  Bush  «/.  Steinman,  i 
Bos.  &  Pul.  404,  holding  the  contrary,  is  one  of  the  most  distinctly  overruled 
cases  in  the  books.  Milliard  v.  Richardson,  3  Gray,  363.  Nashville  v. 
Brown,  9  Heisk.  3,  which  follows  Bush  v,  Steinman,  is  entirely  out  of  the  line 
with  the  current  American  authority. 

'  Nevins  v,  Peoria,  41  111.  502,  515,  per  Lawrence,  J. ;  Robbins  r.  Chicago, 
4  Wall.  657,  679 ;  J.  r.,  2  Black,  418.  To  the  same  effect,  see  Hole  v.  Setting* 
bourne,  etc.,  R.  Co.,  6  H.  &  N.  497 ;  Ellis  v.  Gas  Consumers'  Co.,  2  El.  & 
Bl.  767;  Newton  r.  Ellis,  5  EI.  &  Bl.  115;  Lowell  v,  Boston,  etc.,  R.  Co., 
33  Pick.  24;  Storrs  v,  Utica,  17  N.  Y.  104;  Palmer  v,  Lincoln,  5  Neb.  137; 
Scammon  r.  Chicago,  25  111.  424 ;  Clark  v.  Fry,  8  Ohio  St.  379 ;  Buffalo  v. 
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reserved  a  general  control  over  the  contractor ; '  but  a  mere 
reservation  of  power  to  direct  changes  in  the  work,"  or  the 
taking  of  a  bond  of  indemnity,^  will  not  have  this  effect. 

X,  Injuries  front  Establishing  and  Changing  Grade  of 
Streets,  —  Municipal  corporations  are  not  liable  at  common 
law  for  injuries  necessarily  resulting  from  grading  or  chang- 
ing the  grade  of  their  streets,*  when  the  work  is  done  in  a 
careful  and  skilful  manner.^  Thus,  it  has  been  held  that  a 
city  may,  in  the  exercise  of  its  discretion,  raise  the  grade  of 
a  street  so  as  to  compel  adjacent  property-owners  to  raise 
their  buildings  at  great  expense,  and  yet  will  not  be  an- 
swerable to  them  in  damages.^  But,  as  in  other  cases  of 
the  exercise  of  statutory  powers,  if  its  officers  and  agents, 
in  doing  the  work,  act  negligently,  and  thereby  inflict  dam- 
age on  a  property-owner,  it  must  pay  for  it.^ 

Holloway,  7  N.  Y.  493 ;  s,  c,  Seld.  Notes,  25 ;  St.  Paul  v.  Seitz,  3  Minn.  297  ; 
Lockwood  V.  New  York,  2  Hilt  66. 

*  Schwartz  v,  Gilmore,  45  111.  455 ;  Chicago,  etc.,  R.  Co.  v,  McCarthy,  20 
m*  385 ;  Chicago  v.  Joney,  60  111.  387 ;  Chicago  v.  Dermody,  61  III.  431 ; 
Harper  v,  Milwaukee,  30  Wis.  365,  374;  Hannon  v,  St.  Louis  County,  62  Mo. 

*  Erie  v,  Caulkins,  85  Pa,  St.  247 ;  Reed  r.  Allegheny  City,  79  Pa.  St. 
300;  Pack  V,  New  York,  8  N.  Y.  222  ;  Nevins  v.  Peoria,  41  111.  502.  Contra^ 
Harper  v,  Milwaukee,  30  Wis.  365.     Compare  Blake  v,  Ferris,  5  N.  Y.  48. 

3  Erie  V.  Caulkins,  85  Pa.  St.  247. 

4  Wilson  V.  New  York,  i  Denio,  595;  Murphy  v,  Chicago,  29  111.  279. 

5  St  Louis  V,  Gurno,  12  Mo.  414;  Taylor  v.  St  Louis,  14  Mo.  20;  Radcliff 's 
Executors  v.  Brooklyn,  4  N.  Y.  195 ;  Nebraska  City  v.  Lampkin,  6  Neb.  27  ; 
Schattner  v,  Kansas  City,  53  Mo.  162;  Wegmann  v.  Jefferson  City,  61  Mo. 
55  ;  Ellis  V,  Iowa  City,  29  Iowa,  229 ;  Cole  v,  Muscatine,  14  Iowa,  296 ;  Creal  v. 
Keokuk,  4  Greene  (Iowa),  47;  Callender  v»  Marsh,  i  Pick.  417;  Thurston  v. 
Hancock,  12  Mass.  220;  Quinn  v.  Paterson,  27  N.  J.  L.  35;  Tate  v,  Mis- 
souri, etc.,  R.  Co.,  64  Mo.  149;  O'Connor  7'.  Pittsburgh,  i8  Pa.  St.  187; 
Reynolds!/.  Shreveport,  13  La.  An.  426;  Benden  v,  Nashua,  17  N.  H.  477; 
Green  v,  Reading,  9  Watts,  382 ;  The  Mayor  v,  Randolph,  4  Watts  &  S.  514. 
The  same  doctrine  of  immunity  extends  to  individuals  or  private  corporations 
authorized  by  statute  to  improve  roads.  Governor,  etc.,  v  Meredith,  4  Term 
Rep.  794 ;  Sutton  v,  Clarke,  6  Taun.  29 ;  Boulton  v,  Crowther,  2  Barn.  & 
Cress.  703;  Henry  v.  Pittsburgh,  etc.,  R.  Co.,  8  Watts  &  S.  85. 

^  Murphy  v,  Chicago,  29  111.  279. 

7  Nevins  t/.  Peoria,  41  111.  502 ;  Bloomington  z/.  Brokaw,  77  111.  194;  In. 
dianapolis,  etc.,  R.  Co.  v.  Hartley,  67  111.  439 ;  Dixon  v.  Baker,  65  111.  518 
(modifying  Moses  v,  Pittsburgh,   etc.,    R.  Co.,  21  111.  516,  and  Murphy  v^ 
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As  already  seen,'  an  exception  to  this  rule  has  been  de- 
clared in  Ohio.  There,  a  city  is  liable  to  a  land-owner  for 
any  consequential  damage  resulting  to  his  land  from  the 
grading  or  changing  of  the  grade  of  streets,  without  refer- 
ence to  the  question  whether  or  not  the  work  was  done  with 
due  care  and  skill.*  A  tendency  is  discovered  in  one  or  two 
other  States  to  apply  the  same  rule. 3  Under  the  rule  in  Ohio, 
for  cutting  down  a  street  whereby  a  man's  house  was  left 
on  a  higher  grade  than  that  of  the  street,  a  town  was  held 
liable  to  pay  damages.^ 

This  rule  is  generally  applied  so  as  to  make  a  town  or 
city  answerable  in  damages  where  a  street  is  so  constructed 
or  repaired  as  to  change  the  natural  drainage  of  the  surface- 
water,  and  empty  it  upon  lands  of  conterminous  proprietors 
upon  which  it  did  not  flow  before.'  In  this  respect  the  city 
has  no  greater  rights  against  a  private  property-owner  than 
conterminous  land-owners  have  against  each  other.^     This 

Chicago,  29  III.  279) ;  Ellis  v.  Iowa  City,  29  Iowa,  229 ;  Inman  v.  Tripp, 
6  Cent.  L.  J.  7$;  Cotes  v.  Davenport,  9  Iowa,  227;  Templin  v.  Iowa  City, 
14  Iowa,  59 ;  Kensington  v.  Wood,  10  Pa.  St.  93 ;  Allentown  v,  Kramer, 
73  Pa.  Sl  406;  Wegmann  v.  Jefferson  City,  61  Mo.  5$;  Hendershott  v,  Ot- 
tumwa,  46  Iowa,  658 ;  Ross  v.  Clinton,  46  Iowa,  606 ;  I^cour  v.  New  York, 
3  I>ner,  406. 

'  ^nte,  VII. 

'  McCombs  V.  Akron,  15  Ohio  St.  474;  Rhodes  v.  Cleveland,  10  Ohio,  159. 

5  O'Brien  r.  St.  Paul,  7  Reporter,  82  ;  Nevins  v.  Peoria,  41  III.  502;  Bloom- 
ington  V.  Brokaw,  77  111.  194;  Aurora  v.  Glllet,  56  111.  132;  Aurora  v.  Reed, 
57  111.  29;  Dixon  v.  Baker,  65  III.  518;  Ellis  v,  Iowa  City,  29  Iowa,  229;  Pet- 
ligrew  ?/.  Evansville,  25  Wis.  223 ;  Hoyt  v,  Hudson,  27  Wis.  656. 

♦  McCombs  V.  Akron,  15  Ohio  St.  474. 

'  Nevins  if.  Peoria.  41  III.  502;  Bloomington  v,  Brokaw,  77  111.  194; 
Aurora  v,  Gillet,  56  111.  132;  Aurora  v.  Reed,  57  III.  29;  Dixon  v.  Baker, 
65  Jll«  518;  Ellis  V.  Iowa  City,  29  Iowa,  229;  Spelman  v.  Portage,  41  Wis. 
144;  Cotes  V.  Davenport,  9  Iowa,  227;  Leavenworth  v,  Casey,  McCahon, 
124;  Ross  r.  Clinton,  46  Iowa,  606;  Templin  v,  Iowa  City,  14  Iowa, 
59;  Row  V.  Madison,  i  Ind.  281;  Kensington  v.  Wood,  10  Pa.  St.  93. 
Centra,  Wilson  i\  New  York,  I  Denio,  595 ;  Estes  v.  China,  56  Me.  407  ; 
'•'lagg  T'.  Worcester,  13  Gray,  601 ;  The  Mayor  v,  Randolph,  4  Watts  &  S.. 
514. 

Nevins   v,    Peoria,  41    111.   502  ;* Bloomington  v.   Brokaw,  77   III.  194;- 
Aurora  r.  Gillet,  56  111.   132;  Aurora  v.  Reed,  57  111.  29;  Dixon  v.  Baker,. 
65  ni.  518;  O'Brien  v,  St.  Paul,  7  Reporter,  82. 
VOL.  V.  NO.  I  7 
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doctrine  is  denied  in  Delaware  and  Massachusetts,  and,  in 
effect,  in  one  case  in  New  York.'  There,  the  town  or  city 
may,  at  the  discretion  of  its  officers  charged  with  the  duty 
of  repairing  and  constructing  highways,  so  construct  or  re- 
pair a  street,  drain,  or  culvert  as  to  collect  a  great  quantity 
of  surface-water  at  one  point,  and  discharge  it  upon  the  lots  of 
a  private  owner  so  as  to  flood  his  cellar,  his  well,  or  destroy 
the  productiveness  of  his  soil,  without  being  liable  to  pay 
damages  therefor."  The  private  land-owner  may,  indeed, 
erect  a  dam  or  barrier,  and  thus  keep  the  water  back  if  he 
can  ;  the  town  may  increase  its  volume  ad  libitum  ;  and  thus 
a  sort  of  wager  of  battle  may  spring  up  between  the  public 
municipality  and  the  private  individual,  while  the  law  looks 
on  and  laughs,  denying  an  injunction  to  one  and  an  action  for 
damages  to  the  other.3  Under  the  foregoing  rule,  cities  have 
been  held  liable  for  raising  turnpikes  so  high  that  the  dirt 
slid  down  on  the  land  of  an  adjacent  owner ;  *  but  not  for 
the  act  of  an  independent  contractor  in  throwing  dirt,  stones, 
etc.,  upon  an  abutting  lot,s  nor  for  excavating  a  street  with- 
out supporting  abutting  land ;  ^  but  it  has  been  held  liable 
to  pay  damages  for  cutting  down  a  street  so  as  to  obstruct 
access  to  private  property.^ 

*  Wilson  V,  New  York,  i  Denio,  595. 

'  Dickinson  v,  Worcester,  7  Allen,  19  ;  Barry  v.  Lowell,  8  Allen,  127;  Tur- 
ner V,  Dartmouth,  13  Allen,  291.  See  Anthony  v,  Adams,  i  Mete.  284  ;  Clark 
V.  Wilmington,  5  Harr.  (Del.)  243 ;  Benjamin  v.  Wheeler,  8  Gray,  409;  Perry  v. 
Worcester,  6  Gray,  546  (citing  Dodge  v.  County  Commissioners,  3  Mete. 
388;  Ashby  «/.  Eastern  R.  Co.,  5  Mete.  368;  Babcock  v.  Western  R.  Co., 
9  Mete.  553;  Parker  v.  Boston,  etc.,  R.  Co.,  3  Cush.  107);  Franklin  v.  Fisk, 
13  Allen,  211.  This  is  simply  an  application  of  the  right  which  one  conter. 
minous  owner  may  exercise  si^inst  another.  Parks  7'.  Newburyport,  10  Gray, 
28;  Luther  r.  Winnisimmet  Co.,  9  Cush.  171 ;  Ashley  v.  Wolcott,  11  Cush.  192, 

3  The  same  rule  obtains  between  conterminous  proprietors  as  to  percolating 
waters.  Greenleaf  z/.  Francis,  18  Pick.  117:  Chasemore  ?'.  Richards,  7  H. 
L.  Cas.  349. 

4  Hendershott  v,  Ottumwa,  46  Iowa,  658. 

5  Reed  v.  Allegheny  City,  79  Pa.  St.  300. 

^  Radcliff 's  Executors  v,  Brooklyn,  4  N.  Y.  195 ;  Rome  v,  Omberg,  28  Ga. 
46;  Callender  v.  Marsh,  i  Pick.  417.  Contra^  .Freeland  v,  Muscatine,  9 
Iowa,  461 ;  Meares  %\  Wilmington,  9  Ired.  73. 

7  Pekin  v,  Brereton,  67  111.  477. 
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XL  Drains  and  Sezvers.  —  It  is  impossible  to  state  any 
rule  that  would  hold  good  in  all  the  States  in  respect  to  the 
civil  liability  of  municipal  corporations  for  failing  to  con- 
struct suitable  drains  and  sewers,  or  to  keep  the  same  in 
repair.  In  conformity  with  what  has  just  been  seen,  some  of 
the  courts  hold  municipal  corporations  liable  for  failing  to 
construct  drains  in  connection  with  their  highways,  to  carry 
off  the  surface-water  and  prevent  it  from  being  artificially 
turned  upon  adjacent  lands.'  But  the  common  law,  as 
understood  in  Massachusetts,  Maine,  and  New  Jersey,' 
requires  municipal  corporations  to  build  drains  only  where 
their  highways  would  otherwise  obstruct  the  flow  of  water 
in  its  natural  channel;  and  where  it  is  not  required  to  build, 
it  is  not  required  to  keep  in  repair  what  it  has  built.  Hence, 
if  a  town  construct  a  drain  for  the  passage  of  surface-water 
across  its  highway,  and  afterwards  allow  it  to  get  out  of 
repair  so  that  it  floods  the  premises  of  a  conterminous  owner, 
he  cannot  recover  damages.^  But  the  Massachusetts  court 
holds  to  a  different  rule  where  the  highway  of  a  town  crosses 
a  stream  of  water  flowing  in  a  natural  channel  between 
defined  banks.  Here,  any  person  suffering  special  damage 
in  consequence  of  a  bridge  or  culvert  obstructing  the  natural 
flow  of  the  water,  either  through  its  defective  construction  or 
non-repair,  may  maintain  an  action  therefor  against  the 
town.*    The  contrary  rule  has  been  applied  in  Maryland,  in 

*  Damour  v.  Lyons,  44  Iowa,  276;  Wallace  v,  Muscatine,  4  Greene 
(Iowa),  373;  Indianapolis  v.  Lawyer,  38  Ind.  348;  Bloomington  v.  Brokaw, 
77  IIJ.  194;  Ncvins  v,  Peoria,  41  111.  502;  Aurora  v.  Reed,  57  111.  29;  Aurora 
V.  Gilleu,  56  111.  132,  and  other  cases,  a«/<r,  X. 

'  Parks  r.  Newburyport,  10  Gray,  28;  Luther  v,  Wlnnisimmet,  9  Cush.  171 ; 
Ashley  v.  Wolcott,  11  Cush.  192;  Dickinson  v,  Worcester,  7  Allen,  19;  Flagg 
f.  Worcester,  13  Gray,  601 ;  Estes  v,  China,  56  Me.  407;  Union  v.  Durkes, 
38  N.  J.  L.  21 ;  Bowlsby  v,  Spcer,  31  N.  J.  L.  351. 

3  Estes  V.  China,  56  Me.  407 ;  Parks  v,  Newburyport,  10  Gray,  28;  Luther 
».  Winnisimmet,  9  Cush.  171;  Ashley  v.  Wolcott,  ii  Cush.  192;  Dickinson 
V.  Worcester,  7  Allen,  19;  Flagg  v,  Worcester,  13  Gray,  601. 

♦  Perry  v.  Worcester,  6  Gray,  544 ;  Parker  v,  Lowell,  1 1  Gray,  353.  Com- 
pare Rowe  V,  Granite  Bridge,  21  Pick.  344;  Anthony  v,  Adams,  I  Mete.  284; 
McUcn  V.  Western  R.  Co.,  4  Gray,  301. 
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respect  to  similar  acts  done  by  the  county  commissioners.* 
In  New  York,  a  city  may  not,  without  paying  damages,  so 
grade  and  drain  a  street  as  to  turn  upon  the  land  of  a  pro- 
prietor water  which  formerly  ran  in  another  direction.'  If  a 
city,  with  the  consent  of  the  owner  of  private  property,  con- 
struct a  drain  thereon,  it  will  be  under  no  obligation  to  keep 
the  same  in  repair.3  In  Maine,  a  town  is  not  liable,  either  by 
statute  or  at  common  law,  for  a  back-flowing  of  water  upon 
private  grounds  in  consequence  of  an  obstruction  placed  in  a 
culvert  by  a  wrong-doer.*  Upon  grounds  already  stated,^  if 
a  public  sewer  becomes  incapable  of  discharging  the  volume 
of  water  for  which  it  was  designed,  either  by  a  change  of 
surface  drainage  in  consequence  of  the  drainage  of  streets,* 
or  by  the  natural  growth  of  the  city ,7  the  city  will  not  be 
liable  to  pay  damages  by  reason  of  not  having  enlarged  it. 
In  Massachusetts,  no  action  lies  against  a  city  for  failing  to 
keep  a  public  cesspool  and  sewer  in  repair,  whereby  waste 
water  accumulates  and  flows  into  the  cellar  of  a  neighboring 
house  which  is  not  connected  with  the  sewer  by  a  drain ;  ^ 
but  it  is  otherwise  where  the  injured  land-owner  has  been 
compelled,  by  ordinance,  to  connect  with  a  sewer  which 
backs  water  upon  his  land.9  In  Michigan,  a  municipal  cor- 
poration is  not  liable,  at  the  suit  of  an  individual,  for  damages 
arising  from  the  insufficiency  or  defective  construction  of  a 
public  sewer,  where  such  damages  result  directly  to  the 
party  injured  from  his  use  of  it  for  his  private  convenience. 
The  fact  that  such  a  person  paid  annually  a  sum  of  money 
for  the  privilege  of  draining  into  the  sewer  was  not  deemed 

'  Tyson  v.  Commissioners  of  Baltimore  County,  28  Md.   510;    Walter  x\ 
Commissioners  of  Wicomico  County,  35  Md.  385. 

*  Byrnes  v,  Cohoes,  67  N.  V.  204  (affirming  5  Hun,  602). 
3  McCaffrey  v,  Albany,  11  Hun,  613. 

*  Peck  V.  Ellsworth,  36  Me.  393. 
5  Ante,  II. 

^  Steinmeyer  v,  St.  Louis,  3  Mo.  App.  256. 

7  Wheeler  v,  Worcester,  10  Allen,  591. 

*  Barry  v,  Lowell,  8  Gray,  127. 
9  Child  V.  Boston,  4  Allen,  41. 
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evidence  of  an  undertaking  on  the  part  of  the  city  to  furnish 
ample  drainage  for  his  premises.'  When  liable  at  all  for 
damages  occasioned  by  the  overflow  of  one  of  its  sewers, 
the  city  is,  of  course,  liable  only  upon  proof  of  negligence. 
If  the  sewer,  always  open  before,  becomes  stopped  in  con- 
sequence of  a  sudden  rain  filling  it  with  sand,  the  city  will 
not  be  liable  to  one  whose  premises,  in  consequence  of  such 
an  accident,  are  overflowed.' 

XIL  Liability  for  Non-repair  of  Highways.  —  It  is  now 
settled  in  most  of  the  States,  independently  of  statutes  ex- 
pressly so  providing,  that  cities  and  towns  which  voluntarily 
accept  charters  from  the  State,  clothing  them  with  special 
privileges  to  be  exercised  for  the  benefit  of  their  citizens, 
and  committing  to  them  exclusive  control  over  streets,  alleys, 
and  highways  within  their  limits,  are  liable  in  an  action  for 
damages  to  any  person  injured  by  their  failure  to  keep  such 
streets,    alleys,    and    other    highways   in   suitable    repair.^ 

'  Dermont  v.  Detroit,  4  Mich.  435. 

'  Smith  V,  New  York,  4  Hun,  637  (affirmed,  66  N.  Y.  295). 

3  Cooley's  Const.  Lim.  248;  Dillon  on  Mun.  Corp.,  sec.  785  et  seq, ;  Weet 
z'.  Brockport,  16  N.  Y.  161,  note;  Hines  v.  Lockport,  50  N.  Y.  236  (affirming 
5  Lans.  16) ;  s.  c,  41  How.  Pr.  435 ;  Requa  v,  Rochester,  45  N.  Y.  129;  Wilson 
V,  Watertown,  5  N.  Y.  Sup.  Ct.  579;  s.  c,  3  Hun,  508  ;  Peach  v.  Utica,  10  Hun, 
477 ;  Conrad  v,  Ithaca,  16  N.  Y.  158;  Mosey  v.  Troy,  61  Barb.  580 ;  Reinhard 
V.  New  York,  2  Daly,  243;  Wallace  v.  New  York,  2  Hilt.  440;  s.  r.,  18  How. 
Pr.  169;  Davenport  v.  Ruckman,  37  N.  Y.  568;  Clemence  tf.  Auburn,  66  N, 
Y.  334;  Nims  V,  Troy,  59  N.  Y.  500;  Ring  v,  Cohoes  County,  13  Hun,  76; 
Weightman  v,  Washington,  i  Black,  39;  Chicago  v.  Robbins,  2  Black,  418; 
Nebraska  City  v.  Campbell,  2  Black,  591 ;  Hutson  v.  New  York,  9  N.  Y.  163; 
s.  r.,  Seld.  Notes,  208 ;  5  Sandf.  S.  C.  287 ;  Omaha  v,  Olmstead,  5  Neb. 
446;  Topeka  v,  Tuttle,  5  Kan.  311 ;  Atchison  v.  King,  9  Kan.  550;  Ottawa 
V.  Washabaugh,  ii  Kan.  124;  Wyandotte  v.  White,  13  Kan.  191;  Smith  z^. 
Leavenworth,  15  Kan.  81;  Baltimore  v.  Marriott,  9  Md.'  160;  Baltimore  v, 
Pendleton,  15  Md.  12;  Bell  v.  West  Point,  51  Miss.  262,  per  Peyton,  C.  J.; 
Griffin  v.  Williamston,  6  W.  Va.  312;  Erie  v,  Schwingle,  22  Pa.  St.  388; 
Kensington  v.  Wood,  10  Pa.  St.  93;  McLaughlin  v.  Corry,  77  Pa.  St.  109. 
In  Pennsylvania,  the  rule  extends  to  townships,  boroughs,  and  counties  also. 
Dean  v.  Milford,  5  Watts  &  S.  545 ;  Pittsburgh  v.  Grier,  22  Pa.  St.  54 ;  Allen- 
town  V.  Kramer,  73  Pa.  St.  406 ;  Humphreys  v,  Armstrong  County,  56  Pa. 
St.  204;  Hey  V.  Philadelphia,  81  Pa.  St.  44.  See  also,  in  support  of  the  rule, 
Shoolbred  v    Charleston,  2  Bay,  63;  Browning  v,  Springfield,   17  111.  143; 
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And  this  is  so,  although  the  statute  committing  to  such  a 
corporation  the  care  of  the  streets  and  highways  within  its 
limits  is  only  permissive  in  its  language.'  The  case  becomes 
clearer  where,  as  in  a  leading  case  in  Illinois,  the  duty  of  keep- 
ing the  streets  in  repair  is  clearly  imposed  by  the  charter, 
and  adequate  means  provided  for  its  performance.'  An- 
other reason  for  asserting  this  rule  has  been  found  in  the 
power  conferred  by  the  charter  of  a  city  to  prevent  and 
remove  nuisances.  The  exercise  of  such  a  power  is  not 
merely  a  duty,  but  imperative ;  and  the  words  "  power  "  and 
"  authority  "  in  such  a  charter  mean  duty  and  obligation,^ 

In  New  England  and  Wisconsin,*  this  obligation  is  cast 
upon  towns  and  cities  by  statute.  These  statutes  are  not 
generally  enlarged  by  construction.s     They  extend  only  to 

Alton  V.  Hope,  68  111.  167;  Joliet  v.  Verley,  35  III.  59;  Springfield  r.  LeClaire, 
49  111.  476;  Chicago  z^.  Smith,  48  111.  107;  Centralia  v,  Scott,  59  111.  129;  Me- 
chanicsburg  v.  Meredith,  54  111.  84;  Peru  v,  French,  55  111.  317;  Sterling  v, 
Thomas,  60  111.  264;  Cleveland  v,  St.  Paul,  18  Minn.  279;  Lindholm  v.  St. 
Paul,  19  Minn.  245;  Moore  z/.  Minneapolis,  19  Minn.  300;  Shartle  v,  Minne- 
apolis, 17  Minn.  308;  Rusch  v.  Davenport,  6  Iowa,  443;  Collins  v,  Coulicil 
Bluffs,  32  Iowa,  324;  Rowell  v,  Williams,  29  Iowa,  210;  Manderschid 
V,  Dubuque,  29  Iowa,  73 ;  s.  r.,  25  Iowa,  108 ;  Lowrey  v.  Delphi,  55  Ind.  250 ; 
Blake  v.  St.  Louis,  40  Mo.  569 ;  Bassett  v.  St.  Joseph,  53  Mo.  290 ;  Smith  v, 
St.  Joseph,  45  Mo.  449 ;  Jones  v.  New  Haven,  34  Conn,  i ;  Smoot  v. 
Wetumpka,  24  Ala.  112;  Atlanta  v.  Perdue,  53  Ga.  607;  Millcdgeville  v. 
Cooley,  55  Ga.  17;  Montgomery  v.  Gilmer,  33  Ala.  116;  Dargan  v.  Mobile, 
31  Ala.  469;  Centreville  v.  Woods,  57  Ind.  192.  Contra^  Navasota  «/.  Pcarce, 
46  Texas,  525;  Pray  z/.  Jersey  City,  32  N.  J.  L.  394;  Livermore  ik  Camden, 
31  N.  J.  L.  507 ;  Detroit  v.  Blackeby,  21  Mich.  84  (overruling,  it  seems,  Dewey 
v.  Detroit,  15  Mich.  307);  Moore  v,  Shreveport,  3  La.  An.  645;  Winebigler 
V,  Los  Angeles,  45  Cal.  36. 

'  Hutson  V,  New  York,  9  N.  Y.  163  (affirming  5  Sandf.  S.  C.  289);  s.  c, 
Seld.  Notes,  208;  New  York  v.  Furze,  3  Hill,  612. 

'  Browning  7'.  Springfield,  17  111.  143;  Smooth'.  Wetumpka,  24  Ala.  112; 
Moore  v.  Minneapolis,  19  Minn.  300;  Lindholm  v.  St.  Paul,  19  Minn.  245. 

3  Baltimore  v.  Marriott,  9  Md.  160. 

4  Ante,  I.;  Cook  v.  Milwaukee,  24  Wis.  270;  Bums  v,  Elba,  32  Wis.  605; 
Perkins  v.  Fond  du  Lac,  34  Wis.  35;  Houfe  v.  Fulton,  29  Wis.  296;  Wheeler 
V,  Westport,  30  Wis.  392;  Green  v.  Danby,  12  Vt.  338;  Mead  «/.  Derby,  40 
Conn.  205 ;  Peck  v.  Ellsworth,  36  Me.  393. 

5  Chidsey  v.  Canton,  17  Conn.  475;  Hcwison  v.  New  Haven,  34  Conn. 
136.  But  see  Ayer  v,  Norwich,  39  Conn.  376;  Young  v.  New  Haven,  39 
Conn.  435. 
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special  damages,  not  to  those  sustained  by  the  plaintiff  in 
common  with  the  rest  of  the  community/  They  embrace 
only  direct  injuries  in  consequence  of  using  the  road,  and  not 
in  being  prevented  from  using  it.'  They  give  a  right  of  action 
only  to  persons  using  the  highway  as  travellers,^  and  do  not 
embrace  damages  to  adjacent  property.^  They  are  gener- 
ally construed  not  as  extending  to  consequential  damages, 
such  as  loss  of  services  of  a  wife  or  child,  or  the  expense 
of  nursing  and  medical  attendance ;  5  but  they  are  other- 
wise construed  in  New  Hampshire.^ 

It  may  be  stated,  with  some  qualification,  that  want  of 
means  to  repair  the  particular  defect  will  be  no  defence  to 
an  action  by  a  traveller  injured  thereby,  if  the  municipal 
corporation,  or  its  appropriate  officer,  was  clothed  with  the 
power  of  raising  the  means,  —  as,  by  levying  a  tax,  issuing 
bonds,  or  otherwise.'     Want  of  funds,  and  of  the  legal  means 


'  See,  as  to  special  damage,  Quincy  Canal  v,  Newcomb,  7  Mete.  276; 
Brainard  v.  Connecticat  River  R.  Co.,  7  Cush.  511;  Blood  v.  Nashua,  etc., 
R.  *Co.,  2  Gray,  140;  Brightman  v.  Fairhaven,  7  Gray,  271;  Harvard  Col- 
lege v.  Steames,  15  Gray,  i;  Hartshorn  v.  South  Reading,  3  Allen,  504; 
Tisdale  v.  Norton,  8  Mete.  388;  Adams  v.  Carlisle,  21  Pick.  146;  Holman 
zr.  Townsend,  13  Mete.  297;  Farnum  v.  Concord,  2  N.  H.  392;  Griffin  v. 
Sanbornton,  44  N.  H.  246;  Farrelly  v,  Cincinnati,  2  Disney,  516  (where 
many  cases  are  reviewed) ;  Tomlinson  v.  Derby,  43  Conn.  562. 

'  Smith  V,  Dedham,  8  Cush.  524;   Holman  v,  Townsend,  13  Mete.  297. 

3  Harper  v.  Milwaukee,  30  Wis.  365;  Peck  v,  Ellsworth,  36  Me.  393; 
Holman  v,  Townsend,  13  Mete.  297  ;  Sykes  v.  Pawlet,  41  Vt.  446;  Stiekney  v. 
Salem,  3  Allen,  374;  Blodgett  v,  Boston,  8  Alien,  237 ;  McDougall  v.  Salem, 
ixo  Mass.  21;  Lyons  v.  Brookline,  119  Mass.  491;  Tighe  v.  Lowell,  119 
Mass.  472 ;  Kidder  v.  Dunstable,  7  Gray,  104. 

*  Harper  v.  Milwaukee,  30  Wis.  365 ;  Peck  v.  Ellsworth,  36  Me.  393 ;  Smith 
V.  Dedham,  8  Cush.  522 ;  Holman  v.  Townsend,  13  Mete.  297 ;  Sykes  v, 
Pawlet,  43  Vt.  446. 

5  Reed  v,  Belfast,  20  Me.  246;  Harwood  v,  Lowell,  4  Cush.  310;  Chid- 
sey  f.  Canton,  17  Conn.  475.  For  a  similar  view  under  the  Vermont  statute, 
see  the  opinion  of  Bennett,  J.,  in  Hyde  v.  Jamaica,  27  Vt.  443. 

^  Conway  v.  Jefferson,  46  N.  H.  521;  Elliott  v.  Lisbon,  57  N.  H.  27; 
Elliott  V,  Concord,  27  N.  H.  204;  Wheeler  v.  Troy,  20  N.  H.  77;  Corey  v. 
Bath,  35  N.  H.  531 ;  Woodman  v.  Nottingham,  49  N.  H.  387. 

^  Erie  City  v,  Schwingle,  22  Pa.  St.  385 ;  Hines  v.  Lockport,  50  N.  Y.  236 
(affirming f.  c,  41  How.  Pr.  435 ;  5  Lans.  16;  60  Barb.  378) ;  Hyatt  v,  Rondout, 
44  Barb.  385  (affirmed,  see  41  N.  Y.  619);  Peach  v,  Utica,  10  Hun,  477; 
Hutson  V,  New  York,  5  Sandf.  289;  Milledgeville  v.  Cooley,  55  Ga.  16. 
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of  procuring  them,  will,  of  course,  be  an  excuse  ;  but  prima 
facie  such  means  exist/  and  the  absence  of  them  must,  it 
seems,  be  shown  by  way  of  defence,"  and  evidence  of  a 
want  of  means  is,  therefore,  in  general,  irrelevant.^  The  rule 
remains,  however,  that  it  is  a  matter  of  discretion  with  a 
municipal  corporation  what  kind  of  a  road  it  will  build,^  and 
it  cannot  be  charged  for  failing  to  cut  broad  and  smooth 
roads  around  precipitous  hill-sides,  where  the  expense  would 
be  enormously  disproportionate  to  the  means  at  its  disposal.' 

XIII.  What  Constitutes  a  Highway, — Highways  for  the 
non-repair  of  which  municipal  corporations  are  liable  are 
established  in  two  ways:  either  (i)  by  being  laid  out  as 
such  by  the  constituted  authorities,  in  conformity  with  law,* 
or  (2)  by  public  user  as  a  highway  for  such  a  length  of 
time  as  raises  the  presumption  of  adoption  as  a  highway  by 
the  municipal  corporation. '    That  a  town  has  been,  in  fact,  laid 

*  Day  V,  Grossman,  i  Hun,  570;  Shartle  v,  Minneapolis,  17  Minn.  308. 

*  See  Hover  v,  Barkhoof,  44  N.  V.  113,  118;  Adsit  v.  Brady,  4  Hill,  630, 
634;  Hyatt  V,  Rondout,  44  Barb.  385  (affirmed,  see  41  N.  Y.  619);  Shartic 
V,  Minneapolis,  17  Minn.  308. 

3  Milledgeville  v,  Cooley,  55  Ga.  17;   Winship  v.  Enfield,  42  N.  H.  197. 

4  Ante,  II. 

5  Ferry  Township  v.  John,  79  Pa.  St.  412. 

^  Willey  V,  Ellsworth,  64  Me.  60.  See  Hemphill  v,  Boston,  8  Gush.  195 ; 
Sherwood  v.  Town  of  Weston,  18  Gonn.  32;  Daniels  v.  Athens,  55  Ga.  609 ; 
Indianapolis  v,  McGlure,  2  Ind.  147 ;  Sampson  v,  Goochland  Justices,  5  Gratt. 
241;  Stark  V,  Lancaster,  57  N.  H.  88;  Topsham  v.  Lisbon,  65  Me.  449; 
Page  V.  Weathersfield,  13  Vt.  424;  Blodgett  v.  Royalton,  14  Vl  288;  Hyde 
V,  Jamaica,  27  Vt.  443;  Young  v.  Wheelock,  18  Vt.  493;  Folsom  ».  Under- 
bill, 36  Vt.  580;  Mayor  z/.  Sheffield,  4  Wall.  189;  Doyle  v,  Vinalhaven,  66 
Me.  348;  Gilpatrick  v,  Biddeford,  54  Me.  93;  Lowell  v.  Moscow,  12  Me. 
300;  Blaisdell  v.  Portland,  39  Me.  113;  Oliver  v,  Worcester,  102  Mass.  489; 
Wcare  v,  Fitchburg,  1 10  Mass.  334 ;  The  Gommonwealth  v.  Petersham,  4  Pick. 
119;  Drury  v,  Worcester,  21  Pick.  44;  Bowman  v.  Boston,  5  Gush.  i.  As  to 
bridges.  Rex  v.  West  Riding  of  Yorkshire,  5  Burr.  2594 ;  s.  r.,  2  W.  Black. 
685;  another  case  under  the  same  name,  2  East,  342;  Rex  v,  Devon,  14  East, 
477;  Beckwith  v.  Whalen,  5  Lans.  376;  Rex  z/.  Devon,  i  Ry.  &.  M.  144. 

7  Hull  V.  Richmond,  2  Woodb.  &  M.  337;  Shugart  v,  Halliday,  ii  Gh. 
Leg.  N.  1 1 1 ;  St.  John  v.  New  York,  3  Bosw.  483 ;  Goffin  v,  Plymouth,  49 
N.  H.  173;  Conway  v,  Jefferson,  46  N.  H.  521 ;  Stevens  v.  Nashua,  46  N.  H. 
192;  Bagley  z\  Ludlow,  41  Vt  425;  Beach  v.  Frankenbergcr,  4  W.  Va.  712; 
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out  may  be  proved  by  recitals  in  ancient  records  and  grants.* 
The  fact  that  the  municipal  corporation  has  within  a  recent 
period  made  repairs  upon  a  particular  highway  or  bridge  is 
generally  looked  to  as  evidence  of  its  adoption  of  the  way 
or  bridge,  and  of  its  consequent  liability  to  repair."  The 
liability  to  repair  does  not,  in  general,  arise  in  case  of  the 
street  of  a  city  or  village  until  the  street  has  been  opened 
and  improved.3  The  same  obligation  to  repair  arises  where 
the  city  adopts  a  bridge,  sidewalk,  or  other  improvement 
made  by  a  volunteer,  or  by  voluntary  subscription  of  citi- 
zens, or  by  a  railway  company  in  restoring  a  highway  over 
its  road.*  After  a  highway  has  been  discontinued,  the  obli- 
gation to  repair,  of  course,  ceases.  Whether  this  has  been 
done  must  depend  upon  a  variety  of  circumstances,  too 
numerous  and  complicated  to  be  brought  within  the  limits 
of  this  article.^ 

Colby  V,  Beaver  Dam,  34  N.  Y.  285 ;  Codner  v,  Bradford,  3  Pinney,  259 ; 
Mayberry  i'.  Standish,  56  Me.  342;  Bumham  z/.  Boston,  10  Allen,  290;  Todd 
^-  Rome,  2  Me.  55;  Rowell  v.  Montville,  4  Me.  270;  Lawrence  v.  Mount  Ver- 
°^o,  35  Me.  100;  Aurora  r.  Colshire,  55  Ind.  484;  Wobum  v.  Henshaw,  loi 
Mass.  193;  Phelps  v,  Mankato,  23  Minn.  276;  Reed  v.  Northfield,  13  Pick. 
94;  Bliss  v.  Deerfield,  13  Pick.  102;  Stedman  v.  Southbridge,  17  Pick.  162; 
Winterbottom  v.  Lord  Derby,  L.  R.  2  Exch.  316. 

'  Willcy  V,  Portsmouth,  35  N.  H.  305. 

'  Hull  V.  Richmond,  2  Woodb.  &  M.  337;  Hayden  r.  Attleborough,  7 
^'^y*  338;  Brown  v.  Jefferson  County,  16  Iowa,  340;  Folsom  v.  Underbill,  36 
^^  5^;  The  State  r.  Cumberland,  6  R.  L  496;  Page  v.  Weathersfield,  13  Vt. 
^24;  Dickinson  v,  Rockingham,  45  Vt.  99;  Barton  v.  Montpelier,  30  Vt.  650; 
^dner.  t/.  Bradford,  3  Pinney,  259;  s,  c,  3  Chand.  291;  Shartle  v.  Minne- 
apolis, 17  Minn.  308.  Contra,  Daniels  v,  Athens,  55  Ga.  609;  Baker  v,  Ded- 
"*•»,  16  Gray,  393;  Bowman  v.  Boston,  5  Cush.  i.  See  Gilpatrick  v,  Bidde- 
^^^^*  51  Me.  182;  s.  c„  54  Me.  93;  Taylor  v,  Boston  Water-Power  Co.,  12 

^y*  415.  Evidence  that  the  town  repaired  the  street  after  the  accident 
^^  been  held  competent.     Sewell  v.  Cohoes,  11  Hun,  626. 

^  Undholm  v,  St  Paul,  19  Minn.  245;  Bowman  v,  Boston,  5  Cush.  i ;  The 
Commonwealth  v.  Boston,  16  Pick.  442 ;  Hayden  v,  Attleborough,  7  Gray,  339. 

*  Requa  v,  Rochester,  45  N.  Y.  129.     Compare  Batty  v.  Duxbury,  24  Vt. 

5S;  Barnes  v.  Newton,  46  Iowa,  567 ;  Moreland  v.  Mitchell  County.  40  Iowa, 

394;  Albee  v.  Floyd  County,  46  Iowa,  177;  Van  Pelt  v.  Davenport,  42  Iowa, 

^?  Shartle  v.  Minneapolis,  17  Minn.  308;   Newlin  Township  v.  Davis,  77 

^^  St.  3,7. 

See,  upon  this  subject,  Tinker  v.  Russell,  14  Pick.  279;  The  State  «/. 
^**»Pton,  2  N.  H.  22 ;  The  State  v,  Cumberland,  6  R.  I.  496 ;  s,  c,  7  R.  I. 
'5;   Page  V,  Weathersfield,   13  Vt.  424;   Warner  v,  Holyoke,    112  Mass. 
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XIV:  Degree  of  Care  Required.  —  The  general  rule  is,  that 
in  the  reparation  of  its  highways  a  municipal  corporation  is 
answerable  in  damages  for  a  lack  of  ordinary  or  reasonable 
care.  It  is  not  held  to  the  liability  of  an  insurer,  nor  charge- 
able in  consequence  of  the  existence  of  latent  defects  which 
ordinary  skill  and  diligence  would  not  detect,  nor  is  it  ex- 
pected to  make  extraordinary  exertions,  nor  make  use  of  the 
very  best  means  and  appliances ;  but  it  is  held  to  the  same 
rule  of  diligence  which  is  expected  of  private  persons  in  the 
conduct  of  any  business  involving  a  like  danger  to  others ;  * 
and  whether  it  has  exercised  this  degree  of  diligence  is,  in 
general,  a  question  of  fact  for  the  jury,  under  proper  instruc- 
tions," although  there  are  cases  so  extreme  in  their  character 
that  the  court  is  warranted  in  instructing  the  jury  that  the 
highway  was  unsafe,  as  a  matter  of  law.3 

362.     When  dedication  may  be  revoked  by  owner.     Lee  v,  Sandy  Hill,  40 

N.  Y.  443. 

'  This  is  the  collected  result  of  the  following  cases:  Beecher  v.  Derby 
Bridge  Co.,  24  Conn.  491 ;  Rapho  v.  Moore,  68  Pa.  St.  404;  Russell  v.  Men 
of  Devon,  2  Term  Rep.  667;  Vicksburg  v,  Hennessy,  54  Miss.  391,  396; 
Hicks  V.  Chaffee,  13  Hun,  293;  Ward  v.  Jefferson,  24  Wis.  342;  Centralia  v. 
Krouse,  64  111.  19;  Hume  v.  New  York,  47  N.  Y.  639.  Sec  Moore  v. 
Mobile,  I  Stew.  2S4;  Weigh tman  v.  Washington,  i  Black,  39;  Johnston  s'. 
Charleston,  3  S.  C.  232,  241 ;  Winn  v,  Lowell,  I  Allen,  177 ;  Raymond  z\ 
Lowell,  6  Cush.  524;  McDonough  r.  Virginia  City,  6  Nev.  93;  Wheeler 
V,  Westport,  30  Wis.  392  (citing  Johnson  v.  Haverhill,  35  N.  H.  52;  Graves 
V.  Shattuck,  35  N.  H.  257;  Winship  v,  Enfield,  42  N.  H.  74;  Palmer  v. 
Portsmouth,  43  N.  H.  265) ;  Blake  v.  St.  Louis,  40  Mo.  569,  per  Wagner, 
J. ;  Griffin  v.  Williamstown,  6  W.  Va.  312,  following  Wendell  v,  Troy,  39 
Barb.  335  (affirmed,  4  Keyes,  261);  Chicago  v.  McGiven,  78  111.  347 ;  Chicago 
V.  Bixby,  84  III.  82 ;   Merrill  v,  Hampden,  26  Me.  234. 

*  Grayville  v.  Whitakcr,  85  III.  439 ;  s.  r.,  6  Cent  L.  J.  97 ;  Draper  v. 
Ironton,  42  Wis.  696;  /.  r.,  5  Reporter,  223;  Benedict  r.  Fond  du  Lac,  7 
Cent.  L.  J.  258;  J.  c.f  6  Reporter,  799;  McMaugh  v.  Milwaukee,  32  Wis.  200; 
Bryant  r.  Biddeford,  39  Me.  193;  Dowd  v.  Chicopee,  116  Mass.  93;  Ghenn 
V.  Provincetown,  105  Mass.  313;  Brooks  v,  Somerville,  106  Mass.  271 ;  Cas- 
sady  V.  Stockbridge,  21  Vt.  391;  Willard  r.  Newbury,  22  Vt.  458;  Kelsey  v. 
Glover,  15  Vt.  708;  Sessions  v.  Newport,  23  Vt.  9;  Leicester  v.  Pittsford,  6 
Vt.  245;  Wheeler  v.  Westport,  30  Wis.  392;  Merrill  v.  Hampden,  26  Me. 
234;  Craig  V.  Sedalia,  63  Mo.  417;  Johnson  v.  Haverhill,  35  N.  H.  74; 
Hume  V,  New  York,  47  N.  Y.  639 ;  Bagley  v.  Ludlow,  41  Vt.  425 ;  Hull  r. 
Richmond,  2  Woodb.  &  M.  337. 

3  Benedict  v.  Fond  du  Lac,  7  Cent.  L.  J.  258;  j.  r.,  6  Reporter,  799;  Pri- 
deaux  v.  Mineral  Point,  43  Wis.  513;    s.  c,  6  Cent  L.  J.  428;    Holley  7*. 
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XK  When  Notice  of  the  Defect  is  a  Condition  of  Liability. — 
An  obvious  inference  from  the  foregoing  rule  is,  that  unless 
the  obstruction  or  defect  in  the  highway  causing  the  injury 
was  produced  by  the  municipal  corporation  itself,  or  by 
some  one  in  privity  with  it,*  the  city  will  not  be  liable  for 
the  damages  produced  by  the  defect  unless  it  had  notice 
thereof,  express  or  implied,  for  a  sufficient  length  of  time 
before  the  happening  of  the  accident  to  have  enabled  it,  by 
the  exercise  of  reasonable  diligence,  to  make  the  necessary 
repairs.  It  must  have  had  actual  notice,  or  a  sufficient  length 
of  time  must  have  elapsed  to  have  enabled  its  officers,  by 
the  exercise  of  reasonable  diligence,  to  have  discovered  the 
defect  and  repaired  it.  In  the  latter  case,  the  courts  will 
either  conclusively  presume  that  the  city  had  notice,  or 
charge  it  with  liability  for  the  resulting  damages  because 
of  its  negligence  in  not  knowing.'     Whether  the  city  had 

Winooski  T.  Co.,  i  Aik.  74;  Kelsey  v.  Glover,  15  Vt.  708.  But  see  Sessions 
V.  Newport,  23  Vt.  9. 

'  Brooks  V.  Somerville,  106  Mass.  271 ;  Monies  v.  Lynn,  119  Mass.  273; 
'.  r.,  121  Mass.  442;  Alexander  v.  Mount  Sterling,  71  111.  366;  Springfield  v. 
Lc  Claire,  49  111.  476;  Chicago  v,  Johnson,  53  111.  91  ;  Crosby  v,  Boston,  118 
Mass.  71,  74;   Rowe  v,  Portsmouth,  56  N.  H.  291. 

'  Barrett  v.  St.  Joseph,  53  Mo.  290;  Schweickhardt  v.  St.  Louis,  2  Mo. 
^PP*  57'  t  Doherty  v.  Waltham,  4  Gray,  596;  Harper  v.  Milwaukee,  30  Wis. 
365;  Prideaux  v.  Mineral  Point,  43  Wis.  513;  j.  r.,  6  Cent.  L.  J.  428;  Mack 
V.  Salem,  6  Or.  275;  Dorlon  v,  Brooklyn,  46  Barb.  604;  Sweet  v.  Glovers- 
ville,  12  Hun,  302;  Wilson  v,  Watertown,  3  Hun,  508;  Todd  v.  Troy,  61  N. 
Y.  506;  McGinity  v.  New  York,  5  Duer,  674;  Hart  v,  Brooklyn,  36  Barb. 
226;  Seaman  v.  New  York,  3  Daly,  147;  Bush  v.  Geneva,  3  N.  Y.  Sup.  Ct. 
409;  Chicago  V.  Langlass,  66  111.  361 ;  Peru  v,  French,  55  111.  317;  Reed  v, 
Northfield,  13  Pick.  94;  Doulon  v.  Clinton,  33  Iowa,  397;  Rowell  v,  Wil- 
liams, 29  Iowa,  210;  Boucher  v.  New  Haven,  40  Conn.  456;  Bill  v,  Nor- 
wich, 39  Conn.  222;  Clark  v.  Corinth,  41  Vt.  449;  Ozier  v,  Hinesburgh,  44 
Vt  220;  Hume  v.  New  York,  47  N.  Y.  639;  Jansen  v,  Atchison,  16  Kan. 
3S8;  Chicago  v.  Murphy,  84  111.  224;  Lobdell  v.  New  Bedford,  i  Mass. 
153;  Harriman  v,  Boston,  114  Mass.  241 ;  Howe  v.  Plainfield,  41  N.  H.  135 ; 
Morrill  v.  Deering,  3  N.  H.  53;  Hubbard  v.  Concord,  35  N.  H.  52;  Ward 
V,  JeflFerson,  24  Wis.  342 ;  Colby  v.  Beaver  Dam,  34  Wis.  285 ;  Goodnough 
v»  Oshkosh,  24  Wis.  549 ;  s.  r.,  sub  nom,  Goodno  v.  Oshkosh,  28  Wis.  300 ; 
Hall  V.  Fond  du  Lac,  42  Wis.  274;  Mosey  v,  Troy,  61  Barb.  581 ;  Reinhard 
V,  New  York,  2  Daly,  243;  Manchester  v.  Hartford,  30  Conn.  118;  Town- 
tend  V.  Des  Moines,  42  Iowa,  657;  Schmidt  v,  Chicago,  etc.,  R.  Co.,  83 
III.  405;  Chicago  V.  McCarty,  75  111.  602;  Cusick  v.  Norwich,  40  Conn.  375. 
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notice  is  a  question  of  fact  for  the  jury.'  Notice  will  be  in- 
ferred if  the  defect  in  the  street  or  sidewalk  had  existed  for 
a  considerable  length  of  time ; '  or  from  the  fact  that  the 
defect  had  existed  so  long  as  to  render  it  notorious,^  —  as,  in 
one  case  three  years,*  in  another  case  two  months,^  and  in 
another  several  months.^  Circumstances  may  also  exist 
under  which  notice  will  be  inferred  without  the  lapse  of  any 
time.  A  road-overseer,  for  example,  must  know  that  the 
road  will  be  blocked  by  a  heavy  fall  of  snow.^  Express 
notice  is  proved  in  various  ways,  —  as,  by  a  resolution  of  the 
city  council  to  repair  the  defect,®  or  by  the  fact  that  another 
person  had  been  injured  in  consequence  of  the  same  defect.^ 
Notice  to  the  chairman  of  the  board  of  town  supervisors ;  *° 

'  Howe  V,  Plainfield,  41  N.  H.  135;  Springer  v.  Bowdoinham,  7  Me.  442; 
Bradbury  v,  Falmouth,  18  Me.  64. 

'  Lindholm  v,  St.  Paul,  19  Minn.  245;  Reed  v,  Northfield,  13  Pick.  94: 
Harriman  v,  Boston,  114  Mass.  241;  Howe  v,  Lowell,  loi  Mass.  99;  Don. 
aldson  v,  Boston,  16  Gray,  508;  Hume  r.  New  York,  47  N.  Y.  639;  Mc- 
Laughlin V.  Corry,  77  Pa.  St.  109;  Goodno  v,  Oshkosh,  28  Wis.  300; 
Holt  V,  Penobscot,  56  Me.  15;  Springfield  v,  Doyle,  76  111.  202;  Rockford 
V,  Hildebrand,  61  III.  155;  Rill  v.  Norwich,  39  Conn.  222;  Manchester  v, 
Hartford,  30  Conn.  118;  Galesburg  v.  Higley,  61  111.  287;  Crosley  v,  Bos- 
ton, 118  Mass.  73;   Rowe  v,  Portsmouth,  56  N.  H.  291. 

3  Requa  v,  Rochester,  45  N.  Y.  129;  Hart  v,  Brooklyn,  36  Barb.  226, 
229;  Todd  V.  Troy,  61  N.  Y.  506;  Donlon  v,  Clinton,  33  Iowa,  397.  Some 
exceptions  have  been  admitted  to  this  rule.  In  Wisconsin,  it  has  been  stated 
that  where  the  defect  was  not  the  result  of  a  sudden  catastrophe,  such  as  a 
flood,  the  very  fact  of  its  existence  is  conclusive  evidence  of  the  lack  of  ordi- 
nary care.  Ward  v.  Jefferson,  24  Wis.  342.  Compare  McCabe  v,  Hammond, 
34  Wis.  590.  In  New  York,  it  has  been  held  that  if  the  defect  was  the  work 
of  a  trespasser,  the  notice  must  be  proved,  although  the  defect  had  existed  for 
along  time.  GrifHn  v.  New  York,  9  N.  Y.  456;  j.  r.,  Seld.  Notes,  223; 
Wallace  v.  New  York,  2  Hilt.  440;  j.  r.,  18  How.  Pr.  169.  But  this  decision 
is  wholly  out  of  the  line,  and  unsound,  because  it  ignores  the  paramount  duty 
of  the  city  to  keep  its  streets  safe  and  unobstructed  for  travel,  irrespective  of 
the  cause  of  the  obstruction,  whether  from  the  negligence  of  its  own  officers, 
the  action  of  the  elements,  or  the  work  of  trespassers.     Post^  XX. 

4  Barstow  v,  Berlin,  34  Wis.  357. 

5  Market  v.  St.  Louis,  56  Mo.  189. 

*  Hall  r.  Fond  du  Lac,  42  Wis.  274. 
7  McCabe  f .  Hammond,  34  Wis.  590. 

*  Erd  r.  St.  Paul,  22  Minn. '443. 
9  Chicago  t/.  Powers,  42  111.  169. 

'^  Jaquish  v,  Ithaca,  36  Wis.  108.     Contra^  the  fact  that  two  town  trustees 
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in  Maine,'  but  not  in  Massachusetts,"  nor  in  lowa,^  nor,  as  a 
matter  of  law,  in  Connecticut,*  notice  to  some  of  the  princi- 
pal citizens;  —  are  facts  which  have  been  invoked  in  various 
cases  as  evidence  of  express  notice.  In  Massachusetts,  there 
is  a  statute  making  it  a  condition  of  the  liability  of  the  town 
that  it  must  have  known  of  the  defect  in  time  to  repair  it, 
or  that  the  defect  must  have  existed  twenty-four  hours.s 
The  construction  of  this  statute  has  given  rise  to  a  number 
of  interesting  decisions,  which  there  is  not  space  here  to  give 
in  detail.^  It  is  needless  to  add  that  this  doctrine  of  con- 
structive notice  does  not  extend  to  latent  defects,  which  the 
oiBcers  of  corporations,  by  the  exercise  of  ordinary  skill  and 
diligence  in  the  survey  of  their  highways,  would  not  have 
detected.7 

XVI,  Extent  of  Duty  to  Repair,  —  The  rule  of  diligence 
already  stated  ^  exacts  that  the  municipal  corporation  must 
»nake  its  highway  safe  for  the  whole  width  of  its  travelled 
part;  and  in  particular  localities,'  especially  in  populous 
towns  and  cities,"  for  its  entire  width.  If  dangerous  excava- 
tions are  made  in  the  highway,  no  matter  by  whom,  it  must 
fill  them  up,  guard  them,  light  them,  or  otherwise  warn  trav- 
ellers against  them." 

^'^  a  defect  was  not  notice  to  the  town.     Bush  v,  Geneva,  3  N.  V.  Sup.  Ct.  409. 
Notice  to  a  single  alderman  has  been  held  not  enough.     Peach  v.  Utica,  10 

*^°»'  477. 

Mason  v.  Ellsworth,  32  Me.  271 ;  Tuell  v,  Paris,  23  Me.  556;  French  r. 

fin»H5wick,  21  Me.  29. 
'  Donaldson  v,  Boston,  16  Gray,  508. 
^  Cramer  v.  Burlington,  39  Iowa,  512. 

*  Bill  V.  Norwich,  39  Conn.  222. 

^  Gen.  Stat.  Mass.  i860,  ch.  44,  sec.  22. 
Kyerson  v,  Abington,    102   Mass.   526;  Donaldson  v,  Boston,  16  Gray, 
Y^\  Maccarty  v,  Brookline,  114  Mass.  527;  Harriman  v.  Boston,  114  Mass. 
241 ;  Crosley  t^.  Boston,  118  Mass.  71 ;   Brooks  v,  Somerville,  106  Mass.  271. 

'  Hart  V,  Brooklyn,  36  Barb.  226,  229. 

*  Ante,  XIV. 

*  Bryant  v,  Biddeford,  39  Me.  193.  Compare  Smith  v,  Wendell,  7  Cush. 
498;  Shepardson  v.  Colerain,  13  Mete.  55. 

'*•  Saltmarsh  v.  Bow,  56  N.  H.  428. 

"  Cleveland  v.  St.  Paul,   18  Minn.  279;  Detroit  v.  Carey,  9  Mich,  165; 
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E  coftversOy  it  is  not  ordinarily  bound  to  make  repairs  out- 
side the  travelled  path ; '  but  a  plain  exception  to  this  rule 
exists  where  there  are  excavations  or  obstructions  outside 
the  travelled  path,  and  so  near  thereto  that,  combining  with 
the  ordinary  accidents  of  travel,  they  are  liable  to  result  in 
injury  to  the  traveller.  Here  the  corporation  must  remove 
the  obstruction,  or  protect  the  traveller  from  it  by  suitable 
barriers,  or  pay  any  resulting   damages.^    The  same  rule 

Buffalo  v.  Holloway,  7  N.  Y.  493;  /.  r.,  Seld.  Notes,  25;  Wallace  v.  New 
York,  18  How.  Pr.  169;  s.  c,  2  Hilt.  440;  Memphis  v,  Lasser,  9  Humph. 
757;  Bowie  v,  Kansas  City,  51  Mo.  454;  Wendell  v.  Troy,  4  Keyes,  261; 
Birmingham  v.  Dover,  3  Brews.  69;  Butler  v.  Bangor,  5  Reporter,  431  ;  67 
Me.  385;  Willard  v.  Newbury,  22  Vt.  458;  Baltimore  v.  Pendleton,  15  Md. 
12;  Grimes  v,  Keene,  52  N.  H.  330;  Deyoe  v.  Saratoga  Springs,  i  Hun, 
341 ;  J.  c.f  3  N.  Y.  Sup.  Ct.  504;  Chicago  v.  Hesing,  83  III.  204;  Sterling  v. 
Thomas,  60  111.  264 ;  Springfield  v.  Le  Claire,  49  111.  476 .  Chicago  v.  Gallagher, 
44  111.  295;  Chicago  V.  Johnson,  53  III.  91 ;  Koester  v.  Ottumwa,  34  Iowa,  41 ; 
Nashville  v.  Brown,  9  tieisk.  i ;  Freeport  v.  Isbell,  83  III.  440.  So,  under 
statutes  ii^  New  England.  Doherty  v.  Waltham,  4  Gray,  596 ;  Myers  v. 
Springfield,  112  Mass.  489;  Hodgkins  z/.  Rockport,  116  Mass.  573;  Stack  v. 
Portsmouth,  52  N.  H.  221;  Burnham  v.  Boston,  10  Allen,  290;  Prentiss  v. 
Boston,  112  Mass.  43;  Morton  v.  Frankfort,  55  Me.  46;  Kimball  v.  Bath, 
38  Me.  219;  Phillips  v.  Veazie,  40  Me.  96;  Batty  v,  Duxbury,  24  Vt.  155; 
Cassady  T/.  Stockbridge,  .21  Vt.  391.  Compare  The  State  t/.  Gorham,  37  Me. 
451.     Contra^  West  Chester  v,  Apple,  35  Pa.  St.  284. 

*  Leslie  v.  Lewiston,  62  Me.  468;  Morgan  v.  Hallowell,  57  Me.  375; 
Philbrick  v,  Pittston,  63  Me.  477;  Howard  v.  North  Bridgewatcr,  16  Pick. 
189;  Shepardson  v.  Colerain,  13  Mete.  55;  Smith  v,  Wendell,  7  Cush.  498: 
Hallz/.  Unity,  57  Me.  529;  Macomber  ?/.  Taunton,  100  Mass.  255;  Kelly  v. 
Fond  du  Lac,  31  Wis.  179;  Kellogg  v.  Northampton,  4  Gray,  69;  Farnum  v. 
Concord,  2  N.  H.  392;  Willey  v,  Portsmouth,  35  N.  H.  303.  312;  Hull  v, 
Richmond,  2  Woodb.  &  M.  337,  343;  Wright  v.  Saunders,  65  Barb.  214 
(affirmed,  .3  Keyes,  323);  j.  r.,  36  How.  Pr.  136;  Sykes  v.  Pawlet,  43  Vt. 
446;  Rice  V.  Montpelier,  19  Vt.  470.  Compare  O'Laughlin  v.  Dubuque,  42 
Iowa,  539. 

^  Hayden  v,  Attleborough,  7  Gray,  338 ;  Burnham  v.  Boston,  10  Allen, 
290;  Alger  V,  Lowell,  3  Allen,  402;  Snow  7/.  Adams,  i  Cush.  443;  Collins  v. 
Dorchester,  6  Cush.  396;  Nichols  z/.  Brunswick.  3  Cliff.  81;  Palmer  v.  An- 
dover,  2  Cush.  600;  Stevens  v.  Boxford,  10  Allen,  25;  Lyman  v.  Amherst,  107 
Mass.  339;  Babson  z'.  Rockport,  100  Mass.  93;  Britton  v.  Cummington,  107 
Mass.  347;  Puffer  v.  Orange,  122  Mass.  389;  Willey  v.  Portsmouth,  35  N.  H. 
303;  Hey  V,  Philadelphia,  81  Pa.  St.  44;  Lower  Macungie  Township  v,  Merk- 
hoffer,  71  Pa.  St.  276;  Aurora  v,  Colshire,  53  Ind.  484;  Cassady  v,  Stockbridge, 
21  Vt.  391;   Hyatt  V,  Rondout,  44  Barb.  391  ;  Norris  v.  Litchfield,  35  N.  H. 
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exacts  that  bridges  of  a  high  and  dangerous  character 
should  be  protected  with  railings ; '  at  least,  a  failure  so 
to  protect  them  is  a  case  for  a  jury  to  find  negligence.' 
Where  the  highway  is  rendered  impassable  by  the  washing 
away  of  a  bridge,  by  excavating  for  the  construction  of 
a  railroad,  or  other  circumstance,  it  is  the  duty  of  the 
municipal  corporation,  not  only  to  erect  barriers,  or  warn- 
ings, to  prevent  travellers  from  falling  into  the  excava- 
tion, but  also  to  erect  a  by-way  around  it,  reasonably  safe 
and  commodious,  considered  with  reference  to  all  the  cir- 
cumstances of  the  case ;  ^  and  it  must,  in  such  case,  proceed 
to  make  necessary  repairs  with  due  diligence/  Whilst  a 
city  is  not  bound  to  light  its  streets  or  highways,'  yet,  if  it 
assume  to  light  a  certain  street  or  bridge,^  and  fail  to  do  so 
on  a  particular  occasion,  or  do  it  in  so  negligent  a  manner 
that,  in  consequence  thereof,  a  traveller  falls  into  an  excava- 
tion, it  must  pay  damages.^  The  same  measure  of  diligence 
exacts  that  a  municipal  corporation  must  clear  its  highway 
of  obstructions,^  no  matter  from  what  causes  they  may  have 

271 ;  Kenworthy  v.  Ironton,  31  Wis.  647;  Woods  v.  Groten,  in  Mass.  357  ; 
Leicester?;.  Pitts6eld,  6  Vt.  245;  Chapman  v.  Cook,  10  R.  I.  304;  Prideaux 
£'.  Mineral  Point,  43  Wis.  513;  s.  c,  6  Cent.  L.  J.  428;  Rice  v.  Montpelier,  19 
Vt.  470. 

*  Woodman  v.  Nottingham,  49  N.  H.  387;  Newlin  Township  v.  Davis,  77 
Pa.  St.  317;  Bronson  v.  Southbury,  37  Conn.  199  (where  the  want  of  railings 
was  held  "gross  and  culpable  negligence"  );  Thorp  v.  BrookBeld,  36  Conn. 
320;  Titcomb  v.  Fitchburg  R.  Co.,  12  Allen,  254;  The  Commonwealth  v. 
Decrfield,  6  Allen,  249;  Parker  v.  Boston  &  C.  R.  Co.,  3  Cush.  107. 

*  Houfe  7'.  Fulton,  29  Wis.  296;  s.  c,  34  Wis.  608 ;  Grayville  v,  Whitaker, 
85  111.  439. 

^  Willard  v.  Newbury,  22  Vt.  458;  Bates  v.  Sharon,  45  Vt  474;  Batty  v, 
Ouxbury,  24  Vt.  155 ;  Briggs  v.  Guilford,  8  Vt.  264. 
^  Briggs  V.  Guilford.  8  Vt.  264. 
^  Freeportr.  Isbell,  83  111.  440;  Randall  v.  Eastern  R.  Co.,  106  Ma^s.  276. 

*  Ante.  II. 

"*  Freeport  v,  Isbell,  83  111.  440;  Chicago  v.  Powers,  42  111.  169;  Indian- 
apolis ».  Gaston,  58  Ind.  224. 

Bigclow  V,  Weston,  3  Pick.  267 ;  Snow  v.  Adams,  i  Cush.  443 ;  French  v, 
Brunswick,  21  Me.  29;  Frost  v.  Portland,  1 1  Me.  271 ;  Coggswell  v.  Lexing- 
^®n.  4  Cush.  307;  Johnson  v.  Whitefield,  18  Me.  286;  Appleton  v.  Nantucket, 
'21  Mass.  161;  Bagley  z/.  Ludlow,  41  Vt  425;  Norristown  v,  Moyer,  67  Pa. 
'^^*  355 ;  McLaughlin  v.  Corry,   77  Pa.  St  109 ;    Indianapolis  v,  Gaston,  58 
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come  there,'  or  respond  in  a  civil  action  to  any  one  who  has 
suffered  special  damage "  by  coming  in  contact  with  them, 
without  fault  on  his  part.  Actionable  obstructions  and  de- 
fects, within  the  meaning  of  New  England  statutes,  have 
been  declared  generally  to  consist  of  objects  deposited  on 
the  highway,  but  not  of  moving  objects,  such  as  a  wagon  car- 
rying a  peculiar  load,^  boys  sliding  down  hill,^  and  the  like.5 
The  following  objects  have  been  held  actionable  obstructions, 
where  they  resulted  in  damage  to  a  traveller:  Bricks  piled  in 
the  streets  by  a  public  contractor;*  large  stones  deposited 
along  the  sides  of  a  road,  to  be  used  in  rebuilding  a  bridge  ; ' 
a  rope  stretched  across  the  highway,  made  fast  at  one  end  to 
a  tree,  and  at  the  other  to  logs  floating  in  the  river ;  *  logs  de- 
posited by  private  persons  along  the  side  of  the  travelled 
path,  within  the  limits  of  the  highway ;  9  a  post,  near  the  line  of 
the  highway,  within  the  limits  of  the  general  course  and  di- 
rection of  travel,  and  where  travellers  were  accustomed  to 
pass, '°  or  within  the  highway,  erected  to  make  the  line  of  a 
sidewalk ; "  a  stump,  two  feet  high,  standing  upon  the  side- 

Ind.  224.  Contra^  in  New  Jersey,  under  a  rule  elsewhere  discussed  {anff, 
III.),  Pray  r.  Jersey  City,  23  N.  J.  L.  394. 

■  Frost  V,  Portland,  ii  Me.  271;  Palmer  v.  Portsmouth,  43  N.  H.  265; 
Hardy  v.  Kcene,  52  N.  H.  370 ;  Elliott  v.  Concord,  27  N.  H.  204 ;  Batty  z\ 
Duxbury,   24  Vt.  155;  Phillips  v.  Veazie,  40  N.  H.  96. 

'  Anfe,  XII.  See  Stetson  v.  Faxon,  19  Pick.  147 ;  Holman  v.  Townsend, 
13  Mete.  297  ;  Smith  v.  Dedham,  8  Cush.  522. 

3  Davis  V.  Bangor,  42  Me.  522;  Barker  v.  The  Commonwealth,  19  Pa.  St. 
412. 

4  Shepherd  v.  Chelsea,  4  Allen,  113. 

5  See  Rex  r.  Egerly,  3  Salk.  183;  United  States  v.  Hart,  Pet.  C,  Ct  390; 
The  Commonwealth  v.  Milman,  3  Serg.  &  R.  408 ;  Rex  v.  Carlisle,  3  Car.  & 

P.  636 ;   Rex  V.  Cross,  3  Camp.  326 ;  The  People  v.  Cunningham,  i  Denio,  524. 
^  Frost  V.  Portland,  11  Me.  271. 
7  Bigelow  V.  Weston,  3  Pick.  267.    Compare  Baltimore  v.  Holmes,  39  Md. 

243. 

*. French  7'.  Brunswick,  21  Me.  29. 

9  Snow    V,  Adams,    i   Cush.  443;    Johnson  v,   Whitefield,   18  Me.  286; 

Bagley  v.  Ludlow,  41  Vt.  425. 

"°  Coggswell  V.  Lexington,  4  Cush.  307. 

"  Appleton  V,  Nantucket,  121  Mass.  161.  Conira,  where  the  way  was  of 
ample  width,  smooth,  level,  and  straight,  and  there  was  no  trotfble  in  passings 
except  for  darkness.     Macomber  v,  Taunton,  100  Mass.  255. 
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walk ; '  the  ropes  of  a  derrick,  extending  above  and  across 
the  highway,  if  insecurely  placed  and  fastened ; '  a  pole 
erected  by  the  town  in  a  street,  and  allowed  to  stand  until  it 
became  rotten,  when  it  fell  upon  a  person  lawfully  there ;  ^ 
accumulations  of  ice  and  snow,  — but  this  will  be  separately 
discussed ;  *  market-stalls  erected  on  the  side  of  the  street, 
with  the  permission  of  the  city,  to  the  damage  of  adjoining 
proprietors ;  ^  but  not  telegraph-poles,  erected  at  the  edge 
of  a  sidewalk,  at  points  designated  by  the  selectmen  under 
a  statute.^  Railroads  laid  in  streets  under  lawful  authority 
are,  of  course,  not  actionable  obstructions,^  but  may  become 
such  if  the  work  of  building  them  is  negligently  or  wantonly 
done;^  and  if  they  are  so  built,  or  allowed  to  get  out  of  re- 
pair, as  to  constitute  an  obstruction  to  ordinary  travel,  in 
consequence  of  which  a  traveller  sustains  an  injury,  he  may 
recover  damages  from  the  city .9 

XV I L  Objects  Falling  upon  Travellers,  —  The  Supreme 
Court  of  Indiana  has  held  that  the  power  of  a  city  over  its 
streets,  and  the  right  of  the  public  to  them,  extends  upward 
indefinitely,  for  the  purpose  of  their  preservation,  safety,  and 
enjoyment.'**     This  doctrine  is  based  upon  the  soundest  con- 

'  Indianapolis  ik  Gaston,  58  Ind.  224. 
'  Hardy  v,  Keenc,  52  N.  H.  370. 

3  Norrislown  v.  Mayor,  67  Pa.  St.  355. 

4  Post,   XIX. 

5  St.  John  V.  New  York,  3  Bosw.  483.  Upon  like  grounds,  a  city  has  been 
held  liable  for  emptying  a  sewer  into  a  dock,  so  that  by  the  deposit  of  sedi- 
ment the  navigation  was  obstructed,  to  the  damage  of  wharf-owners.  Frank- 
lin Wharf  Co.  v,  Portland,  'h^  Me.  46. 

^  Young  V,  Yarmouth,  9  Gray,  386. 

7  Moses  z'.  Pittsburgh,  etc.,  R.  Co.,  21  111.  516;  Murphy  v,  Chicago,  29 
111*  279;  Porter  z/.  North  Missouri  R.  Co.,  "^2^  Mo.  128;  Kellinger  v.  Forty- 
second  Street  R.  Co.,  50  N.  Y.  206  (distinguishing  The  People  v,  Kerr,  27 
X.  Y.  188 ;  explaining  Drake  v,  Hudson  River  R.  Co.,  7  Barb.  508). 

®  Fletcher  v.  Auburn,  etc.,  R.  Co.,  25  Wend.  462;  Kellinger  v.  Forty- 
second  Street  R.  Co.,  50  N.  Y.  212,  per  Church,  C.  J.  ;  Tate  v.  Missouri,  etc., 
R.  Co.,  64  Mo.  149;  Lackland  v.  North  Missouri  R.  Co.,  31  Mo.  180;  Da- 
mourv.  L/ons,  44  Iowa,  276;  Stackhouse  v.  Lafayette,  26  Ind.  17. 

9  Brooklyn  v.  Brooklyn  City  R.  Co.,  47  N.  Y.  475. 

*°  Grove  r.  Fort  Wayne,  45  Ind.  429. 
VOL.  V.  NO.   I  8 
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siderations,  and  is  generally  acted  upon  by  the  courts.  The 
Supreme  Judicial  Court  of  Massachusetts,  however,  has  taken 
the  distinction  that  if  an  object  supported  wholly  by  an  adja- 
cent building  falls  upon  a  traveller,  —  as,  a  projecting  sign, — 
the  city  will  not  be  liable ;  *  but  if  the  dangerous  projection 
is  supported  to  any  extent  on  the  street  or  sidewalk,  then  the 
city  must  see  that  it  is  secure,  or  pay  resulting  damages.'  It 
is  trifling  with  litigants  to  decide  their  serious  complaints 
upon  such  distinctions.  Equally  objectionable  is  a  decision 
of  the  Supreme  Court  of  Rhode  Island,  exonerating  the  city 
of  Providence  from  liability  to  a  traveller  for  an  injury  sus- 
tained by  being  struck  by  a  show-board  placed  above  or 
near  the  sidewalk,  and  blown  down  by  a  high  wind.3  Under 
the  Massachusetts  rule,  a  city  is  liable  for  an  injury  to  a 
traveller  caused  by  k  dangerous  awning,^  for  the  city  has 
power  to  remove  such  a  nuisance.'  The  same  rule  obtains 
in  New  York,  but  it  does  not  extend  so  far  as  to  charge  the 
city  with  liability  for  damages  caused  by  the  fall  of  an  awn- 
ing in  consequence  of  a  latent  defect,  causing  it  to  break 
down  under  a  heavy  load  of  snow.^  A  like  liability  exists 
where  a  traveller  is  injured  upon  a  sidewalk  by  the  falling  of 
a  dangerous  wall.^  Projecting  cornices  fall  within  the  sound 
rule  declared  in  Indiana,  and  if  made  so  insecure  as  to  fall 
upon  travellers,  the  city  must  pay  damages.^  The  same 
reasoning  would  hold  a  city  liable  for  the  falling  upon  a 
traveller  of  snow  and  ice  accumulated  upon  an  adjacent 
building;  but  the  Massachusetts  doctrine,  just  seen,  denies 
liability  in  such  a  case.^  The  same  court  has,  however,  given 
damages  sustained  by  coming  in  contact  with  a  telegraph- 
wire  belonging  to  the  city,  and  negligently  lowered  so  as  to 

*  Jones  V.  Bostv)n,  104  Mass.  75. 
'  West  V.  Lynn,  no  Mass.  514. 

3  Taylor  ?/.  Peckham,  8  R.  I.  349. 

4  Drake  v.  Lo  sell,  13  Mete.  292;  Day  v,  Milford,  5  Allen,  98. 

5  Pedrick  V,  Bailey,  12  Gray,  163. 

^  Hume  V,  New  York,  47  N.  V.  639;  s,  r.,  9  Hun,  674. 

7  Parker  v,  Macon,  39  Ga.  725. 

^  Grove  v.  Fort  Wayne,  45  Ind.  429. 

9  Hixon  V,  Lowell,  13  Gray,  59. 
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obstruct  the  sidewalk.*  But  an  illegal  use  of  the  highway 
by  a  telegraph  company,  in  putting  up  or  taking  down  its 
wires,  is  not  a  defect  or  want  of  repair  of  the  highway,  within 
the  meaning  of  a  Massachusetts  statute,  so  as  to  make  the 
town  liable.* 

XVIII,  Sideivaiks  and  Crosswalks-  —  A  sidewalk  or  cross- 
walk is  included  in  the  general  distinction  of  highway  or 
street,  and  a  duty,  express  or  implied,  of  repairing  a  street 
or  highway  carries  with  it  the  duty  of  repairing  a  sidewalk 
orcrosswalk.3  Upon  grounds  elsewhere  stated,  this  liability 
is  primary,  and  extends  to  all  obstructions,  no  matter  by 
whom  placed  there ;  *  and  the  city  cannot  defend  by  alleging 
the  act  of  another  wrong-doer,  although  it  may  have  an 

*  Neuert  v,  Boston,  120  Mass.  338. 
'  Idid. 

3  Providence  v.  Clapp,  17  How.  161 ;  Colby  v,  Beaver  Dam,  34  Wis. 
285;  Manchester  v,  Hartford,  30  Conn.  118;  Topeka  v,  Tuttle,  5  Kan.  311; 
Atchison  v.  King,  9  Kan.  550;  Smith  v,  Leavenworth,  15  Kan.  81  ;  Jansen  v. 
Atchison,  16  Kan.  358;  Ottawa  v.  Washabaugh,  ii  Kan.  124;  Wyandotte  v. 
Wliite,  13  Kan.  191 ;  Fort  Scott  v.  Brothers,  20  Kan.  455;  Wilson  v.  Water- 
town,  3  Hun,  508;  J.  c,y  5  N.  Y.  Sup.  Ct.  579  (citing,  to  this  proposition, 
Hotson  V.  New  York,  9  N.  Y.  163;  Conrad  v.  Ithaca.  16  N.  Y.  158;  Weet  v. 
Brockport,  16  N.  Y.  161,  note;  Davenport  v.  Ruckman,  37  N.  Y.  568); 
Clemence  v.  Auburn,  66  N.  Y.  334' (affirming  4  Hun,  386);  Ellis  v,  Low- 
villc,  7  Lans.  434;  Wallace  v.  New  York,  2  Hilt.  440;  Rowell  v.  Williamsi 
29  Iowa,  210;  Rockford  v,  Hildebrand,  61  111.  155;  Bloomington  v.  Bay,  42 
ni.  503;  Chicago  V,  Robbins,  2  Black,  418;  Galesburg  v.  Higley,  61  111.  287; 
Sterling  v,  Thomas,  60  111.  264;  Stinson  v,  Gardiner,  42  Me.  248;  Bacon  v, 
Boston,  3  Cush.  174;  George  v.  Haverhill,  no  Mass.  506;  Loan  v.  Boston, 
106  Mass.  450;  Barnes  v.  Newton,  46  Iowa,  567 ;  Dewey  r.  Detroit,  15  Mich. 
307;  Rcinhard  v.  New  York,  2  Daly,  243;  Johnston  v,  Charleston,  3  S.  C. 
232;  Nashville  v.  Brown,  9  Heisk.  i;  Higert  v.  Greencastle,  43  Ind.  574; 
Grove  v.  Fort  Wayne,  45  Ind.  429;  Chicago  v.  Langlass,  66  III.  361 ;  Peru  v, 
French,  55  111.  317  ;  Hart  v,  Brooklyn, '36  Barb.  226;  Marquette  v.  Cleary,  37 
Mich.  296.  To  the  same  point  is  Bloomington  v.  Bay,  42  III.  503;  Ely  v. 
Parsons,  2.  Conn.  382 ;  Graves  v,  Otis,  2  Hill,  466.  Contra^  as  to  villages 
in  New  York,  Cole  v,  Medina,  27  Barb.  218;  Peck  v,  Batavia,  32  Barb. 
634;  Herrington  v.  Corning,  51  Barb.  396.  Nearly  all  the  foregoing  cases 
reUte  to  sidewalks,  but  the  reasoning  embraces  crosswalks. 

*  Bigelow  V,  Weston,  3  Pick.  267;  Frost  v.  Portland,  11  Me.  271 ;  French 
:'.  Brunswick,  21  Me.  29;  Snow  v,  Adams,  I  Cush.  443.    Post,  XX. 
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action  over  against  him  for  contribution.'  Nor  is  it  at  all 
material  from  what  source  the  city  derives  the  funds  neces- 
sary to  make  such  repairs.'  Areas  or  cellars  under  side- 
walks, with  apertures  through  the  sidewalk,  properly  covered 
and  secured,  to  admit  coal  or  other  materials,  and  substantial 
and  safe  windows  to  admit  light,  are  not  nuisances  per  se. 
The  public  easement  is  to  this  extent  qualified  by  the  rights 
of  the  adjacent  property-owner.^  But  they  may  become 
actionable  nuisances  by  reason  of  being  suffered  to  get  out 
of  repair,  or  by  being  originally  constructed  in  such  a  man- 
ner as  to  endanger  travel.^  Where  the  fee  of  the  street  is 
in  the  public,  such  areas  made  in  the  sidewalk  by  an  adja- 
cent  property-owner  are  in  the  nature  of  trespasses  upon 
the  public  lands,  and  are  nuisances  per  se^  which  the  city 
must  abate  or  pay  resulting  damages.^  But,  generally,  the 
city  is  liable  for  such  defects  and  obstructions  only  upon  a 
principle  of  negligence;  and  here,  whether  sufficient  pre- 
cautions against  accident  were  taken  by  the  city  in  a  given 
case,  in  repairing  a  defective  sidewalk,^  or  in  guarding  a  dan- 
gerous excavation  in  one,^  or  in  improperly  constructing  it,® 
is  a  question  for  a  jury. 

XIX.  Accumulations  of  Snow  and  Ice  upon  the  Streets  and 
Sidewalks.  —  A  duty  to  repair  streets  and  sidewalks  does  not 
make  a  city  liable  to  pay  damages  resulting  to  a  traveller 
from  snow  and  ice  deposited  in  smooth  surfaces,  having  no 
other  effect  than  to  make  the  street  slippery ;  9  and  this  is  so 

*  Chicago  V.  Robbins,  2  Black,  418;   Robbins  v,  Chicago,  4  Wall.  657. 

'  Manchester  v,  Hartford,  30  Conn.  118,  121;  Wallace  v.  New  York,  2 
Hilt.  440,  451 ;  Rockford  v,  Hildebrand,  61  111.  155.  161  ;  Rowell  v,  WiU 
liains,  29  Iowa,  210. 

3  Crosley  V.  Boston,  118  Mass.  73;  Johnston  v.  Charlesto  ,3  S.  C.  232; 
Lafayette  v.  Blood,  40  Ind.  63;   Burt  v,  Boston,  122  Mass.  223. 

*  Bacon  v,  Boston,  3  Cush.  174;  George  v,  Haverhill,  no  Mass.  506. 

5  Randall  v.  Elder,  12  Kan.  257,  261;  Smith  v.  Leavenworth,  15  Kan.  85. 

^  Independence  v.  Jekel,  38  Iowa,  427;   Burt  v.  Boston,  122  Mass.  123. 

7  Sterling  r.  Thomas,  60  111.  265. 

^  Clark  z/.  Chicago,  4  Biss.  486. 

9  Stanton  z/.  Springfield,  12  Cush.  566;  Stone  v.  Ilubbardston,  100  Mass. 
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without  regard  to  the  cause,  whether  natural  or  artificial, 
which  produced  the  deposit  of  the  ice  and  snow  at  the  par- 
ticular place.'  But  if,  from  any  cause,  snow  or  ice  become 
deposited  upon  the  street  or  sidewalk  in  masses,  or  in  a 
rough  and  uneven  condition,  so  that  its  slipperiness  becomes 
more  dangerous  than  if  it  lay  in  a  smooth  surface,  then  it  is 
generally  held  to  constitute  a  defect  or  obstruction,  which 
the  city  must  remove  or  pay  any  resulting  damages.'  De- 
fects in  highways  caused  by  accumulations  of  drifting  snow 
must  likewise  be  removed  by  the  municipal  corporation,  or 
it  must  pay  to  the  traveller  any  special  damages  caused  by 
reason  of  its  failing  to  do  so.'  There  are  qualifications  and 
limitations  of  the  foregoing  doctrine,  which  want  of  space 
does  not  permit  us  to  state.* 

49,  56;  Nason  v,  Boston,  14  Allen,  508;  Hutchins  v.  Boston,  12  Allen,  571, 
note;  s.  r.,  97  Mass.  272,  note;  Johnson  v,  Lowell,  12  Allen,  572,  note; 
Cook  V,  Milwaukee,  24  Wis.  270;  s.  c,  27  Wis.  191 ;  Perkins  v.  Fond  du  Lac, 
34  Wis.  435 ;  Gilbert  v,  Roxbury,  100  Mass.  185 ;  McLaughlin  v,  Corry,  77 
Pa.  St  109 ;  Chicago  v,  McGiven,  78  111.  347.  See  Quincy  v.  Barker,  81  111. 
300. 

'  Nason  v.  Boston,  14  Allen,  508;  Billings  v,  Worcester,  102  Mass.  329; 
Cook  V.  Milwaukee,  24  Wis.  270;  s,  r.,  27  Wis.  191.  To  the  same  doctrine, 
see  Rogers  v,  Newport,  62  Me.  loi.  But  see  Baltimore  v,  Marriott,  9  Md. 
160. 

'  Luther  v,  Worcester,  97  Mass.  269 ;  Hutchins  v.  Boston,  ^7  Mass.  272, 
note;  Street  v.  Holyoke,  105  Mass.  82;  Fitzgerald  v.  Woburn,  109  Mass.  204; 
Billings  V.  Worcester,  102  Mass.  329;  Pinkham  v,  TopsHeld,  104  Mass.  78; 
McAuley  v.  Boston,  113  Mass.  503;  Morse  v.  Boston,  109  Mass.  446;  Wil- 
liams V,  Lawrence,  113  Mass.  506,  note;  Stone  v.  Hubbardston,  100  Mass. 
49;  Perkins  v.  Fond  du  Lac,  34  Wis.  435;  Cook  v,  Milwaukee,  24  Wis.  270; 
J.  c,  27  Wis.  191;  McLaughlin  v.  Corry,  77  Pa.  St  109;  Collins  z/.  Council 
Bluffs,  32  Iowa,  324. 

3  Dutton  V.  Wearc,  17  N.  H.  34;  Barton  v.  Montpelier,  30  Vt.  650;  Provi- 
dence V,  Clapp,  17  How.  161 ;  Rogers  v,  Newport,  62  Me.  loi ;  Loker  w, 
Brookline,  13  Pick.  343;  Savage  v,  Bangor,  40  Me.  176. 

^  Contributory  negligence  of  traveller,  injured  in  consequence  of  ice  and  snow 
in  the  road.  Horton  v.  Ipswich,  12  Cush.  488 ;  Wilson  v,  Charlestown,  8 
Allen,  137;  Holman  v,  Townsend,  13  Mete.  297;  Street  v.  Holyoke,  105 
Mass.  82;  Congdon  v.  Norwich,  37  Conn.  414;  Evans  v,  Utica,  69  N.  Y 
166;  Reed  v,  Northfield,  13  Pick.  94;  Clark  v,  Lockport,  49  Barb.  580* 
Quincy  v.  Barker,  81  111.  300;  Gerald  v.  Boston,  P08  Mass.  580;  Rajr- 
mond  v.  Lowell,  6  Cush.  524.     Case  where  the   slipperiness  was  rendered 
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XX,  No  Defence  that  the  Obstruction  was  the  Work  of  an 
Independent  Wrong-doer, — A  municipal  corporation  being 
under  a  primary  obligation  to  keep  its  highways  in  a  safe 
condition  for  travel,  it  is  no  answer  to  an  action  for  damages 
resulting  from  a  failure  to  perform  this  duty  that  the  defect 
or  obstruction  was  the  work  of  an  independent  wrong-doer.* 
This  doctrine  is  frequently  applied  in  cases  where  highways 
have  been  rendered  unsafe  by  being  crossed  by  railways," 

more  dangerous  by  reason  of  the  sidewalk  having  been  defectively  constructed, 
another  city  was  held  liable.  Perkins  v.  Fond  du  Lac,  34  Wis.  435.  No  defence 
that  other  portions  of  the  sidewalk  are  safe.  ^Street  v.  Holyoke,  105  Mass. 
82.  Nor  that  the  injury  would  not  have  happened  but  for  a  light  fall  of  snow. 
Ibid,  Nor  that  there  was  an  ordinance  requiring  an  abutting  owner  to  re- 
move the  snow.  Vandyke  v,  Cincinnati,  I  Disney,  532.  Evidence  of  the 
steps  taken  by  the  city,  to  remove  the  ice  inadmissible.  Payne  v,  Lowell,  10 
Allen,  147.  The  plaintiff  may  show  that  in  other  places  on  the  same  side- 
walk the  ice  had  been  removed  with  a  shovel  only.  Shea  v.  Lowell,  8  Allen, 
136.  It  is  not  competent  to  show  that  other  persons  had  slipped  at  the  same 
place.  Hubbard  v.  Concord,  35  N.  H.  52.  Nor  that  other  streets  were  simi- 
larly constructed.  Ibid.  Competent  to  show  that  the  snow  was  removed  as 
soon  as  it  could  be  conveniently  done  by  a  man  with  a  shovel.     Ibid. 

*  Veazie  v.  Penobscot  R.  Co.,  49  Me.  119;  Hammond  v,  Mukwa,  40  Wis. 
35;  Willard  v.  Newbury,  22  Vt  458;  Batty  v.  Duxbury,  24  Vt.  155;  Balti- 
xnore  v.  Pendleton,  15  Md.  12;  Lowell  v,  Spaulding,  4  Cush.  217;  Norris- 
town  V.  Moyer,  67  Pa.  St.  355 ;  Birmingham  v.  Dorer,  3  Brews.  69 ;  Philadel- 
phia V,  Weller,  4  Brews.  24;  Wellcome  v.  Leeds,  51  Me.  313;  The  State  v. 
Gorham,  37  Me.  451;  Currier  v,  Lowell,  16  Pick.  170;  Bacon  v,  Boston,  3 
Cush.  174;  Merrill  v.  Wilbraham,  li  Gray,  154;  Prentiss  v.  Boston,  II2 
Mass.  43;  Pollard  v,  Woburn,  104  Mass.  84;  Burt  v.  Boston,  122  Mass.  223; 
Schweickhardt  v.  St  Louis,  2  Mo.  App.  571 ;  Elliott  v.  Concord,  27  N.  H. 
204;  Hawks  V.  Northampton,  116  Mass.  420;  Wilson  v,  Watertown,  5  N. 
Y.  Sup.  Ct.  579;  J.  f.,  3  Hun,  508;  Centreville  v.  Woods,  57  Ind.  192,  See 
Barstow  v,  Augusta,  17  Me.  199;  Chamberlain  v.  Enfield,  43  N.  H.  356; 
Griffin  V.  New  York,  9  N.  Y.  456;  s,  c,  Seld.  J^otes,  223;  West  Chester  v, 
Apple,  35  Pa.  St.  284;  Howe  v.  New  Orleans,  12  La.  An.  481. 

'  Veazie  v,  Penobscot  R.  Co.,  49  Me.  119;  Hammond  v.  Mukwa,  40  Wis. 
35;  Wellcome  v,  Leeds,  51  Me.  313;  Currier  v.  Lowell,  16  Pick.  170 ;  Elliott 
V.  Concord,  27  N.  H.  204;  The  State  v,  Dover,  46  N.  H.  452;  Wilson  v, 
Watertown,  3  Hun,  508;  s,  r.,  5  N.  Y.  Sup.  Ct.  579.  But  the  railroad 
company  may  also  be  liable.  Delzell  v,  Indianapolis,  32  Ind.  45.  See  Troy 
V,  Cheshire  R.  Co.,  23  N.  H.  83;  Hooksett  v.  Amoskeag  Co.,  44  N.  H.  105. 
And  in  Massachusetts  the  railroad  company  is  primarily  liable.  Wilson  v, 
Boston,  117  Mass.  509;  White  r^.  Quincy,  97  Mass.  430;  Cambridge  v.  Branch 
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and  where  sidewalks  and  streets  have  been  obstructed  and 
endangered  by  the  acts  of  abutting  proprietors.' 

J(XL  But  Municipal  Corporation  may  Maintain  an  Action 
over  agaiftst  Wrong-doer  for  Reimbursement.  —  If  a  munici- 
pal corporation  has  been  compelled  to  pay  a  judgment  for 
damages  recovered  by  a  traveller  for  injuries  sustained  by  a 
defect  in  one  of  its  highways,  which  defect  was  created  or 
continued  by  the  wilful  act  or  negligence  of  a  third  person, 
it  may  maintain  an  action  against  such  third  person  for  re- 
imbursement ; '  and  the  rule  is  the  same  where  it  has  paid 
an  undoubted  liability  without  suit.3  The  judgment  against 
the  corporation  is  conclusive  as  to  the  existence  of  the  de- 
fect, the  fact  that  the  traveller  sustained  the  injury  by  it 
without  fault  on  his  part,  and  that  he  was  damaged  to  the 
amount  for  which  the  judgment  was  recovered/  But  it  is 
not  conclusive  as  to  his  liability  to  repair  the  defect,  or  as  to 
his  having  neglected  to  do  so,  or  as  to  his  negligence  having 
been  the  sole  cause  of  the  injury. s     If  the  city  has  settled 

R.  Co.,  7  Melc.  70 ;  Sawyer  v.  Northfield,  7  Cush.  490 ;  Vinal  v.  Dorchester, 
7  Gray,  421;  Davis  v,  Leominster,  i  Allen,  182;  Pollard  v,  Wobum,  104 
Mass  84. 

'  Bacon  v.  Boston,  3  Cush.  174;  Baltimore  v,  Pendleton,  15  Md.  12; 
Hawks  zf.  Northampton,  116  Mass.  420;  Chicago  v.  Robbins,  2  Black,  418, 
and  4  Wall.  659.  As  to  telegraph-poles  in  streets,  see  Railway  v.  United 
Kingdom  Electric  Tel.  Co.,  9  Cox  C.  C.  174;  Young  v.  Yarmouth,  9  Gray, 
3^;  The  Commonwealth  v,  Boston,  97  Mass.  558;  Lyons  v.  Brookline,  119 
Mass.  491. 

'  Lowell  V,  Boston,  etc.,  R.  Co.,  23  Pick.  24 ;  Lowell  v.  Short,  4  Cush. 
275;  Milford  V,  Holbrook,  9  Allen,  17;  Boston  v,  Worthington,  10  Gray, 
496;  Wobum  V,  Boston,  etc.,  R.  Co.,  109  Mass.  283;  Woburn  v,  Henshaw, 
loi  Mass.  193;  West  Boylston  v.  Mason,  102  Mass.  341 ;  WestBeld  v.  Mayo, 
122  Mass.  100;  Centreville  v.  Woods,  57  Ind.  192;  Portland  v.  Richardson, 
54  Me.  46 ;  Lowell  v.  Spaulding,  4  Cush.  277  ;  Littleton  v,  Richardson,  34  N. 
H.  179;  Chicago  v,  Robbins,  2  Black,  418;  Robbins  v,  Chicago,  4  Wall. 
657;  Rochester  v.  Montgomery,  9  Hun,  394;  Brooklyn  v.  Brooklyn  City  R. 
Co.,  47  N.  Y.  475 ;  Independence  v.  Jeckel,  38  Iowa,  427 ;  Severin  v,  Eddy, 
52  Hi.  189. 

5  Swansey  v.  Chace,  16  Gray,  303. 

^  Westfield  v.  Mayo,  122  Mass.  100;  Boston  v.  Worthington,  10  Gray,  496; 
Milford  V,  Holbrook.  9  Allen,  17;  Portland  v.  Richardson,  54  Me.  46. 

*  Boston  V,  Worthington,  10  Gray,  496 ;  Chicago  v,  Robbins,  4  Wall.  657 ; 
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the  claim  without  suit,  the  defendant  will  be  entitled  to  the 
verdict  of  a  jury  as  to  what  damage  has  been  actually 
sustained.'  In  order  to  render  a  judgment  of  the  city  con- 
clusive upon  him,  he  must  have  had  notice  of  the  pendency 
of  the  action,  and  an  opportunity  to  come  in  and  make 
himself  a  party  defendant,*  though  express  notice  is  not 
necessary ;  knowledge  of  the  pendency  of  the  suit  will  be 
sufficient.^  The  municipal  corporation  must  show  by  its 
pleadings  that  it  was  legally  liable  to  pay  the  damage; 
hence  a  declaration  which  omitted  to  aver  that  the  town  had 
notice  of  the  defect  was  bad  on  demurrer.*  The  measure  of 
damages  which  the  corporation  may  recover  against  the 
wrong-doer  is  the  amount  of  the  judgment  against  it,  with 
interest  and  taxable  costs,^  and  other  costs  and  expenses 
reasonably  and  fairly  incurred,^  which  include  reasonable 
counsel-fees,7  but  not  the  costs  of  appeal,  unless  the  appeal 
was  prosecuted  at  the  instance  of  the  wrong-doer.'  But  if 
the  town  has  been  compelled,  under  a  statute,  to  pay  double 
damages,  it  can  recover  only  single  damages  against  the 
wrong-doer ;  *  and  where  the  judgment  against  the  town  was 
for  double  damages,  the  town  could  not  recover  costs  against 
the  author  of  the  nuisance,  because  its  unsuccessful  defence 
was  deemed  to  have  been  made  for  itself  as  well  as  for  him.^ 
In  other  cases,  as  just  seen,  costs  are  recoverable. 

Seymour  D.  Thompson. 

St.  Louis,  Mo. 

Bamett  v.  Barnes,   73  111.  214;  Veazie  v,   Penobscot  R.  Co.,  49  Me.   119. 
But  see  Portland  v,  Richardson,  54  Me.  46. 

*  Swansey  v.  Chace,  16  Gray,  303.     Compare  Fahey  v.  Harvard,  62  111.  28. 

*  Boston  V,  Worthington,  10  Gray,  496;  MUford  v,  Holbrook,  9  Allen, 
17;  Veazie  v,  Penobscot  R.  Co.,  49  Me.  119;  Rochester  ».  Montgomery,  9 
Hun,  394. 

3  Chicago  V,  Robbins,  2  Black,  418;   Robbins  v.  Chicago,  4  Wall.  657,  672. 

4  Fahey  v.  Harvard,  62  III.  28. 

5  Ottumwa  V,  Parks,  43  Iowa,  119. 

^  Veazie  v,  Penobscot  R.  Co.,  49  Me.  119. 
7  Ottumwa  V,  Parks,  43  Iowa,  1 19. 

*  Lowell  V.  Short,  4  Cush.  275. 

9  Lowell  V,  Boston,  etc  R.  Co.,  23  Pick.  24. 
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San  Francisco  :  A.  L.  Bancroft  &  Co.     1879. 

The  present  volume  of  this  series  contains  decisions  taken  from 
seventeen  volumes  of  reports,  the  cases  in  which  were  decided 
between  the  years  1815  and  1817,  viz.:  12,  13,  and  14  Massachu- 
setts; I  and  2  Connecticut;  12,  13,  and  14  Johnson  ;  i  and  2  John- 
son's Chancery;  i  Southard  (N.  J.);  i  and  2  Sergeant  and  Rawle 
(Pa.);  4  Harris  and  Johnson  (Md.) ;  5  Munford  (Va.);  i  North 
Carolina  Term,  and  4  Bibb  (Ky.).  The  character  of  the  work  is 
well  kept  up.  Valuable  notes  are  given  on  insurable  interest ;  the 
prescriptive  right  to  an  easement  of  light  and  air ;  the  lateral  sup- 
port of  land;  sales  of  goods  by  sample;  the  validity  of  divorces 
obtained  in  foreign  States ;  the  sufficiency  of  a  memorandum  signed 
by  one  party  to  a  contract  to  take  the  case  out  of  the  Statute  of 
Frauds ;  the  discharge  of  a  surety  by  negligence  of  the  principal ; 
the  liability  of  innkeepers;  the  right  of  property  in  water;  con- 
tracts in  restraint  of  trade ;  and  several  others. 

Whatever  defects  the  plan  of  this  series  may  suggest,  it  is  obvi- 
ous that,  if  carried  out  as  it  has  been  so  far,  it  will  become  a 
library  in  itself. 

The  Law  of  Extradition,  International  and  Interstate;  with  an  Ap- 
pendix, containing  the  Extradition  Treaties  and  Laws  of  the  United  States, 
several  Sections  of  the  English  Extradition  Act  of  1870,  and  Extradition 
Regulations  and  Forms.  By  Samuel  T.  Spear,  D.D.  Albany :  Weed, 
Parsons  &  Co.     1879. 

The  reader  will  not  be  surprised  to  find  a  modern  law-book 
written  by  a  doctor  of  divinity,  when  he  is  reminded  that  Dr. 
Wharton,  whilst  writing  the  monumental  works  with  which  he  has 
enriched  the  literature  of  the  law  during  his  later  years,  has 
occupied  a  chair  of   theology  at   Cambridge.     "The  sciences 
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are  of  kin  to  each  other,"  so  Cicero  said ;  and  if  theology  is  some- 
what vague  and  speculative,  its  study  and  practice  do  not  neces- 
sarily disqualify  one  from  writing  an  accurate  legal  treatise.  We 
may,  indeed,  as  in  Dr.  Wharton's  work  on  Negligence,  and  as  in 
the  last  edition  of  his  work  on  Homicide,  discover  a  theological 
inclination  cropping  out  in  metaphysical  speculations,  which  will 
be  read  with  pleasure  and  attention  by  the  really  scientific  lawyer, 
and  rejected  as  surplusage  by  the  mere  practitioner. 

We  believe  that  the  reader  will  find  in  Dr.  Spear's  book,  not 
indeed  such  a  work  as  a  technical  lawyer  would  write,  but  a  work 
in  a  high  degree  useful  to  lawyers  and  publicists  who  may  have 
occasion  to  investigate  the  subject.  It  had  its  origin  in  a  series  of 
articles  which  appeared  in  The  Albany  Law  Journal  M^on  the  ques- 
tions in  controversy  between  our  government  and  Great  Britain, 
touching  the  extradition  of  Winslow,  a  preacher  of  Boston,  who, 
having  committed  forgery,  had  sought  an  asylum  in  England. 
Five  of  the  chapters  in  this  book  are  devoted  to  an  argument 
intended  to  show  that  the  extradition  of  a  criminal  will  not  entitle 
the  government  procuring  it  to  try  him  for  any  offence  antedating 
the  offence  for  which  he  was  extradited.  These  articles  of  Dr. 
Spear's  were  so  well  received,  that  the  author  extended  the  discus- 
sion so  as  to  present  the  general  subject  of  international  extradition 
as  it  rests  in  treaties  subsisting  between  this  country  and  other 
powers,  and  interstate  extradition  as  it  rests  in  the  provision  of 
the  Constitution  of  the  United  States  relating  thereto,  and  in  the 
regulations  established  by  the  executives  of  the  different  States  for 
the  purpose  of  carrying  this  provision  into  effect.  The  extradition 
treaties  between  this  and  other  countries  are  given  in  the  appendix, 
and  also  the  sections  of  the  Revised  Statutes  of  the  United  States 
which  relate  to  the  same  subject ;  also,  the  English  Extradition 
Act  of  1870,  and  instructions  and  forms  relating  to  international 
and  interstate  extradition. 


The  Law  of  Principal  and  Agent  in  Contract  and  Tort.  By  Wil- 
liam Evans,  B.A.,  Oxon.  Reprinted  from  the  English  Edition.  The 
Chicago  Legal  News  Company.     1879. 

We  have  perused  the  pages  of  this  treatise  with  pleasure  and 
profit.  It  is  only  necessary  that  the  profession  should  become 
acquainted  with  its  excellence  to  insure  its  constant  use. 

It  appeared  in  England  in  the  autumn  of  1878,  and  is,  there- 
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fore,  the  latest,  as  it  is  certainly  the  most  satisfactory  and  useful,  of 
all  the  English  books  upon  the  important  subject  of  Principal  and 
Agent.  This  edition  is  an  exact  reprint  of  the  English  work,  and 
contains  no  citations  of  American  authorities.  To  many  members 
of  the  American  bar  this  will  be  an  objection.  A  work  of  such 
superior  merit  might  well  have  justified  fin  American  edition.  But, 
nevertheless,  it  will  be  found  very  useful  in  its  present  form,  as  the 
principles  of  the  law  of  agency  are  applicable  alike  to  America 
and  England,  and  the  subject  is  treated  upon  general  principles, 
and  is  remarkably  free  from  local  matter.  The  citations  bring  the 
authorities  down  to  the  present  time,  and  in  his  comments  on  the 
cases  the  author  shows  much  of  the  skill  exhibited  by  Mr.  Ben- 
jamin in  his  admirable  treatise  on  Sales. 

The  treatise  presents  the  English  Law  of  Agency  in  all  its  various 
ramifications,  in  a  more  full,  complete,  and  exhaustive  manner 
than  can  be  found  in  any  other  work  on  the  subject.  Its  range  is 
not  so  wide  as  that  of  Mr.  Justice  Story,  which  embraces  both  the 
American  and  civil  law  ;  but  is  greatly  more  comprehensive  than 
Paley,  which  is  mainly  confined  to  an  exposition  of  so  much  of 
the  law  as  relates  to  mercantile  agents. 

In  the  manner  of  treatment  of  the  rules  and  principles  which 
govern  the  law  of  principal  and  agent,  the  author  refers  them  to 
three  great  or  leading  divisions,  —  namely,  as  they  relate,  first,  to 
the  contract  generally,  its  origin  and  dissolution ;  secondly,  to 
the  authority  conferred,  its  nature,  extent,  or  execution ;  and, 
thirdly,  to  the  rights,  duties,  and  liabilities  arising  out  of  the  con- 
tract. The  whole  work  is  written  with  great  clearness,  and  shows 
the  development  of  the  principles  of  the  law  by  reference  to  the 
reported  cases.  The  two  last  chapters,  on  **The  Liability  of  the 
Principal  to  Third  Persons  for  the  Acts  of  the  Agent,"  and  "The 
Liability  of  the  Employer  for  Injury  Caused  by  the  Negligence  of 
Fellow- Workmen,"  may  be  specially  referred  to  as  being  peculiarly 
valuable,  showing  the  actual  state  of  the  English  law  on  these 
interesting  subjects  in  a  more  clear  and  condensed  form  than  can 
be  elsewhere  found.  There  is  no  superfluous  matter  lugged  into 
the  book  for  the  purpose  of  increasing  its  bulk,  and  it  has  the 
additional  merit  of  a  full  and  accurate  index.  The  printing,  paper, 
and  binding  are  excellent,  and  reflect  credit  on  the  enterprising 
publishers.     It  may  safely  be  recommended  to  the  patronage  of  the 

profession. 

W. 
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The  Reporter.  Containing  Decisions  of  the  Supreme  and  Circuit  Courts  of 
the  United  States,  Courts  of  Last  Resort  in  the  Several  States,  and  of  the 
English  and  Irish  Courts.  Howard  Ellis  and  Rowland  Cox,  Editors. 
Vol.  VI.  July-December,  1878.  Boston:  Houghton,  Osgood  &  Co. 
The  Riverside  Press,  Cambridge.     1878. 

This  is  a  weekly  publication  of  condensed  reports  of  selected 
cases  decided  in  all  the  courts  of  the  Union  and  of  Great  Britain, 
comprised  in  two  volumes  per  year,  and  issued  to  subscribers  at 
the  rate  of  $$  per  volume,  or  $10  per  annum.  It  is  the  result  of 
the  consolidation  of  two  publications  with  which  the  profes- 
sion have  become  familiar,  The  Law  and  Equity  Reporter^  a 
weekly,  edited  by  Mr.  Ellis,  and  The  American  Law  Times  and 
Reports^  a  monthly,  edited  by  Mr.  Cox.  The  publishers  are  a 
highly  respectable,  wealthy,  and  enterprising  house,  who  have  a 
reputation  not  only  among  the  legal  profession,  but  among  all 
people  of  cultivation  throughout  the  country.  We  happen  to 
know  that  they  have  pushed  this  publication  with  great  energy, 
and  that  it  is  found  in  the  offices  of  most  of  the  really  well-to-do 
lawyers  in  the  West  and  South,  as  well  as  in  the  East.  The  plan 
of  the  work  consists  in  boiling  down^  so  to  speak,  a  large  number 
of  current  judicial  decisions,  so  as  to  give  in  a  condensed  form  the 
statement  of  the  facts,  the  arguments  of  counsel,  and  the  opinion 
of  the  court.  To  enable  the  publishers  to  carry  out  this  work 
successfully,  they  have  arrangements  with  most,  if  not  all,  the 
official  reporters  of  the  different  courts,  by  which  they  are  fur- 
nished with  condensed  reports  of  recent  decisions  deemed  of 
general  value  and  interest. 

This  method  of  presenting  judicial  opinions  must  be  extremely 
unsatisfactory  to  the  judges,  and  we  cannot  see  how  the  reasoning 
of  the  court,  reported  in  this  way,  can  be  quoted  with  much  con- 
fidence to  another  court ;  but  the  result  and  the  authorities  relied 
on  are  correctly  given,  and  these  will  generally  conduct  the  pro- 
fessional searcher  to  a  fair  estimate  of  the  value  of  the  case.  As  a 
mere  collection  of  case-law,  this  publication  probably  has  no  equal 
in  this  country ;  but  it  is  in  no  sense  a  satisfactory  legal  newspaper. 
It  is  wholly  destitute  of  that  variety  of  interest  presented  by  The 
Albany  Law  Journal  or  The  Central  Law  Journal.  We  find  here  no 
editorials  containing  expressions  of  professional  opinion  ;  no  criti- 
cisms by  the  bar  upon  recent  adjudications;  no  interesting  corre- 
spondence ;  no  department  of  queries  and  answers ;  no  book  re- 
views, advising  the  profession  as  to  the  value  of  recent  publications ; 


BOOK   REVIEWS.  125 

no  notes  and  items  of  news  of  interest  to  lawyers.  Neither  is  there 
here  any  thing  which  can  in  any  sense  come  into  rivalry  with  the 
able  and  exhaustive  articles,  or  with  the  bold  and  independent  criti- 
cisms, the  work  of  the  best  minds  in  the  profession,  which  are 
found  within  the  covers  of  the  Soxtthern  Law  Review.  It  is  merely 
a  book  of  condensed  reports,  with  a  few  abstracts  added,  skilfully 
and  carefully  edited,  apparently  selected  from  the  vast  mass  of 
current  adjudications  with  care  and  skill,  and  as  such  it  commends 
itself  to  the  practical  and  busy  lawyer  as  a  most  useful  publication. 

A  Practical  Treatise  on  the  Authority  and  Duties  of  Trial  Jus- 
tices, District,  Police,  and  Municipal  Courts  in  Criminal  Cases; 
with  Forms  in  Criminal  Proceedings,  and  Precedents  of  Complaints,  In- 
dictments, and  Special  Pleas.  By  Franklin  Fisk  Heard.  Boston : 
Little,  Brown,  &  Co.     1879. 

This  work  is  all  that  in  its  title  it  purports  to  be.  And  after  a 
careful  examination  of  it,  we  do  not  hesitate  to  pronounce  it  the 
best  work  of  its  kind  that  has  yet  appeared  in  this  country.  It  is 
not  a  treatise  in  the  sense  that  Mr.  Bishop's  work  on  Criminal 
Law,  or  Procedure,  is ;  but,  within  the  limitation  expressed  in  the 
title,  it.  is  a  very  able  treatise.  The  statutes  of  Massachusetts  form 
the  basis  upon  which  much  of  the  work  is  written.  But  there  is 
in  these  statutes  so  much  in  common  with  the  criminal  statutes  or 
codes  of  the  other  States  of  the  Union,  that  this  book  may  be  used 
with  advantage  in  them  all. 

But,  aside  from  the  decisions  upon  the  statutes,  there  are 
throughout  the  book  learned,  broad,  perspicuous,  sound,  and 
practical  discussions  of  criminal  law,  as  such,  that  are  of  general 
application  and  value  in  all  parts  of  the  country. 

The  various  chapters  of  the  work,  upon  Application  for  Process, 
Complaint,  Warrant,  Search- Warrants,  Arrest  and  Execution  of 
Process,  Examination  and  Trial,  Competency  of  Witnesses,  Con- 
fessions, Examination  of  Witnesses,  Appeals,  Bail  and  Recog- 
nizance, Commitment,  Taxation  of  Costs,  Certifying  Process,  and 
Returning  Recognizances,  are  admirable  as  expositions  of  criminal 
law ;  and  if  the  book  contained  nothing  else,  it  would  be  a  valua- 
able  one.  But  it  does  contain  a  great  deal  more.  Part  second  of 
the  work  contains  forms  of  criminal  proceedings.  Of  these  the 
author  says:  '' A  full  collection  of  forms  in  criminal  proceedings 
has  been  inserted.  The  precedents  of  complaints  and  indict- 
ments have  been  carefully  drawn.  Those  on  the  statutes  of  Massa- 
chusetts are  original,  and,  with  very  few  exceptions,  have  never 
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been  published.  All  superfluous  and  redundant  allegations  have 
been  rigidly  excluded.  The  pleader  should  always  be  mindful  of 
Cowper's  precept,  that  'perspicuity  is  more  than  half  the  battle.' 
A  good  complaint  or  indictment,  like  a  good  declaration,  is  of 
itself  a  story, — perspicuous,  continuous,  finished,  passing  lucidly 
on  in  logical  sequence  from  the  first  allegation  to  the  conclusion." 

It  may  well  be  said  of  the  precedents  in  this  work  that  they 
are  "  p>erspicuous,  continuous,  finished,  passing  lucidly  on  in  log- 
ical sequence  from  the  first  allegation  to  the  conclusion." 

Part  III.  of  this  work  treats  of  particular  offences  such  as  are 
known  to  the  laws  of  every  State,  with  a  statement  of  the  law 
and  practice  applicable  to  each,  and  forms  for  properly  setting 
forth  each  offence. 

Not  only  the  State  of  Massachusetts,  but  every  other  State  is 
indebted  to  Mr.  Heard  for  this  book,  and  for  his  learned  labors 
heretofore  given  to  the  public.  He  is  an  able  and  a  masterly 
workman,  and  it  is  a  matter  of  no  surprise  to  those  who  know  any 
thing  of  his  labor  heretofore  that  this  work  is  an  excellent  one. 
There  would  have  been  surprise  had  it  not  been  such,  with  the 
name  of  Franklin  Fisk  Heard  as  its  author  upon  the  title-page. 

L. 

A  Treatise  on  the  Liability  of  Stockholders  in  Corporations.     By 
Seymour  D.  Thompson.     St.  Louis:  F.  H.  Thomas  &  Co.     1879. 

The  financial  crisis  of  1873,  ^"^  ^^^  consequent  liquidations, 
have  given,  of  late,  increased  importance  to  all  questions  affecting 
the  liability  of  stockholders  in  corporations.  Remedies  against  the 
artificial  bodies  having  been  exhausted,  creditors  have  been,  and 
are  now,  industriously  enforcing  against  the  natural  members  such 
further  remedies  as  have  been  provided  against  corporate  inability 
to  satisfy  debts  and  liabilities.  The  result  has  been  extensive  liti- 
gation, involving  the  determination  of  a  great  variety  of  questions 
of  interest  and  of  great  practical  importance. 

The  rulings  of  the  courts  upon  these  questions  are  scattered 
through  the  English  and  American  leports.  No  attempt  hitherto 
has  been  made  to  deduce  from  them,  in  logical  order  and  sequence, 
the  principles  upon  which  the  various  rules  of  decision  have  been 
based.  The  text-books  on  the  law  of  corporations  are  practically 
barren  of  a  discussion  of  principles  governing  the  liability  of  stock- 
holders. Even  the  digests,  which  ought,  at  least,  to  point  the  way 
to  isolated  adjudications,  do  not  seem  to  have  been  prepared,  upon 
these  questions,  with  the  care  and  completeness  required  by  the 
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practical  importance  of  the  subject.  With  the  reports  and  digests 
in  this  condition,  under  the  unassuming  announcement  that  the 
treatise  is  the  result  of  an  attempt  to  write  for  the  Southern  Law 
Review  an  article  on  the  liability  of  stockholders,  Mr.  Thompson 
contributes  to  the  use  of  the  profession  a  complete,  methodical, 
and  satisfactory  consideration  of  all  the  questions  touching  such 
liability,  —  questions  which,  as  we  have  before  indicated,  are  pre- 
sented daily  for  adjudication,  and  whose  importance,  both  to 
laymen  and  to  lawyers,  cannot  properly  be  overestimated.  The 
appearance  of  the  work  at  the  present  time  is  very  opportune.  It 
will  supply  a  want  which  has  been  felt  time  and  again  by  both 
the  bench  and  the  bar,  during  the  active  litigation  which  yet  exists 
and  seriously  affects  unfortunate  shareholders  in  bankrupt  cor- 
porations. Mr.  Thompson  has  given  the  profession  a  treatise,  and 
not  a  mere  digest.  He  has  not  hesitated  to  express  his  own 
opinion  and  conclusion  upon  many  of  the  controverted  questions 
considered  in  his  work.  At  the  same  time  he  has  presented,  clearly 
and  fully,  all  that  could  be  desired  by  way  of  citation  of  authorities. 
The  English  cases,  which  art,  after  all,  a  prolific  source  of  authority 
governing  our  own  courts,  are  presented  and  discussed  fully  and 
most  satisfactorily.  No  improvement  could  be  suggested  upon 
Mr  Thompson's  chapters  on  the  Nature  of  the  Liability  of  Stock- 
holders The  conclusions  therein  reached  by  the  learned  author 
show  a  clear  and  intelligent  appreciation  of  the  principles  upon 
which  the  rulings  of  the  courts  have  been  based.  The  chapters  on 
Remedies,  Procedure,  and  Defences  are  exceptionally  full,  and 
place  at  once  in  the  hands  of  the  lawyer  in  full  practice  material 
for  immediate  use  and  reference  of  which  he  has  been,  heretofore, 
substantially  deprived.  In  fact,  the  entire  work  reflects  the  utmost 
credit  upon  its  critical  and  well-known  author,  and  cannot  fail  to 
obtain  at  the  hands  of  the  profession  the  favorable  reception  which 
its  substantial  merits  so  richly  deserve.  It  is  needless  to  remark 
that  the  mechanical  execution  of  the  work  has  been  done  with  the 
customary  care  for  which  the  publishers  have  long  been  dis- 
tinguished. 

Cases  Argued  and  Adjudged  in  the  Court  of  Appeals  of  the  State 
OF  Texas,  during  the  Austin  Terra,  1878,  and  the  Early  Part  of  the  Tyler 
Term,  1878.  Reported  by  Jackson  &  Jackson.  Vol.  IV.  St.  Louis: 
F.  H.  Thomas  &  Co.     1879. 

This  fine  volume  of  reports  possesses  all  the  merits  of  the  three 
volumes  which  have  preceded  it.     The  reporting  of  the  cases  con- 
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tained  in  this  volume  is  well  done.  The  head-notes  clearly  and 
in  concise  terms  express  the  points  decided  in  the  opinion  of  the 
court.  Neither  is  the  volume  lumbered  up  with  the  briefs  of 
tawyers.  If  the  case  is  a  very  important  one,  and  the  points 
argued  before  the  court  new,  or  the  application  of  old  principles 
to  new  circumstances  novel,  the  reporter  has  briefly,  and  with 
good  judgment,  given  those  parts  of  the  argument  or  brief  of 
counsel  that  are  of  real  value ;  but  in  other  cases  he  has  not  done 
so,  to  the  manifest  advantage  of  the  volume. 

This  book  has  been  published  for  more  than  two  months ;  yet  it 
contains  no  decisions  that  were  not  rendered  in  1878,  and  the 
most  of  them  in  the  latter  part  of  the  year.  This  feature,  of 
promptly  presenting  the  decisions  to  the  public  and  the  profession 
in  a  short  time  after  their  delivery  by  the  court,  has  characterized 
this  whole  series  of  reports.  They  have  been,  and  are,  the  freshest 
and  brightest  succession  of  criminal  reports  that  have  ever  been  pub- 
lished in  this  country,  emanating  from  any  one  State.  All  of  the 
decisions  contained  in  these  volumes  are  quite  up  to  the  standard 
of  decisions  on  the  same  subjects  delivered  by  the  courts  of  any 
other  State,  and  many  of  them  are  exceptionally  able.  They  are 
characterized  by  learning  and  sound  judgment,  and  good  sense  in 
the  application  of  it.  Since  this  series  of  reports  began,  there  has 
been  a  marked  improvement  in  the  administration  of  the  criminal 
law  in  the  State  of  Texas.  The  number  of  cases  overruled  and 
reversed  and  remanded  because  of  manifest  error  in  the  trial  courts 
contained  in  the  first  and  second  volumes  of  these  reports,  are 
double  those  found  in  the  third  and  fourth  volumes.  The  report- 
ers notice  this  fact  in  their  preface  to  this  volume.  '*  Two  years  ago, 
the  affirmances  were  scarcely  more  than  half  the  reversals  and  dis- 
missals ;  but  now  they  are  a  majority  by  more  than  twenty  per 
centum,  and  about  double  the  reversals  alone." 

The  variety  of  cases  found  in  this  volume  is  something  remark- 
able, especially  when  taken  in  connection  with  their  great  impor- 
tance ;  so  that  this,  and  the  former  volumes  also,  can  be  studied  and 
used  with  advantage  in  every  part  of  the  country,  where  the  basis 
of  the  criminal  law,  being  that  of  the  common  law,  is  in  principle 
essentially  the  same  throughout  all  the  States.  And  these  prin- 
ciples find  every  variety  of  illustration  in  these  volumes. 

We  have  only  room  to  notice  a  very  few  of  the  cases  of  interest. 
In  the  case  of  Ham  v.  Hall,  p.  646,  it  is  held  that,  under  the  pro- 
visions of  the  United  States  Constitution  respecting  the  rendition 
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of  fugitives  from  justice,  and  the  laws  regulating  the  same,  a  citi- 
zen of  another  State,  extradited  therefrom  to  this  State,  of  Texas, 
may  here  be  tried  for  a  different  offence  from  that  alleged  against  him 
in  the  requisition  on  which  he  was  extradited  to  this  State.  The 
doctrine  of  international  extradition,  in  this  respect,  whether  based 
on  comity  or  on  treaty  stipulations,  has  no  application  to  extra- 
dition cases  arising  between  the  different  States  of  the  American 
Union  under  their  common  Constitution,  whose  imperative  man- 
date on  this  subject  is  founded  on  the  mutual  trust  and  confidence 
of  the  States,  and  guarded  by  the  guaranty  that  each  State  shall 
secure  to  the  citizens  of  her  sister  States  the  privileges  and  immu- 
nities she  concedes  to  her  own. 

Languille  v.  The  State,  p.  312,  is  an  interesting  case,  involv- 
ing the  construction  of  a  law  taxing  lawyers,  and  enforcing  its 
provisions  by  penal  proceedings.  The  law,  in  an  able  opinion,  is 
held  to  be  constitutional ;  that  a  license  of  court  to  practise  law 
is  the  grant  of  a  naked  privilege,  which  the  State  may  revoke,  or 
on  which  it  may  impose  conditions.  It  is  not  a  contract,  nor  does 
it  vest  rights  beyond  legislative  control,  nor  confer  immunity  from 
such  occupation-tax  as  may  be  imposed  upon  practitioners  of  law. 
The  occupation- tax  imposed  upon  persons  practising  law  in  this 
State,  and  the  enforcement  of  its  payment  by  penal  proceedings, 
are  enactments  clearly  within  the  scope  of  the  powers  conferred 
upon  the  Legislature  by  the  Constitution. 

The  case  of  The  State  v,  Boothe,  p..  202,  is  also  an  important 
case.  We  can  note  but  one  point  in  it,  where  it  is  decided  that, 
in  order  to  constitute  declarations  a  part  of  the  res  gesta^  it  is  not 
necessary  that  they  were  precisely  coincident  in  point  of  time  with 
the  principal  fact.  If  they  sprang  out  of  the  principal  fact,  tended 
to  explain  it,  were  voluntary  and  spontaneous,  and  made  at  a  time 
so  near  as  to  preclude  the  idea  of  deliberate  design,  they  may  be 
regarded  as  contemporaneous,  and  are  admissible  in  evidence. 

In  concluding  this  notice,  we  will  say  that,  in  all  that  pertains 
to  the  mechanical  part  of  book-making,  this  book  is  a  model  of 
beauty  and  excellence.  It  is  an  honor  to  the  house  that  published 
it,  and  furnishes  conclusive  proof  that  it  is  not  necessary  to  go 
East  to  have  law-books  published  in  first-class  style.  L. 

Missouri  Appeal  Reports.    Vol.  IV.     St.  Louis :     F.  H.  Thomas  &  Co. 

We  have  heretofore  spoken  of  the  previous  volumes  of  these 
reports  as  thefy  have  been  issued,  and  continue  to  be  favorably  im* 
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pressed  with  both  the  character  of  the  opinions  and,  except  as  to 
its  size,  with  the  manner  of  getting  up  the  book.  The.  present 
volume  contains  full  opinions  in  eighty-six  cases,  and  the  points 
decided  in  over  a  hundred  others^  which  are  not  reported.  The 
policy  of  the  court  seems  to  be  to  report  only  such  cases  as  are 
supposed  to  embody  questions  of  general  interest.  The  cases  also 
are  given,  whether  reported  in  this  or  previous  volumes,  that  have 
been  taken  to  the  Supreme  Court,  with  the  disposition  made  of 
them  by  that  court.  Our  general  impressions  as  to  the  value  of 
these  reports  have  heretofore  been  given ;  they  remain  unchanged, 
and  we  will  now  only  note  a  few  cases  that  have  arrested  our  atten* 
tion,  and  chiefly  with  reference  to  the  importance  to  the  public  of 
the  questions  involved  in  them. 

Brewster  v,  Stratman,  p.  41,  involves  the  obligation  of  an  officer 
of  a  corporation  to  account  to  the  corporation,  to  treat  himself  as 
an  agent  of,  and  acting  in  behalf  of,  the  corporation,  in  respect  to  all 
transactions  concerning  it  or  its  property.  Lewis,  P.  J.,  gives  a 
short  and  clear  opinion,  taking  no  new  positions,  but  emphasizing 
the  doctrine  universally  recognized  by  the  courts,  but  often 
ignored  by  officers  and  trustees,  to  wit,  that  the  fiduciary  relation 
held,  as  in  this  instance,  by  the  president  of  a  corporation  "does 
not  admit  of  his  speculating  in  either  its  assets  or  its  indebtedness, 
for  his  own  benefit,  at  the  expense  of  the  corporation.  He  is  a 
trustee,  and,  as  such,  can  never  be  permitted  to  create  such  a  rela- 
tion between  himself  and  the  trust  property  as  will  make  his  own 
interest  necessarily  and  effectually  antagonistic  to  that  of  his  bene- 
ficiary." Allusion  is  made  to  this  case,  not  that  lawyers  need  to 
be  told  any  thing  in  regard  to  its  doctrine,  but  to  call  attention 
to  current  practices,  especially  in  respect  to  railroad  and  other 
large  corporations.  Questions  of  morals,  as  well  as  of  law,  are  in- 
volved. Directors  and  officers  of  railroads,  who  can  only  act  in 
the  interest  of  their  roads,  are  found  to  be  leading  stockholders 
in  corporations  organized,  perhaps,  for  its  construction,  or  for  lay- 
ing out  towns  upon  favored  sites,  or  for  running  favored  lines  upon 
its  track.  They  thus  virtually  make  contracts  with  themselves  for 
their  own  benefit,  and  it  is  no  wonder  that,  while  they  prosper, 
their  roads  often  go  into  bankruptcy.  The  legal  profession  ia  not 
without  blame  in  this  regard.  The  attorney  holds  a  fiduciary  rela- 
tion to  his  client ;  he  is  bound  to  act  for  his  interest,  and  he  cannot 
become  a  party  to  any  scheme  for  defrauding  him.  Nor  can  he 
devise  any  scheme  to  enable  other  agents  or  trustees  to  defraud 
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their  beneficiaries,  whether  the  latter  be  his  clients  or  not.  This 
obligation,  in  the  first  case  to  his  client,  and  in  the  second  case 
to  the  rules  of  common  and  professional  morality,  absolutely  for- 
bids the  attorney,  renders  it  impossible  for  him,  to  enter  into 
any  scheme  for  absorbing,  or  enabling  others  to  absorb,  the  capital 
or  the  profits  of  corporate  bodies,  to  swallow  up  estates  of  deceased 
persons,  or  otherwise  to  transfer,  or  help  to  transfer,  to  one  what 
belongs  to  another.  This  subject  is  too  great  for  the  limits  of  a 
book  notice ;  yet  current  transactions  have  thrust  it  upon  public 
attention,' and  the  bar,  if  it  would  preserve  its  influence,  must  see 
that  the  rules  of  law  and  of  common  morality  in  respect  to  it  are 
enforced. 

Kent  V.  Curtis,  p.  121,  raises  again  the  question  as  to  the  right 
of  a  creditor  to  subject  the  equities  or  choses  in  action  of  the 
debtor,  without  having  liquidated  his  demand  by  judgment.  Each 
of  the  judges  give  an  opinion,  arriving  at  the  same  conclusion  in 
the  case  before  them,  but  differing  somewhat  in  doctrine,  and,  in 
effect,  modifying  the  view  theretofore  taken  by  the  same  court, 
and  leaving  the  general  rule  in  force  that  the  demand  must  be 
reduced  to  judgment  when  it  can  be  done. 

In  Zoeller  v.  Kellogg,  p.  163,  the  practice  is  condemned  of 
confiscating  city  property  for  local  improvements.  It  is  held, 
that  although  the  expense  of  making  such  improvements  may 
be  assessed  upon  contiguous  property,  upon  the  theory  that  its 
value  is  thereby  enhanced,  yet,  if  the  assessment  is  greater  than 
the  value  of  the  property,  the  reason  for  the  authority  does  not  hold, 
and  it  is  in  fact,  though  not  in  form,  a  taking  of  private  property 
for  public  use  without  compensation.  The  case  possesses  value  as 
a  check  upon  the  rapacity  of  city  officials, — at  least,  upon  their 
reckless  disregard  of  private  rights,  even  if  there  is  no  personal  gain. 
The  State  v,  Bogardus,  p.  915,  was  an  information  for  violat- 
ing the  act  against  cruelty  to  animals  by  throwing  into  the  air 
live  pigeons  to  be  shot  at  for  sport.  The  act  condemns  the  need- 
less killing  of  any  living  creature,  and  it  is  held  that  this  practice 
of  killing  pigeons  is  not  included  in  the  prohibition.  Opinions 
arc  given  by  Hayden,  J.,  and  Lewis,  P.  J.,  the  former  defending 
the  practice  itself  as,  like  fox-hunting,  etc.,  encouraging  manly 
sports,  as  tending  to  fit  the  citizen  for  such  duties  to  the  State  as 
require  bodily  agility  and  courage,  and  hence  could  not  have  been 
within  the  legislative  intention  in  condemning  cruelty  to  animals. 
Juclge  Lewis  agrees  as  to  the  legislative  intention,  but  bases  his 
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view  upon  our  defective  civilization,  rather  than  upon  any  real  ben- 
efit arising  from  such  sports.  The  public  will  feel  obliged  to  his 
humane  instincts  for  a  condemnation  of  the  practice  upon  moral 
grounds,  and  will  all  the  more  wonder  that  he  agreed  with  his 
colleagues  in  the  result.  He  says:  "All  possible  superiority  in 
marksmanship  could  be  quite  as  easily  attained  without  the  sacrifice 
of  any  life.  Courage  is  practically  cultivated  nowhere  but  in  the 
view  of  danger,  real  or  supposed.  In  all  the  'manhood  '  that  may 
be  devoted  to  bloody  conquests  over  defenceless  creatures,  already 
captive,  we  cannot  feel  sure  of  finding  the  material  that  would 
best  serve  to  defend  the  State.  When  no  higher  motive  is  appar- 
ent in  the  conqueror  than  that  of  *  displaying  his  skill  as  a  marks, 
man,'  it  may  be  doubted  that  his  example  is  of  a  largely  more 
elevating  tendency  than  was  that  of  the  ancient  tyrant  who  plucked 
out  the  eyes  of  a  slave  in  order  to  show  the  deftness  of  his  fingers." 
This  is  a  sharp  satire  upon  a  depraved  public  sentiment  that  toler- 
ates wanton  cruelties  and  elevates  them  to  the  dignity  of  **  manly 
sports,"  and,  in  effect,  condemns  the  conclusion  to  which  the  court 
arrived.  The  statute  was  drawn  in  the  interest  of  mercy  and  an 
advanced  civilization,  was  designed  to  cover  just  such  cruelties  as 
that  with  which  the  defendant  was  charged,  and  should  have  been 
enforced. 

The  volume  contains  several  cases  that  discuss  interesting  ques- 
tions of  private  law,  and  always  with  such  care  as  to  command 
respect.  One  thing,  however,  should  be  noted  in  regard  to  it, 
which  applies  as  well  to  most  of  our  reports.  The  volumes  are  not 
sufficiently  crowded.  The  size  of  the  cover  and  the  money  they 
cost  should  give  us  more  matter.  The  recent  text- books  pub- 
lished by  Messrs.  Thomas  &  Co.  contain  broader  and  longer  pages, 
and  hence  much  more  reading  matter  in  a  book  of  given  size.  In 
the  multitude  of  reports  that  crowd  our  shelves,  every  thing  like  an 
attempt  to  increase  the  number  of  volumes  should  be  avoided. 
The  book  looks  well.  It  is  well  printed,  and  on  good  paper  ;  but 
the  columns  should  be  two  ems  wider  and  four  lines  longer,  and 
there  should  be  seven  hundred  pages  of  reading-matter.  B. 

A  Treatise  on  the  Law  of  Railroad   and  other   Corporate  Sfxturi- 

TIF^,    INCLUDING     MUNICIPAL     AlD     BONDS.         By      LEONARD     A.     JONES, 

Author  of  "A  Treatise  on  Mortgages."     Boston  :  Houghton,  Osgood  &  Co. 
The  Riverside  Press,  Cambridge.     1879.     Price,  $6.50. 

Here  is  another  book  dedicated  to  a  distinguished  Western  jurist 
who  enjoys  the  honor  of  having  had  more  law-books  dedicated  to 


BOOK    REVIEWS.  1 33 

him  than  have  been  dedicated  to  any  other  living  man.  If  we 
miss  in  this  dedication  the  warmth  which  would  spring  from  a 
personal  and  professional  acquaintance,  it  is  no  doubt  due  to  the 
fact  that  the  author  is  a  member  of  the  Boston  bar,  and  has  proba- 
bly never  practised  in  the  Eighth  Federal  Circuit.  His  book  is 
inscribed  to  Judge  Dillon,  "  in  testimony  of  the  esteem  which  the 
author  shares  with  the  profession  for  his  judicial  opinions  and 
legal  writings  upon  the  subject  here  considered." 

Mr.  Jones's  work  on  Mortgages  was  issued  from  the  press  about 
a  year  ago.  The  copy  in  the  St.  Louis  Law  Library  is  nearly  worn 
out.  We  have  never  heard  the  work  spoken  of  except  in  terms' 
of  praise.  This  is  a  far  better  test  of  the  value  of  the  labors  of 
an  author  than  any  thing  that  could  be  said  by  the  writer  of  a 
hasty  review.  In  fact,  there  is  but  one  person  that  can  properly 
review  a  law-book,  and  that  is  the  author  himself.  The  preface  of 
every  law-book  is,  or  should  be,  a  sort  of  review  from  the  author's 
stand-point;  and  where  the  author  speaks- of  his  own  performances 
with  becoming  modesty,  another  reviewer  cannot  do  better  than 
let  him  be  heard. 

Mr.  Jones,  in  writing  his  treatise  on  Mortgages  of  Real  Property, 
at  first  intended  to  follow  out  the  application  of  the  general  law  of 
the  subject  to  mortgages  made  by  railroad  companies  and  similar 
corporations;  but  he  found  that  any  treatment  he  could  give  these 
special  topics  within  the  limits  of  that  work  would,  from  its  brev- 
ity, be  unsatisfactory.  This  fact,  together  with  the  consideration 
that  nearly  all  the  adjudications  upon  corporate  mortgages  relate 
to  matters  for  the  most  part  foreign  to  the  law  of  general  mort- 
gages, led  him  to  omit  these  matters  from  his  work  on  the  general 
subject.  The  present  volume  is  intended  to  supply  that  omission. 
With  this  object  in  view,  the  author  has  excluded  from  the  present 
work,  for  the  most  part,  the  consideration  of  those  subjects  which 
are  general  or  elementary  in  the  law  of  mortgages.  He  has  con- 
fined this  treatment  of  the  subject  to  an  examination  of  those 
special  features  of  the  law  which  the  birth  of  a  new  class  of  secu- 
rities has  developed.  These  securities,  the  outgrowth  of  the 
extraordinary  development  of  railroad-building  which  has  charac- 
terized the  last  quarter  of  a  centeiry,  have  given  rise  to  a  mass  of 
new  and  striking  adjudications,  more  than  half  of  which  have 
been  rendered  within  the  last  ten  years.  Notwithstanding  the 
fact  that  the  case  law  upon  the  subject  has  been  of  so  recent  and 
so  rapid  a  growth,  it  presents  more  uniformity  than  attends  many 
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questions  of  the  law  which  rest  in  long  lines  of  adjudicated  cases. 
This  our  author  justly  ascribes  to  the  fact  that  the  litigation  to 
which  railroad  securities  have  given  rise  has  taken  place  for  the 
most  part  in  the  Federal  courts,  in  consequence  of  which  its  lead- 
ing principles  have  been  modelled  and  settled  by  a  single  court  of 
last  resort,  instead  of  by  as  many  appellate  courts  as  there  are 
States.  Moreover,  many  of  these  cases  have  been  of  such  magni* 
tude,  both  in  respect  of  the  public  and  private  interests  involved , 
that  they  have  commanded  the  labor  of  the  ablest  and  most  learned 
lawyers  in  the  country,  and  have  compelled  at  the  hands  of  the 
courts  the  most  careful  and  deliberate  attention. 

Some  idea  of  the  scope  of  the  present  work  may  be  gained 
from  a  suggestion  of  the  subjects  embraced  in  each  chapter.  It 
includes  a  discussion  of  the  power  of  corporations  to  mortgage 
their  property  and  franchises  (ch.  i.) ;  of  the  form  and  construc- 
tion of  corporate  mortgages  (ch.  ii.);  of  property  covered  by 
railroad  mortgages  (ch.  iii.);  of  mortgages  of  after-acquired 
property  (ch.  iv.);  of  the  legal  nature  of  rolling  stock  of  rail- 
roads (ch.  v.);  of  the  mortgage-bonds  of  corporations  (ch.  vi.)> 
of  municipal  bonds  in  aid  of  railroad  and  other  corporations 
(ch.  vii.);  of  promissory  notes  and  unsecured  bonds  of  corpora- 
tions (ch.  viii.);  of  interest  and  interest-coupons  (ch.  ix.);  of 
contracts  of  guaranty  and  indorsement  (ch.  x.) ;  of  the  duties  and 
rights  of  mortgage- trustees  (ch.  xi.);  of  the  payment  and  redemp- 
tion of  railroad  guaranties  (ch.  xii.);  of  remedies  and  jurisdiction 
of  courts  for  the  enforcement  of  corporate  securities  (ch.  xiii.); 
of  foreclosure  proceedings  under  corporate  mortgages  (ch.  xiv.); 
of  the  appointment  and  jurisdiction  of  receivers  (ch.  xv.) ;  of 
the  rights  and  liabilities  of  receivers  (ch.  xvi.)  ;  of  the  debts  and 
certificates  of  receivers  (ch.  xvii.)  ;  of  the  debts  of  mortgage- 
trustees  in  possession  (ch.  xviii.) ;  of  the  priority  of  railroad 
mortgages  over  equities  subsequently  arising  (ch.  xix.) ;  of  liens 
affecting  the  priority  of  railroad  mortgages  (ch.  xx.) ;  of  the  effect 
of  schemes  for  reorganization  upon  the  priority  of  such  mort- 
gages (ch.  xxi.);  of  foreclosure  sales  under  corporate  mortgages 
(ch.  xxii.);  of  the  rights  of  purchasers  at  such  sales  (ch.  xxiii.)  > 
of  proceedings  in  bankruptcy  and  insolvency  against  railroad  com- 
panies (ch.  xxi  v.). 

In  treating  these  subjects,  Mr.  Jones  has  considered  and  presented 
very  fully  and  carefully  the  doctrine  of  about  fifteen  hundred 
cases.     His  table  of  cases  presents  many  familiar  names,  and  we 
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doubt  whether  any  decision,  unless  very  recent,  bearing  upon  the 
subject,  has  escaped  his  search.  We  even  find  our  own  darling 
case  of  The  State  ex  reL  Wilson  v,  Garroutte,  7  Cent.  L.  J.  .29, 
and  wonder  whether  it  was  by  a  sort  of  irony  that  our  author 
omitted  to  cite  it  except  at  the  tail  of  a  number  of  cases  holding 
contrary  doctrines,  introducing  it  with  a  "see,  however/'  or  with 
a  "not  in  harmony  with  the  following."  It  was  delivered  shortly 
before  the  dominant  political  party  met  to  nominate  a  candi- 
date for  judge  of  the  Supreme  Court  to  succeed  one  of  the 
then  incumbents.  Its  authority  was  somewhat  shaken  by  the  fact 
that  two  of  the  judges  dissented,  neither  of  whom  was  a  candidate 
for  reelection,  and  that  the  judge  who  delivered  the  opinion  of 
the  court  had,  while  at  the  bar,  furnished  a  written  opinion  to 
another  county  in  favor  of  its  power  to  issue  bonds  of  precisely 
the  same  character  in  aid  of  the  same  railroad.  These  trifling  cir- 
cumstances  did  not  prevent  its  being  a  popular  decision,  giving 
joy  to  the  hearts  of  a  people  who  find  it  easier  to  contract  debts 
than  to  pay  them.  Nor  does  this  decision  stand  alone.  It  epit- 
omizes the  history  of  the  whole  subject.  During  the  mania  of 
railroad-building,  a  judiciary  whose  members  were  nominated  by 
the  party  caucus,  and  elected  for  short  terms  by  the  popular  vote, 
exhibited,  in  their  decisions  upholding  the  power  of  municipal 
corporations  to  issue  bonds  in  the  aid  of  railroads,  a  contagious 
sympathy  with  public  opinion.  And  now  that  the  bonds  are 
issued,  that  the  public  have  either  received  value  for  them,  or  have 
been  cheated  out  of  such  value  by  the  dishonesty  of  the  agents 
whom  they  have  chosen  to  represent  them ;  now  that  the  day  of 
settlement  has  come,  that  the  burden  presses  heavily  upon 
them,  the  fertile  brain  of  the  same  pliant  and  sympathetic 
judiciary  is  fruitful  in  the  invention  of  reasons  impeaching  the 
validity  of  these  securities,  and  showing  that  they  ought  not  to  be 
paid.  After  the  Statute  of  Limitations  has  interposed  a  bar  to 
such  a  remedy,  courts  of  even  a  higher  character  and  of  more  dis- 
tinguished ability  have  mocked  the  hope  of  the  bond  fide  holder 
of  such  bonds  by  telling  him  that,  while  he  cannot  recover  upon 
the  securities  themselves,  he  may  maintain  an  action  of  assumpsit 
for  the  money  which  the  municipal  corporation  actually  received 
for  them.  A  judge  in  East  Tennessee  used  to  open  his  court  with 
prayer.  Lord  Coke  somewhere  said  that  ''  the  Lord  enlighteneth 
the  mind  of  the  judge  who  is  desirous  of  justice  and  right."     We 
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half  incline  to  think  that  if  some  of  our  judges  would  reason  less 
and  pray  more,  their  decisions  upon  questions  of  a  public  nature 
would  be  more  deserving  of  the  respect  of  honest  men. 

Our  author  need  not  have  apologized  for  the  fulness  of  state- 
ment and  illustration  which  characterizes  his  treatment  of  the  sub- 
ject. In  treating  a  general  subject,  loaded  down  with  a  great 
mass  of  adjudications,  a  legal  writer  is  expected  to  state  long-set- 
tled rules  in  a  general  way,  without  giving  a  history  of  how  they 
became  settled.  But  the  peculiar  value  of  law-books  upon  new 
and  special  subjects,  upon  which  the  decisions  are  not  very  numer- 
ous, rests  in  the  fact  that  the  author  is  able  to  present  the  adjudi- 
cations with  fulness,  to  illustrate  copiously,  and,  while  preserving 
a  convenient  classification,  to  present  to  the  reader  what  may  be 
called,  to  some  extent,  a  volume  of  condensed  reports  of  adjudi- 
cated cases,  where  the  reader  has  the  advantage  of  seeing  exactly 
what  was  decided  in  each  case,  together  with  the  reasons  upon 
which  the  learned  judges  proceeded,  stated  in  their  own  language. 
In  our  judgment,  every  law-book  should  be  written  in  this  way, 
where  the  decisions,  the  results  of  which  the  author  must  pre- 
sent, are  not  so  numerous  as  to  render  it  impracticable  to  do  so. 
Some  of  the  English  books,  notably  Benjamin  on  Sales,  which 
have  enjoyed  the  highest  reputation  in  this  country,  were  written 
upon  this  plan. 

The  value  of  the  work  before  us  has  been  greatly  enhanced  by 
the  industry  of  the  author  in  setting  out  the  statutes  and  consti- 
tutional provisions  of  the  different  States  governing  the  different 
classes  of  securities  of  which  he  treats.  This,  we  predict,  will 
prove  one  of  the  most  valuable  features  of  his  work.  It  will 
enable  practitioners,  in  many  cases,  to  advise  clients  on  points  of 
law  resting  in  the  statutes  of  distant  States,  to  which  they  may  not 
have  access.  It  will  make  his  work  of  special  value  to  brokers, 
who,  as  a  general  rule,  with  a  sagacity  not  common  to  business 
men,  take  pains  to  acquaint  themselves  with  the  law  relating  to 
the  securities  with  which  they  deal. 

We  see  nothing  in  this  book,  after  a  somewhat  hasty  examina- 
tion, whether  relating  to  its  plan  or  to  its  execution,  to  the  group- 
ing and  classification  of  subjects,  to  the  style  of  the  author,  or  to 
the  mechanical  execution,  that  does  not  deserve  commendation, 
and  we  close  it  with  a  decided  impression  that  it  will  prove  of 
great  advantage  to  the  profession. 
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A  Treatisk  on  the  Law  of  Torts,  or  the  Wrongs  which  arise  In- 
dependent OF  Contract.  By  Thomas  M.  Cooley,  LL.D.  Chicago: 
Callaghan  &  Co.     1879. 

In  the  baptistry  of  the  Cathedral,  of  Florence  there  are  three 
bronze  doors,  two  of  which  were  pronounced  by  Michael  Angelo 
worthy  to  be  the  gates  of  Paradise.  Though  small  in  size,  and  in- 
significant at  first  appearance,  a  great  man  had  expended  upon 
their  elaborate  workmanship  the  labor  of  forty  years.  The  book 
before  us  is  manifestly  the  result  of  a  work  not  entirely  dissimilar. 
It  is  the  gathered  work  of  years,  —  the  whole  law  of  wrongs  in 
miniature.  The  more  we  read  it  and  scan  its  various  features  the 
more  we  feel  how  inadequate  any  attempt  at  describing  it  will  be. 
Suppose  it  were  possible  for  the  Genius  of  History  to  conduct  a 
traveller  to  the  summit  of  St.  Peter's  dome,  and  there  display  with- 
in the  range  of  his  vision,  not  only  the  Eternal  City  itself,  but  all 
the  provinces  which  were  once  encircled  by  its  mighty  arms,  from 
the  Tigris  to  the  Pillars  of  Hercules,  from  the  frozen  forests  of 
Germany  to  the  burning  sands  of  the  African  desert ;  and  not  only 
the  cities,  temples,  and  monuments  which  stand  there  to-day,  but 
all  which  have  stood  there  in  ages  past.  Or  think  of  the  sublime 
creation  of  that  poet  whose  verse  will  live  as  long  as  our  language 
or  our  religion,  who  relates  how  an  angel  led  the  common  ancestor 
of  men  to  the  summit  of  a  high  mountain,  — 

**  To  show  him  all  earth's  kingdoms  and  their  glory. 

His  eye  might  there  command  wherever  stood 

City  of  old  or  modern  fame,  the  seat 

Of  mightiest  empire,  from  the  destined  walls 

Of  Cambalu,  seat  of  Cathaian  Cham, 

And  Samarcand  by  Oxus,  Temir's  throne, 
******* 

Or  Europe  thence,  and  jvhere  Rome  was  to  sway 

The  world." 

Or,  to  come  to  something  which  every  one  has  seen,  think  of  a 
variegated  landscape,  exhibiting  in  one  view  hill,  vale,  lake,  river, 
and  fruitful  plain,  seen  from  an  eminence  through  an  inverted  field- 
glass;  the  distance  to  which  it  is  thus  removed  enhancing  its  dig- 
nity and  deepening  its  mystery  ;  reduced  to  miniature,  and  yet  all 
its  outlines  far  more  clear,  while  the  glorious  light  streaming  upon 
It  IS  rendered  more  brilliant  by  the  concentration  of  its  rays.  It 
is  necessary  to  resort,  by  way  of  comparison,  to  some  image  of  this 
kind,  in  order  to  convey  an  adequate  impression  of  the  character 
of  a  work  which  presents  in  a  single  volume  all  the  essential  doc- 
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trines  of  the  broadest  title  of  our  law ;  omitting  nothing  which  is 
essential,  and  yet  lopping  off  the  exuberant  illustrations  and 
almost  endless  details  with  which  the  work  might  have  been 
encumbered,  while  supporting  the  various  statements  of  doctrine 
made,  by  the  citation  of  eight  thousand  adjudications. 

We  who  view  a  work  of  this  kind  with  the  eyes  of  strangers  are 
filled  with  wonder  at  the  learning,  the  genius,  and  the  long  patience 
by  which  it  was  wrought ;  but  to  the  great  man  whose  work  it  is, 
it  seems,  no  doubt,  simplicity  itself,  —  a  homely  garment  which  his 
soul  has  worn,  whose  warp  and  woof  have  long  been  a  part  of  his 
daily  life.  It  is  written  in  a  style  of  classic  propriety:  concise, 
and  yet  nothing  is  wanting  ;  full,  and  yet  nothing  is  wasted.  We 
search  in  vain  for  those  blemishes  which,  in  the  first  edition,  mar 
the  efforts  of  the  most  practised  writers ;  and  statements  of  doc- 
trine which,  at  the  first  glance,  seem  too  broad,  justify  themselves 
upon  a  careful  investigation. 

Of  this  description  is  the  statement,  on  page  622,  that  it  is  well 
settled  that  at  common  law  a  municipal  corporation  is  not  liable 
to  an  individual  for  neglect  to  keep  a  highway  in  repair,  whereby  he 
suffers  an  injury  in  using  it.  We  know  that  in  most  of  the  States, 
excepting  New  England,  New  Jersey,  Michigan,  Texas,  and  Califor- 
nia, private  actions  are  constantly  maintained  against  municipal 
corporations  for  injuries  of  this  nature,  although  not  directly  given 
by  statute.  But  a  scrutiny  of  the  subject  will  reveal  to  us  that, 
with  few  exceptions,  no  actions  of  this  nature  have  been  maintained, 
either  in  England  or  in  this  country,  against  municipal  corpora- 
tions, except  upon  the  theory  of  an  implied  contract,  growing  out 
of  the  acceptance  of  their  charters,  to  take  charge  of  the  public 
ways  within  their  limits,  and  keep  them  in  repair  for  the  benefit  of 
the  people  of  the  State.  And  if  we  sometimes  encounter,  with  a 
momentary  feeling  of  surprise,  a  paragraph  wherein  he  has  chal- 
lenged some  well-settled  rule  of  law,  after  reading  his  just  and 
candid  observations  we  feel  that  what  we  had  before  supposed  to 
be  law  must  be  regarded  only  as  history.  He  has  not  touched, 
and  we  will  not  touch,  such  a  rule  with  irreverent  hands,  but  we 
feel  that,  whilst  allowing  it  to  stand  as  a  landmark  in  our  law,  a 
monument  venerable  for  its  antiquity  and  for  the  great  names 
which  have  assisted  in  building  it,  we  must  begin  by  its  side 
and  build  anew.  Thus,  there  is  no  rule  of  the  common  law  better 
settled  than  that  the  owner  or  keeper  of  a  wild  beast,  that  is,  to 
use  the  language  of  the  books,  a  beast  fera  natum^  must  restrain 
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him  at  his  perils  and  will  be  liable  for  damage  done  by  him  irre- 
spective of  the  question  of  negligence ;  but  there  never  was  a  rule 
of  law  written  in  any  book  more  clearly  erroneous.  "  If  this  doc- 
trine is  good  law  at  this  day/'  says  Mr.  Justice  Cooley,  ''  it  must 
be  because  the  keeping  of  wild  beasts  accustomed  to  bite  and  worry 
mankind  is  unlawful.  Fori  if  the  keeping  of  such  beasts  is  not  a 
wrong  in  itself,  then  no  wrong  can  come  from  it  until  some  wrong- 
ful circumstance  intervenes ;  in  other  words,  until  there  is  negli- 
gence. *  *  *  The  keeping  of  wild  animals  for  many  pur- 
poses has  come  to  be  recognized  as  proper  and  useful ;  they  are 
exhibited  through  the  country  with  the  public  license  and  approval; 
governments  and  municipal  corporations  expend  large  sums  in  ob- 
taining and  providing  for  them ;  and  the  idea  of  legal  wrong  in 
keeping  and  exhibiting  them  is  never  indulged  in.  It  seems, 
therefore,  safe  to  say  that  the  liability  of  the  owner  or  keeper  for 
any  injury  done  by  them  to  the  person  or  property  of  others  must 
rest  on  the  doctrine  of  negligence.  A  very  high  degree  of  care  is 
demanded  of  those  who  have  them  in  charge ;  but  if,  notwithstand- 
ing such  care,  they  are  enabled  to  commit  mischief,  the  case  should 
be  referred  to  the  category  of  accidental  injuries,  for  which  a  civil 
action  will  not  lie.*' 

Where  he  feels  it  his  duty  to  challenge  settled  doctrines  or  par- 
ticular adjudications,  we  hesitate  whether  most  to  admire  the  cour- 
age or  the  subdued  modesty  with  which  it  is  done.  For  example,  no 
one  acquainted  with  the  law  of  negligence  can  read  with  patience  the 
case  of  Nashville,  etc..  Railroad  Company  v.  Smith,  6  Heisk.  174, 
in  which  the  Supreme  Court  of  Tennessee  held,  where  it  appeared 
that  the  engine  of  a  railroad  company,  running  in  the  night-time, 
without  a  head-light,  had  run  over  and  killed  a  man  lying  across 
the  track,  that  the  contributory  negligence  of  the  deceased  was  no 
bar  to  a  recovery  for  the  killing^  though  it  might  be  taken  into 
account  in  mitigation  of  damages.  In  his  text,  our  author  simply 
observes  that  '*  this  would  be,  in  effect,  an  attempt  at  an  apportion- 
ment of  damages,  and  that,  too,  in  a  case  where  the  want  of  care 
in  the  party  killed  was  at  least  equal  to  that  of  the  party  sued;" 
but  his  just  indignation  crops  out  in  a  note,  where  he  says  that 
"  the  jury  allowed  it  to  '  mitigate '  the  damages  to  ten  thousand 
dollars." 

The  tendency  of  civilization  is  toward  a  uniformity  of  man- 
ners, customs,  and  habits  of  living.  The  tendency  of  law  is 
toward  generalization  and  codification.    The  feeling  that  what  is 
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the  law  in  one  part  of  our  country  ought  ordinarily  to  be  the  law 
everywhere,  is  a  strong  feeling  in  the  breasts  of  lawyers,  legislators, 
and  judges.  There  is  no  more  striking  illustration  of  this  than 
the  readiness  with  which  an  appellate  bench  in  one  Stat^  will 
adopt,  without  questioning,  a  rule  of  law  which  has  been  declared 
and  settled  by  the  appellate  courts  of  other  States.  Tiie  same 
tendency  marks  the  labors  of  the  best  law-writers.  The  duty  of  a 
legal  author  is  generalization  ;  and  while  it  is  ordinarily  no  part  of 
his  duty  to  reconcile  the  conflicting  adjudications,  the  constant 
tendency  of  his  mind  —  we  may  almost  add,  of  his  heart  —  is  to 
harmonize  conflicting  adjudications  in  conformity  with  some 
general  rule  upon  which  most  of  the  cases  unite.  This  tendency 
discovers  itself  in  the  work  before  us,  in  many  places.  We  can 
cite,  perhaps,  no  better  example  of  it  than  is  found  on  page  676 
^/ j^^.,  where  the  learned  author  doubts  whether  the  doctrine  of 
''comparative  negligence,'*  which  obtains  in  Illinois,  Georgia, 
and  Kansas,  is,  properly  understood,  a  departure  from  the  general 
doctrine  of  the  courts  upon  the  subject  of  contributory  negligence. 
He  analyzes  the  Illinois  case  (Galena,  etc.,  R.  Co.  v.  Jacobs,  20 
111.  478)  in  which  this  doctrine  was  flrst  declared  in  Illinois, 
refers  to  the  manner  in  which  the  doctrine  is  expressed  in  several 
subsequent  cases  in  the  same  State,  and  says  that  **  it  seems  to  be 
clear  that  the  court  has  aimed  at  all  times  to  make  the  plaintifl''s 
right  of  recovery,  so  far  as  concerns  contributory  negligence,  de- 
pend upon  the  question  whether  he  had  or  had  not  been  chargeable 
with  a  want  of  ordinary  care,  which  directly  contributed  to  the 
injury."  We  incline  to  think  that  this  is  what  the  Illinois  court 
really  means,  but  that  it  has  taken  a  most  inartiflcial  and  mislead- 
ing way  of  expressing  it. 

There  are  many  other  things  suggested  by  this  most  excellent 
work  to  which  we  would  like  to  call  attention,  did  space  permit, 
but  we  must  close  by  expressing  a  feeling  of  admiration  for  the 
general  tone  which  pervades  all  this  author's  writings.  His  mind 
is  not  only  candid  and  just,  but  reverential.  He  never  sneers  at, 
or  inveighs  against,  the  defects  which  he  discovers  in  existing 
laws  and  institutions,  but  calmly  points  them  out  in  moderate  lan- 
guage, which  carries  with  it  more  weight  than  the  most  vehement 
utterances.  His  breast  is  evidently  animated  with  a  feeling  akin 
to  that  which  animated  the  early  Romans,  —  religion  and  patriot- 
ism combining  in  a  reverence  for  existing  laws  and  institutions. 
We  search  his  pages  in  vain  for  such  extravagant  praise  of  the 
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common  law  as  characterizes  the  writings  of  Coke  and  Blackstone. 
He  stands  before  us,  not  as  an  apologist  for  the  defects,  but  as  an 
enlightened  defender  of  the  merits  of  a  system  of  laws  which  is 
the  product  of  centuries  of  effort  of  the  only  race  of  men  which 
has  been  able  to  maintain,  for  a  considerable  period,  liberty  with- 
out license  and  demoralization,  and  publio  and  private  security 
without  despotism.  Even  when  alluding  to  those  wrongs  for 
which  the  law  affords  no  remedy,  he  does  not  omit  to  check  the 
inference  that  they  are  therefore  not  to  be  regarded  as  wrongs,  by 
holding  them  up  to  view  33  nevertheless  highly  censurable. 
Neither  England  nor  America,  neither  the  present  nor  any  other 
period  in  the  history  of  the  common  law,  has  produced  an  abler 
or  more  learned  expounder  of  its  principles.  As  Americans  we 
ought  to  feel  grateful,  and  may  justly  feel  proud,  that  we  live 
under  such  institutions,  and  that  these  institutions  have  been  able 
to  produce  such  a  man. 
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[The  purpose  of  this  department  of  the  Review  is  to  advise  the  profession 
of  all  the  points  decided  in  the  latest  reported  cases  of  importance,  and  to 
show  how  complete  reports  of  the  same  may  be  obtained.  To  this  end,  a 
syllabus  of  each  case  is  given,  together  with  the  name,  date,  and  page  of  the 
journal  where  the  case  is  reported.] 
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Administrators  and  Executors.  —  Administrator's  ri^ht  to  real  estate — 
Landlord  and  tenant,  —  It  is  not  the  duty  of  an  administrator  to  take  pos* 
session  of  land  of  which  his  intestate  died  seized,  unless  the  rents  and  profits 
thereof  are  needed  in  the  settlement  of  the  estate ;  and  until  he  does  take 
possession  the  heir  may  maintain  ejectment  for  the  land,  although  the  estate 
has  not  been  settled  and  distributed  by  jud^ent  of  the  Probate  Court.  If 
the  administrator  has  not  taken  possession  oT  the  land,  if  the  rent  of  it  is  not 
needed  in  the  settlement  of  the  estate,  and  if  there  is  nothing  in  his  relations 
to  the  occupant  analogous  to  the  relation  of  landlord  and  tenant,  he  cannot 
maintain  an  action  for  use  and  occupation.  —  Filby.  v.  Carrier,  Sup.  Ct.  Wis., 
Wis.  Leg.  N.,  Jan.  30,  p.  133. 

•  Ancillary/  administration.  —  In  ancillary  administration,  in  Pennsylvania, 

of  the  effects  of  a  decedent  who  was  domiciled  elsewhere,  the  court  will  pay 
only  such  claims  as  are  proved  by  residents  of  Pennsylvania,  and  order  the 
fund  to  be  turned  over  to  the  foreign  administrator,  and  non-resident  cred- 
itors must  resort  to  that  jurisdiction.  — Barry's  Appeal,  Foster's  Estate,  Sup. 
Ct  Pa.,  W.  N.  C,  Feh.  6,  p.  883. 
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Admhostbators  and  Exscutobs  —  Continued. 

Estate  of  living  peracn,  — A  Probate  Court  has  no  Jurisdiction  to  adminis- 
ter upon  the  estate  of  a  living  person,  and  all  proceedings  thereto  are  abso- 
lutely void.  — Melia  v.  Simmons,  Sup.  Ct  Wis.,  Alb.  L.  J.,  March  8,  p.  198. 

Public  administrator  —  Foreign  corporation.  —  A  public  administrator  in 

Missouri  has  no  authority  to  sue  a  foreign  corporation  doing  business  there, 
upon  a  contract,  not  made  or  to  be  executed  m  that  State,  with  a  citizen  of 
anoUier  State,  who  neither  died,  nor  resided,  nor  left  any  estate  in  Mis- 
souri. — Union  Mutual  Life  Ins.  Co.  v,  Lewis,  U.  S.  Sup.  Ct.,  Cent  L.  J., 
Feb.  21,  p.  146;  Ch.  Leg.  N.,  Jan.  18,  p.  189. 

See  DsscEMTS  and  DisTRiBTrriON. 

Admisaltt.  —  Salvage  —  Depreciation  in  value. — A  salvor  must  share  the 
loss  by  depreciation  in  value.  He  is  sub  modo  a  joint  owner,  and  in  the 
absence  ot  an  express  contract  he  cannot  recover,  either  on  the  theory  of  a 
debt  due  by  the  owner,  or  a  lien  to  be  satisfied  at  all  hazards  to  the  full 
extent  of  the  proceeds  in  the  regristry.  —  The  Carl  Schurz,  U.  S.  Bist.  Ct. 
West  Dis.  Tenn.,  Cent  L.  J.,  Feb.  21,  p.  147. 

AoBNCT. — Declarations  of  agent — Res  gestae,  —  The  declarations  of  an  agent, 
to  be  admissible  and  bmd  the  principal,  must  be  made  at  the  time  ot  the 
transaction  and  be  apart  of  the  res  gestce. — Austin  v.  Austin,  Sup.  Ct  Wis., 
Wis.  Leg.  N.,  Feb.  6,  p.  146. 

See  Bakk;  Insurancs. 

Assault.  —  Constructive  assault  — Infecting  with  venereal  disetue,  —  No  action 
will  lie  by  a  woman  who  consents  to  sexual  intercourse,  against  the  man  for 
constructive  assault  and  infecting  her  with  a  venereal  disease.  —  Hegarty  v. 
Shine,  Irish  Ct  App.,  Cent  L.  J.,  Feb.  7,  p.  111. 

Assault  and  Battery.  —  Punishment  by  school-teacher,  —  A  teacher  may 
inflict  a  reasonable  punishment,  and  the  presumption  is  that  the  punishment 
inflicted  was  reasonable;  but  punishment  with  a  rod,  which  leaves  marks  or 
welts  on  the  pupil  for  two  months,  or  a  much  less  time,  is  immoderate.  A 
parent  cannot  excuse  a  pupil  from  attending  at  certain  hours,  and  from  par- 
ticular studies  prescribed  by  the  rules ;  but  a  failure  is  not  the  subject  of 
cor|)oral  punisnment,  but  "of  expulsion.  —  The  State  v.  Myner,  Sup.  Ct 
Iowa,  West  Jur.,  March  19,  p.  107. 

AttaChmrnt.  —  Mortgaged  chattels. — In  order  to  justify  an  attachment  of 
mortgaged  chattels  which  have  been  replevincd  by  the  mortgagee,  the  oflScer 
must  show  that  he  acted  for  a  creditor  of  the  mort^^eor,  and  the  debt  must 
be  proved.  The  process  of  attachment  is  not  suflScient  justification.  —  James 
r.  Van  Duyn,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  Feb.  6,  p.  142. 

Bakk.  —  Liability  as  collecting  agent  —  Failure  of  correspondent.  —  A  bank 
sending  a  note  to  a  correspondent  for  collection,  who  collects  it,  but  becomes 
insolvent  and  fails  to  pay  over  the  proceeds,  is  liable  to  the  holder  for  such 
default  —  Indig  v.  National  City  Bank  of  Brooklyn,  Sup.  Ct  N.  Y.,  Alb.  L. 
J.,  Jan.  11,  p.  31 ;  Texas  L.  J.,*Feb.  5,  p.  861. 

National  banks  —  Loans    on    real-estate  security,  —  Although  national 

banks  are  prohibited  from  loaning  money  on  real-estate  security,  such  con- 
tracts are  not  void  as  ultra  vires,  but  may  be  enforced.  —  Union  National 
Bank  r.  Matthews,  U.  S.  Sup.  Ct,  Alb.  L,  J.,  Feb.  15,  p.  132;  Cent  L.  J., 
Feb.  14,  p.  131 ;  Texas  L.  J.,  Feb.  26,  p.  402;  Int  Rev.  Rec,  March  3,  p. 
68 ;  Monthly  Jur.,  March  8,  p.  678 ;  Rep.,  Feb.  26,  p.  257. 

Who  are  depositors — Corresponding  banks.  —  A  bank  which  was  in  the 

habit  of  forwarding  to  another  Dank  notes,  bills,  etc.,  for  collection,  the  pro- 
ceeds of  which  were  placed  to  its  credit  and  forwarded  once  a  week,  though 
they  might  have  been  drawn  out  at  any  time,  is  not  entitled  to  come  into  a 
distribution  of  the  second  bank's  assets,  upon  its  bankru\)tcy,  as  a  depositor, 
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Baxk  —  Continued. 

under  the  Pennsylvania  law.  —  Parkesburg  Bank's  Appeal,  Sup,  Ct  Pa., 
W.  N.  C,  Feb.  1^,  p.  894. 

See  Constitutional  Law;  Federal  Courts. 


Bankruptcy.  —  Fraudulent  conveyance  —  Asaiffnee.  —  An  assignee  in  bank- 
ruptcy may  maintain  a  bill  in  equity  in  the  State  courts  to  set  tiside  a  fraud- 
ulent conveyance  of  the  bankrupt's  real  estate.  —  Johnson  v.  Helmstaedter, 
N.  J.  Ch.  Ct,  N.  J.  L.  J.,  Jan.,  p.  11. 

What  debts  are  provable  —  Contingent  liability,  —  Where   an   outgoing 


partner  takes  a  bond  from  the  other  members  of  the  firm,  conditionea  that 
thev  will  pay  all  the  firm  debts,  and  they  subsequently  become  bankrupt 
ana  obtain  a  discharge  in  bankruptcy,  and  the  obligee  is  compelled  to  pay 
some  of  the  firm  indebtedness,  held^  that  the  bond  was  a  provable  debt,  an^ 
that  the  discharge  may  be  pleaded  in  bar.  —  Fisher  v.  Lift  (note).  Sup.  Ct 
K  L,  Am.  L.  Keg.,  Jan.,  p.  9. 

See  Dower  ;  Exemption. 

Chattel  Mortgage.  —  Right  to  take  posaessian.  —  A  clause  in  a  chattel 
mortgage  which  provides  that  the  mortgagee  may  take  possession  of  the 
mortgaged  property  when  he  deems  himself  insecure,  and  sell  the  same  at 
public  or  private  sale,  vests  an  absolute  discretion  in  the  mortgagee  to  take 
possession  of  the  property  when  he  deems  himself  insecure,  and  the  exer- 
cise of  this  right  does  not  depend  upon  the  fact  that  the  mortgagee  has 
reasonable  fi:round  for  deeming  himself  insecure.  —  Cline  r.  Libby,  Sup.  Ct 
Wis.,  Wis.'"Leg.  N.,  Feb.  20,  p.  163. 

See  Lien. 


Common  Carrier.  —  Loss  of  passengers'  baggage  —  Liability. — A  common 
carrier  of  passengers  is  liable  for  the  loss  of  personal  baggage  kept  by  a  pas- 
senger exclusively  within  his  own  control,  if  lost  by  the  negligence  of 'defend- 
ant^ servants  and  without  plaintifi''s  fault.  It  is  no  defence  that  the  sleep- 
ing-car in  which  it  was  lost  is  not  the  property  of  defendant — Kinsley  t*. 
Lake  Shore,  etc.,  K.  Co.,  Aib.  L.  J.,  Feb.  8,  p.  113. 

Constitutional  Law.  —  Impairing  the  obligations  of  contracts.  —  The  char- 
ter of  the  Bank  of  Tennessee  declared  that  its  notes  should  be  receivable 
in  pavment  of  taxes.  The  Legislature  declared  the  issue  made  during  the 
Kebeflion  void,  and  forbade  their  receipt  for  taxes.  Held,  such  a  law  is  uncon- 
stitutional.—  Keith  V.  Clark,  U.  S.  Sup.  Ct,  Va.  L.  J.,  Jan.,  p.  8;  Rep., 
Jan.  29,  p.  129. 

Limitations  —  State  statute    inapplicable  to   Federal   qovemtnent. — A 

State  cannot  pass  a  statute  of  limitations  applicable  to  the  United  States. — 
United  States  ».  Thompson,  U.  S.  Sup.  Ct,  Alb.  L.  J.,  March  1,  p.  174. 

Police  power  —  Liquor  trajKc.  —  A  law  making  the  owner  of  premises 

wherever  liquor  is  sola  liable  lor  all  damages  consequent  upon  the  intoxica- 
tion of  persons  purchasing  it,  without  reference  to  the  negligence  of  the 
owner,  or  the  lawfulness  or  unlawfulness  of  his  tenant's  action,  is  a  valid  and 
constitutional  exercise  of  the  police  power.  —  Berthoef  r.  O'Rielly,  Ct  App. 
N.  Y.,  Am.  L.  Reg.,  Feb.,  p.  111. 

Police  power  of  the  States  —  Patented  article.  —  A  State,  in  the  exercise  of 

the  police  power,  may  prohibit  the  sale  of  illuminating  oils  below  a  certain 
prescribed  standard,  notwithstanding  the  oil  is  manufactured  under  a  pat- 
ented process.  —  Patterson  r.  The  Commonwealth,  U.  S.  Sup.  Ct,  Ch.  Leg. 
N.,  Feb.  22,  p.  183. 

Polygamy — United  States  statutes.  —  The  law  prohibiting  polygamy  in 

the  Territories  of  the  United  States  is  constitutional.  A  violator  is*^  not 
excused  because  he  believes  the  law  is  wrong  upon  religious  convictions.  — 
Reynolds  r.  United  States,  U.  S.  Sup.  Ct,  Alb.  L.  J.,  Feb.  1,  p.  92 ;  Rep., 
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Constitutional  I^aw — Contiuued. 

Feb.  6,  p.  161 ;  Cal.  Leg.  Rec,  Jan.  11,  p.  173;  Int  Rev.  Rec,  Feb.  10,  p. 
40;  Int.  Rev.  Rec,  Feb.  17,  p.  50;  Wash.  L.  Rep.,  Jan.  8,  p.  19. 

School-houses — Religious  worship, —  The  use  of  public-school  buildings 

for  religious  meetings  is  not  in  conflict  with  the  Iowa  Constitution  providing 
that  no  law  shall  be  passed  respecting  the  establishment  of  religion,  and 
that  no  person  shall  be  taxed  for  buildmg  or  repairing  places  of  worship.  — 
Davis  V.  Boget,  Sup.  Ct.  Iowa,  West  Jur.,  March,  p.  104. 

Contracts.  —  Joint  and  ssveral  liability  —  Judgment  against  one  of  the 
obligors.  —  Where  a  party  to  a  contract  obtains  judgment  against  one  of  two 
joint  and  several  obligors,  and,  upon  his  becoming  bankrupt,  proves  the 
claim  afi^iost  him  in  bankruptcy,  it  is  a  release  of  the  other  obligor.  —  Ken- 
dall V.  Hamilton,  Eng.  Ct  App'.,  Cent  L.  J.,  Jan.  17,  p.  47. 

Lex  loci  contractus.  —  A  policy  of  insurance  issued  in  New  Jersey  to  a 

resident  of  Massachusetts,  payable  in  New  Jersey,  is  a  contract  to  be  gov- 
erned by  the  laws  of  New  Jersey.  —  Desmazes  r.  Mutual  Benefit  Life  ins. 
Co.,  Texas  L.  J.,  Feb.  26,  p.  401. 

Signed  in  blank.  —  A  contract  signed  in  blank  must  be  filled  up  in  accord- 
ance with  the  previous  agreement  of  the  parties,  or  it  is  not  a  good  contract 
A  written  contract  is  never  completed  until  entirelv  written,  signed,  and 
delivered.  — Rounsavell  t>.  Pease,  Sup.  Ct  Wis.,  Wis.  "Leg.  N.,  Feb.  6,  p.  148. 

To  pay  the  debt  of  another,  —  Where  a  third  party  agrees  with  a  debtor 

to  pay  his  creditor,  the  latter  cannot  enforce  this  contract  by  suit  against 
him.  —  S^econd  National  Bank  v.  Grand  Lodge  A.  and  F.  Masons,  U.  S.  Sup. 
Ct.  Cent  L.  J.,  Jan.  24,  p.  71;  Texas  L.  J.,  Feb.  5,  p.  864;  Texas  L.  J., 
Feb.  26,  p.  407 ;  Ch.  Leg.  N.,  Jan.  11,  p.  182. 

See    Administbators    and    Executors;    Corporations;     Custom; 

Equity  ;  Guaranty  ;  Husband  and  Wife  ;  Insurance  ;  Married 
Woman;  Sales;  Wills. 

Conveyance,  —  Rescinded  —  Redelicery  of  deed.  —  A  conveyance  may  be 
rescinded  by  a  redelivery  of  the  deed  and  unequivocal  acts  or  abandonment 
on  the  part  of  the  grantees.  —  Hufl'man  v,  Huffman,  Sup.  Ct  Tenn.,  Texas 
L.  J.,  Feb.  26,  p.  404. 

See  Married  Woman. 

Corporations.  —  Execution  sale — Franchise. — A  sale  under  execution  of  a 
corporation's  place  of  business  does  not  vest  its  franchise  or  its  corporate  ex- 
istence in  the  purchaser.  —  Palestine  r.  Barnes,  Sup.  Ct  Texas,  Texas  L. 
J.,  Feb.  11,  p.  369. 

Liability  of  stockholders — Subscriptions  paid  in  notes.  —  Where  stock- 
holders paid  tneir  subscriptions  in  notes,  the  notes  must  be  construed  with 
reference  to  the  purpose  m  view  in  ^ivine  them,  and  the  Statute  of  Limita- 
tions can  no  more  be  pleaded  agamst  the  collection  of  the  notes  than  it 
could  against  the  collection  of  the  subscription.  —  Xillreath  v.  Gaylord,  Sup. 
Ct  Ohio,  Am.  L.  Rec,  Feb.,  p.  460. 

Stockholder — Sale  of  franchise.  —  A  stockholder  who  is  indebted  on  his 

contract  of  subscription  to  a  greater  amount  than  a  debt  due  him  from  the 
company  cannot,  upon  the  franchise  of  the  road  being  sold,  insist  upon  being 

faid  his  debt  out  of  that  fund.  —  Hogg*s  Appeal,  Sup.  Ct  Pa.,  W.  N.  C, 
eb.  6,  p.  377. 

Transfer  of  stock-certificate  —  Innocent  holder  for  value, — If  A.  has  his 

stock  transferred  on  the  books  of  the  company  to  B.,  and  B.  indorses  the  cer- 
tificate in  blank  and  delivers  it  to  A.,  and  subsequently  steals  it  from  A.  and 
negotiates  it,  an  innocent  holder  for  value  will  take  a  good  title  as  against 
A. — Winter  v.  Belmont  Mining  Co.,  Sup.  Ct  Cal.,  Cal.  Leg.  Rec,  Jan. 
25,  p.  196. 

VOL.  V.  NO-  I.  ID 
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Corporations — Continued. 

Transfer  of  stock — Forgeiy,  — A  forged  transfer  of  stock  upon  the  books 

of  a  corporation  will  not  affect  the  riehts  of  the  real  owner.  — Western  Union 
Tel.  Co.  V.  Davenport,  U.  ti.  Sup.  Ct.,  Int.  Rev.  Rec,  Jan.  27,  p.  27 ;  Rep., 
Jan.  22,  p.  97;  Ch.  Leg.  N.,  Jan.  11,  p.  181. 

Ultra  vires  —  Real-estate  security,  —  A  corporation  authorized  to  invest 

on  bond  and  mortgage  in  New  York,  and  not  elsewhere,  takes  a  mortgage  on 
land  in  New  Jersey  to  secure  a  precedent  debt.  Heldy  that  such  a  mortgage 
is  not  ultra  vires  and  void.  —  National  Trust  Co.  r.  Murphy,  N.  J.  Cir.  Ct., 
N.  J.  L.  J.,  Jan.,  p.  16. 

See  Bank  ;  Municipal  Corporation  ;  Negligence. 

Criminal  Law.  —  Abduction,  —  To  constitute  the  crime  of  enticing  a  female 
from  home  for  the  purposes  of  prostitution,  it  is  sufficient  if  she  is  taken 
away  a  sufficient  distance  and  kept  away  a  sufficient  length  of  time  to  accom- 
plish the  purpose.  —  Slocum  v.  The  Feople,  Sup.  Ct  Ul.,  Monthly  Jur., 
March,  p.  688. 

Arson — Evidence, — In  a  prosecution  for  burning  a  building  with  intent 

to  defraud  an  insurance  company,  it  is  not  necessary  to  prove  the  legal  exist- 
ence of  the  company.  It  is  sufllicient  if  it  had  a  de  facto  existence,  and  the 
prisoner  burned  the  building  with  the  expectation  tnat  the  policy  would  be 
paid,  and  for  the  purpose  of  obtaining  the  money.  —  The  State  v,  Byrne, 
Sup.  Ct  Conn.,  Ins.  L.  J.,  Jan.,  p.  28. 

Emplot/tnent  of  female  waiters  —  Construction,  —  The  proprietress  of  a 

tavern  discharged  her  eight  female  employees,  upon  the  passage  of  a  law  for- 
bidding the  employment  of  female  waiters  in  places  where  intoxicating 
liquors  are  sold,  an^  immediately  entered  into  articles  of  copartnership  with 
them.  Held^  an  infraction  of  the  spirit  of  the  law,  and  indictable.  —  Walter 
V.  The  Commonwealth,  Sup.  Ct  Pa.,  W.  N.  C,  Feb.  18,  p.  889. 

Extradition — "lf%o  shall  flee.^'  —  One   cannot  be  extradited  who  has 

written  a  letter  to  a  person  in  another  State,  containing  false  pretences, 
whereby  he  obtains  merchandise  on  credit,  and  is  indicted  m  the  other  State. 
He  is  not  within  the  terms  of  the  Constitution*  "  who  shall  flee  from  justice." 
The  governor's  warrant  is  only  prifnd  facie  evidence.  The  courts  may  in- 
quire into  the  correctness  of  the  governor's  decision  on  habeas  corpus. — 
Jones  V,  Leonard,  Sup.  Ct  Iowa,  Alb.  L.  J.,  Feb.  8,  p.  112;  West  Jur., 
Jan.,  p.  15 :  Texas  L.  J.,  Feb.  19,  p.  894. 

Forgery  —  Municipal  bonds. —  The  unauthorized  issue  of  a  county  bond 

by  the  county  treasurer,  signed  in  his  official  capacity,  is  not  foriijer\\  The 
instrument  does  not  purport  to  be  the  act  of  another.  —  The  People  i\  Mann, 
Ct  App.  N.  Y..  Alb.  L.  J.,  Jan.  11,  p.  28. 

Larceny  —  Certified  check,  —  X  check  drawn  bv  A.  on  n  bank,  and  cer- 
tified by  the  bank,  and  given  ta  A.  to  be  used  for  the  purpose^?  of  the  bank, 
is  the  subject  of  larceny  by  A.  if  cashed  by  him  ana  the  proceeds  appro- 
priated.—  The  People  v.  Abbott  Sup.  Ct  Cal.,  Texas  L.  J.,  Feb.  o.  p.  80S; 
Rep.,  Jan.  22,  p.  103. 

New  ti-ial —  Practice.  —  A  now  trial  will  not  be  granted  on  the  ground  of 


misconduct  of  a  juror,  where  it  appears  that  the  party  asking  such  new  trial 
participated  in  and  was  partv  to  such  misconduct.  —  Tnited  States  i*.  Sulen- 
tine,  U.  S.  Dis.  Ct.  East  Dist  Wis.,  Ch.  Leg.  N.,  Feb.  8,  p.  1G7. 

•-^  Pardon  —  Distinct  offences.  —  A  pardon  by  the  president  of  the  Unit<Hi 
States  for  a  distinct  offence  does  not  embrace  any  other  offence  for  which 
separate  penalties  and  punishment?  are  pre.^criSed.  —  In  re  Weimer  and 
Reynolds,  U.  S.  Cir.  Ct  Fast  Dist  Wis.,  Rep.,  Jan.  8,  p.  38. 

—  Smuggling —  Penalties.  —  The  penalties  prescribed  by  the  act  of  Con^rress 
to  prevent  smuggling  cannot  be  recovered  by  an  action  of  debt    The  statute 
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Cbihdtal  Law — Continued. 

contemplateg  a  criminal  proceeding.  —  United  States  v.  Claflin,  U.  S.  Sup. 
Ct.,  Rep.,  Jan.  8,  p.  88 ;  Wash.  Leg.  Rep.,  Feb.  24,  p.  57 ;  Ch.  Leg.  N.,  Jan. 
11,  p.  181. 

See  Constitutional  Law. 

Custom.  —  Of  a  particular  market  —  Grain-receipts,  —  One  dealing  in  a 
particular  market  is  bound  by  the  customs  of  the  market  A  custom  of 
receiving  grain  on  commission  and  storing  it  in  a  warehouse  where  its  iden- 
tity is  lost,  and  taking  a  receipt  in  the  name  of  the  consignee,  to  the  identity 
of  which  or  of  the  srain  it  represents  no  attention  is  paid,  and  of  fulfilling 
the  instructions  of  the  consignor  with  other  grain-receipts  of  a  similar  char- 
acter, is  not  void  as  against  public  policy.  — Bailey  v,  Hensley,  Cent  L.  J., 
Jan.  17,  p.  50. 

Damages. — False  imprisonment  —  Mitigation  of  exemplary  damages, — In 
miti^tion  of  exemplary  damnges  for  false  imprisonment,  evidence  of  facts 
tendmg  to  show  that  plaintiff  was  guilty  of  the  charge  is  admissible,  although 
the  facts  were  not  a  justification,  and  the  defendant  was  not  aware  of  them 
at  the  time.  —  Beckwith  r.  Bean,  U.  8.  Sup.  Ct,  Alb.  L.  J.,  Feb.  8,  p.  109. 

See  Eminent  Domain;  Neolioencx;   Nuisance;  Railroads;  Wae- 

RANTY. 

Deceit.  —  Misrepresentations  by  sheriff  in  selling  land.  —  No  action  of 
tort  in  the  nature  of  deceit  can  be  mamtained  against  a  sheriff  for  saying,  at 
a  sheriff's  sale  of  land,  that  there  was  no  encumbrance  except  the  wife's 
dower,  while  in  fact  there  was  an  estate  of  homestead  in  it,  which  was  un- 
known to  the  sheriff. —  Tucker  v.  White,  Sup.  Jud.  Ct  Mass.,  Cent.  L.  J., 
Jan.  24,  p.  67. 

Descent  and  Distribution.  —  Adopted  child,  —  The  Intestate  Act  of  Penn- 
svlvania,  providing  that  no  person  shall  inherit  who  is  not  of  the  blood  of 
the  ancestor,  is  repealed  by  implication  as  to  an  adopted  child  by  the  Adop- 
tion Act  —  Ann  Johnson's'^ ppeal.  Sup.  Ct  Pa.,  W.  N.  C,  March* 6,  p.  437. 

DowKR.  —  Effect  of  bankruptcy  sale.  —  A  sale  by  assignee  in  bankruptcy, 
under  an  order  of  court  of  land,  does  not  divest  wife's  right  of  dower.  — 
Lazear  r.  Porter,  Sup.  Ct  Pa.,  Cent  L.  J.,  Feb.  14,  p.  126. 

Exemption.  —  Constituent  of  family.  —  A  widow  with  several  minor  children 
who  lives  with  her  mother,  also  a  widow,  on  the  latter's  homestead,  is  not 
such  a  '*  constituent  of  the  family  "  of  the  latter  as  to  be  entitled,  under  the 
statute,  to  the  propertv  reserved,  upon  the  latter's  decease.  —  Roco  v.  Green, 
Sup.  Ct  Texas,  Texas  L.  J.,  .Ian.  22,  p.  380. 

"He€ul  of  family."  — A  widow  keeping  a  boarding-house,  and  having  a 

lady  friend  residing  with  her  as  a  member  of  her  familv,  and  keeping  ser- 
vants, is  the  "head  of  a  family"  within  the  Statute  of  Exemptions.  — Race 
r.  Oldridge,  Sup.  Ct  HI.,  Monthly  Jur.,  March,  p.  (380;  Ch,  Leg.  N.,  Feb. 
8,  p.  169. 

Under  the  bankrupt   law  —  Other  articles  and  necessaries.  —  A  watch  of 

«niall  value,  necessary  in  the  business  of  a  commercial  man  who  is  bank- 
rupt is  exempt  as  uncler  the  head  of  "other  articles  and  necessaries."  —  /n/r 
Steele,  U.  S.  Dist  Ct  West  Dist  Teim.,  Cal.  Leg.  Rec,  Feb.  1,  p.  214. 

See  Homestead. 

Kjectment.  —  Evidence  —  Tenancy.  —  In  eiectment,  it  is  error  to  reject  evidence 
on  part  of  plaintiff  to  prove  that  defendant  entered  the  premises  with  per- 
mission, or  as  tenant  01  the  plaintiff.  —  Heath  v.  Wallace,  Sup.  Ct.  Cal.,  Cal. 
Leg.  Rec.  Feb.  1,  p.  209. 

Elections.  —  Returns  of  canvassers.  —  A  person  holding  over  is  estopped 
denying  that  his  successor  was  duly  elected,  when  the  latter  shows  that  he 
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was  declared  elected  by  the  proper  board  of  canvassers. — La  Point  v. 
O'Malley,  Sup.  Ct.  Wis.,  Wis.  Leg,  N.,  Feb.  18,  p.  149. 

Emikknt  Domain.  —  Railroad  company  a  trespasser —  Damaaes.  —  A  railroad 
company  building  its  road  on  a  man's  land  without  proceeding  to  condemn 
a  right  of  way  is  a  trespasser,  but  the  structure  placed  on  the  land  does  not 
become  the  property  or  the  owner,  and  its  value  should  not  be  considered  in 
assessing  the  value  of  the  land  in  subsequent  proceedings  to  condemn  a  right 
of  way.  —  Justice  v.  Nesquehoning  Valley  R.  Cu.,  Sup.  Ct.  Pa.,  W.  N.  C, 
Feb.  6,  p.  874. 

Statutes  —  Construction,  —  The  California  statute  providing  for  a  water 

supply  to  San  Francisco  authorized  the  water-commissioners  to  condemn 
property  only  after  having  entered  '*  into  negotiations  "  for  the  same.  Where 
it  appeared  that  a  majority  of  the  commissioners  never  had  agreed  upon  a 
compensation  for  the  property,  and  that  the  owners  had  never  offered  to  sell 
at  an^  price,  the  court  neld*  that  there  was  no  **  negotiation  "  within  the 
meamng  of  the  statute.  —  Mahoney  v.  San  Francisco,  Sup.  Ct.  Cal.,  Cal. 
Leg.  Rec.,  Jan.  18,  p.  182. 

Equity.  —  Evidence  —  Judgment.  —  Where  a  mortgage  is  given  to  secure  the 
debt  of  another,  a  judgment  against  the  debtor  in  a  proceeding^  to  which  the 
mortgageor  was  not  a  party  is  not  evidence  of  the  amount  ot  the  indebted- 
ness to  bind  the  mortgageor  in  a  proceeding  to  foreclose.  —  N.  J.  Gh.  Ct.,  N. 
J.  L.  J.,  Feb.,  p.  42. 

Marshalling  assets,  —  The  rule  that  a  prior  mortgagee  must  first  resort  to 

those  portions  of  the  property  which  are  not  covered  by  the  subsequent 
mortgage  does  not  apply  where  that  subsequently  mort^iged  is  sufficient 
security  for  both  mortgages.  —  Kelly  t>.  Whitney,  Alb.  L.  J.,  Feb.  15,  p.  130. 

Marshalling  assets  —  Mortgages  —  Federal  courts,  —  Where  propertv  has 

been  mortgaged  in  parcels,  the  Federal  courts  will  follow  the  State  rule  in 
decreeing  the  order  in  which  they  are  to  be  sold.  —  Orvis  v,  Powell,  U.  S. 
Sup.  Ct.,  Va.  L.  J.,  Feb.,  p.  16. 

Mistake — Partnership  dissolution,  —  An  error  bv  a  clerk  in  partnership 

accounting,  preparatory  to  a  dissolution,  vitiates  instruments  executed  in 
accordance  therewith,  and  will  be  reformed  in  equity.  — Ivinson  r.  Button, 
U.  S.  Sup.  Ct.,  Texas  L.  J.,  Feb.  26,  p.  406;  Rep.,  Feb.  12,  p.  194. 

Mistake  —  Written  contract  —  Parol    evidence.  —  An    insurance    policy 

issued  to  a  partner  in  his  own  name,  and  so  expressed  as  to  cover  his  indi- 
vidual interest  only,  but  intended  by  him  to  cover  the  entire  firm  inter- 
est, and  only  accepted  upon  the  assurance  of  the  company's  agent  that 
it  did  so  cover  the  firm  interest,  will  be  reformed  by  a  court  of  equity  upon 
parol  testimony. — Small  v,  Atlantic,  etc.,  R.  Co.,  U.  S.  Sup.  Ct,  Am.  L. 
Reg.,  Feb.,  p.  79 ;  Ins.  L.  J.,  Jan.,  p.  17. 

Pleading  —  Fraudulent  conveyance,  —  A  bill  alleging  that  a  conveyance 

made  by  the  bankrupt  and  his  wife  to  another  was  without  consideration  in 
law  or  fact,  and  was  made  for  the  purpose  of  putting  the  property  out  of  the 
reach  of  the  creditors,  and  that  the  further  conveyance  back  again  by  the 
grantee  to  the  bankrupt's  wife  was  also  without  consideration  in  fact  or  in 
law,  and  made  for  the  purpose  of  defrauding  creditors,  was  held  to  contain 
sufficient  allegations  to  sustain  the  proceeding.  —  Johnson  v,  Helmstaedter 
N.  J.  Ch.  Ct,  N.  J.  L.  J.,  p.  11. 

Practice  —  Evidence,  —  The  old  rule  that  two  witnesses  are  necessary  to 

overcome  the  denial  of  a  responsive  answer  has  been  modified.  A  single 
witness  must  be  corroborated  by  other  witnesses,  or  by  circumstances.  —  pow- 
den  V,  Johnson,  U.  S.  Cir.  Ct  Dis.  N.  J.,  N.  J.  L.  «j.,  Feb.,  p.  48. 

Practice — Parties, — A  prior  judgment-creditor  cannot,  upon  his  own 

petition,  be  made  a  party  to  foreclosure  proceedings.    He  is  not  a  necessary 
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Sarty,  and  his  lien  is  not  affected  by  the  proceedings.  —  Farmers'  National 
lank  V.  Lloyd,  N.  J.  Ch.  Ct..  N.  J.  JL.  J.,  Feb.,  p.  40. 

Practice  —  Parties.  —  Where  a  mortgage  is  given  to  one  member  of  a 

firm,  to  secure  indebtedness  to  the  firm,  all  the  partners  should  be  parties  to 
a  bill  to  foreclose.  —  De  Grieff  r.  Wilson,  N.  J.  Ch.  Ct,  N.  J.  L.  J.,  Feb., 
p.  42. 

—  Reformation  of  written  instrument —  Parol  testimony.  —  In  a  proceeding 
to  reform  a  mortgage  to  make  it  convey  the  fee,  the  Durden  is  upon  com- 
plainant to  overcome  the  strong  presumption  arising  upon  the  terms  of  the 
written  instrument  Doubtful,  unsatisfactory,  ana  conflicting  evidence  is 
insuflScient  —  Howland  v,  Blake,  U.  8.  Sup.  Ct,  Ch.  Leg.  N.,  Jan.  18,  p. 
189. 

See  Husband  and  Wife  ;  Mortoaoe  ;  Nuisance  ;  Practice  ;  Trusts. 

EsTOFPEL. — Matter  in  pais, — If  A.  holds  out  to  the  public  that  B.  is  the 
owner  of  certain  property,  when  in  fact  he  is  not,  and  C.  in  good  faith  deals 
with  B.  as  such,  trie  rule  is  elementary  that  in  a  controversy  between  A.  and 
C,  involving  the  validity  of  such  dealing,  A.  is  estopped  to  deny  that  B.  is 
the  owner  of  the  property. — Kloety  v.  Delles,  Sup.  Ct  Wis.,  Wis.  Leg. 
N.,  Jan.  30,  p.  137. 

Surety  on  guardian^ s  bond  —  Legal  effect  of  bond.  —  Where  a  demand  is 

made  on  the  principal  in  a  guardian's  bond,  a  demand  on  the  sureties  is  not 
necessary.  The  sureties  are  estopped  by  the  bond  itself  from  denying  its 
l^al  efifect  as  a  guardian's  bona.  —  Vincent  w.  Starks,  Sup.  Ct  Wis.,  Wis. 
L^.  N.,  Feb.  13,  p.  158. 

Evidence.  —  See  Administrators  and  Executors;  Agency;  Criminal 
Law;  Ejectment;  Elections;  Equity;  Estoppel;  Insurance;  Mali- 
cious Prosecution;  Negligence;  Wills. 

Federal  Courts.  — National  banks  —  Jurisdiction.  —  United  States  Circuit 
Courts  have  exclusive  jurisdiction  of  all  suits  by  and  against  national  banks.  — 
Mitchell  17.  Walker,  U.  S.  Cir.  Ct  West  Dist  Pa.,  fit  Kev.  Rec,  March  8, 
p.  64. 

Federal  Courts.  —  Removal  of  causes  —  Residence  of  parties,  —  Where  one 
of  the  defendants  is  a  non-resident  and  the  rest  of  the  parties,  plaintiff  and 
defendant,  are  all  residents  of  the  State,  he  is  not  entitled  to  have  it  removed 
to  the  other  State.  —  Ex  parte  Grimball,  Sup.  Ct  Ala.,  Cent  L.  J.,  Feb. 
21,  p.  161. 

See  Equity  ;  Patents  ;  Trade-Marks. 

Fraudulent  Conveyance.  —  Consideration  —  Bond  fides,  —  A  conveyance, 
to  be  good  against  creditors,  must  be  both  bonA  fide  and  upon  good  consid- 
eration.— ^Randall  v,  Vroom,  N.  J.  Ch.  Ct,  N.  J.  L.  J.,  Jan.,  p.  18. 

See  Bankruptcy ;  Equity;  Insolvency. 

Guardian. —  Foreign  guardian* s  right  to  sue  —  Parties,  —  The  incapacity  or 
disability  of  a  foreign  guardian  to  sue  in  this  State  can  only  be  taken  advan- 
tage of  by  way  of  abatement  and  is  not  jurisdictional.  In  a  suit  bv  a  foreign 
guardian,  it  is  not  necessary  to  state  in  the  complaint  that  no  guardian  of  tne 
person  or  estate  of  the  infant  plaintiif  has  been  appointed  in  this  State.  This 
suit  is  properly  brought  in  the  name  of  the  infant  plaintiff  bv  guardian.  — 
Vincent  v,  Starks,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  Fet.  13,  p.  1^8. 

Guaranty.  —  Exhaustion  of  remedy,  —  It  is  a  condition  precedent  to  the  right 
to  resort  to  the  guarantor  of  a  note,  that  proceedings  against  the  maker  have 
been  taken,  even  though  he  be  insolvent  —  Sup.  Ct  Mich.,  Alb.  L.  J.,  Feb. 
I,  p.  88. 

Consideration  —  Parties. — The  words  *•  value  received"  sufficiently  ex- 


150  DIGEST   OF   RECENT   CASES. 

Guaranty  —  Continued. 

press  the  consideration  required  by  the  Statute  of  Frauds.  The  consideration 
of  a  guaranty  need  not  pass  between  the  parties  to  it.  —  Dahlman  v.  Ham- 
mel,  Sup.  Ct.  Wis.,  Wis.  Leg.  N.,  Feb.  18,  p.  157. 

See  Contracts  ;  Statute  of  Frauds. 


High  WATS.  —  Counties  —  Damages.  —  Counties  are  not  liable  for  damages 
resulting  from  a  failure  to  keepa  public  bridge  in  repair.  —  Wood  ©.  Tipton 
County,  Sup.  Ct.  Tenn.,  Memphis  L.  J.,  Feb.,  p.  42. 

Municipal  corporations  —  Negligence,  —  An  incorporated  city  which  fails 


to  keep  its  sidewalks  safe  and  passable  is  liable  for  damages  to  a  person  in- 
iured  m  consequence  of  a  defect  therein,  but  notice  of  such  defect  must  be 
Drought  home  to  the  defendant.  —  Noble  v.  City  of  Richmond,  Sup.  Ct  App. 
Va.,  Va.  L.  J.,  Feb.,  p.  95. 

Homestead.  —  1.  Change  in  the  law — 2.  ^* Head  of  a  family^*  —  3.  Aban- 
donment—  4.  Separate  tracts  —  5.  Jurisdiction.  —  1.  A  widow's  homestead 
right  is  determined  by  the  law  in  force  at  her  husband's  death.  2.  A  hus- 
band is  the  *'  head  of  a  family ''  although  he  has  no  children,  and  his  wife 
has  left  him  and  lives  apart  from  him  at  the  time  of  his  death.  3.  For  him 
to  rent  out  the  premises,  reserving  only  one  room  to  himself,  under  such 
circumstances,  does  not  constitute  abandonment.  4.  If  the  homestead  con- 
sists of  different  tracts,  and  the  dwelling  is  upon  one  in  which  there  is  only  a 
a  life  estate,  still  the  widow  may  claim  homestead  rights  of  the  full  quantity 
and  quality  in  the  adjoining  tracts.  5.  The  Probate  Court  has  jurisdiction 
of  an  action  by  such  widow  for  possession  against  an  administrator. — 
Brown  v.  Stratton,  Sup.  Ct.  Mo.,  Cent  L.  J.,  Jan.  17,  p.  46. 

Sale  under  deed  of  trust  —  Excess.  —  A  maker  of  a  deed  of  trust  to  his 

homestead  cannot  claim  the  excess  proceeds  of  a  sale  thereunder,  in  the 
hands  of  a  trustee,  as  exempt  as  against  a  judgment  creditor.  —  Casebolt  v. 
Donaldson,  Sup.  Ct  Mo.,  Monthl}*  Jur.,  March,  p.  665 ;  Texas  L.  J.,  Feb. 
5,  p.  356. 

Solvency.  —  A  homestead  under  the  Wisconsin  Constitution  may  be  ac- 


quired by  a  person  who  is  insolvent  at  the  time.  —  Cad}'^  v.  Pierce,  \f.  S.  Cir. 
Ct  East  Dist  Wis.,  Wis.  Leg.  N.,  Feb.  6,  p.  141. 

—  See  Exemption. 


Husband  and  Wife.  —  Separation.  —  Quaere:  Are  deeds  for  separation  be- 
tween husband  and  wife  valid? — Harsnberger  v.  Alger,  Sup.  Ct  App.  Va., 
Va.  L.  J.,  Feb.,  p.  78. 

Insolvency.  —  Assignment  for  benefit  of  creditors  —  Fraudulent  evidence.  — 
The  acts  and  declarations  of  the  assignor  are  admissible  to  show  that  he  has 
unduly  controlled  the  le^^al  effect  of  Uie  assignment.  But  if  made  in  man- 
ner and  form  as  provided  by  law.  and  duly  recorded,  so  as  to  pass  all  the 
property,  the  mere  fraudulent  motive  in  his  mind  will  not  affect  its  validity.  — 
Wilson  V.  Berg,  Sup.  Ct.  Penn.,  Monthly  Jur.,  March,  p.  695. 

Insur.vnce.  —  Amount  of  loss  —  Evidence. — The  amount  of  insurance  written 
in  the  policy  is  conclusive  as  to  the  value  of  the  property  wholly  destroyed 
by  fire,  and  a  stipulation  in  the  policy  providing  tor  arbitration  will  not*  be 
enforced  to  lessen  the  amount  of  insurance.  —  Thompson  v.  Citizen  Ins.  Co., 
Sup.  Ct  Wis.,  Wis.  Leg.  N.,  Jan.  9,  p.  112. 

Fire  policy  —  Rebuilding  clause.  —  A  fire  policy,  payable  to  the  mort- 
gagee, provided  that  the  company  might,  in  case  of  loss,  elect  to  rebuild. 
Arter  a  loss,  the  company  elected  to  rebuild,  and  then  neglected  and  refused 
so  to  do.  Held,  that  the  contract  to  insure  was  superseded  by  the  contract 
to  rebuild,  and  that  the  action  was  properly  brought  upon  the  latter  by  the 
assured,  and  not  by  the  mortgagee.  —  Hcilmann  v.  Westchester  Fire  Ins. 
Co.,  Alb.  L.  J.,  Feb.  15,  p.  181. 
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*^  Legal  keirs.'*  —  A  policy  of  insurance  taken  out  by  a  husband,  pa^rable 

to  his  "le^l  heirs/'  cannot  be  assigned  by  him  to  third  persons.  The  rights 
are  vested  when  the  policy  is  issued.  —  Gosling  v.  Coldwell,  Sup.  Ct.  Tenn., 
Wis.  Leg.  N.,  Feb.  27,  p.*171 ;  Texas  L.  J.,  Feb.  19,  p.  886;  Monthly  Jur., 
March,  p.  700. 

Life  policy  —  Declaring  the  contract  void.  —  The  declaration  by  an  insur- 
ance company  that  a  life  policy  was  void  (on  the  ground  that  tne  insured 
had  become  of  intemperate  haoits),  and  a  refUsal  to  receive  further  pre- 
miums, does  not  make  the  policy  presently  payable.  The  policy-holder  has 
a  threefold  remedy :  1.  To  treat  the  policy  as  rescinded,  and  sue  for  its 
present  value.  2.  To  continue  to  tender  premiums,  and,  on  the  death  of  the 
msured,  sue  for  the  sum  insured.  8.  Togo  into  equity,  and  ask  to  have  the 
policy  decreed  in  force.  —  Day  v.  Connecticut  General  Life  Ins.  Co.,  Sup.  Ct 
Conn.,  Am.  L.  Reg.,  Jan.,  p.  47 ;  Alb.  L.  J.,  March  8,  p.  195. 

Parol  statements  by  agent — Vacancy  of  premises.  —  When  effecting  the 

insurance,  the  plaintiif  told  the  agent  that  tne  premises  were  occupied  by  a 
tenant,  but  that  it  was  uncertain  hew  long  they  would  continue  so.  The 
agent  said  that  it  would  not  matter.  The  policy  was  issued,  conttiining  a 
clause  making  it  void  if  the  house  became  vacant.  The  house  was  burned 
down,  being  at  the  time  vacated,  before  the  policy  was  delivered.  Held^ 
that  the  breach  of  the  condition  was  no  defence.  —  St  Paul,  etc.,  Ins.  Co.  r. 
Wells,  .Sup.  Ct  111..  Texas  L.  J.,  Jan.  29,  p.  840. 

Suicide  —  Insanity — Evidence.  —  Though  neither  the  act  of  suicide  nor 

an  attempt  or  threats  to  commit  suicide  justify  a  jury  in  finding  a  party 
insane,  still  such  matter  may  be  considered,  in  connection  with  the  previous 
conduct  of  a  party,  as  an  item  of  testimony  tending  to  prove  insanity. — 
Wolff  r.  Connecticut  Mutual  Ins.  Co.,  U.  S.  Cir.  Ct  J!ast  Dist  Mich.,  Ins. 
L.  J.,  Feb.,  p.  97. 

See  CoKTRAcra- 

LrrKRXATiONAL  Law.  —  Extra-territorial  service  of  process  —  Judgment,  — 
A  judgment  rendered  by  default  under  a  statute  of  Canada  permitting  ser- 
vice ot  process  to  be  haa  upon  a  person  resident  abroad,  out  oi  the  Dominion, 
is  a  nullity.  —  McEwen  v.  dimmer.  Sup.  Ct  Mich.,  Am.  L.  Beg.,  Feb.,  p.  92. 

See  Judgment. 

JuDOUSNT.  —  ConeltiMve  effect  —  Res  adjudicata,  —  Where  a  finding  of  fact 
has  the  effect  to  divest  the  court  of  jurisdiction,  such  judgment  is  not  conclu- 
sive upon  the  question.  —  Wood  v.  Ward,  U.  S.  Cir.  Ct  South.  Dist  Ohio, 
Int  Bev.  Rec  March  8,  p.  64. 

Res  adjudicata  —  Foreign  judgment.  —  A  judgment  of  an  English  court 

dismissing  a  bill  in  equity  for  injunction  to  prevent  the  defendant  from  using 
the  term  '*  Worcestershire  Sauce  "  as  a  trade-mark  is  a  bar  to  a  like  bill  by 
the  same  plaintiff  against  an  agent  of  the  same  defendant  in  this  couiitry.  — 
Lea  V.  Deakin,  U.  S.  Cir.  Ct  North.  Dist  111. ;  Rep.,  Feb.  26,'p.  261 ;  Ch.  Leg. 
N.,  Jan.  25,  p.  152. 

Res  adjudicata  —  Premature  demand.  — If  a  part  of  plaintiff's  demand  is 

premature,  a  judgment  is  no  bar  to  an  action  between  the  same  parties.  — 
Oleson  V.  Menihew,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  Jan.  9,  p.  110. 

See  Skt-off. 

Libel. — Justification  — Evidence.  —  In  libel,  where  defendant  justifies  a  charge 
of  crime,  the  evidence  must  be  so  clear  and  complete  as  to  convince  the  jury, 
but  it  need  not  be  sufficient  to  sustain  an  indictment  Truth  of  the  charge 
is  a  complete  justification;  but  if  it  fails,  the  defendant  may  show  in  mitiga- 
tion of  damages  that  he  believed  the  charge,  and  was  actuated  by  no  actual 
malice.  —  Baker  v.  Kansas  City  Times  Co.,  U.  S.  Cir.  Ct  West  Dist  Mo., 
Am.  L.  Reg.,  Feb.,  p.  101. 
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LifiKL  —  Continued . 

New8paper8  —  Privileged  communications.  — Newspaper  criticism  of  pub- 
lic men  and  measures  are  not  privileged.  —  Wahle  v.  Cincinnati  Gazette 
Co.,  Cin.  Superior  Ct  (Ohio),  Cal.  Leg.  Rec,  Feb.  8  and  15,  p.  227. 

LtBN.  —  Attomey-at-law  —  Judgment  —  Papers,  —  An  attorney  has  no  lien 
upon  a  judgment  for  his  fees  in  the  litigation,  and  no  lien  upon  papers  placed 
in  his  hands  to  be  used  in  a  suit.  —  Nichols  v.  Boot,  Sup.  Ct  111.,  Ch.  Leg. 
N.,  Feb.  8,  p.  170. 

Mechanic's  —  Not  on  public  hridgfis. — Public  bridges  of  a  county  cannot 

be  made  sulnect  to  a  mechanic's  lien  under  the  Iowa  statute.  —  Loring  r. 
Small,  Sup.  Ct  Iowa,  West  Jur.,  Feb.,  p.  60. 


—  Vendor's  lien  —  Assignment  —  Embodied  in  note.  —  An  agreement  em- 
bodied in  a  note  ^iven  for  land  that  the  note  shall  be  a  lien  on  the  land,  with 
a  sufficient  description  to  identify  it,  is  such  an  equitable  lien  between  the 
parties  as  will  pass  with  the  note.  —  Osborne  v.  Royer,  Sup.  Ct  Tenn.,  Mem- 
phis L.  J.,  Feb.,  p.  50. 


See  Attachment  ;  Chattel  Mortgage  ;  Mortgage. 


Limitations.  —  Notes  secured  by  mortgage,  — Under  the  California  statute  of 
limitations,  notes  secured  by  mortgage  which  matured  more  than  four  years 
before  the  death  of  the  mortgageor,  and  before  the  commencement  of  pro- 
ceedings to  foreclose,  are  barred.  —  Hibernia  Savings  Bank  v.  Herbert  bup. 
Ct  Cat.,  Cal.  Leg.  Rec,  Jan.  18,  p.  185. 

See  Constitutional  Law. 

Malicious  Prosecution.  —  Enidenee.  —  Malice  must  be  shown.  Want  of 
probable  cause  must  concur,  and  cannot  be  inferred  from  malice.  Failure  of 
a  suit  is  not  evidence  of  either.  —  Stewart  v.  Sonnebom,  U.  S.  Sup.  Ct,  Alb. 
L.  J.,  Feb.  1,  p.  89;  Rep.,  March  6,  p.  289;  Int  Rev.  Rec,  Feb.  10,  p.  42. 

Mandamus. — Municipal  corporations  —  Tax  levies. —  Federal  courts,  in  award- 
ing mandamus  writs,  will  conform  to  State  practice  in  similar  cases.  Per- 
emptory writs  will  not  except  under  special  circumstances,  command  a 
levy  of  taxes  to  pay  a  judgment  against  a  municipal  corporation  at  any 
other  than  the  time  of  its  next  annual  tax  levy.  —  Wisdom  v.  Memphis, 
U.  S.  Cir.  Ct  West  Dist  Tenn.,  Cent  L.  J.,  Feb.  7,  p.  109;  Rep.,  March  5, 
p.  298. 

Married  Woman.  —  Community  system -^  Antenuptial  debts. — Community 
property  raaj'  be  taken  in  execution  for  the  antenuptial  debts  of  the  wife.  — 
Taylor  t.  Murphy,  Sup.  Ct  Texas,  Texas  L.  J.,  Jan.  22,  p.  322. 

Conveyance  —  Acknowledgment.  —  The  certificate  of  an  officer  taking  a 

married  woman's  acknowledgment  that  she  is  of  full  age  is  not  conclusive. 
Upon  coming  of  age,  she  can  ratify  it  only  bv  a  separate  acknowledgment 
under  the  statute. — Ledger  Loan  and  Building  Assn.  v.  Cook,  Sup.  Ct 
Pa.,  W.  N.  C,  Feb.  27,  p.  428. 

Real  estate  —  Rents  and  profits.  —  The  rents  and  profits  of  a  married 

woman's  real  estate  acquired  during  marriage  are  subject  to  her  husband's 
debts,  unless  it  be  settled  as  a  technical  separate  estate.  —  Lucas  v.  Ricker- 
rich.  Sup.  Ct  Tenn.,  Memphis  L.  J.,  March,  p.  86. 

Separate  estate — Assuming  mortgage.  —  A  married  woman  purchasing 

real  estate,  and  assuming  payment  of  a  prior  mortgage  thereon,  is  liable 
therefor,  and  her  grantee,  also  assuming  payment  of  the  mortgage,  is  liable 
for  a  deficit  on  foreclosure,  and  this  notwithstanding  she  had  no  antecedent 
separate  estate.  — Cash  man  v.  Henry,  Ct  A  pp.  N.  Y.,  Alb.  L.  J.,  Jan.  11,  p.  29. 

Mechanic's  Likn.  —  Parties.  —  A  mechanic  may  file  his  lien  against  the  per- 
son owning  the  property  at  the  commencement  of  the  work.  He  need  not 
inquire  further,  or  take  any  notice  of  subsequent  convevances. — Fourth. 
Avenue  Baptist  Church  v.  Schreiner,  Sup.  Ct  Pa.,  W.  N.  C,  Feb.  20,  p.  407 . 
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MoRTOAOE.  —  Equity  —  Assumption  of  mortgage  debt  —  Relecue.  —  Where 
mortgaged  premisoshave  been  transferred  by  several  conveyances  to  grantees 
who  nave  assumed  the  mortgage  debt,  and  a  bill  is  filed  to  foreclose,  releases 
made  by  each  grantor  to  his  grantee  mala  fides,  with  a  view  to  avoid  liabil- 
ity for  deficiency,  will  be  of  no  avail  for  that  purpose.  — Public  Schools  v. 
Anderson,  N.  J.*  Ch.  Ct.,  N.  J.  L.  J.,  Jan.,  p.  14. 

Foreclosure  —  Parties,  —  The  personal  representative  of  a  mortgag^or 

who  has  conveyed  the  mortgaged  premises  prior  to  his  death  is  not  a 
necessary  party  to  a  foreclosure  suit  commencea  after  the  death  of  the  mortr 
sageor,  unless  that  is  a  demand  for  judgment  for  a  deficiency.  —  Hibernia 
oavings  Bank  r.  Herbert,  Sup.  Ct  Cal.,  Cal.  Leg.  Rec,  Jan.  18,  p.  185. 

See  Equity  ;  Homestead. 

Municipal  Ck)RPOBATiox8.  —  Organization  of  a  county  —  Validity  —  Non-' 
user,  —  Although  the  records  showing  the  oi^anization  of  a  county  are 
admitted  to  be  forged,  still,  if  the  Legislature  subsequently  recognized  the 
existence  of  such  organized  county,  it  will  validate  the  organization.  A 
municipal  corporation  does  not  forfeit  its  corporate  existence  by  non<user.  — 
The  State  o.  Stevens,  Sup.  Ct.  Kan.,  Am.  L.  Reg.,  Jan.,  p.  48. 

Streets — Ri^ht  to  fix  grade,  —  An  owner  of  a  lot  on  an   unimproved 

street,  making  improvements,  assumes  the  risk  of  damage  from  the  subse- 
quent ^radin^  and  improvement  of  the  street,  if  done  iri  a  reasonable  man- 
ner. —  City  of  Akron  ».  Chamberlain  Co.,  Sup.  Ct.  Ohio,  Am.  L.  Rec, 
Feb.,  p.  468. 

See  Nuisakce;  Taxation. 

Nkoligence.  —  Defective  sidewalk — Liability  of  city  —  Notice  —  Presumption 
— Statute. — The  charter  of  the  defendant  city  provides  that  it  shall  not  be 
liable  for  damages  caused  by  the  dangerous  condition  of  its  sidewalks,  unless 
it  be  shown  that,  previous  to  the  happening  of  the  same,  one  of  the  aldermen 
of  the  ward  where  the  dangerous  sidewalk  is  located  ''  had  knowledge  thereof; 
and  no  knowledge  of  such  condition  shall  be  presumed  unless  the  defect  out  of 
which  the  same  occurred  existed  three  weeks  before  such  damages  occurred ; 
provided,  however,  that  nothing  herein  contained  shall  be  so  construed 
as  to  mean  that  knowledge  is  to  be  presumed  because  such  three  weeks 
had  elapsed.''  Held,  in  siving  construction  to  the  whole  section,  that  the 
Legislature  intended,  in  the  absence  of  actual  notice  to  the  alderman,  to  give 
the  city  three  weeks  in  which  to  discover  and  remove  the  defect,  and  fading 
to  do  8o  in  that  time,  to  hold  the  city  liable  for  the  consequences  of  its 
neglect.  —  Studley  r.  Oshkosh,  Sup.  fct.  Wis.,  Wis.  Leg.  N.,  Jan.  9, 
p.  110. 

Master's  duty  to  servant  —  ContHbutory  negligence  —  Burden  of  proof.  — 

The  duty  of  the  master  to  the  servant,  or  his  implied  contract  with  the  ser- 
vant, requires  that  the  servant  shall  be  under  no  risks  from  inadequate 
machinery,  or  from  unskilful  or  incompetent  fellow-servants  of  any  grade. 
Such  duty  or  contract  must  be  affirmatively  and  positively  fulfilled  and  per- 
formed. The  burden  of  proof  is  upon  the  defendant  to  establish  the  fact 
that  the  negligence  of  the  plaintifiT  contributed  to  the  injur}'  complained  of, 
and  anlesa  it  conclusively  appears  from  the  plaintiff's  own  evidence,  the 
court  should  not  order  a  nonsuit  on  that  ground.  —  Bessex  v.  Chicago,  etc., 
K  Co.,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  Feb.  20,  p.  162. 

Municipal  corporation  —  Change  of  grade  —  Surface-water.  —  A  petition 

which  alleges  that  the  defendant  changed  the  grade  of  a  street,  and  failed  to 
provide  means  for  carrying  ofl^  the  water,  whereby  such  rain-water  flowed 
Rom  the  street  to  plaintiff's  lot,  states  no  cause  of  action.  —  Lynch  v.  New 
York,  Ct  App.  N.  Y.,  Alb.  L.  J.,  March  1,  p.  176. 

— ^  Obstruction  to  water^course.  —  Where  a  railroad  is  so  constructed  as  to 
interfere  with  or  block  up  a  water-channel,  the  company  is  responsible  for 
all  direct  consequences  of  throwing  the  water  out  of  its  natural  course.  — 
Gordon  r.  Pennsylvania  R.  Co     Sup.  Ct  Pa.,  W.  N.  C,  Feb.  20,  p.  406. 
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—  XJnBaft  mines  —  Employee  of  eoniraetor.  —  Where  a  day*laborer,  era- 
ployed  by  contractors  who  are  removing  the  ore  and  rock  from  a  mine  at  so 
much  per  ton,  but  who  have  no  control  over  the  direction  of  the  work,  nor 
the  mode  of  mining,  which  is  retained  by  the  mine-owners,  is  killed  by  the 
fall  of  a  rock  which  for  some  davs  was  Icnown  to  be  loose  and  possibly  un- 
safe, the  latter  is  liable  to  his  widow.  —  Lake  Superior  Iron  Co.  v.  Erickson, 
Sup.  Ct.  Mich.,  Am.  L.  Reg.,  Jan.,  p.  28. 

Warehouseman  —  Burden  of  proof —  Evidence.  —  Evidence  that  defend- 


ant, a  warehouseman,  left  a  lamp  burning  in  the  house  all  night  is  insuffi- 
cient, unless  it  be  shown  also  that  the  fire  originated  from  it.  — ^i^roushage  v. 
Chicago,  etc.,  K.  Co.,  Sup,  Ct  Wis.,  Wis.  I^g.  N.,  Jan.  30,  p.  186. 

See  Common  Carrier  ;  Highways  ;  Railroads. 

Negotiable  Paper.  —  Bill  of  exchange  —  Acceptance,  —  A  bill  of  exchange 
implies  a  general  personal  credit  A  bill  as  follows :  '*  Mr.  A.  B.,  please 
pay  C.  D.  ^188.90,  and  take  the  same  out  of  our  share  of  the  grain,"  was  un- 
qualifiedly accepted.  Heldy  that  the  words  *'and  take  the  same  out  of  our 
share  of  the  grain"  cannot  affect  the  original  payee.  —  Corbett  v.  Clark, 
Sup.  Ct  Wis.,  Wis.  LefT.  N.,  Jan.  9,  p.  112. 

BonA  fide  holder  —  Suspicion. — The  non-payment  of  interest  on  unma- 


tured commercial  paper  at  the  time  of  purchase  will  not  affect  the  buyer 
with  notice  of  equities:  nor  indorsement  "without  recourse;"  nor  the  words, 
"secured  bv  mortgage."  —  Kelley  v,  Whitney,  Sup.  Ct  Wis.,  Alb.  L.  J., 
Feb.  16,  p.  "180. 

—  Collateral  security,  — The  holder  of  negotiable  paper  of  a  third  party  as 
collateral  security  can  recover  of  the  maker  the  whole  amount  of  the  paper. 
But,  where  the  maker  has  n  good  defence  a^inst  the  payee,  the  pledgee  can 
only  recover  the  amount  of  nis  debt.  —  Union  National  Bank  of  Oshkosh  v. 
Roberts,  Sup.  Ct  Wis.,  Monthly  Jur.,  March,  p.  664. 

Collateral  security —  Defence,  — In  an  action  by  the  holder  of  negotiable 


paper  against  the  maker,  the  latter  cannot  avoid  liability  by  showmg  that 
the  paper  was  given  to  the  plaintiff  by  the  payee  as  collateral  security,  and 
that  the  debt  so  secured  was  paid,  unless  he  snows  that  he  has  a  valid  defence 
against  the  payee. — Logan  v.  Cassel,  Sup.  Ct  Pa.,  W.  N.  C,  March  6,  p. 
444. 

Indorsement  after  maturity  —  Guaranty,  —  One   indorsing  a  note  after 

maturity  at  the  request  of  the  maker,  to  obtain  indulgence  from  the  payee, 
becomes  a  guarantor.  —  Rivers  v,  Thomas,  Sup.  Ct.  Tenn.,  Memphis  L.  J., 
March,  p.  /8. 

See  Criminal  Law  ;  Limitations  ;  Set-off. 

Nuisance. — Injunction  —  Threatened  nuisance.  —  An  injunction  will  not  be 
granted  where  that  relief  is  disproportioned  to  the  injury.  —  Hall  v.  Rood, 
Sup.  Ct  Mich.,  Ch.  Leg.  N.,  Feb.  16,  p.  138. 

Landlord  and  tenant  —  Dye-works.  —  In  a  proceeding  in  equity  against 


the  owner  and  lessee  of  certain  premises  used  as  dye-works,  for  damages  to 
complainant's  property,  it  appeared  the  tenant  operated  the  works  in  a  care- 
less manner,  fletdt  that  the  lessee  was  liable;  tnat  the  owner  was  not,  but 
that  he  would  have  been  if  it  had  appeared  that  the  works  themselves  were 
in  the  nature  of  a  nuisance.  —  Somer's  Appeal,  Sup.  Ct  Pa.,  W.  N.  C, 
March  6,  p.  441. 

—  Livery'Stable  —  Injunction  —  Practice,  —  A  livery-stable  in  the  residence 
portion  of  the  city  is  not  as  a  matter  of  law,  a  nuisance.  If  the  facts  con- 
stituting it  a  nuisance  are  denied  in  the  answer  to  the  bill  for  iniunction,  a 
preliminary  injunction  will  be  refused. — Flint  v.  Russell,  U.  S.  Cir.  Ct 
feast  Dist  Mo.,  Cent  L.  J.,  Jan.  24,  p.  68 ;  Rep.,  Feb.  26,  p.  265. 

—  Police  power  —  Municipality.  —  The  regulation  and  abatement  of  nui- 
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BanceA  is  properly  within  the  police  power  of  a  State,  and  may  be  delegated 
to  a  mumcipalitv.  — North- Western  Fertilizinf(f  Co.  r.  Villajfeof  Hvde  Fark, 
U.  S.  Sup.  Ct.,  Wash.  L.  Rep.,  March  8,  p.  66;  Rep.,  Feb.  19,  p.  ^25;  Alb. 
L.  J.,  Jan.  18,  p.  49. 

Parbnt  and  Child.  —  Father' a  authority  —  Religious  education.  —  The  father 
has  control  of  the  religious  education  of  his  children,  and  mav  prevent  their 
mother's  access  to  them  except  under  such  restrictions  as  will  not  interfere 
with  it.  An  antenuptial  promise  by  the  intended  husband  that  the  children 
should  be  brought  up  in  a  different  reliti^on  from  his  own  is  not  binding. — 
Re  Agar  Ellis,  Eng.  Ct  App.,  Alb.  L.  J.\  Jan.  11,  p.  82. 

Services  —  Compensation,  —  Without  an  express  contract,  a  child  can  re- 


cover no  compensation  from  the  estate  of  a  deceased  parent  for  services 
rendered  and  care  taken  in  the  latter's  old  age.  — Harshberger  r.  Alger,  Sup. 
Ct  App.  Va.,  Va.  L.  J.,  Feb.,  p.  78. 

Partnership.  —  Accounts  between  partners —  What  subject  to  partnership 
accounting.  —  A  promise  by  one  partner  to  repay  the  advances  of  the  other 
is  an  individual  debt,  and  not  the  subject  of  partnership  accounting.  — Gran- 
ger 0.  Pautz,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  Jan.  30,  p.  136. 

Indieidual  insoleency  of  deceased  member — Payment  of  note  by  surviving 

partner, — The  surviving  member  of  a  solvent  partnership  pays  notes  given 
by  the  deceased  partner,  who  was  individually  insolvent  for  "^individual  in- 
debtedness on  which  the  survivor  was  surety.  In  accounting  with  the  ad- 
ministrator of  the  individual  estate,  it  was  lield  that  the  survivor  was  not 
entitled  to  have  the  whole  amount  of  these  payments  allowed  as  set-off,  but 
could  onlv  set  off  the  same  pro  rata  of  his  claim  with  the  other  creditors. — 
Mack  V.  Woodruff,  Sup.  Ct  111.,  Cent  L.  J.,  Feb.  14,  p.  129. 

Individual  liabilities  —  Creditors  —  Firm  assets.  —  One  partner  cannot 

convey  firm  assets  in  satisfaction  of  an  individual  debt  to  tne  exclusion  of 
firm  creditors.  But  the  whole  firm  may  do  so  where  there  is  no  fraud.  — 
Schmidlap  v.  Currie,  Sup.  Ct  Miss.,  Am.  L.  Keg.,  Feb.,  p.  108. 

Joint  liability —  Trespass,  —  When  partners  are  sued  for  a  joint  trespass, 

and  all  join  in  a  plea  in  bar,  it  is  good  as  to  all  if  as  to  any  of  them.  In 
commercial  dealinjra  within  the  scope  of  the  partnership,  the  acts  of  one 
partner  bind  the  others. — Fletcher  r,  Ingram,  Sup.  Ct  Wis.,  Wis,  Leg.  N., 
March  6,  p.  178. 

See  Equity. 

Patents.  —  Assitptment  —  Implication.  —  An  assignment  of  a  patent-ri^bt  con- 
veys only  the  right  for  the  term  granted,  and  does  not  transfer  the  right  for 
the  extended  term  unless  so  expressed.  —  Hendrie  c  Sayles,  U.  S.  Sup. 
Ct,  Wash.  L.  Rep.,  Feb.  24,  p.  56;  Ch.  Leg.  N.,  Feb.  15,  p.  176. 

See  Constitutional  Law. 

Personal  Property. — Delivery —  Intention.  — If  it  appears  that  it  was  the 
intention  of  the  parties  that  the  property  should  be  deemed  to  be  delivered, 
and  the  title  passed,  and  if  their  acts  are  inconsistent  with  any  other  view,  it 
constitutes  a  delivery  notwithstanding  the  fact  that  something  remains  to  be 
done. — Fletcher  v.  Ingram,  Sup.  Ct.  Wis.,  Wis.  Leg.  N.,  March  6,  p.  178. 

See  Rkflevin;  Sale. 

Practice.  — Issues  in  bar  —  Abatement.  — Issues  in  bar  and  abatement  made 
by  the  answer  cannot  be  tried  or  referred  together  without  consent  of  both 
parties.  The  issues  in  abatement  must  be  disposed  of  first  —  Brown  County 
V.  Van  Stralen,  Sup.  Ct  Wis.,  Wis  Leg.  N.,  Jan.  28,  p.  129. 

—  New  trial  —  Surprise,  —  Surprise,  though  occasioned  by  a  correct  ruling, 
and  negligence  is  properly  imputed  to  the  attorneys  of  the  parties  asking  it, 
may  be  tne  ground  of  a  new  trial,  if  the  party  asking  it  has  a  meritorious 
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CHUse  of  action,  and  grave  injustice  will  otherwise  be  done  him.  — Buford  ». 
Bostickf  Sup.  Gt.  Texas,  Texas  L.  J.,  Jan.  16,  p.  808. 

Settlement  of  trust-fund  —  Parties    to  an  action  for, — In  actions  to 


obtain  a  settlement  of  a  trust-fund,  all  persons  interested  in  such  account- 
in]^  and  entitled  to  share  in  the  distribution  are  necessary  parties.  —  Eld- 
redger.  Putnam,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  Feb.  20,  p.  165. 

Amendments  after  verdict  —  Parties.  —  Where  a  guaranty  of  a  lease  was 

given  to  the  agent  of  the  lease,  and  suit  was  brought  upon  it  in  the  name  of 
Uie  landlord,  and  verdict  for  plaintiff,  and  it  appeared  to  the  court  that  judg- 
ment would  not  bar  an  action  in  the  name  or  the  agent,  it  was  held  that, 
upon  motion,  the  court  might  order  the  name  of  the  landlord  to  be  stricken 
out  as  plaintiff,  and  the  name  of  the  agent  to  be  inserted  instead.  —  Fainer 
J?.  Schroeder,  Ct  Erroi-s  and  App,  N.  J.,  N.  J.  L.  J.,  Jan.,  p.  9. 

See   Criminal   Law;    Equity;    Guardian;    International    Law; 

Kkplevtn. 

Railroads.  —  Injuries  to  animals — Safety  of  the  train.  —  If  it  would  have 
endangered  the  safety  of  the  train  to  reverse  the  engine,  it  was  not  the  duty 
of  the  engineer  so  to  do  to  avoid  a  collision  with  a  mule.  —  Nashville,  etc, 
R.  Co.  V.  ^Troxlee.  Sup.  Ct  Tenn.,  Memphis  L.  J.,  March,  p.  89. 

Injuries  to  animals  —  *'  Upon  the  7*oarf."  —  When  an  engineer  sees  ani- 


mals so  near  the  track  that  it  is  apparent  that  they  may  run  up  on  it  in  front 
of  the  engine  when  alarmed,  it  is  his  duty,  under  the  statute,  to  check  the 
train.  —  Nashville,  etc.,  R.  Co.  0.  Anthony,  Sup.  Ct.  Tenn.,  Memphis  L.  J., 
March,  p.  91.  , 

—  See  Nkgligence. 


Replevin.  —  Pleading — Return  of  property  —  Damages,  —  If  the  defendant, 
in  his  answer,  claims  a  return  o^  tne  .property  in  case  of  a  finding  for  him, 
he  is  entitled  to  a  judgment  for  such  return.  If  he  does  not  claim  a  return, 
he  is  entitled  to  a  judgment  for  iU  value.  And  judgment  may  be  rendered 
against  plaintiflTs  surety  as  well  as  against  plaintiff.  — Kloetv  r.  Delles,  Sup. 
Ct  Wis.,  Wis.  Leg.  N.,  Jan.  30,  p.  137. 

Riparian  Rights. — Riparian  owner — Public  rights.  —  A  riparian  owner 
may  lawfully,  until  prohibited  by  statute,  construct  in  front  of  his  land 
proper  booms  to  aid  in  floating  logs,  so  as  not  to  violate  any  public  law  or 
obstruct  the  navigation  of  the  river,  by  any  method  in  which  it  may  be  used, 
or  infringe  upon  the  rights  of  other  riparian  owners.  —  Stevens's  Point  Boom 
Co.  V.  Iteilly,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  Feb.  20,  p.  161. 

Sale,  —  Lex  loct  contractus  —  Statute  of  frauds.  —  A  contract  for  the  sale 
and  delivery  of  goods,  made  by  a  person  resident  in  one  State  with  another 
in  another  State,  is  governed  by  the  law  of  the  State  where  made.  If  within 
the  statute  of  frauds  there,  the  delivery  of  the  goods  to  the  railroad  com- 
pany is  not  an  acceptance  by  the  vendee,  so  as  to  take  the  case  out  of  the 
statute.  —  Keiwert  v.  Mever,  Sup.  Ct.  Ind.,  Cent  L.  J.,  Jan.  24,  p.  65 ; 
Texas  L.  J.,  Feb.  11,  p.  3^0. 

PersonaC  property  —  Breach  of  warranty  —  Eoidence.  —  Renewal  of    a 

note  given  by  defendant  for  an  aj^ricultural  implement,  after  discovery  of  a 
breach  of  warranty,  is  presumptive  evidence  of  a  waiver  or  satisfaction  of 
the  claim  for  breach  of  warranty,  but  it  is  not  conclusive,  and  the  breach 
may  be  pleaded  as  set-off  against  the  note.  —  Aultman  v.  Wheeler,  Sup.  Ct. 
Iowa,  VVest.  Jur.,  Feb.,  p.  69. 

See  Personal  Property. 


Schools.  —  School'houses  —  Religious  meetings.  —  In  Iowa,  the  district-town- 
shipelector*  have  the  le^al  power  to  direct  the  school-houses  therein  to  be 
used  for  the  purpose  of  Sabbath  schools,  religious  worship,  etc.  —  Davis  v. 
Boget,  Sup.  Ct.  Iowa,  West.  Jur.,  March,  p.  104. 

See  Constitutional  Law  . 
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Set-off.  —  Credit  upon  a  note  of  a  judgment,  —  If  the  parties  agree  that  a 
ju<^inent  may  be  credited  upon  a  note  as  part  piwment,  a  subsequent  de- 
termination that  the  judgment  is  void,  by  a  court  of  equity  in  a  proceeding 
to  which  both  are  parties,  will  not  affect  the  credit.  Young  o.  Fugett,  Sup. 
Ct  Tenn.,  Texas  L.  J.,  Jan.  29,  p.  842. 

Slakdxb.  —  Public  officer  —  To  charge  incapacity,  —  To  call  a  justice  of  the 
peace  a  "damned  fool  "  is  actionable  per  ae.  —  Spiering  r.  Andrae,  6up.  Gt. 
Wis.,  Ch.  Leg.  N.,  Jan.  18,  p.  141. 

Statute.  —  Construction  —  Repeat .  —  Though  two  statutes  are  not  repugnant 
or  inconsistent,  still,  if  the  latter  statute  is  clearly  intended  to  prescribe  the 
only  rule  which  should  govern  the  case  provided  ibr,  it  will  be  construed  as 
repealing  the  earlier  act — The  State  v.  Jersey  City  (note).  Sup.  Ct  N.  J., 
Am.  L.  Reg.,  Jan.,  p.  20. 

Statute  of  Frauds.  —  Promise  to  answer  for  debt  of  another — Collateral 
and  original  conti'aets.  —  A  promise  that  if  a  creditor,  with  whom  the  debtor 
had  an  open  account,  would  continue  to  give  the  debtor  credit  he  ^the 

to  goods  sold  after  the  promise,  an  origma' 


promisor)  would  see  it  paid,  is,  as  to  goods  sold  after  the  promise,  an  oriemal 
and  not  a  collateral  undertaking,  and  is  unaffected  by  the  Statute  of  Frauds.  — 
Hartley  r.  Varney,  Sup.  Ct  111.,  Texas  L.  J.,  Feb.  11,  p.  876. 

—  See  Sale  ;  Guaranty. 


Surety.  —  Bond  of  goverment  ojfficer —  Laches.  —  In  an  action  on  the  bond  of 
a  government  officer,  laches  in  failing  to  proceed  against  co-sureties  is  no 
defence.  —  Gussen  r.  United  States,  U.  S.  Sup.  Ct,  Texas  L.  J.,  Feb.  19,  p. 
S92;  Int  Rev.  Rec,  Feb.  10,  p.  39;  Ch.  Leg.  N.,  Feb.  1,  p.  159. 

See  Contracts. 

Taxation.  —  Assessment  —  Insufficient  to  support  ta^.  —  An  assessment  of  real 
estate  at  one-third  of  its  real  value  is  insufficient  to  support  a  valid  tax.  — 
Solscheider  v.  Fort  Howard,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  Jan.  80,  p.  184. 

Municipal    corporations  —  **  License    and    regulate."  —  The    power    to 

^Micense  and  regulate"  occupations  conferred  upon  municipal  corporations 
authorizes  the  taxation  of  railway  companies  chartered  by  the  Legislature.  — 
San  Jos^  V.  San  Jos^,  etc.,  R.  Co.,  Sup.  Ct  Cal.,  Cal.  Leg.  Rec,  Jan.  18, 
p.  188. 

Void  itix  —  Paid  by  compulsion.  —  Money  paid  bv  compulsion  on  account 

of  a  void  tax  may  be  recovered  from  the  municipality  receiving  it  If  paid 
voluntarily,  witli  a  knowledge  of  the  facts  rendering  it  void,  it  cannot  be 
recovered. — Powell  r.  St  Croix  County,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  Feb. 
27,  p.  170. 

See  Criminal  Law;  Mandamus. 

Tort.  —  See  Assault;  Damages ;  Deceit ;  Highways;  Libel;  Malicious 
Prosecution;  Negligence;  Nuisance;  Slander. 

Trade-Marks  —  Federal  law  —  Constitutionality.  —  Congress  has  no  juris- 
diction over  trade-marks,  and  the  trade-mark  law  is  unconstitutional.  — Leid- 
eredorf  c.  Flint,  U.  S.  Cir.  Ct  East  Dist  Wis.,  Am.  L.  Reg.,  Jan.,  p.  87. 

Trusts.  —  Creation  —  Entry  in  bank  pass-book.  —  The  mere  entry  in  a  bank 
pass-book  that  the  deposit  is  made  in  trust  for  A.  B.  does  not  create  a  trust  — 
Stone  o.  Bishop,  U.  S.  Cir.  Ct  Dist  Mass.,  Texas  L.  J.,  March  5,  p.  419. 

Deed  of  settlement  —  Revocation.  —  A  single  woman  assigns  her  property 

in  trust  for  herself  for  life,  with  remainders,  reserving  power  to  revoke  or 
declare  new  trusts.  Immediately  prior  to  her  marriage,  she  renewed  it  for 
five  years,  and  immediately  after  formally  revoked  it  Held,  that  effect  of 
the  renewal  was  a  revocation  at  the  end  of  the  five  years,  and  the  power  of 
revocation  having  been  once  exercised,  the  subsequent  revocation  was  void.  — 
Hidell  V.  Qirard  Life  Insurance,  Annuity  and  Trust  Co.,  U.  S.  Cir.  Ct  Dist 
Pa.,  W.  N.  C,  Feb.  27,  p.  486, 
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Tbusts — Continued. 

Perpetuities  —  Charitable  usee  —  Trustees,  —  The  rule  against  the  estab- 
lishment of  perpetuities  does  not  apply  to  trusts  for  charitable  uses.  Th& 
education  of  inaigent  females  is  a  cnantable  use.  Equity  will  not  permit  a 
trust  to  fail  for  the  want  of  a  trustee.  —  Dodge  v,  Williams,  Sup.  Ct.  Wis., 
Wis.  Leg.  N.,  Jan.  28,  p.  126;  Gould  v.  Taylor  Orphan  Asylum,  Sup. 
Ct.  Wis.,  Wis.  Leg.  N..  Jan.  23,  p.  128. 

Warranty.  —  Breach  —  Damaaes.  — Damages  for  breach  of  warranty  of  title 
of  a  part  of  the  real  estate  sold  may  be  offset  in  an  action  on  the  mortgage 
for  purchase-money.  If  the  vendee's  possession  has  been  undisturbed,  in-> 
terest  should  not  be  allowed  on  the  damages,  though  judgment  in  ejectment 
has  been  already  rendered.  —  Wacker  ».  Straub,  Sup.  Ct  Pa.,  W.  N.  C, 
Feb.  6,  p.  381. 

Wills. —  Contested  probate^ Evidence^  —  Where  the  probate  of  a  will  is 
contested  on  the  ground  that  it  is  a  forgery,  evidence  of  the  declarations  of 
the  deceased  is  admissible.  Hut  evidence  that  just  before  his  death  he 
attempted  to  make  a  will,  which  was  left  unfinished  because  of  his  death,  is 
inadmissible. — Johnson  r.  Brown,  Sup.  Ct.  Texas,  Texas  L.  J.,  Feb.  19, 
p.  890. 

Forged  will  —  Innocent  purchaser  from  devisee.  —  An  innocent  purchaser 

from  a  devisee  under  a  forged  will  takes  a  valid  title,  unless  the  probate  of 
the  will  be  revoked  and  set  aside.  —  Steele  v.  Penn,  Sup.  Ct.  Texas,  Texas 
L.  J.,  Feb.  11,  p.  870;  Alb.  L.  J.,  March  8,  p.  198. 

In  violation  of  decedent's  contract  —  Nugatory.  —  A  provision  in  a  will 

depriving  one  of  the  decedent's  heirs  of  his  share  in  the  real  estate,  contrary 
to  an  agreement  under  seal  executed  during  his  lifetime,  for  a  valuable  con-> 
sideration,  whereby  he  bound  himself  not  to  interfere  with  the  descent  of  his 
real  estate,  is  nugatory  and  one  so  deprived  may  bring  ejectment  for  his 
share.  —  Taylor  r.  Mitchell,  Sup.  Ct  Pa.,  W.  N.  C,  Feb.  6,  p.  378. 
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VL—LIST  OF  VALUABLE  ARTICLES  PUBLISHED 
IN  THE  LAW  PERIODICALS  SINCE  THE  FEB-^ 
RUARY-MARCH  NUMBER. 

Abdbkss  of  Mb.  Justick  Miller.    L  —  West  Jur.,  Jan.,  p.  6.    IL  —  Ibid,, 
Feb.,  p.  61. 

ADMisaiON  TO  THE  Bar  IV  Enoland.  —  Cent  L.  J.,  Feb.  14,  p.  123. 

AppoiNTMEirr  OF  Notaries-Public.  —  W.  N.  C,  Feb.  6,  p.  878. 

Beoixninos  of  Roman  Right.  —  Am.  L.  Rec,  Feb.,  p.  449. 

Certain  Powers  undeb  Federal  Constitution.  —  Alb.  L.  J.,  Jan.  18, 
p.  47. 

Certadttt  of  the  Law.  —  Wis.  Leg.  N.,  Feb.  27,  p.  172. 

Codes    of  New  York,  and  Codification  in  General.    David  Dudley 
Field.  — AXh,  L.  J.,  March  8,  p.  192. 

Criminal  Responsibility  of  Directors. — Daily  Bjq^,^  March  5,  p.  436. 

Criticism  of  Judges  —  Disbarring  of  Attorneys. — West  Jur.,  Feb.,  p.  72. 

Delivery  of  Fugitive  Criminals.  Concluded.  —  Alb.  L.  J.,  March  1,  p.  169. 

Extradition  between  the  States.    L  —  West  Jur.,  March,  p.  97. 

HuMOBOus  Cases  of  Negligence. — Alb.  L.  J.,  Jan.  11,  p.  24. 

Ignobance  as  a  Defence.    Francis  Whartan,  —  Alb.  L.  J.,  Feb.  1,  p.  84. 

Implied  Ratification  of  Agents'  Acts.  —  West  Jur.,  Jan.,  p.  8. 

Intbbnational  Law  of  Divobce.     Francis  Wharton,  —  Alb.  L.  J.,  Feb.  16, 
p.  126. 

Iktebstate  Extbadition.    L — West  Jur.,  March,  p.  98. 

Inviolability    of  Teleobapuic  Correspondence.  —  Am.  L.  Reg.,  Feb., 
p.  65. 

Jurisprudence  and  Political  Economy.  — Alb.  L.  J.,  Jan.  11,  p.  25. 

Liability  of  Executob  ob  Administbatob  fob  the  Acts  of  Co-executob 
or  Co- administrator. — Cent  L.  J.,  Jan.  24,  p.  63. 

Liability  of  Heirs  and  Devisees  on  Obligations  of  Ancestobs.  —  Cent 
L.  J.,  Feb.  7,  p.  103. 

Mabbied  Woman's  Act  (Virginia).     L  — ^.Va.  L.  J.,  Jan.,  p.  1.    II.  —  Ibid.f 
Feb.,  p.  73. 

Mb.  Justice  Milleb  on  Recent  Chai^ges  in  Procedure.    Continued.  — 
Cent  L.  J.,  Jan.  17,  p.  58. 

Negligence.    (Amusing  Cases.)  —  Alb.'L.  J.,  Jan.  18,  p.  44. 

Newspaper  Law.    L  —  Alb.  L.  J.,  March  8,  p.  188. 

Paid-up  Shares.  —  Cent  L.  J.,  Feb.  21,  p.  142. 

Probate  Confiscation.  —  Alb.  L.  J.,  Feb.  16,  p.  124. 

Proclamation  of  Queen  Anne.  — Monthly  Jur.,  March,  p.  684. 

Proposed  Amendments  to  Judiciary  Act.  —  Va.  L.  J.,  Jan.,  p.  8. 

Refobmatiok  of  Mabbied  Woman's  Deed.  —  Cent  L.  J.,  Jan.  17,  p.  42. 

Sale  of  Chattels  Subject  to  a  Lien.  — West  Jur.,  Jan.,  p.  29. 
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Taxation  of  Bonds  or  Stocks  of  Foreign  States,  Municipalities,  ob 
Corporations.  —  Am.  L.  Reg.,  Jan.,  p.  L 

Tenancies  from  Year  to  Year.  —  Alb.  L.  J.,  Jan.  18,  p.  46. 

The  Law  of  Libel.    L  —  CaL  Leg.  Rec,  Jan.  11,  p.  176.     n.  —  /6i<f.,  Jan. 
18,  p.  190. 

The  New  Code  of  New  York.  —  Alb.  L.  J.,  March  1,  p.  168. 

Threats.  —  West.  Jur.,  Feb.,  p.  49. 

Uncommunicatbd  Threats.  —  Va.  L.  J.,  Feb.,  p.  65. 
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Vol.  v.,  N.  S.]  St.  Louis,  June,  1879.  [Number  2. 

I.  — SURVIVORSHIP  AFTER    ESTATE    FOR    LIFE. 

If  a  testator  gives  property  to  A.  for  life,  and,  after  his 
death,  to  certain  persons,  with  words  of  survivorship,  the 
question  arises  as  to  the  period  to  which  the  survivorship 
is  to  be  referred.  It  is  manifest  that  there  are  three  pos- 
sible periods,  —  to  wit :  the  death  of  the  testator,  the  death 
of  the  life-tenant,  and  the  death  of  some  of  the  remainder- 
men. In  the  first  two  cases,  the  words  would  be  construed 
to  describe  the  persons  who  were  to  take  the  property ; 
in  the  last  case,  they  would  be  construed  to  describe  the 
character  of  the  estate  which  the  parties  were  to  take,  and 
thus,  in  some  cases,  create  a  joint  tenancy.  There  is  no 
rule  of  law  which  prohibits  a  testator  from  selecting  either 
of  the  three  periods,  as  he  may  elect.  The  only  question 
in  each  case  is.  What  period  do  the  words  used  indicate 
that  he  has  selected? 

The  property  may  be  either  real  or  personal,  or  both; 
the  bequest  may  be  made  either  to  individuals  by  name, 
or  to  a  class;  the  words  of  survivorship  may  vary  according 
to  the  intent  of  the  testator;  and  the  words  themselves 
may  be  limited  and  explained  by  the  context.  As  the 
cases  themselves  necessarily  vary,  it  is  manifest  that  no 
uniform  rule  can  be  applied  to  determine  all.  It  is  a 
common  saying,  peculiarly  applicable  to  the  subject  under 
consideration,  that  no  will  has  a  brother.  No  two  wills  can 
be  found  that  are  identical  in  their  terms. 

The  determination  of  each  case  must  depend  upon  the 
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application  of  certain  established  rules  of  construction  to 
the  peculiar  phraseology  of  the  will  in  controversy.  The 
rules  that  are  commonly  used  are  as  follows:  i.  The  in- 
tention of  the  testator  must  govern  in  the  construction  of 
a  will ;  and  to  this,  technical  rules  are  to  a  certain  extent 
subservient.'  2.  The  intention  is  the  legal  intention,  to  be 
ascertained  in  accordance  with  certain  established  rules.' 
3.  The  intentionisto.be  collected  either  from  the  partic- 
ular disposition  or  the  general  context  of  the  will.3  4.  A 
general  intent  will  be  carried  into  effect  at  the  expense  of 
any  particular  intent,  if  such  general  intent  is  consistent 
with  the  rules  of  law;  for,  when  there  are  conflicting  in- 
tents, that  which  is  the  most  important  must  prevail.* 
5.  Some  effect  ought  to  be  given  to  every  word  in  the 
will.5  6.  The  words  ought  to  be  construed  according  to 
their  natural  and  ordinary  meaning,  unless  they  are  qual- 
ified by  the  context,  or  a  different  meaning  has  been  affixed 
to  them  by  a  settled  rule  of  law.^  7.  If  a  testator  uses 
technical  words,  he  is  presumed  to  do  so  with  reference  to 
their  established  technical  meaning,  unless  it  is  clear,  from 
the  will  itself,  that  the  technical  sense  could  not  have  been 
intended.^  8.  When  real  and  personal  property  are  given 
by  the  same  words,  the  presumption  is  that  the  testator 
intended  to  give  the  same  interest  in  both.®  9.  The  ad- 
verbs of  time,  such  as  when,  then,  from,  and  after,  etc.,  in 
a  devise  of  a  remainder  limited  upon  a  particular  estate,  de- 
terminable upon  an  event  which  must  necessarily  happen, 
are  construed  to  relate  merely  to  the  time  of  the  enjoyment 
of  the  estate,  and  not  to  the  time  of  its  vesting  in  interest.' 

*   BHsset  7'.  Cranwell,  i  Salk.  ?26;  Moore  2/.  Lyons,  2$  Wend.  119;  Johnson 
V.  Morton,  10  Pa.  245;  Olney  7/.  Hull,  38  Mass.  311. 
'  Johnson  v.  Morion.  10  Pa.  245. 

3  Newton  v.  Ayscough,  19  Ves.  534;   Hansford  v.  Elliott,  9  Leigh,  79. 

4  Moore  v.  Lyons,  25  Wend.  119. 

5  Spurrell  v.  Spurrell,  11  Hare,  54. 

^  /«  r^  Greyson's  Estate,  2  De  G.  J.  &  S.  421. 

7  Moore  v.  Lyons,  25  Wend.  119;   Evans  v.  Godbold,  6  Rich.  Eq.  26. 
®  Johnson  v.  Morton,  10  Pa.  245. 

9  Moore  v.  Lyons.  25  Wend.  119;  /n  re  Dawes's  Trusts,  L.  R.  4  Ch.  Div, 
210;    Wej(l  7'.  Al  Irirh.  5  Thump.  &  C\  105. 
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10.  When  property  is  given  to  a  class,  the  will  should  be 
so  construed  as  to  give  the  benefit  of  the  gift  to  as  many 
of  the  class  as  possible  without  doing  violence  to  the  lan- 
guage of  the  instrument.*  ii.  When  a  will  purports  to 
dispose  of  all  the  testator's  property,  it  should,  if  possible, 
be  so  construed  as  to  prevent  an  intestacy  as  to  any  part.* 
12.  An  intention  to  disinherit  the  heirs  of  those  dying  first 
is  so  improbable  that  it  will  not  be  adopted  unless  it  is 
clearly  expressed.^  13.  Wherever  there  are  words  import- 
ing a  tenancy  in  common,  such  construction  must  be  put 
upon  words  of  survivorship,  if  possible,  as  will  make  them 
relate  to  some  time  or  other,  and  not  defeat  or  destroy  the 
effect  of  the  words  importing  a  tenancy  in  common.* 
14,  A  will  ought  not  to  be  construed  to  create  a  joint 
tenancy,  unless  its  terms  unquestionably  require  such  con- 
struction; for  a  joint  tenancy  is  never  favored.^  15.  A 
remainder  will  never  be  construed  to  be  contingent  when 
it  can  be  taken  to  be  vested  consistently  with  the  intention 
of  the  testator.^ 

The  principal  controversy  has  been  over  the  question 
whether  the  survivorship  should  be  referred  to  the  death  of 
the  testator,  or  the  death  of  the  life-tenant.  In  Cripps  v, 
Wolcott,'  the  doctrine  was  announced  that  the  survivors,  at 
the  death  of  the  tenant  for  life,  take  the  whole  legacy  or 
devise.  At  the  time  when  this  decision  was  given,  there 
were  no  less  than  nine  cases  that  favored  the  other  principle, 
and  the  decision  itself  was  founded  upon  a  mistake  as  to 
the  true  condition  of  the  authorities.     In   Pearson  v,  Casa- 

*  Carver  v.  Oakley,  4  Jones  Eq.  85. 

*  Ross  V.  Drake,  37  Pa.  373;  Johnson  v.  Morion,  10  Pa.  245;  Hansford  v, 
Elliott,  9  Leigh,  79;   Branson  v.  Hill,  31  Md.  181. 

3  Moore  v.  Lyons,  25  Wend.  119;  Ross  v.  Drake,  37  Pa.  373;  Johnson 
V.  Morton,  10  Pa.  245;  Vickers  v.  Stone,  4  Geo.  461;  Branson  v.  Hill,  31 
Md.  181. 

*  Russell  V.  Long.  4  Yes.  551. 

5  Moore  t'.  Lyons,  25  Wend.  119;   Branson  7>,  Hill,  31  Md.  181. 
^  Doe  V.  Prigg,  8  Barn.  &  Cress.  231;   Moore  v.  Lyons,  25   Wend.  119; 
Ross  V.  Drake.  37  Pa.  373;  Vickers  v.  Stone,  4  Geo.  461. 
'  4  Mad.  II. 
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maijor,'  the  chancellor,  in  referring  to  this  doctrine,  said: 
"  The  point  is  not  now  very  clearly  established  as  a  distinct 
proposition,  but  that  in  one  class  of  cases  or  the  other  we 
must  be  regulated  by  the  expressions  used  by  the  testator." 
In  Wordsworth  v.  Wood,'  Lord  Brougham  said  that  Cripps 
V.  Wolcott  had  never  been  materially  doubted  or  overruled ; 
but  Lord  Campbell  did  not  think  that  the  doctrine  of  that 
case  arose  in  the  one  then  before  the  court.  In  Young  v. 
Robertson,^  Lord  Cransworth  adopted  the  doctrine,  but  the 
chancellor  and  Lord  Chelmsford  decided  the  case  upon  the 
peculiar  terms  of  the  will.  In  Taaffe  v,  Conmee,^  where  the 
word  "survivor"  came  in  question,  the  lord  chancellor,  after 
stating  that  the  doctrine  had  been  generally  adopted  in 
regard  to  personal  property,  and  questioning  whether  it 
ought  to  be  applied  to  reial  estate,  said :  "  I  think  it  not 
possible,  and  I  think  it  would  be  very  dangerous  to  attempt, 
to  derive  from  decisions  any  certain  and  general  rule  of 
interpretation  of  the  word,  or  of  the  period  to  which  it 
ought  to  be  considered  as  referring."  Lord  Cransworth  and 
Lord  Chelmsford  make  no  reference  to  the  doctrine.  In  that 
case,  the  word  "  survivor  "  was  held  not  to  point  to  the  person 
who  was  to  take  the  estate  by  virtue  of  being  survivor,  but 
to  the  extent  of  the  interest  which  the  devisees  were  to  take. 
It  thus  appears  that  the  proposition  has  never  been  accepted 
by  the  highest  courts  in  England.  The  following  review  of 
the  cases  will  show  how  the  weight  of  authority  stands,  and 
how  the  decision  in  each  case  has  been  affected  by  the  terms 
of  the  particular  will  that  was  the  subject  of  construction. 

In  ^tringer  v,  Phillips,^  the  testator  devised  £100,  after 
the  death  of  his  sisters  Lucy  and  Katherine,  unto  Margaret 
Wiskey,  Mary  Harris,  Elizabeth  Tucker,  Mary  Parker,  and 
Alice  Stringer,  to  be  equally  divided  between  them,  and  the 
survivors  and  survivor  of  them.     It  was  held  that  the  words 

»  I  Macl.  &  R.  685. 

«  I  H.  L.  Cas.  129. 

3  4  Mac.  314. 

4  10  H.  L.  Cas.  64. 

5  Eq.  Cas.  Abr.  292. 
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"  survivors  and  survivor  of  them  "  referred  to  those  who  were 
living  at  the  testator's  death.  The  reason  assigned  for  the 
decision  was,  that  to  allow  the  words  to  make  the  parties 
joint  tenants  would  be  a  contradiction  of  the  preceding 
words,  whereby  they  were  made  tenants  in  common.  By  this 
construction  it  was  thought  that  full  eiTect  was  given  to  all 
the  words  in  the  will. 

In  Rose  v.  Hill,'  the  testator  gave  the  premises  to  his  wife 
for  and  during  her  natural  life ;  and  then  the  will  proceeded 
as  follows :  "And  from  and  after  her  decease  I  give  and 
devise  the  same  premises,  every  or  any  part  thereof,  to  and 
to  the  use  of  Anne,  Thomas,  Mary,  William,  and  Nathaniel, 
my  sons  and  daughters,  and  the  survivors  and  survivor  of 
them,  and  the  executors  and  administrators  of  such  survivor, 
share  and  share  alike,  as  tenants  in  common,  and  not  as  joint 
tenants."  In  regard  to  the  residue  of  the  personal  estate, 
the  will  was  as  follows :  "  I  give  and  bequeath  the  same,  and 
every  part  thereof,  unto  Anne,  Thomas,  Mary,  William,  and 
Nathaniel,  my  sons  and  daughters,  and  the  survivors  and 
survivor  of  them,  and  the  executors  and  administrators  of 
such  survivor,  share  and  share  alike,  as  tenants  in  common, 
and  not  as  joint  tenants."  The  sons  and  daughters  all  sur- 
vived the  testator.  Anne  and  Mary  died  intestate,  before 
the  death  of  the  widow ;  William  also  died  intestate.  After- 
wards, Thomas  conveyed  a  moiety  of  the  premises  to  George 
Lilley,  by  way  of  mortgage,  and  then  died,  leaving  Nathaniel 
as  his  heir.  Nathaniel  claimed  the  whole  estate  as  survivor. 
Lord  Mansfield  said:  "  He  uses  the  samev/ovis  in  disposing 
of  the  real  estate  as  he  does  in  disposing  of  the  personal, 
and  they  explain  each  other.  There  are  words  in  this  will 
which  plainly  show  that  he  meant  his  estate  to  go  to  the 
representatives  of  his  children,  after  their  death,  though  he 
used  improper  terms.  It  is  plain  that  they  were  not  to  take 
ds  joint  tenants  ;  and  it  is  plain  to  me  that  he  considered  that 
several  of  his  five  children  might  happen  to  die  in  his  own 
lifetime,  and  therefore  makes  a  provision  for  such  of  them 

'  3  Burr.  18S1. 
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as  should  sunnve  him,  and  be  in  existence  at  the  time  when 
the  interest  was  to  vest  in  their  representatives.  He  meant 
to  prevent  a  lapse.*' 

In  Roebuck  v.  Dean,*  the  testatrix  gave  £iyOOO  stock  to 
trustees,  upon  trust  to  pay  the  dividends  to  her  niece  for  life ; 
and  after  her  decease,  that  the  said  ;f  i,ooo  stock  should  be 
equally  divided  among  the  brother  and  fo  ir  sisters  of  the 
testatrix,  "  and  in  like  manner  among  the  survivors  or  sur- 
vivor of  them.".  One  of  the  persons  to  whom  the  stock  was 
given  over  died  in  the  life  of  the  testatrix ;  only  two  survived 
the  niece.  O  i  a  bill  by  them,  the  question  was  whether  the 
representatives  of  such  as  died  in  the  life  of  the  niece  were 
entitled,  or  whether  the  two  plaintiffs  had  an  exclusive  right. 
The  court  said :  "  This  is  not  a  question,  as  in  other  cases, 
whether  this  is  a  joint  tenancy  or  a  tenancy  in  common.  It 
is  manifestly  the  latter,  upon  the  words  'equally  to  be 
divided,'  and  whatever  effect  is  to  be  given  to  the  word 
'survivors,'  they  will  be  tenants  in  common.  Then  it  is 
reduced  to  this  question  :  whether  a  gift  —  for  it  is  certainly  a 
gift,  and  not  left  to  the  executor  to  dispose  of —  shall  vest 
immediately  in  the  trustees,  as  against  the  executor.  Is 
there  any  condition  in  this,  to  make  it  subject  to  the  contin- 
gency of  their  surviving  the  niece?  That  would  require 
more  words  than  are  to  be  found  in  this  will." 

In  Blisset  v,  Cranwell,'  the  testator  devised  a  messuage  to 
his  two  sons  and  their  heirs,  and  the  longer  liver  of  them, 
equally  to  be  divided  between  them  and  their  heirs  after  the 
death  of  his  wife.  The  testator  and  his  wife  died.  One  of 
the  sons  entered ;  devised  his  part  to  the  lessor  of  the  plaintiff. 
The  defendant  was  the  surviving  devisee.  It  was  held  that 
the  parties  were  tenants  in  common.  The  court  said  that 
the  testator's  intent  was,  "  not  only  to  provide  for  his  two 
sons,  but  for  their  posterity;  that  not  only  his  sons,  but 
their  heirs,  should  have  an  equal  part ;  for  the  words  are, 
equally  to  be  divided  between  them  and  their  heirs^  and  though 


'  2  Ves.  jr.  265. 

'  I  Salk.  226 ;  s.  c,^  3  Leon.  373. 
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by  the  first  words  it  is  given  to  them  and  the  survivor  of 
them,  yet  the  last  words  explain  what  he  intended  by  the 
word  'survivor/  and  that  the  survivor  should  have  an  equal 
division  with  the  heirs  of  him  that  should  die  first;  and 
though  the  testator  has  not  aptly  expressed  himself,  yet, 
upon  all  the  words  taken  together,  his  meaning  seems  to 
be  so." 

In  Russell  v.  Long,'  the  testator  directed  that  the  pro- 
ceeds arising  from  the  sale  of  the  residue  of  his  real  and 
personal  estate  should  be  put  into  the  hands  of  trustees,  to 
pay  the  yearly  interest  of  the  principal  "  to  the  proper  hands 
of  his  mother,  Ann  Gordon,  then  residing  in  Edinbro,  during 
the  term  of  her  natural  life,  for  her  sole  use  and  benefit ;  and 
after  her  decease,  to  pay,  apply,  and  dispose  of  the  whole 
sum,  both  principal  and  interest,  arising  from  the  said 
moneys  to  be  remitted  as  aforesaid,  unto  his  three  sisters. 
Christian  Gordon,  Isabel  Ann  Gordon,  and  Elizabeth  Gordon, 
and  the  survivors  and  survivor  of  them,  during  their  natural 
lives,  unto  the  proper  hands  of  his  said  sisters,  and  the 
survivors  and  survivor  of  them,  share  and  share  alike,  or 
otherwise  to  permit  and  suffer  them,  his  said  sisters,  and  the 
survivors  and  survivor  of  them,  to  receive  ancj  take  the  same 
in  equal  parts,  shares,  and  proportions,  to  and  for  their  and 
her  separate  use  and  benefit,  the  survivors  or  survivor,  or 
their  or  her  heirs  forever."  Christian  Gordon  died  after  the 
death  of  her  mother,  and  her  executors  filed  a  bill  claiming 
one-third  of  the  capital  under  the  will  of  her  brother.  The 
court  said  :  **  I  am  of  opinion  there  are  but  two  eras  to  which 
the  survivorship  can  be  referred.  If  all  these  sisters  had  not 
survived  their  mother,  possibly  I  might  have  adopted  the 
construction  that  it  related  to  the  death  of  the  mother,  and 
not  of  the  testator,  for  I  think  that  construction  is  not  to  be 
adopted  if  any  other  can  be.  Declare  that  upon  the  death 
of  Christian  Gordon  her  third  part  of  the  testator's  residuary 
estate  passed  under  her  will." 

In   Daniel   v.   Daniel,"   the   testator   gave   ;^i,ooo   bank- 

»  4  Ves.  551. 
'  6  Vcs.  297. 
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Stocks,  four  per  cent,  to  trustees,  to  pay  the  interest,  divi- 
dend, and  produce  to  his  wife  during  her  life,  and  after  her 
decease  to  his  children ;  and  in  case  his  wife  should  leave  no 
child  or  children  of  his  at  her  decease,  to  pay  the  interest 
to  his  sister,  Jane  Daniel,  during  her  life,  and  after  her 
decease  the  said  ;^i,ooo  to  be  paid  equally  between  her  two 
sons,  James  and  Francis  Daniel,  or  the  whole  to  the  survivor 
of  them."  His  wife  had  no  children  by  him ;  Jane  Daniel 
and  Francis  Daniel  died  during  the  life  of  the  wife.  The 
question  was,  whether  the  administratrix  of  Francis  Daniel 
was  entitled  to  any  part  of  the  ;f  i,ooo  bank-stock.  The 
court  said:  "As  to  the  ;^i,ooo,  the  only  question  is  to  what 
period  the  survivorship  relates.  There  can  be  no  doubt 
upon  that,  when  we  see  the  limitations :  first  to  the  widow  for 
life,  then  to  the  children ;  if  no  children,  then  to  Mrs.  Daniel 
for  life ;  then  equally  between  her  two  sons,  or  the  whole  to 
the  survivor  of  them.  It  is  clear,  he  meant  the  survivor  at 
the  time  of  division." 

In  Brown  v.  Biggs,'  the  testator,  after  giving  an  interest 
for  life  to  his  wife,  "did  thereby,  after  the  decease  of  his 
said  wife  without  issue  by  him,  leave  the  whole  of  his 
personal  estate,  principal  and  interest,  of  every  kind,  both 
on  public  and  private  security,  before  undisposed  of,  to  his 
several  nephews  and  nieces  after  named,  viz.,  Elizabeth 
Bigg,  Bateman  Bigg,  Sophia  Bigg,  and  the  four  children 
of  his  said  nephew  John  Bigg,  late  of  Glemsford,  in  Suffolk, 
by  Sarah,  his  wife,  to  be  divided  amongst  them,  and  the  sur- 
vivors of  them,  share  and  share  alike."  His  wife  died  with- 
out issue  by  him.  Elizabeth  Bigg  survived  the  testator,  but 
died  in  the  life  of  his  widow.  The  question  was,  whether 
any  interest  vested  in  Elizabeth  Bigg;  and  it  was  held  that 
her  representatives  were  entitled  to  her  share  of  the  residue 
of  the  testator's  personal  estate.  But,  during  the  argument, 
the  Master  of  the  Rolls  observed  "  that  the  general  leaning 
of  the  court  is  against  construing  the  words  of  survivor- 
ship to  relate  to  the  death  of  the  testator,  if  any  other 
period  can  be  fixed  upon,  the  testator  generally  supposing 

»  7  Ves.  280. 
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that  the  legatee  will  survive  him."  Subsequently,  in  Sher- 
gold  V,  Boone,*  Sir  W.  Grant,  in  commenting  upon  this 
remark,  stated  "  that  he  had  occasion,  in  that  instance,  to 
consider  the  effect  of  a  general  clause  of  survivorship,  and 
found  the  result  of  the  authorities  contrary  to  what  had 
fallen  from  the  court  during  the  argument,  founded  upon 
what  Lord  Stanley  had  said  in  one  of  the  cases ;  and  that, 
in  a  great  majority  of  them,  the  survivorship  had  been 
referred  to  the  period  of  the  testator's  death." 

In  Jenour  v,  Jenour,"  the  testator  provided  that,  "  after 
the  decease  of  my  sister  and  brother,  the  £<)2  per  annum 
bank  long  annuities  directed  to  be  purchased  shall  be 
annexed  to  the  £200  per  annum  given  to  my  two  nephews, 
in  the  second  article  of  my  will,  and  go  to  them  in  the  same 
manner."  The  provision  in  regard  to  the  £200  per  annum 
was,  that  it  was  given  to  his  sister  during  life,  and  then  to 
his  brother  during  life,  if  he  should  survive  his  sister,  "  and 
after  his  decease,  shall  be  equally  divided  between  my 
two  nephews,  Joshua  and  Matthew  Jenour,  and  go  to  the 
survivor  of  them,  in  case  his  brother  shall  leave  no  lawful 
issue ;  if  he  shall,  such  issue  shall  be  in  place  of  their  father 
with  regard  to  said  annuities."  The  sister  died,  and  then 
the  brother ;  Matthew  Jenour  then  filed  a  bill  against  Joshua 
Jenour,  who  was  also  executor,  to  obtain  an  equal  moiety  of 
the  principal  of  the  £^2  bank  long  annuities  absolutely.  It 
was  held  that  he  was  entitled  to  the  moiety. 

In  Newton  v,  Ayscough,^  the  testator  "  gave  to  Sarah 
Acam,  widow,  the  interest  of  ;f  300,  four  percent  consolidated 
annuities,  for  her  to  receive  the  interest  during  her  natural 
life ;  and  after  her  decease,  the  said  £^00^  etc.,  to  be  sold 
and  divided  among  his  residuary  legatees,  or  the  survivor 
of  them,  share  and  share  alike.  And  he  appointed  the  said 
Elizabeth  Thompson,  Sarah  Deacon,  and  Elizabeth  Powell 
residuary  legatees  of  his  said  will,  share  and  share  alike." 
By  a  codicil,  the  testator  increased  the  legacy  from  ;^300  to 


'  13  Ves.  375. 
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;^400.  Sarah  Acam  survived  the  testator,  and  Elizabeth 
Newton,  formerly  Powell,  being  sole  survivor  of  the  residuary 
legatees,  at  her  death  claimed  the  whole  fund.  The  court 
said :  "  Here  is  a  direction  to  trustees,  at  the  death  of  the 
tenant  for  life,  to  sell  the  fund  and  divide  the  produce  among 
his  residuary  legatees,  or  the  survivor  of  them,  share  and 
share  alike.  That  naturally  points  to  the  period  of  sale  as 
the  period  to  ascertain  who  are  the  persons  to  take." 

In  Hoghton  v,  Whitgreave,"  the  testator  gave  the  residue 
of  his  personal  estate,  and  all  his  real  estate,  to  his  wife  for 
life,  and  after  her  death,  to  trustees,  upon  trust  to  sell  and 
convert  the  real  estate  into  money.  He  then  proceeded  as 
follows:  **And  I  further  direct  and  ordain  that  the  moneys 
arising  from  the  sale  of  such  my  real  estate,  as  also  all  the 
rents  and  advantages  arising  therefrom,  from  and  after  the 
death  of  my  said  wife  until  the  sale  thereof,  as  well  as  all 
the  rest,  residue,  and  remainder  of  my  personal  estate  not 
by  me  herein  or  otherwise  disposed  of,  be  paid  and  equally 
divided,  share  and  share  alike,  amongst  mine  and  my  wife's 
nephews  and  nieces  hereinafter  mentioned,  and  the  sur- 
vivors and  survivor  of  them,  viz.,  Ann  Mansfield,  Mary 
Martin,  John,  Mary,  and  James  Whitfield,  Catherine  and 
Frances  Pendrell,  Mary  Field  alias  Farrel,  Thomas  Peake, 
Edward  and  Catherine  Hoghton,  and  Henry  Stych,  my 
wife's  great-nephew.  And  I  do  hereby  give  and  bequeath 
the  same  to  them,  and  to  the  survivors  and  survivor  of 
them,  after  the  decease  of  my  wife,  and  in  manner  afore- 
said." Two  of  the  residuary  legatees  died  in  the  lifetime 
of  the  testator;  four  others  survived  the  testator,  but  died 
in  the  lifetime  of  his  widow ;  the  remaining  six  survived  the 
widow.  The  court  said :  **  The  subject-matter  is  not  to  be 
converted  into  money  till  after  the  death  of  the  tenant  for 
life ;  it  is  then,  for  the  first  time,  any  thing  is  given  to  the 
trustees.  It  is  given  upon  trust,  to  be  converted  into 
money,  and  then  to  be  divided.  Thus,  not  only  was  there 
no  bequest  before  the  widow's  death,  but  the  subject-matter 

"  I  Jac.  &  W.  146. 
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did  not,  till  then,  exist  in  the  shape  and  form  in  which  it  is 
given."  It  was  accordingly  held  that  the  term  "  survivors  " 
referred  to  those  who  were  living  at  the  death  of  the  wife. 

In  Cripps  v.  Wolcott,'  the  testatrix  bequeathed  £SA^  to 
trustees,  to  permit  her  husband,  Arthur  Saunder,  to  receive 
the  interest  and  produce  thereof  during  his  natural  life ; 
"  and  upon  the  decease  of  her  said  husband,  the  testatrix 
directed  that  said  sum  of  ;^540,  and  all  other  her  personal 
estate,  should  be  equally  divided  between  her  two  sons, 
Arthur  Saunder  and  George  Saunder,  and  her  daughter, 
Ann  Crawley  Cripps,  and  the  survivors  and  survivor  of 
them,  share  and  share  alike."  Arthur  Saunder,  the  son, 
died  during  the  lifetime  of  Arthur  Saunder,  the  husband ; 
George  Saunder  and  Ann  Crawley  Cripps  claimed  the 
whole  fund.  The  court  said :  "  It  would  be  difficult  to 
reconcile  every  case  upon  this  subject.  I  consider  it,  how- 
ever, to  be  now  settled  that  if  a  legacy  be  given  to  two  or 
more,  equally  to  be  divided  between  them,  or  to  the  sur- 
vivors or  survivor  of  them,  and  there  be  no  special  intent  to 
be  found  in  the  will,  that  the  survivorship  is  to  be  referred 
to  the  period  of  division.  If  there  be  no  previous  interest 
given  in  the  legacy,  then  the  period  of  division  is  the  death 
of  the  testator,  and  the  survivors  at  his  death  will  take  the 
whole  legacy.  This  was  the  case  of  Stringer  v,  Phillips. 
But  if  a  previous  life-estate  be  given,  then  the  period  of 
division  is  the  death  of  the  tenant  for  life,  and  the  survivors 
at  such  death  will  take  the  whole  legacy." 

In  Doe  V,  Prigg,'  the  testator  devised  the  premises  to  his 
mother  for  her  natural  life  only,  and  after  her  death,  to  his 
wife  for  her  natural  life  only.  He  then  devised  as  follows : 
"  And,  from  and  after  the  decease  of  my  mother  and  wife,  I 
give  and  bequeath  all  the  above-mentioned  premises  unto 
the  surviving  children  of  William  Jennings,  of  Buckley,  in 
the  county  of  Worcester,  and  of  John  Warren,  of  Phelps, 
in  Twining,  Gloucestershire,  and  to  their  heirs  forever ;  the 
rents  and   profits   to   be   divided   between   them    in  equal 
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proportions,  share  and  share  alike."  Six  children  of  W. 
Jennings,  and  a  daughter  of  J.  Warren,  survived  the  tes- 
tator; Only  four  children  of  W.  Jennings  survived  the 
life-tenant.  The  daughter  of  J.  Warren  died  during  the 
lifetime  of  the  tenant  for  life,  and  her  son  claimed  his 
mother's  share.  The  court  said :  "  We  have  endeavored, 
without  success,  to  find  a  case  exactly  circumstanced  as 
this  is,  where,  upon  a  devise  by  way  of  remainder  to  a  class, 
as  this  is,  words  of  survivorship  have  been  held  to  apply 
to  the  death  of  the  testator;  but  there  are  so  many  in 
which,  upon  a  devise  or  bequest  to  individuals,  they  have 
been  held  so  to  apply,  that  we  think  we  are  warranted  in 
saying  that  that  is  the  right  construction  in  this  case." 

In  Gibbs  v,  Tait,'  the  testator  gave  the  residue  of  his 
personal  estate  unto  his  wife,  and  directed  her  to  place  the 
same  out  at  interest,  and  apply  the  interest  and  proceeds 
thereof  to  her  own  benefit,  if  she  should  continue  his  widow, 
and  after  her  decease  or  marriage  he  gave  one  moiety  of 
what  should  be  remaining  of  such  residuary  moneys  unto 
and  equally  among  all  the  daughters  of  Thomas  Dixon  and 
their  issue,  with  benefit  of  survivorship  and  accruer.  The 
wife  survived  the  testator.  At  the  testator's  death,  Thomas 
Dixon  had  three  daughters  living,  one  of  whom  died,  with- 
out issue,  in  the  lifetime  of  the  wife.  The  two  daughters 
claimed  the  whole  fund.  The  court  said :  "  It  is  plain  that 
the  persons  who  were  in  the  contemplation  of  the  testator 
were  those  who  were  in  existence  at  the  time  when  the 
property  which  they  were  to  take  was  to  be  ascertained. 
He  speaks  of  the  residue  as  if  it  would  be  uncertain,  until 
the  death  or  second  marriage  of  his  widow,  what  the 
residuary  estate  would  consist  of,  and,  therefore,  he  meant 
that  those  only  should  take  who  should  be  in  existence 
when  the  property  which  they  were  to  take  was  to  be 
distributed;  and,  consequently,  the  deceased  daughter  did 
not  become  entitled  to  any  share." 

In  Forbes  v.  Peacock,"  the  testator  gave  his  property  to 


*  8  Sim.  132. 
'II  Sim.  152. 


SURVIVORSHIP    AFTER   ESTATE   FOR   LIFE.  1 73 

his  wife  for  life,  and,  after  providing  for  several  legacies, 
proceeded  as  follows :  "  I  desire  that,  at  the  death  of  my 
said  dear  wife,  Elizabeth  Throckmorton,  the  residue  of  my 
estate  may  then  be  collected,  including  the  profits  of  the 
house  and  lot,  if  not  then  previously  sold ;  to  be  then  dis- 
posed of  to  good  advantage,  and  divided  as  follows :  My 
sister,  Sarah  Fordman,  of  Freehold,  Monmouth  County, 
State  of  New  Jersey,  in  America,  has  four  children ;  and 
my  brother,  Samuel  Throckmorton,  deceased,  has  left  three 
children,  —  perhaps  four;  but  to  them,  be  they  seven  or  be 
they  eight,  I  give  and  bequeath  all  the  said  residue  of  my 
property  as  aforesaid,  to  be  equally  divided,  share  and 
share  alike,  or  to  the  survivors  of  them."  The  court  said  : 
"  He  seems,  therefore,  to  be  doubtful  how  many  children  of 
his  deceased  brother  were  living ;  therefore,  when  he  says 
'or  to  the  survivors  of  them,'  he  means,  not  those  who 
should  be  living  at  the  decease  of  his  widow,  but  those  who 
should  be  living  at  his  own  decease." 

In  Blewitt  v.  Rogers,'  the  testator  gave  an  annuity  of 
£600  per  annum  to  his  wife  for  her  life,  "  and  after  her 
death  the  said  annuity  to  be  equally  divided  between  Ann 
Rogers  Blewitt,  Thomas  Rogers  Blewitt,  Henry  Blewitt, 
Georgiana  Blewitt,  Byron  Blewitt,  and  Oscar  Blewitt,  or  the 
survivors  or  survivor."  The  six  legatees  were  living  at  the 
death  of  the  testator;  but  Henry  Blewitt  died  before  the 
death  of  the  widow,  and  Oscar  Blewitt  after  that  time. 
The  court  said :  "  It  appears  to  me  that  as  to  the  ^^'600  per 
annum,  the  five  survivors  are  entitled  to  the  whole,  as  tenants 
in  common.  The  gift  is  to  the  mother  for  life,  and,  after  her 
death,  to  the  six  children  equally,  to  be  divided  between 
them,  or  the  survivors  or  survivor.  The  subject-matter  of 
the  gift  is  an  annuity  of  ;^6oo ;  and  the  period  of  division 
was  the  death  of  the  mother,  and  to  that  period  the  surviv- 
orship refers,  and  at  that  time  there  were  but  five  living." 

In  Rogers  v,  Towsey,'  the  testator  gave  the   interest  of 
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;^500  stock  to  each  of  two  sisters  for  their  lives;  "and  at  the 
decease  of  each,  the  said  stock  is  to  be  equally  divided 
among  my  nieces,  Mary  Robinson  Rogers,  Elizabeth  Tow- 
sey,  Frances  Rogers  Breston,  Mary  Ann  Goodhew  Rogers, 
and  Augusta  Louisa  Rogers,  or  the  survivors  of  them." 
The  will  also  contained  this  provision :  **  In  case  my  niece 
Elizabeth  Towsey  should  not  survive  me,  her  child  or  chil- 
dren are  to  inherit  what  I  have  bequeathed  to  her;  and  the 
same  of  any  other  of  my  nieces  who  may  marry  and  leave 
children.'*  Mary  Ann  Goodhew  Rogers  died  after  the  death 
of  the  testator,  and  during  the  lifetime  of  his  sister.  The 
court  said :  "  The  whole  will  should  be  read  as  if  the  testa- 
tor had  said,  *  I  give  it  to  my  five  nieces  as  tenants  in  com- 
mon, and  if  one  die,  leaving  a  child  or  children,  such  child 
or  children  is  or  are  to  stand  in  the  parent's  place ; '  other- 
wise, the  estate  is  to  go  to  the  survivors." 

In  Whitton  v.  Field,'  the  testator  gave  ;^i,200  stock  to  his 
wife  for  life;  "and  after  her  death,  to  be  equally  divided 
amongst  my  children,  James  Woollard  and  Sarah  Woollard, 
by  my  last  wife,  Sarah  Woollard.  But  it  is  my  will  and 
desire  that  in  case  of  issue  in  this  present  marriage,  to  be 
equally  divided  amongst  them  and  my  son  and  daughter, 
James  Woollard  and  Sarah  Woollard,  share  and  share  alike. 
And  if  one  or  the  other  should  die,  or  in  case  of  no  issue 
of  this  present  marriage,  then  the  whole  to  go  to  the  sur- 
vivors or  survivor  of  them."  By  a  codicil  he  proceeded 
as  follows  :  "  And  my  mind  and  will  is,  that  in  case  of  the 
death  of  both  my  children,  James  Woollard  and  Sarah 
Woollard,  by  my  late  wife,  Sarah  Woollard,  the  whole  of 
my  estate,  bank-stock,  goods,  and  chattels  to  be  at  the  dis- 
posal of  my  present  wife,  Elizabeth  Woollard,  if  she  is  the 
survivor  of  my  two  children,  James  Woollard  and  Sarah 
Woollard,  before  mentioned."  James  Woollard  died  after 
the  death  of  the  testator,  and  in  the  lifetime  of  his  widow. 
The  court  said :  "  The  survivorship  must  mean  survivorship 
during  the  life  of  the  tenant  for  life,  and  this  construction 
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vas  fortified  by  the  subsequent  clause  contained  in  the 
codicil." 

In  Shailer  v.  Groves,*  the  testator  gave  ;£'200  four  per  cent 
stock  and  ^^1,000  consols  to  his  wife  during  her  life,  and 
then  provided  as  follows :  **  At  her  decease,  it  is  my  will  that 
one-half  the  produce  of  the  said  ;^  1,000  and  ;^200  stock 
shall  be  received  and  divided  amongst  my  surviving  brothers 
and  sister,  and  their  issue,  share  and  share  alike."  The  tes- 
tator left  six  brothers  and  one  sister,  all  of  whom  died  in 
the  lifetime  of  the  widow,  —  four  leaving  issue,  and  the 
others  dying  without  issue.  The  court  said  :  "  It  is  clear  to 
my  mind  that  in  this  case  the  testator  must  have  intended  a 
period  of  distribution  later  in  point  of  time  than  the  gift  of 
the  subject  of  distribution,  and  that  he  intended  to  substi- 
tute for  the  primary  objects  of  his  gift  the  issue  of  such  of 
them  as  should  die  between  the  time  of  the  gift  and  the  time 
of  distribution.  By  this  construction,  effect  is  given  to  every 
word  of  the  will  according  to  its  natural  import,  and  I  can- 
not make  sense  of  the  will  according  to  any  other  construc- 
tion of  the  words.  The  fund  must  be  divided  in  equal  parts 
among  the  brothers  and  sisters  surviving  at  the  death  of  the 
testator.  The  children  or  issue  of  those  who  died  in  the 
lifetime  of  the  tenant  for  life,  leaving  issue,  will  take  the 
shares  of  the  parents,  for  whom  they  are  substituted." 

In  Wordsworth  v.  Wood,"  the  testator  devised  all  his  re- 
maining estates  and  his  capital  in  trade  to  his  wife,  in  trust 
for  her  life  only ;  "  but,  nevertheless,  in  trust  at  her  death 
fop  my  then  surviving  children,  share  and  share  alike,  inde- 
pendent of  the  rental  of  my  said  estates,  which  I  give  and 
bequeath  to  my  surviving  female  children,  to  be  paid  them 
as  follows,  by  my  executor,  J.  C.  Wood,  or  his  heirs  and 
assigns."  Georgiana,  one  of  the  daughters,  died  after  the 
death  of  the  testator,  and  in  the  lifetime  of  the  widow. 
Her  children,  during  the  lifetime  of  the  widow,  filed  a  bill  to 
obtain  a  portion  of  the  estate.     Lord  Campbell  said :    "  With 
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regard  to  the  first  part  of  this  clause  no  question  arises,  be- 
cause the  word  *  then '  excludes  all  notions  of  our  looking 
to  the  death  of  the  testator  as  the  period  when  the  survivor- 
ship is  to  be  ascertained.  Therefore  we  need  not  at  all  refer 
to  any  authorities  to  construe  that  part  of  the  clause,  be- 
cause the  words  are  *  for  her  life,  but,  nevertheless,  in  trust 
at  her  death  for  my  then  surviving  children,'  which  language 
certainly  means  the  children  surviving  at  her  death.  But 
the  real  question  is  whether,  according  to  the  language  used, 
it  is  a  new  class  to  whom  a  benefit  is  afterwards  given,  or 
whether  it  is  only  a  portion  of  the  preceding  class.  Now, 
it  appears  to  me,  upon  the  natural  and  best  construction 
which  I  can  put  upon  these  words,  that  they  do  not  intro- 
duce a  new  class,  but  that  they  only  limit  the  benefit  of  the 
estates  which  are  here  mentioned.  The  words  are,  'inde- 
pendent of  the  rental  of  my  said  estates,  which  I  give  and 
bequeath  to  my  surviving  female  children.'  There  it  seems 
to  me  that  the  testator  only  means  a  portion  of  that  class 
whom  he  has  before  described.  If  that  be  so,  the  class 
whom  he  had  before  described  are  those  who  are  to  survive 
the  mother.  That,  therefore,  excludes  those  who  are  to  die 
in  the  lifetime  of  the  mother.  We  want,  therefore,  no  canon 
of  construction,  except  that  you  are  to  put  upon  words  the 
natural  and  grammatical  meaning,  unless  there  be  some- 
thing to  show  that  a  different  meaning  is  to  be  attached  to 
them.  I  think,  therefore,  looking  at  the  word  *  then,'  that 
it  is  necessarily  implied,  and  that  the  effect  of  it  is  carried 
on  to  the  *  surviving  female  children.'  " 

In  Antrobus  v,  Hodgson,'  the  testator  gave  an  annuity  of 
£^0  to  Ann  Bagnal,  and  directed  that  it  be  paid  half-yearly 
out  of  his  ;{^3  per  cent  consols;  and  in  a  codicil  provided  as 
follows:  "And  I  will  that  the  funds  constituting  her  annuity, 
after  her  decease,  be  transferred  to  my  cousins,  Joseph  and 
Isaac  Nowell,  or  to  the  survivor  or  survivors  of  them,  in 
equal  shares."  Both  cousins  survived  the  testator,  but  died 
in  the  lifetime  of  Ann  Bagnal.     The  court  said :  "  The  lan- 
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guage  of  the  testator  is  very  inaccurate  and  obscure.  He 
uses  the  word  *  survivors '  with  reference  to  only  two  per- 
sons. But  ray  notion  is,  that  the  words  on  which  the  ques- 
tion has  arisen  amount  to  a  gift  of  so  much  of  his  consols  as 
produced  the  annuity,  to  those  two  persons  and  the  survivor 
of  them,  and,  therefore,  that  the  survivor  became  entitled 
to  tne  whole." 

In  Spurrell  v,  Spurrell,^  the  testatrix  bequeathed  as  follows  : 
**  It  is  my  wish  and  desire  for  my  mother,  Elizabeth  Spurrell, 
to  have  all  and  every  of  my  property  whatsoever,  to  hold 
and  enjoy  during  her  lifetime ;  and  at  her  death,  not  exceed- 
ing twelve  months  after,  first,  that  Emla  Rose  Spurrell  has, 
by  the  executors,  in  trust,  kept  in  reserve  for  her  £200,  to  be 
given  her  at  the  age  of  twenty-four  years,  and  then  the 
residue  of  my  property  to  be  equally  divided  between  my 
surviving  brothers  and  sisters,  share  and  share  alike."  Eliza- 
beth Spurrell,  the  mother,  and  Emla  Rose  Spurrell,  the 
legatee,  died  in  the  lifetime  of  the  testatrix.  At  the  time  of 
the  decease  of  the  mother,  there  were  four  brothers  and  two 
sisters  of  the  testatrix  living.  Between  the  time  of  the 
decease  of  her  mother  and  the  decease  of  the  testatrix, 
three  of  her  brothers  and  one  of  her  sisters  died.  The  court 
said :  "  The  two  other  constructions  of  the  word  are  favor- 
able to  the  case  of  the  defendant;  they  are,  first,  that  the 
word  must  be  taken  as  applying  to  the  survivorship  at  the 
death  of  the  testatrix,  when  the  will  takes  effect ;  and  if  not, 
secondly,  that  it  refers,  not  to  the  date  of  the  will  or  to  the 
time  of  the  death  of  the  mother,  but  to  the  period  of  distri- 
bution, whenever  that  might  happen,  and  whfch,  in  the  event, 
was  at  the  death  of  the  testatrix.  I  think,  as  I  have  said, 
that  the  last  is  the  true  construction." 

In  Neathway  v.  Reed,"  the  words  of  the  will  were,  "and 
to  my  sister  Catherine  Neathway's  surviving  children,  ^^30 
each.  I  also  give  and  bequeath  unto  my  sister,  Catherine 
Neathway,  the  interest  of  my  funded  property  (whatever 
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may  be  remaining  after  the  legacies  are  paid),  for  and  during 
her  natural  life ;  and  after  her  decease,  such  property  to  be 
equally  divided  between  her  surviving  children."  At  the 
death  of  the  testatrix,  Catherine  Neathway  had  five  children, 
of  whom  one  died  during  her  own  lifetime.  One  of  the 
surviving  children  claimed  a  fourth,  instead  of  a  fifth,  of  the 
estate.  Lord  Justice  Turner  said :  "  The  argument  on  behalf 
of  the  appellants  is,  that  the  term  '  surviving  children,'  hav- 
ing a  particular  meaning  in  the  first  gift,  must  receive  the 
same  meaning  in  the  second  gift.  But  the  reason  why  the 
phrase  in  the  first  clause  must  be  held  to  designate  children 
surviving  at  the  death  of  the  testatrix  is,  that  there  is  no 
other  period  to  which  the  term  'surviving'  could  in  that 
instance  refer.  The  same  observation  does  not  apply  to  the 
second  clause.  As  regards  that  clause,  there  are  two  periods, 
to  either  of  which  the  term  'surviving'  might  apply, —  either 
the  death  of  the  testatrix,  or  that  of  the  tenant  for  life; 
and  the  question  is,  to  which  of  those  periods  it  must  be 
taken  to  refer.  Now,  it  is  an  established  rule  that,  if  possi- 
ble, some  effect  must  be  given  to  every  word  of  the  will.  If 
the  gift  had  been  to  Catherine  Neathway  for  life,  and  after 
her  decease  to  'her  children,'  without  the  word  'surviving,' 
the  children  living  at  the  testatrix's  death  would  have  taken. 
I  think  that  some  effect  must  be  given  to  the  word  'surviv- 
ing,' and  that  it  must  mean  surviving  Catherine  Neathway." 
In  Stevenson  v,  Gullan,^  the  testatrix  bequeathed  to  her 
brother,  Timothy  Ewens,  the  interest  of  ;^  1,000  in  the  £$ 
per  cent  bank-stock,  for  the  term  of  his  natural  life;  and  after 
his  decease,  to'his  widow,  Mary  Ewens,  ;£^30  per  annum  dur- 
ing the  term  of  her  natural  life;  and  after  the  decease  of 
Timothy  Ewens,  and  Mary,  his  wife,  then  she  gave  the  inter- 
est of  the  ;{^i,ooo  to  her  nephew,  Thomas  Pullinger,  and  her 
niece,  Jane  Stevenson,  during  the  term  of  their  natural  lives ; 
and  from  and  after  their  decease,  to  the  surviving  children  of 
the  said  Jane  Stevenson  and  Thomas  Pullinger,  the  principal 
sum  of  the  said  ;^  1,000,  share  and  share  alike.     The  only 
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child  of  Jane  Stevenson  survived  the  several  tenants  for  life. 
Thomas  PuUinger  had  seven  children  living  at  the  death  of 
the  testatrix,  of  whom  six  only  were  living  at  his  own  death, 
and  four  only  of  them  were  living  at  the  death  of  Jane  Ste- 
venson, the  survivor  of  the  several  life-tenants.  The  court 
said  :  "  The  survivorship  must  be  referred  to  the  death  of  the 
last  of  the  tenants  for  life,  which  is  the  period  of  distribution. 
Where  the  income  of  a  fund  is  given  to  tenants  for  life,  and 
there  is  a  gift  over,  after  their  death,  to  children,  or  a  class 
of  persons  surviving,  it  is  a  gift  to  those  only  who  are  then 
surviving.*' 

In  Pritchard's  Trusts,*  the  testatrix  gave  the  property  to  a 
trustee,  in  trust  to  pay  a  certain  part  of  the  interest  "  unto 
her  daughter,  Charlotte  Sargent,  weekly,  for  and  during  the 
term  of  her  natural  life,  and  from  and  immediately  after  her 
decease  then  she  willed  and  directed  that  the  same  should 
be  equally  divided  between  her  surviving  children,  in  equal 
shares,  as  tenants  in  common,  and  not  as  joint  tenants."  She 
had  six  children ;  two  died  in  her  lifetime ;  four  others, 
including  Charlotte  Sargent,  survived  her;  three  of  these 
died,  leaving  Charlotte  Sargent  surviving,  and  she  afterwards 
died.  The  court  said:  "If  the  fund  was  to  be  divided 
between  the  children  who  survived  the  testatrix,  it  must 
include  Charlotte  Sargent ;  whereas,  giving  to  her  a  life- 
interest,  to  be  paid  weekly,  showed  plainly  that  she  did  not 
mean  to  intrust  her  with  any  thing  beyond  such  limited  pay- 
ment. His  honor  held,  therefore,  that  the  effect  of  the  will 
was  to  give,  on  the  death  of  the  tenant  for  life,  only  to  the 
children  then  surviving;  and,  as  there  were  none,  the  gift 
failed." 

In  Bird  v,  Swciles,'  the  testator  gave  all  his  property,  both 
real  and  personal,  to  Robert  Bird  and  Elizabeth  Bird  for  life, 
and  after  their  decease  he  devised  as  follows :  "  I  then  give 
and  devise  and  bequeath  the  whole  of  my  estate  unto  William 
Bird,  John  Bird,  Thomas  Bird,  Robert  Bird,  George  Bird, 
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Jane  Bird,  and  Mark  Bird,  children  of  my  said  nephew, 
Robert  Bird,  and  Elizabeth  Bird,  his  wife,  to  be  equally 
divided  amongst  the  survivors  or  survivor  of  them,  share 
and  share  alike ;  and  should  any  of  the  within-named  children 
of  my  said  nephew,  Robert  Bird,  and  Elizabeth  Bird,  his  wife, 
die  leaving  issue  lawfully  begotten,  then  I  will  that  the  share 
of  him  or  her  so  dying  be  equally  cjivided  among  such  issue, 
as  they  respectively  attain  to  the  age  of  twenty-one  years, 
the  surviving  parent  or  parents  of  such  children  receiving 
the  interest  of  such  share  until  the  youngest  attains  to  the 
age  of  twenty-one  years."  The  seven  children  named  in 
the  will  survived  both  the  testator  and  the  life-tenants.  The 
court  said :  "  The  testator  had  given  estates  in  fee  to  the 
seven  children  who  were  mentioned  as  objects  of  his  bounty. 
He  thought  the  words  of  survivorship  referred  to  the  death 
of  the  testator." 

In  Crawhall's  Trusts,'  the  testator  gave  ;^5,ooo  in  trust  for 
his  sister  Jane  Walton  during  her  life ;  and  after  her  death, 
in  trust  for  and  to  be  divided  between  "  the  children  of  my 
late  sister  Mary  Vickers  (the  issue  of  Ann  Ion  excepted),  of 
my  late  sister  Hannah  Alcock,  and  of  my  said  sister  Frances 
Bates,  who  shall  survive  me,  such  children  taking  per  stirpes, 
with  benefit  of  survivorship  amongst  members  of  the  same 
family."  Hannah  Alcock  had  four  children,  viz.,  Thomas 
Crawhall  Alcock  and  three  daughters,  Ann,  Barbara,  and 
Hannah.  Ann  died  a  spinster,  in  the  testator's  lifetime. 
Barbara  died  after  the  death  of  the  testator,  and  in  the  life- 
time of  Jane  Walton,  leaving  children.  Hannah  died  a 
spinster,  after  the  death  of  the  testator  and  during  the  lifetime 
of  Jane  Walton.  Thomas  Crawhall  Alcock  claimed  a  third 
of  the  fund,  as  the  only  child  of  Hannah  Alcock  who  had 
survived  Jane  Walton.  Sir  J.  L.  Knight  Bruce,  L.  J.,  said: 
"  As  there  was  a  tenancy  for  life  created  in  the  fund,  and  as 
in  the  previous  portions  of  the  same  paragraph  the  testator 
had  alluded  in  terms  to  the  necessitv  of  the  children  surviv- 
ing  him,  for  he  had  used  the  words,  *  who  shall  survive  me,' 
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his  lordship  was  of  opinion  that  the  words  of  survivorship 
referred  to  the  time  of  the  death  of  the  survivor  of  the  tes- 
tator and  the  tenant  for  life,  and  that  the  testator  meant  to 
take  away  every  portion  of  the  gift  from  such  legatees  as 
should  not  survive  the  tenant  for  life." 

In  Hearn  v.  Baker,*  the  testator  gave  all  his  property  to 
his  wife  for  life,  and  after  her  death  provided  as  follows :  "  I 
also  give  to  my  five  first  cousins,  Mrs.  Mary  Athearn,  widow 
of  George  Athearn,  Mrs.  Ann  Findlay,  Mrs.  Jane  Dalton, 
Mrs.  Sarah  Folow,  and  Mrs.  Elizabeth  Jenkins,  or  the  sur- 
vivors of  them,  the  sum  of  ;^i,050,  £i  los,  per  cent  stock, 
late  Navy  Fives,  to  be  equally  divided  between  them,  share 
and  share  alike."  Mary  Athearn,  Sarah  Folow,  and  Elizabeth 
Jenkins  died  in  the  lifetime  of  the  testator,  and  Ann  Findlay 
survived  the  testator,  but  died  in  the  lifetime  of  his  widow. 
The  court  said:  "I  think  that  the  word  'survivors'  must  be 
taken  to  include  the  case  of  one  of  the  legatees  only  surviv- 
ing, and  I  cannot  distinguish  this  case,  in  substance,  from 
those  concerning  which  the  rule  was  laid  down  in  Cripps  v, 
Wolcott,  which  refers  the  words  of  survivorship  to  the  period 
of  the  division  of  the  fund." 

In  Haddelsey  v,  Adams,'  the  testator,  after  devising  cer- 
tain premises  for  life,  from  and  after  the  decease  of  the  life- 
tenant,  gave  and  devised  all  the  said  estates  and  premises 
unto  and    amongst  his  four  granddaughters  (daughters  of 
Mr.  and    Mrs.   Adams),   Harriet,   Charlotte,  Margaret,  and 
Georgiana,  to  hold  to  them  as  tenants  in  common,  and  not 
as  joint  tenants,  during  the  term  of  their  respective  natural 
lives,  with  benefit  of  survivorship.     The  court,  in  regard  to 
the  words,  "  with  benefit  of  survivorship,"  said  :  "  The  words 
have  a  distinct  and  natural  meaning  in  the  position  in  which 
they  stand  in  the  will,  as  showing  that  when  one  tenant  in 
common  dies,  the  three  remaining  tenants  in  common  will 
take  the  whole  estate  between  them,  and  when  a  second 
dies  the  other  two  will  take  it,  and  so  on  to  the  last,  who 
will  take  the  whole." 
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In  Hind  v.  Selby,'  the  testator  gave  the  residue  of  his 
estate  in  trust,  "to  pay  the  rents,  interest,  dividends,  and 
annual  produce  thereof  unto  my  wife  during  her  life,  in  case 
she  continues  unmarried,  and  from  and  immediately  after 
the  decease  or  marriage  of  my  said  wife,  then  in  trust  to 
pay,  assign,  and  transfer  all  my  residuary  estate  and  effects 
unto  and  amongst  my  five  children,  John,  James,  William, 
Mary,  and  Phoebe,  or  the  survivor  or  survivors  of  them,  at 
such  age  as  my  wife  may  by  her  last  will,  or  by  any  deed 
in  writing,  duly  executed,  direct  or  appoint,  or,  in  default  of 
such  direction,  at  their  ages  of  twenty-one  years ;  my  said 
son  John  to  have  ;^I50  less  than  James;  Mary  and  Phcebe 
and  William,  £60  less,  on  account  of  advances  already  made 
for  their  use."  The  testator  left  his  widow  and  four  children 
surviving.  Phoebe  attained  the  age  of  twenty-one  years, 
and  died  in  the  life  of  the  widow,  leaving  children.  The 
widow  died  without  having  married  again,  and  without  hav- 
ing executed  her  power  of  appointment.  The  court  said 
"that  he  had  no  doubt  that  the  words  'survivor  or  survivors' 
applied  to  the  class  to  take,  and  referred  to  the  death  or 
marriage  of  the  widow,  and  that  the  case  came  within  Cripps 
V.  Wolcott." 

In  Blackmore  v,  Snee,*  the  testator,  after  giving  and  be- 
queathing his  property  to  his  wife  for  life,  proceeded  as 
follows :  "  And  from  and  immediately  after  the  decease  of 
my  said  wife,  I  direct  my  said  trustees  or  trustee  to  sell  and 
dispose  of  such  part  of  my  said  trust-estate  and  effects  as 
may  be  in  its  nature  salable,  and  to  pay,  assign,  or  transfer 
the  moneys  arising  therefrom,  and  all  and  singular  other  my 
said  trust-estate,  moneys,  and  premises,  unto  Eunice  Wilmot 
Blackmore,  my  daughter;  to  James  Blackmore,  my  son;  to 
Eliza  Blackmore,  my  daughter;  and  to  John  Blackmore,  my 
son ;  equally  to  be  divided  between  them,  share  and  share 
alike,  or  equally  to  divide  the  aforesaid  effects  between  the 
survivors  of  my  said  children  immediately  after  the  decease 
of  my  said  wife,  in  case  the  youngest  of  my  said  children, 
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for  the  time  being,  shall  then  have  attained  the  age  of 
twenty-one  years."  The  four  children  survived  the  testator, 
but  only  one  survived  the  widow,  and  he  claimed  the  whole 
property.  The  court,  after  commenting  on  the  terms  of  the 
will,  said :  "  I  am  of  opinion  that  there  are  words  indicating 
a  clear  intention  that  all  the  childrea  should  take  equally, 
and  that  there  is  no  sufficient  indication  of  a  different  inten- 
tion to  cut  down  the  import  of  those  words." 

In  Evans  v,  Evans,'  the  testator  gave  all  his  property  to 
his  wife  for  life,  with  directions  to  sell  it,  and  then  from  and 
after  her  decease  he  provided  as  follows :  "  The  remaining 
two-thirds  of  the  money  arising  from  such  sale  I  give  and 
bequeath,  to  be  equally  divided,  share  and  share  alike, 
between  the  surviving  children  legally  begotten  of  my  two 
brothers,  George  Evans  and  Richard  Evans,  except  the 
youngest  son  of  the  said  George  Evans,  who  I  will  and 
direct  is  to  have  and  be  entitled  to  thirty  pounds  of  good 
and  lawful  money  to  his  share  more  than  either  of  the  other 
children  of  my  said  brothers.  Should  either  of  the  said 
children  die  leaving  no  issue,  his  or  her  share  to  be  then 
equally  divided  among  the  survivors."  At  the  date  of  his 
death  there  were  three  children  of  his  brother  George  living, 
viz.,  John,  George,  and  Ann ;  and  of  these,  John  died  with- 
out issue  in  the  lifetime  of  the  widow.  At  the  death  of  the 
testator  there  were  four  children  of  his  brother  Richard 
living,  viz.,  Mary.  Harriet,  Charlotte,  and  Emma;  and  of 
these,  Mary  and  Harriet  died  in  the  life  of  the  widow,  leav- 
ing issue ;  and  Charlotte  died  in  the  life  of  the  widow,  with- 
out issue.  The  court  said  "that  the  expressions  used  by 
the  testator  import  a  gift  to  a  class  to  be  ascertained  at  his 
own  death,  with  a  direction  that  if  any  one  or  more  of  that 
class  should  die  before  the  period  of  distribution,  without 
leaving  issue,  his  share  is  to  be  divided  amongst  the  remain- 
ing and  then  surviving  members  of  that  class." 

In  Hesketh  v.  Magennis,'  the  testator  gave  the  residue  of 
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his  property  to  his  wife  for  life,  and  then  proceeded  as  fol- 
lows :  "At  the  decease  of  my  wife,  I  leave  the  last-named 
sum  to  be  equally  divided  between  the  families  of  my  two 
brothers,  viz.,  one-half  to  the  widow  and  children  of  my 
deceased  brother,  John  Bennett ;  the  widow,  if  surviving,  to 
have  an  equal  share  with  the  children."  The  widow  of 
John  Bennett  survived  the  testator,  but  died  in  the  lifetime 
of  the  testator's  widow.  The  court  said  "that  'surviving' 
meant  surviving  the  testator's  widow,  the  words  being,  'at 
the  decease  of  my  wife,  I  leave,  etc.,  if  surviving.' " 

In  Atkinson  v.  Bartram,'  the  testator  directed  ;^i,500  to  be 
secured  in  public  funds,  for  the  lives  of  his  sisters  Sophia 
Burrell  and  Mary  Ann  Atkinson,  the  interest  to  be  paid  to 
Sophia  Burrell  for  the  joint  use  of  herself  and  her  sister 
Ann  Atkinson ;  on  the  decease  of  Sophia  Burrell,  the  inter- 
est to  be  paid  to  Ann  Atkinson  for  and  during  her  natural 
life ;  at  her  decease,  the  principal  and  interest  to  be  equally 
divided  between  his  surviving  brothers  and  sisters,  or  their 
children,  equally,  share  and  share  alike.  The  testator  left 
two  brothers,  Thomas  and  William,  and  three  sisters,  So- 
phia, Mary  Ann,  and  Charlotte,  surviving.  Mary  Ann  sur- 
vived all  her  brothers  and  sisters.  Thomas,  William,  and 
Charlotte  left  children,  some  of  whom  died  in  the  lifetime  of 
the  tenant  for  life.  Mary  Ann  and  Sophia  never  had  issue. 
The  court  said :  "  I  am  of  opinion  that  the  word  '  surviving  ' 
must  govern  the  whole  sentence,  and  that  the  brothers  and 
sisters  would  take  if  they  survived  the  tenants  for  life;  but 
if  not,  the  nephews  and  nieces  who  survived  the  tenants  for 
life  alone  take." 

In  Thompson  v,  Thompson,'  the  testator  gave  to  his  wife, 
for  her  natural  life,  all  his  right  and  interest  in  a  copyhold 
dwelling-house,  No.  20  Cockspur  Street,  and  then  proceeded 
as  follows :  "And  I  hereby  name  and  appoint  Mr.  Charles 
Thompson  and  Mr.  John  Savage  my  executors  in  trust  for 
the  above  property  during  the  natural  life  of  my  dear  wife ; 
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at  her  death,  to  be  disposed  of  for  the  benefit  of  my  sur- 
viving children,  share  and  share  alike.*'  The  testator  left 
his  widow  and  seven  children  surviving  him.  Three  of  the 
children  died  in  the  lifetime  of  the  widow.  The  court  said 
"  that  the  decision  in  Cripps  v,  Wolcott  governed  this  case, 
and  he  declared  that  only  those  children  of  the  testator 
who  survived  the  testator's  widow  were  entitled  to  share  in 
the  proceeds  of  the  house  in  Cockspur  Street." 

In  Knight  7\  Poole,'  the  testatrix  gave  all  her  property  to 
her  husband,  William  Conrad  Lochner,  for  life,  and  after  his 
death,  with  certain  exceptions,  to  her  sister  Mary  Fox,  and 
then  provided  as  follows :  "At  her  decease,  to  be  divided 
amongst  the  surviving  brothers  and  sisters  named  in  this 
will,  Elizabeth  Poole  or  her  children,  Jane  Bridges,  my 
brothers  Peter  Copeland  and  William  Copeland,  to  be  equally 
divided  amongst  them,  or  as  many  of  them  as  may  be  living, 
for  their  own  use,  excepting  William  Copeland's  .share, 
which  must  be  placed  in  trust  for  him  to  receive  the  interest 
of  it  monthly  or  quarterly."  Mary  Fox  survived  the  tes- 
tatrix, but  died  in  the  lifetime  of  William  Conrad  Lochner. 
William  Copeland  survived  Mary  Fox,  but  died  in  the  life- 
time of  William  Conrad  Lochner.  The  court  said:  "I  am 
clear  that  no  person  took  except  those  who  survived  the 
period  of  division.  There  is  a  gift  of  property  to  A.  for  life, 
and  at  his  death,  with  certain  exceptions,  to  B.,  and  at  her 
decease  it  is  to  be  divided  between  the  surviving  brothers 
and  sisters  who  are  named.  The  case  of  Cripps  v.  Wolcott 
applies,  and  only  those  who  survived  both  A.  and  B.  could 
take.  The  property  is  to  be  '  divided,'  and  nobody  was  to 
take  who  was  not  living  at  the  period  of  division." 

In  Drakeford  v,  Drakeford,'  the  testator  gave  his  property 
to  his  wife  for  life,  and  at  her  death  he  makes  several  pro- 
visions, and  then  proceeds  as  follows:  **  I  bequeath  the  half- 
yearly  interest  arising  on  my  funded  property  to  my  brother, 
Henry  Lewis,  for  his  natural  life,  at  whose  death  the  princi- 
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pal  is  to  be  equally  divided  amongst  his  surviving  legitimate 
children,  and  my  niece  and  god-daughter,  Rosamond  Wil- 
lows." Henry  Lewis  died  in  the  lifetime  of  the  widow.  He 
had  five  children,  one  of  whom  died  in  his  lifetime,  two  died 
afterwards,  in  the  life  of  the  widow,  and  two  survived  her. 
The  court  said :  "  It  is  perfectly  plain  that  at  his  brother's 
death  the  fund  was  to  be  divided  amongst  his  surviving 
children.  That  does  not  revoke  or  interfere  with  the  gift  to 
the  widow  for  life,  but  it  means  that  the  shares  shall  be  ascer- 
tained at  that  period.  What  is  the  meaning  of  his  'surviving 
children?'     Plainly,  the  children  who  survive  him." 

In  Gregson's  Estate,*  the  testator  gave  his  property  to  his 
wife  for  life,  and  then  proceeded  as  follows :  "And  on  my 
wife  Margaret  Gregson's  decease,  my  will  is  that  the  whole 
of  the  above  freehold  property,  situated  as  aforesaid,  shall 
be  shared,  share  and  share  alike,  amongst  the  following  per- 
sons, or  the  survivors  of  them,  viz. :  Edward  Williamson, 
Jane  Williamson,  and  Betsy  Williamson,  of  Kirkham-in-the- 
Fylde;  also  my  nephews  and  nieces,  Alice  Garlic,  James 
Garlic,  Daniel  Garlic,  John  Garlic,  and  George  Garlic ;    also 

Cort,  and Cort ;  also  my  sisters,  Flavilla  Gregson 

and  Alice  Gorton."  These  twelve  persons  survived  the  tes- 
tator, but  six  of  them  died  in  the  lifetime  of  the  widow. 
Lord  Justice  Turner  said:  "  No  other  period  of  time  except 
that  of  the  death  of  the  wife  is  referred  to  by  the  testator. 
There  is  not  in  this  clause,  or  indeed  in  any  part  of  the  will, 
any  reference  to  the  period  of  the  testator's  own  decease. 
According  to  the  ordinary  and  grammatical  meaning  of  the 
word  '  survivors,'  it  ought,  therefore,  as  it  seems  to  me,  to  be 
referred  to  the  death  of  the  tenant  for  life." 

In  Naylor  v.  Robson,'  the  testator,  after  referring  to  the 
two  sons  of  Ann  Banning  by  name,  gave  Ann  Banning  the 
interest  of  £400  for  life,  "  and  at  their  mother's  death  the 
£400  to  be  sold  out,  and  to  be  equally  divided  between  her 
said  two  sons,  or  given  to  the  survivor  of  them."     John  Ban- 


'  2  Dc  G.  J.  &  S.  428. 
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ning  alone  survived  the  tenant  for  life.  The  court  said:  "  I 
am  of  the  opinion  that  the  petitioner,  John  Banning,  who  was 
the  survivor,  takes  the  whole  fund." 

In  Fox's  Will,'  the  testator  gave  his  goods  and  effects  to 
his  widow,  Esther  Fox,  during  widowhood,  and  afterwards  to 
his  sister  Elizabeth  Allen  for  life;  and  then  proceeded  as 
follows :  "  And  it  is  my  mind  and  will  that  after  the  death  of 
my  sister  Elizabeth  Allen,  the  residuary  effects  shall  go  to 
my  surviving  brothers  and  sister,  and  their  children,  to  be 
divided  equally  between  them."  The  testator  left  his  widow 
and  three  brothers  and  a  sister  surviving.  His  sister  Eliza- 
beth Allen  died  in  the  lifetime  of  his  widow.  The  three 
brothers  and  the  other  sister  died  in  the  interval  between  the 
death  of  the  sister  and  that  of  his  widow.  Two  of  them 
had  children,  who  survived  the  widow.  The  court  said  :  "•! 
think  that  the  word  '  surviving '  applies  to  the  whole  class  of 
parents  and  children,  and  that  the  period  of  division  was  the 
death  of  the  last  tenant  for  life,  when  the  class  was  to  be 
ascertained.  The  class  consists  of  the  brothers  and  sisters 
of  the  testator,  and  their  children,  and  these  three  divisions 
constituted  the  class.  To  entitle  any  of  them  to  take,  they 
must  survive  the  period  of  distribution." 

In  Howard  v.  Collins,"*  the  testator  disposed  of  his  real 
estate  as  follows :  "  I  give  to  my  wife  all  that  messuage  and 
premises  wherein  I  now  reside,  and  also  all  my  real  estate. . 
Also,*  I  appoint  my  wife  executrix,  and  Thomas  Collins  and 
John  Williams  executors,  of  this  my  last  will.  I  also,  at  the 
decease  of  my  wife,  give  and  devise  all  the  aforesaid  premises 
unto  Ann,  my  daughter ;  upon  her  decease,  my  executors  to 
have  full  power  to  make  sale  of  the  same,  and  divide  the 
produce  equally  between  my  surviving  brothers  and  sisters, 
and  those  of  my  wife."  The  testator  left  his  wife,  his  daugh- 
ter, four  brothers  and  sisters,  and  one  sister  of  his  wife  sur- 
viving. The  daughter  died  in  the  lifetime  of  her  mother. 
One  brother  and  his  wife's  sister  died  in  the  lifetime  of  the 


*  35  Beav.  163. 
■  L.  R.  5  Eq.  349- 
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daughter.  The  rest  of  the  brothers  and  sisters  died  in  the 
lifetime  of  the  widow,  but  after  the  death  of  the  daughter. 
It  was  held  that  the  word  '*  surviving  "  meant  persons  who 
survived  the  last  living  tenant  for  life.  The  court  said  :  "  I 
have  been  hesitating  a  little  upon  the  words,  '  my  surviving 
brothers  and  sisters,'  but  I  am  clear  they  cannot  mean,  par- 
ticularly as  the  brothers  and  sisters  of  the  wife  are  included, 
the  persons  who  survive  the  testator." 

In  Dawes's  Trusts,'  the  testator  provided  as  follows :  "  I 
give  and  bequeath  to  Mr.  John  Marlett  Boddy  the  interest 
arising  from  the  sum  of  ;£'2,500  of  the  above-named  stock, 
for  and  during  the  term  of  his  natural  life,  and  from  and  after 
his  decease  I  give  and  bequeath  the  aforesaid  sum  of  ;£'2,soo 
to  be  equally  divided  amongst  the  children  of  my  late 
daughter,  Jane  Maria  Boddy,  or  their  descendants ;  but  should 
there  be  none  of  them  surviving,  then  my  mind  and  will  is 
that  the  said  sum  shall  be  equally  divided  amongst  such 
other  grandchildren  as  I  may  then  have  living,  or,  in  default 
thereof,  to  my  legal  representative."  Jane  Maria  Boddy  had 
seven  children,  three  of  whom  died  in  the  lifetime  of  the 
testator,  without  having  been  married,  and  four  were  living 
at  the  testator's  death.  Of  the  four  who  survived  the  tes- 
tator, one  alone  survived  the  tenant  for  life ;  three  of  them 
died  before  the  tenant  for  life,  and  only  one  of  these  three 
left  issue.  The  court  said  :  "  The  rule  of  law  is  that  all  gifts 
are  to  vest  as  early'as  possible ;  and  the  rule  also  is  that 
where  there  is  a  gift  to  A.,  and  after  his  death  to  his  children, 
it  vests  in  the  children  of  A.  in  existence  at  the  testator's 
death,  subject  to  be  partially  divested  in  favor  of  children 
coming  into  existence  during  the  life  of  A.,  and  the  words  of 
the  will,  *  should  there  be  none  of  them  surviving,'  must  be 
referred  to  the  testator's  death." 

In  Moore  v,  Lyons,"  the  testator  gave  a  dwelling-house 
and  lot  of  ground  to  Mary,  "  to  have  and  to  hold  the  same 
unto  her,  the  said  Mary,  for  and  during  her  natural  life,  and 


»  L.  R.  4Ch.  Div.  210. 
'  25  Wend.  119. 
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from  and  after  her  death  I  give  and  devise  the  said  dwelling- 
house  and  lot  of  land  to  Susan  Jane,  and  Betsey,  three 
daughters  of  said  Mary,  or  to  the  survivors  or  survivor  of 
them,  their  or  her  heirs  or  assigns  forever."  Mary  and  her 
three  children  were  living  at  the  time  of  the  death  of  the 
testator.  Susan  died  before  her  mother,  without  issue ;  Jane 
married,  and  died  in  the  lifetime  of  her  mother,  leaving  her 
husband  and  two  sons  surviving  her.  Betsey,  and  Jane's 
husband  and  her  two  sons,  survived  Mary.  It  was  held  that 
the  survivorship  must  be  referred  to  the  death  of  the  testator. 
In  reaching  this  conclusion,  the  court  said:  "The  limitation 
is  to  the  three,  or  to  the  survivors  or  survivor  of  them,  their 
or  her  heirs  or  assigns  forever;  showing  that  the  testator 
contemplated  that  in  some  event,  at  least,  the  estate  was  to 
go  to  the  heirs  of  more  than  one  of  the  daughters.*' 

In  Weed  v.  Aldrich,'  the  testator  gave  all  his  estate,  both 
real  and  personal,  to  his  wife  for  life,  and  then  proceeded  as 
follows :  '*And  at  and  after  her  decease,  it  is  my  will  that  all 
my  estate,  either  real  or  personal,  be  equally  divided  between 
my  two  children,  and  to  the  survivor  or  survivors,  share  and 
share  alike,  namely,  William  F.  Aldrich,  my  son,  and  Mary 
A.,  now  the  wife  of  John  D.  Weed,  in  her  own  right,  and  to 
their  heirs  them  surviving."  It  was  held  that  the  two  chil- 
dren took  a  vested  interest  at  the  testator's  death. 

In  Buckley  v.  Reed,"  the  testator  directed  that  his  prop- 
erty, with  certain  exceptions,  should  be  sold,  and  $1,000  be 
invested  in  stock  or  loaned  on  real  estate,  and  the  interest 
thereof  paid  annually  to  his  wife  for  life.  He  then  pro- 
ceeded as  follows :  "Also,  I  direct  that  the  net  proceeds  of 
my  estate  heretofore  ordered  by  me  to  be  disposed  of  shall 
be  equally  divided  between  my  remaining  children,  share 
and  share  alike,  and  at  the  time  of  their  severally  arriving 
at  the  age  of  twenty-one  years.  And  at  the  decease  of  my 
dear  wife,  that  part  of  my  estate  set  apart  for  her  use  shall 
then  be  divided  amongst  my  surviving  children,  or  their  heirs. 


'  5  Thomp.  &  C.  105. 
»  15  Pa.  83. 
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as  last  above  directed."  The  testator  left  nine  children  and 
his  widow  surviving.  One  of  the  children,  Matilda,  married 
and  died  in  the  lifetime  of  the  widow,  before  attaining  the 
age  of  twenty-one  years,  and  leaving  no  issue.  The  ques- 
tion was,  what  interest,  if  any,  her  administrator  took  in  the 
|li,ooo.  The  court  said:  "Our  testator  could  not  have 
meant  that  his  bounty  was  to  be  divided  among  his  surviv- 
ing children,  or  the  heirs  of  such  survivors.  There  could  not, 
at  the  moment  appointed  for  the  division,  be  both  survivors 
and  their  legal  representatives.  Necessarily,  then,  the  true 
reading  is  a  direction  for  division  among  such  of  the  children 
as  should  then  survive,  and  the  legal  representatives  of  those 
then  dead.  When,  too,  it  is  recollected  that  some  of  the 
legatees  were  daughters,  who  might  marry  and  bear  children, 
the  legal  propriety  of  this  reading  becomes  still  more  obvi- 
ous. If  essential  to  subserve  such  a  possible  interest,  the 
operation  of  the  word  *  survivor '  would  be  restrained  to  the 
period  of  the  testator's  death." 

In  Ross  z/.  Drake,*  the  testator  provided  as  follows :  "  It 
is  further  my  will  that  a  like  sum  of  $700  remain  in  my  real 
estate,  the  interest  of  which  shall  be  paid  annually  to  my 
son,  John  Ross,  during  his  natural  life,  and  such  part  of  the 
principal  sum  as  my  executors  may  deem  necessary  and 
proper;  and  if  any  part  of  the  said  sum  of  $700,  or  interest 
thereon,  should  remain  unexpended  at  the  decease  of  my 
said  son  John,  it  is  my  will  that  the  same  be  divided 
equally  among  his  surviving  children,  share  and  share  alike. 
But  if  my  said  son  John  should  prefer  having  the  said  II700 
laid  out  in  land  for  his  use,  then  it  is  my  will  that  my 
executors  purchase  a  tract  of  land,  the  selection  of  which 
shall  be  agreeable  to  him,  and  have  the  title  so  made  that 
he  shall  have  the  occupancy  of  the  same  during  his  natural 
life,  and  at  his  decease  to  go  to  his  surviving  children,  their 
heirs  and  assigns  forever,  to  be  equally  divided  amongst 
them,  share  and  share  alike."  John  Ross  elected  to  have 
a   tract  of   land    purchased,  which  was   accordingly  done. 

'  37  Pa.  373- 
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He  had  six  children  living  at  the  death  of  the  testator ;  but 
one  daughter  died  in  his  lifetime,  leaving  issue,  an  only 
child.  It  was  held  that  the  word  **  surviving  *'  referred  to 
the  death  of  the  testator. 

In  Johnson  v,  Morton,'  the  testator  provided  as  follows : 
"  I  devise  and  bequeath  to  my  well-beloved  wife,  Elizabeth 
Morton,  all  this  my  plantation  whereon  I  now  dwell,  with 
the  improvements  and  appurtenances  thereunto  belonging 
(excepting  such  part  as  shall  be  hereafter  mentioned),  to 
have  and  to  hold  during  her  natural  life,  and  at  her  decease 
to  descend  to  my  three  daughters,  Mary,  Phebe,  and  Lydia 
Morton,  or  the  survivor  of  them,  in  joint  stock,  share  and 
share  alike;  and,  farther,  to  my  beloved  wife  I  give  and 
bequeath  all  my  live-stock,  farming  utensils,  house  and 
kitchen-furniture  of  every  description  (except  such  part  as 
is  hereinafter  mentioned),  for  her  use  and  support  during 
her  natural  life,  and  at  her  decease  to  descend  to  my  three 
daughters  above  mentioned,  in  the  same  manner  and  on  the 
same  principle  as  my  real  estate."  Lydia  died  in  the  life- 
time of  her  mother,  intestate  and  without  issue.  Mary  died 
after  the  death  of  her  mother,  intestate  and  without  issue. 
Phebe  survived  her  mother.  The  testator  had  two  other 
daughters,  who  died  in  his  lifetime,  leaving  issue,  and  one 
who  survived  her  mother,  and  to  whom  Phebe  devised  the 
land.  It  was  held  that  the  words  "  share  and  share  alike  " 
created  a  tenancy  in  common,  and  that  the  survivorship 
must  be  referred  to  the  death  of  the  testator. 

In  Olney  v.  Hull,'  the  testator  gave  a  tract  of  land  to  his 
wife,  as  long  as  she  remained  his  widow,  and  then  pro- 
ceeded as  follows:  "Should  my  wife  marry  or  die,  the 
land  then  shall  be  equally  divided  among  my  surviving 
sons,  with  each  son  paying  $60  to  my  daughters,  to  be 
equally  divided  among  them,  as  soon  as  each  son  may 
come  in  possession  of  said  land."  The  testator  left  his 
widow  and  six  sons  surviving.     Five  of  the  sons  died  in 


'  10  Pa.  St.  245. 
'  38  Mass.  311. 
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the  lifetime  of  the  widow,  of  whom  three  left  children. 
The  court  said :  **  The  time  when  the  estate  was  to  be 
divided  among  the  sons  is  certain  and  definite.  It  was 
when  the  intermediate  estate  terminated  by  the  death  or 
marriage  of  the  tenant.  Among  whom  was  it  to  be  di- 
vided? Not  those  who  survived  any  prior  event;  not  those 
who  survived  the  father ;  but  those  who  survived  that  par- 
ticular event, — those  surviving  the  death  or  marriage  of 
the  widow." 

In  Stimpson  v,  Batterman,'  the  testator  gave  certain  real 
estate  to  his  wife  for  life,  and  the  remainder,  after  her 
death,  to  his  daughter,  Elizabeth  Batterman,  and  the  chil- 
dren of  his  other  daughters  Margaret  Prentiss  and  Mary 
Larkin,  to  them  and  their  heirs  and  assigns  forever,  in  fee, 
in  the  manner  and  by  the  terms  following :  "  One-third 
part  thereof  to  my  said  daughter  Elizabeth  Batterman; 
one-third  part  thereof  to  the  children  of  my  said  daughter 
Margaret  Prentiss,  and  the  survivor  or  survivors  of  them ; 
and  one-third  part  thereof  to  the  children,  and  survivor  or 
survivors  of  them,  of  my  said  daughter  Mary  Larkin." 
At  the  decease  of  the  testator,  Mary  Larkin  had  three 
children  living,  one  of  whom  married  John  Stimpson  and 
had  one  child;  but  she  and  her  child  both  died  in  the 
lifetime  of  the  testator's  widow,  —  she  first  and  her  child 
afterwards.  The  other  two  children  survived  the  widow. 
The  court  said :  "  We  are  of  opinion  that  they  took  as  joint 
tenants.  The  devise  is  '  to  the  children,  and  survivor  or 
survivors  of  them,'  which  are  apt  words  to  create  such 
an  estate ;  and,  taking  into  consideration  all  the  clauses 
of  the  will,  we  cannot  doubt  that  such  was  the  intention 
of  the  testator.  The  result  is,  that,  on  the  death  of  the 
petitioner's  wife,  her  estate  vested  in  the  surviving  children 
of  Mary  Larkin,  and  not  in  the  petitioner's  child,  under 
whom  he  claims." 

In  Hill  V,  Rockingham  Bank,'  the   testator   gave  to  his 
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wife  2 1, 000  in  cash,  "the  money  to  be  laid  out  in  good 
bank-stock,  for  her  to  have  the  interest  of  the  above  her 
lifetime;  after  her  decease,  to  be  equally  divided  among 
his  living  children."  The  testator  left  his  widow  and  six 
children  surviving.  Five  of  his  children  died  in  the  lifetime 
of  the  widow,  of  whom  only  one  left  children.  The  court 
said :  "  The  fund,  after  the  decease  of  the  widow,  was  to  be 
divided  equally  among  the  testator's  living  children,  and  we 
think  that  the  natural  and  obvious  meaning  of  the  term,  as 
well  as  the  established  rules  of  law,  gives  it  to  the  children 
living  at  the  time  of  distribution,  in  contradistinction  to 
those  who  are  dead." 

In  Biddle  v.  Hoyt,'  the  testatrix,  after  giving  one-half  of 
the  residue  of  his  estate  unto  Joseph  Brickell  and  Sarah 
Brickell  during  their  joint  lives,  and  to  the  survivor  for  life, 
upon  their  death  gave  one-half  the  residue  of  his  estate 
"unto  the  children  of  the  said  Joseph  and  Sarah  Brickell,  to 
be  equally  divided  between  them,  or  the  survivor  of  them, 
their  heirs  and  assigns  forever."  Joseph  and  Sarah  Brickell 
and  three  of  their  children  survived  the  testatrix.  One  child 
died  intestate  and  without  issue  in  the  lifetime  of  one  of  the 
tenants  for  life.  Another  child,  a  daughter,  married,  had  a 
son,  but  she  and  her  son  both  died  in  the  lifetime  of  the 
tenant  for  life,  —  the  mother  first  and  the  son  afterwards. 
One  child  survived  the  tenants  for  life.  The  court  said: 
"  The  division  of  the  property  is  to  be  made  upon  the  death 
of  Joseph  Brickell  and  his  wife ;  it  is  to  be  then  made 
between  their  children,  or  the  survivor  of  them.  It  is  dis- 
tinguished from  many  of  the  cases  cited  by  the  plaintiff's 
counsel  by  the  total  silence  of  the  will  as  to  one  of  the  chil- 
dren dying  without  an  heir,  or  dying  without  issue.  In 
all  material  respects,  it  is  identical  with  the  case  of  Cripps  v, 
Wolcott." 

In  Haughton  v.  Lane,"  the  testator  gave  an  interest  for 
life  in  the  property  to  his  wife,  and  provided  as  follows  :  "  I 
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give  and  bequeath  to  my  four  daughters,  to  wit,  Maria,  Mar- 
garet, Susan,  and  Eliza  Alice  (or  the  survivors  of  them),  to 
them  and  their  heirs  forever  (at  the  death  of  my  aforesaid 
wife),  my  plantation,  Hailbron,  in  the  county  of  Chatham, 
and  my  house  and  lot  on  Market  Street,  in  Wilmington,  to 
be  equally  divided  between  them."  The  testator  left  the 
widow  and  four  daughters  surviving,  but  two  of  the  daugh- 
ters died  in  the  lifetime  of  the  mother,  leaving  children. 
The  court  said :  "  In  this  devise  there  is  no  precise  and  defi- 
nite period  fixed  by  the  words  used  at  which  it  shall  take 
effect.  And,  according  to  the  rule  cited,  it  vested  in  the  four 
daughters,  or  such  of  them  as  were  alive  at  the  death  of  the 
testator,  but  not  to  be  enjoyed  until  the  death  of  their 
mother." 

In  Evans  v,  Godbold,'  the  testator  having  given  certain 
real  and  personal  property  to  his  wife  for  life,  proceeded  as 
follows :  "  It  is  my  will  and  desire  that  all  the  property  I 
have  loaned  my  wife  for  her  natural  life,  after  her  decease 
for  it  to  be  equally  divided  among  my  surviving  heirs,  share 
and  share  alike ;  also,  all  the  property  that  I  have  loaned  to 
my  sons  and  daughters  before  mentioned,  after  he,  she,  or 
they  depart  this  life,  shall  go  to  the  lawful  issue  of  their 
bodies.  And  if  either  of  my  children  shall  depart  this  life 
leaving  no  lawful  issue  of  their  bodies,  then  the  whole  of 
that  part  of  my  estate  allotted  to  he,  she,  or  them  should  be 
equally  divided  among  my  surviving  heirs."  The  testator 
left  his  widow  and  six  children  surviving.  Two  of  the  chil- 
dren died  in  the  lifetime  of  the  widow,  —  one  intestate  and 
without  issue,  the  other  leaving  children.  The  court  said ; 
"  The  grandchildren  in  the  present  case  claim  as  heirs  of 
the  testator,  and  not  of  their  mother, —  in  substitution  of 
the  parent,  and  not  through  her.  If  the  devise  had  been  to 
children  of  the  testator  who  might  survive  the  widow,  it 
may  be  granted  that  the  devise  would  have  been  contingent 
upon  their  survivorship  of  the  widow,  and  that  children 
dying  in  her  lifetime  were  not  devisees  of  any  transmissible 

»  6  Rich.  Eq.  26. 
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interest,  and  that  it  could  not  be  ascertained  until  her  death 
who  were  the  devisees.  But  the  actual  devise  is  to  surviv- 
ing heirs,  and  not  to  children  and  grandchildren  as  heirs  of 
the  testator.  Still,  under  the  description  of  heirs,  they  take 
by  purchase,  and  not  by  descent." 

In  Schoppert  v,  Gillam,*  the  testator  gave  certain  prop- 
erty to  his  wife  for  life,  and  then  proceeded  as  follows: 
"And  at  her  death  to  be  sold,  together  with  their  increase 
(if  any),  and  equally  divided  between  my  two  sons,  William 
and  James,  or  their  heirs,  and  the  surviving  children  of  Phile- 
1  mon  Berry  Waters,  deceased."     At  the  death  of  the  testa- 

I  tor,  three  children  of  Philemon  Berry  Waters  were  living ; 

but  two  died  in  the  lifetime  of  the  widow,  either  one  or  both 
leaving  issue.     Philemon  Berry  Waters  never  had  any  chil- 
I  dren  but  those  three.     The  court  said :  "  Taking  the  whole 

I  clause  together,  it  seems  pretty  clear  that,  on  the  death  of 

the  sons  during  the  life-estate,  their  interests  should  be  trans- 
mitted to  their  heirs ;  and  on  the  death  of  any  of  the  chil- 
dren of  Waters,  his  or  her  interests  should  be  transmitted, 
not  to  his  or  her  heirs,  but  to  such  of  the  other  children  as 
I  should  sunnve  the  life-tenant." 

In  Vickers  v.  Stone,"*  the  testator  gave  all  his  property, 
both  real  and  personal,  to  his  wife  for  life,  "and  at  her  death 
to  be  equally  divided  among  all  his  surviving  children,  and 
the  legal  representatives  of  such  as  may  be  deceased."  Four 
children  survived  the  testator,  but  one  died  in  the  lifetime  of 
the  widow.  The  court  said  :  "  Where  the  testator  uses  the 
words,  *to  be  divided  among  my  surviving  children,*  and 
I  there  is  no  special   intent  manifested  to  the  contrary,  the 

words  of  survivorship  will  have  reference  to  the  time  of  the 
death  of  the  testator,  and  not  to  the  time  of  the  death  of  the 
tenant  for  life." 

In  Hansford  v.  Elliott,^  the  testator  provided  as  follows : 
"My  will  and  desire  is  that  after  my  just  debts  and  funeral 


'  6  Rich.  Eq.  83. 
'  4  Geo.  461. 
3  9  Leigh,  79. 


196  SURVIVORSHIP    AFTEK    ESTATE    FOR    LIFE. 

chaises  are  paid,  that  the  remainder  of  my  estate,  of  what 
kind,  quality,  or  condition  soever,  with  the  profits  thereon 
arising,  for  the  support  and  comfort  of  my  loving  Mary  Man- 
son,  and  my  children  hereafter  mentioned,  during  the  tiihe 
she  continues  my  widow,  but  in  case  she  marrieth,  then  to 
have  but  one-third  of  my  estate  during  her  hfe ;  and  further, 
my  desire  is  that  she  continue  on  the  plantation  I  now  live 
on ;  and  at  her  death,  for  the  whole  of  my  personal  estate 
to  be  equally  divided  amongstmy  surviving  children  here- 
after named,  viz. :  Anna  Manson,  John  Manson,  Polly  Man- 
son,  Thomas  Manson,  and  Robert  Manson;  and  in  case  my 
wife  be  now  with  child,  for  that  child  to  have  an  equal  part 
of  my  personal  estate  with  the  rest  of  my  above-mentioned 
children."  At  the  date  of  the  will,  the  testator's  wife  was 
pregnant  with  a  child,  who  was  called  Elizabeth.  Between 
the  date  of  his  will  and  his  death,  he  had  two  other  children, 
named  Richard  and  Peter.  His  wife  and  all  his  children 
survived  him,  except  Robert.  Only  two  children  survived 
the  widow,  viz.,  Elizabeth  and  Peter,  All  the  other  children 
who  survived  him,  but  did  not  survive  his  widow,  were  mar- 
ried, and  left  children.  The  court  said:  "The  words  of  this 
will  show  a  special  intent  that  the  interest  should  vest  in  the 
children  surviving  at  the  testator's  death,  and  the  child  his 
wife  might  have.  For,  ist.  The  profits  are  given  for  the 
comfort  and  support  of  his  wife  and  the  children  thereafter 
named,  during  the  wife's  life,  which  is  indicative  of  his  inten- 
tion to  vest  the  estate  in  the  children  to  be  supported,  2d, 
If  the  wife  married  again,  she  was  to  take  but  one-third 
of  the  estate,  and  unless  the  whole  vested  in  interest  in  the 
children  there  would  be  a  partial  intestacy  as  to  the  two- 
thirds,  which  ought  not  to  be  presumed,  it  being  clearly  the 
intention  of  the  testator  to  dispose  of  his  whole  estate.  3d, 
The  bequest  is  to  children  specially  named,  and  I  cannot 
believe  the  testator  meant  to  make  a  tontine  among  them, 
and  if  all  but  one  died  before  the  mother,  for  that  one  to 
take  all,  in  exclusion  of  the  grandchildren  or  their  descend- 
ants. This  would,  I  beheve,  in  ninety-nine  cases  out  of  a 
hundred,   defeat   the   intention.     4th,  The   estate  is   to   be 
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equally  divided  amongst  children  named  as  individuals,  not 
as  a  class;  equality  between  them  is  the  obvious  intent,  and 
this  equality  would  be  defeated  by  allowing  a  survivor  to 
take  the  whole.  5th,  If  none  survived  the  tenant  for  life,  a 
total  intestacy  is  the  consequence,  which  the  testator  mani- 
festly did  not  intend ;  and,  lastly,  the  provision  that  if  his 
wife  was  then  with  child,  that  child  was  to  have  an  equal  part 
of  his  personal  estate  with  the  rest  of  his  above-mentioned 
children,  shows  that  the  testator  meant  that  each  of  his  chil- 
dren named  should  have  an  equal  part  in  any  event." 

In  Linton  v.  Boyd,'  the  testator  gave  all  his  estate,  both 
real  and  personal,  to  his  wife  during  her  natural  life,  for  the 
support  of  herself,  and  the  support  and  education  of  his 
minor  children.  He  then  provided  as  follows :  "  I  also  order 
and  direct  that,  after  the  death  of  my  wife,  all  the  estate  and 
property,  real,  leasehold,  and  personal,  remaining  (except  as 
aforesaid)  shall  be  by  my  executors,  a  majority  or  the  sur- 
vivors of  them,  divided  equally  amongst  all  my  children, 
male  and  female,  or  the  survivors  of  them ;  but  in  case  the 
same,  or  any  part  of  the  same,  in  the  opinion  of  my  execu- 
tors, cannot  be  fairly  divided  without  injury  thereto,  then 
such  part  shall  be  by  them  sold  and  conveyed  for  the  best 
price  that  can  be  had,  and  the  proceeds  divided  as  aforesaid.** 
The  testator  left  his  widow  and  eight  children  surviving. 
One  child  died  in  the  lifetime  of  the  testator's  widow,  leaving 
a  widow  and  one  child.  The  court  said  :  "  From  the  man- 
ner in  which  he  has  frequently  used  the  words  '  survivors  of 
them  *  in  his  will,  we  cannot  but  think  that  he  fully  under- 
stood their  meaning,  and  that  he  intended  to  use  them  in 
their  ordinary  sense  when  applied  to  his  children,  as  he 
clearly  does  in  the  same  sentence  when  applied  to  his  execu- 
tors. He  directs  his  '  executors,  a  majority  or  the  survivors 
of  them,'  to  make  the  division  *  equally  amongst  all  my  chil- 
dren,  male  and  female,  or  the  survivors  of  them.*  The  dis- 
tribution is  to  be  made  by  the  executors  to  the  children,  if 
all  of  each  class  are  alive  when  the  period  for  the  division 

*  19  Ohio  St.  30. 
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arrives ;  if  not,  then  it  is  to  be  made  by  one  class  of  survivors 
to  the  other  class  of  survivors,  —  that  is,  by  those  of  one 
class  then  living  to  those  of  the  other  class  then  alive." 

In  Branson  v.  Hill,'  the  testatrix  provided  as  follows  :  '*  I 
give  and  bequeath  unto  my  beloved  sister,  Margaret  Bran- 
son, for  and  during  her  natural  life,  the  rents,  issues,  and 
profits  of  my  whole  estate,  real,  personal,  and  mixed,  con- 
sisting of  several  houses,  lots,  and  personal  effects  ;  and  it  is 
my  will  and  desire  that,  after  the  death  of  my  said  sister,  I 
give  and  bequeath  to  Charles  Emory  Branson  and  Mary  E. 
Branson,  children  of  my  nephew,  Joseph  Branson,  or  the 
survivors  of  them,  the  one  moiety  or  half  part  of  my  whole 
estate,  to  them  and  their  heirs  forever."  Margaret  Branson 
and  the  parties  in  remainder  were  living  at  the  death  of  the 
testatrix.  Charles  E.  Branson  died  in  the  lifetime  of  Mar- 
garet Branson,  leaving  a  widow  and  child.  Mary  E.  Bran- 
son survived  the  tenant  for  life.  It  was  held  that  the  sur- 
vivorship referred  to  the  death  of  the  testatrix.  The  court 
said :  **  Now,  with  these  words  of  perpetuity,  qualifying  the 
terms,  '  or  survivor  of  them,'  can  it  be  said  that  she  intended, 
in  the  event  of  one  of  the  primary  legatees  dying  before  the 
termination  of  the  life-estate,  but  leaving  children,  that  the 
surviving  legatee  should  take  the  entire  moiety  of  the  es- 
tate ?  The  bequest  is  not  to  Charles  E.  and  Mary  E.,  or  the 
survivor  and  his  heirs,  but  to  '  them  and  their  heirs  forever!  " 

In  Van  Tilburgh  v,  Hollinshead,'  the  testator  devised  cer- 
tain real  estate  to  his  son  William,  and  directed  that,  "  at  the 
decease  of  my  said  son  William,  I  will  that  his  said  part  of 
my  landed  property  be  given  to  his  surviving  children,  ac- 
cording to  law."  The  devisee  had  two  children,  who  sur- 
vived him,  and  the  question  was  whether  the  estate  was  to 
be  divided  according  to  the  law  in  force  at  the  testator's 
death  or  at  the  death  of  the  life-tenant.  It  was  held  that 
the  estate  must  be  divided  according  to  the  law  in  force  at 
the  time  of  division. 


*  31  Ind.  181. 

»  14  N.  J.  Eq.  32. 
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In  Slack  v.  Page,'  the  testator  gave  a  house  and  lot  to 
trustees,  in  trust  for  the  use,  benefit,  and  profit  of  M.  C,  R. 
L.,  and  W.  S.  L.  during  their  natural  lives,  and  directed  that 
upon  the  death  of  the  last  survivor  the  trustees  should  dis- 
pose of  the  house  and  lot;  and  divide  the  proceeds  equally 
among  the  surviving  children  of  W.  S.  L.  and  R.  L.  W.  S. 
L.  was  the  husband  of  R.  L.,  who  was  the  daughter  of  M. 
C.  W.  S.  L.  and  R.  L.  had  four  children  living  at  the  death 
of  the  testator,  of  whom  one  died  in  the  lifetime  of  the 
tenants  for  life,  leaving  a  child,  who  survived  them.  It  was 
held  that  the  three  children  who  survived  the  tenants  for 
life  were  entitled  to  the  whole  estate. 

Orlando  F.  Bump. 

Baltimore,  Md. 
»  23  N.  J.  Eq.  238. 
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II.— THE    EMPLOYEE'S    ACTION    AGAINST    HIS 
EMPLOYER  FOR    INJURIES  RECEIVED  IN   THE 

COURSE  OF  THE  EMPLOYMENT. 

This  subject  presents  some  very  perplexing  problems,  upon 
which  few  courts  entirely  agree,  and  in  whose  solution  some 
tribunals  have  adopted  the  reasoning  of  others,  reluctantly, 
upon  the  confessed  ground  of  authority  rather  than  upon 
principle  or  conviction. 

The  actual  adjudications  are  often  more  satisfactory  in 
their  results  than  the  reasoning  upon  which  they  are  based- 
The  chief  difficulty  generally  seems  to  be  the  assignment 
of  a  sufficient  reason  for  exempting  the  employer  from  liabil- 
ity, for  it  has  been  commonly  assumed  that  he  would  be 
liable  but  for  some  special  exemption.  The  earliest  and 
most  confident  method  was  to  assume  a  contract  on  the  part 
of  the  employee  exempting  the  employer  from  liability,  hav- 
ing first  assumed  that  the  employer  would  be  liable  but  for 
such  a  contract.  This  mode  of  reasoning  is  well  exhibited  in 
the  language  of  Lord  Abinger  in  Priestly  v.  Fowler.'  The 
opinion  goes  a  good  way  beyond  the  facts  of  the  case,  and 
illustrates  the  legal  methods  against  which  Bentham's  vigor- 
ous protest  had  as  yet  made  little  headway. 

Dr.  Wharton,  in  an  interesting  pamphlet,'  which  gives  an 
account  of  the  recent  parliamentary  investigation  of  the 
subject,  objects  to  our  assuming  such  an'exemption  in  the 
contract  of  service;  but,  unless  we  quite  misunderstand 
him,  he  offers  as  a  substitute  a  contract  of  "co-adventure." 
It  can  make  little  difference  by  what  name  we  call  the  con- 
tract.    If  we  start  with  the  assumption  that  on  principle  the 

'  3   Mee.  &  W.  I.     See  also  Hulchinso 
'  Monograph  on  Liabilily  of  Master  to  S 
1878. 
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employer  should  be  liable,  and  then  seek  an  exemption  in 
the  fact  of  the  relation,  it  cannot  matter  whether  we  call 
the  contract,  out  of  which  the  relation  and  the  consequent 
exemption  spring,  by  one  name  or  another.  The  mere  fact 
that  the  parties  to  any  given  relation  are,  in  some  senses, 
"co-adventurers,"  will  not  constitute  a  defence  to  any  legal 
liability,  unless  the  co-adventure  amount  to  a  partnership ; 
and  we  do  not  think  this  can  be  claimed. 

Judge  Cooley,  in  a  recent  work,'  intimates  that  this  theory 
of  a  contract  for  the  exemption  might  hardly  satisfy  him, 
were  it  not  supplemented  by  considerations  of  public  policy. 
After  referring  to  the  assumed  contract  by  the  employee  to 
bear  the  risks  of  the  business,  he  says :  "  Whether  this 
reason  would  be  sufficient  for  all  cases,  if  it  were  a  matter  of 
indifference  to  the  general  public  whether  the  servant  should 
have  redress  or  not,  may  be  matter  of  doubt ;  but  it  is  sup- 
plemented by  another,  which  considers  the  case  from  the 
stand-point  of  public  interest.  That  reason  is  this  :  th^t  the 
opposite  doctrine  would  be  unwise,  not  only  because  it 
would  subject  employers  to  unreasonable  and  often  ruinous 
responsibilities,  thereby  embarrassing  all  branches  of  busi- 
ness, but  also  because  '  it  would  be  an  encouragement  to  the 
servant  to  omit  that  diligence  and  caution  which  he  is  in 
duty  bound  to  exercise  on  behalf  of  his  master,  to  protect 
him  against  the  misconduct  or  negligence  of  others  who 
serve  him*"  (p.  541).  And  Judge  Cooley  would  apply 
this  argument  to  all  employees  alike.  "The  negligence  of  a 
servant  of  one  grade  is  as  much  one  of  the  risks  of  the  busi- 
ness as  the  negligence  of  a  servant  of  any  other;  and  it 
seems  impossible,  therefore,  to  hold  that  the  servant  con- 
tracts to  run  the  risks  of  negligent  acts  or  omissions  on  the 
part  of  one  class  of  servants,  and  not  those  of  another  class. 
Nor  on  grounds  of  public  policy  could  the  distinction  be 
admitted,  whether  we  consider  the  consequences  to  the 
parties  to  the  relation  exclusively,  or  those  which  affect  the 
public,  who,  in  their  dealings  with  the  employer,  may  be  sub- 

*  Cooley  on  Torts,  chap.  18. 
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jected  to  risks.  Sound  policy  seems  to  require  that  the  law 
should  make  it  for  the  interest  of  the  servant  that  he  should 
take  care,  not  only  that  he  be  not  himself  negligent, 
but  also  that  any  negligence  of  others  in  the  same  employ- 
ment be  properly  guarded  against  by  him,  so  far  as  he  may 
find  it  reasonably  practicable,  and  be  reported  to  his  employer 
if  needful.  And,  in  this  regard,  it  can  make  little  difference 
what  is  the  grade  of  servant  who  is  found  to  be  negligent, 
except  as  superior  authority  may  render  the  negligence  more 
dangerous,  and,  consequently,  increase  at  least  the  moral 
responsibility  of  any  other  servant,  who,  being  aware  of  the 
negligence,  should  fail  to  report  it"  (p.  544).  This  reads 
well,  but  we  find  that,  in  applying  it,  we  are  not  to  inquire 
whether  the  servant  injured  was  aware  of  the  negligence, 
and  failed  to  report  it,  nor  whether  it  was  reasonably  practi- 
cable for  him  to  guard  against  it  or  report.  We  are  in  all 
cases  to  assume  this  against  the  employee,  and  assume  it  con- 
clusively, however  improbable  or  even  obviously  false  the 
assumption  may  be,'  Why  might  not  the  same  argument  be 
carried  further,  and  assume  away  the  cause  of  action  for  the 
employer's  personal  negligence? 

If  we  start  with  the  primary  assumption  that  the  employer 
will  be  liable  unless  an  exemption  can  be  found  in  these 
ai^uments,  we  think  it  must  be  admitted  that  the  arguments 
are  unsatisfactory,  and  the  exemption  fails.  In  the  first 
place,  would  such  a  contract  of  exemption  be  valid  ? 

In  Railroad  Company  v.  Lockwood,  17  Wall,  357,  a  con- 
tract was  considered  between  a  railroad  company  and  a 
drover  who  had  cattle  on  the  train.  The  drover  had  signed 
an  express  agreement  to  take  all  risk  of  injury  to  the  cattle, 
and  of  personal  injury  to  himself,  upon  the  consideration 
that  the  cattle  should  be  carried  at  less  than  tariff  rates. 
The  drover  rode  on  the  same  train,  upon  a  "drover's  pass," 
which  contained  an  express  printed  stipulation  that  the 
acceptance  of  the  pass  was  to  be  considered  a  waiver  of  all 
claims  for  damages  or  injuries  received  upon  the  train.    The 

'  Pages  545,  562,  and  generally  Ihroughaul  the  chapter  wherever  the  doclrine 
ii  applied.     This  is  also  the  fair  inference  from  the  cases  ciled  with  approval. 
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contract  was  held  invalid.  Mr.  Justice  Bradley,  delivering 
the  opinion  of  the  court,  said :  **  The  inequality  of  the  par- 
ties, the  compulsion  under  which  the  customer  is  placed,  and 
the  obligations  of  the  carrier  to  the  public,  operate  with  full 
force  to  divest  the  transaction  of  its  validity." 

If  this  be  true  of  an  express  written  contract,  founded  on 
a  pecuniary  consideration,  between  the  company  and  a 
shipper,  will  it  not  apply  with  at  least  equal  force  to  an 
unexpressed  contract,  unsupported  by  consideration,  and,  in 
point  of  fact,  generally  unthought  of,  assumed  by  legal 
fiction,  between  the  company  and  its  employee  ?  A  com- 
parison of  the  wages  commonly  paid  railway  and  other 
mechanical  employees  with  those  paid  workmen  in  less 
hazardous  pursuits  excludes  the  idea  that  any  compensation 
is  paid,  as  a  rule,  beyond  the  value  of  the  labor.  If  the  con- 
tract of  exemption  were  otherwise  valid,  could  it  be  sup- 
ported without  consideration  ? 

But,  secondly,  does  the  public  interest,  which  forbids  a 
shipper  to  make  this  contract  for  value,  demand  it  of  an 
employee  without  consideration  ? 

I  We  are  told  that  the  public  wishes  to  shield  the  employer 

from  a  responsibility  which  would  often  be  embarrassing.  It 
is  true  that  railway  companies  are  already  favored  by  the 
law  in  many  ways  upon  this  principle.  They  are  permitted 
to  exercise  the  high  prerogative  of  eminent  domain ;  ex- 
treme tension  has  been  given  to  the  rules  of  law  in  order  to 
uphold  municipal  aid ;  and  special  privileges  and  grants  are 
showered   upon  them  by  successive  legislatures;  —  but  we 

I  may  well  pause  before  conceding  that  public  interest  calls  for 

further  and  more  unrestrained  indulgence  in  the  way  of  abso- 
lution from  any  lawful  responsibility  to  a  considerable  por- 
tion of  the  public. 

Employees  are  a  part,  and  a  large  and  important  part,  of 
that  public  whose  interest  as  a  whole  makes  up  this  ''  public 
policy."  If  the  companies  could  be  ranked  with  "  the 
public  "  on  one  side,  and  the  employees,  as  a  species  of  pub- 
lic enemies,  on  the  other,  then,  indeed,  we  might  resolve  all 
doubts  in  favor  of  the  former,  on  the  score  of  public  policy. 
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The  "travelling  public"  might  well  doubt  the  policy 
of  exempting  the  employer  from  responsibility  for  "  acci- 
dents," when  it  happens  that  only  employees  are  injured; 
and  they  might  doubt  the  efficacy  of  telling  the  brakeman 
that  he  ought  to  watch  the  telegraph-operator,  a  hundred 
miles  away,  and  report  the  latter's  negligence  which  causes 
a  collision.  The  brakeman  first  knows  of  the  negligence 
when  he  is  called  upon  to  apply  the  brakes,  at  the  peril 
of  his  life,  in  the  face  of  an  approaching  train.  The  pub- 
lic would  probably  prefer  to  have  him  remain  at  his  post 
at  such  a  time,  instead  of  telling  him  that  to  do  so  is  culpa- 
ble contributory  negligence,  and  that,  if  he  chooses  to  take 
the  risk,  the  injury  which  follows  will  serve  him  right.  An 
employee  would  properly  argue,  on  the  doctrine  of  Judge 
Cooley,  that,  when  a  sudden  danger  menaces,  he  is  in  duty 
bound  to  look  out  for  himself.  If  passengers  are  injured, 
they  will  be  protected  by  the  law ;  but  the  same  law  denies 
redress  to  him,  on  the  ground  that  he  should  take  care  of  him- 
self. Public  policy  is  an  elastic  rule,  and,  by  the  ingenuity 
of  the  advocates  who  invoke  it,  is  made  to  cover  some 
strange  doctrines;  but  'we  think  it  may  well  be  doubted 
whether  it  will  help  us  here. 

On  the  other  hand,  it  seems  altogether  probable  that  the 
public  might  prefer  to  have  the  company  held  to  a  strict 
accountability  for  every  negligence.  It  may  be  a  servant 
who  is  injured  this  time,  but  it  will  be  a  passenger  the  next. 
To  prevent  that  next,  to  guard  against  the  possibility  of 
accidents,  the  public  might  prefer  to  make  it  to  the  master's 
interest  to  select,  to  watch,  to  train  his  servants,  —  to  use  the 
highest  possible  precaution  all  the  time,  and  throughout 
every  branch  of  the  business,  under  penalty  of  having  to 
pay  for  every  negligence,  whoever  may  happen  to  be  injured. 

We  find  this  view  of  the  public  interest  has  been  enter- 
tained by  very  respectable  tribunals,  who  have  drawn  from 
it  a  doctrine  diametrically  opposite  to  Judge  Cooley's,"    We 

'  Dixon  V,  Ranken,  I  Am.  Ry.  Cas.  569,  from  which  it  appears  Ihat  this 
was  (he  current  of  the  Scotch  decisions  for  over  fifty  years.  Haynes  v.  East 
Tennessee  &  Georgia  R.  Co.,  3  CoIJw.  331 ;  Chamberlain  v.  Milwaukee  &  Mil- 
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do  not  wish  to  be  understood  as  approving  these  cases,  nor 
as  holding  that  this  view  of  public  policy  would  justify  us  in 
imposing  upon  the  master  any  liability  which  he  would 
otherwise  be  free  from.  Neither  do  we  think  the  opposite 
view  of  public  interest  would  justify  the  courts  in  depriving 
the  employee  of  any  right  of  action  which  he  might  other- 
wise have.  We  do  not  understand  that  positive  rights  on 
either  side  of  any  lawful  relation  are  to  be  overridden  or  dis- 
regarded on  the  notion  that  a  portion  of  the  public  might 
derive  a  benefit  therefrom.  Such  a  procedure  seems  to  savor 
more  of  confiscation  than  of  "  due  process  of  law."  Private 
property  is  not  taken,  under  our  law,  for  public  use,  except 
upon  some  sort  of  compensation;  and  it  does  not  matter 
whether  the  property  is  real  or  personal,  tangible  or  a  chose 
in  action. 

Another  serious  objection  to  this  argument,  as  it  seems,  is 
that  it  must  apply  exclusively  to  railroads.  The  general 
public  may  have  no  interest  in  the  management  of  a  mine, 
a  mill,  or  a  manufactory.  Must  we,  therefore,  seek  another 
set  of  principles  to  decide  the  liability  of  employers  in  such 
cases  ? 

Aside  from  any  supposed  public  interest  in  the  matter,  the 
argument  that  one  servant  has  the  opportunity  to  complain 
of  his  fellow-servant,  and  thus  prevent  the  injury,  is  often 
based  on  a  false  assumption  of  fact.  In  the  great  majority 
of  cases,  the  sufferer  neither  has,  nor  could  have  had,  the 
slightest  opportunity  to  complain,  or  to  provide  against  the 
negligence  which  sends  him  instantly  to  his  doom.  Of  rail- 
way cases,  have  the  train-hands  who  are  injured  by  the 
misplacement  of  a  switch,  the  careless  orders  of  a  train- 
despatcher,  or  the  negligent  direction  of  a  conductor  on  their 
own  or  an  approaching  train,  any  opportunity  to  complain, 

sissippi  R.  Co.,  Ii  Wis.  238.  This  case  was  overruled  in  Mosely  v»  Chamber- 
lain, 18  Wis.  736.  The  chief  justice  (Dixon)  said,  as  he  gave  the  casting  vote : 
"  I  recede  [from  the  decision  in  Chamberlain  v,  Milwaukee  &  Mississippi  R. 
Co.]  more  from  that  deference  and  respect  which  is  always  due  to  the  enlight- 
ened and  weir>considered  opinions  of  others,  than  from  any  actual  change  in 
my  own  mind.** 
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or  in  any  way  to  obviate  the  danger,  or  even  to  anticipate  it? 
Analogous  cases  are  found  in  all  other  hazardous  employ- 
ments. The  law  will  hot  permanently  rest  any  adjudication 
of  the  rights  between  one  man  and  another  on  an  assumption 
of  fact  which  is  often  not  only  improbable,  but  confessedly 
false.  We  find,  therefore,  that  if  the  employer  must  be 
liable  unless  these  arguments  are  sufficient  to  exempt  him, 
he  is  liable  still,  for  the  arguments  are  insufficient. 

Let  us  look  at  the  matter  from  another  point  of  view. 
Instead  of  asking  why  the  employer  should  be  exempt,  let 
us  inquire  why  he  should  be  liable.  Let  us  look  into  the 
reason  of  the  thing  as  fairly  as  if  the  question  were  new ; 
not  starting  with  any  theorem  in  regard  to  the  exemption, 
quid  est  demonstrandum. 

There  are  three  branches  of  the  subject  which  seem  espe- 
cially to  invite  this  method  of  consideration  :  — 

1.  The  general  principle  or  theory  upon  which  the  liability 
or  non-liability  is  to  be  determined. 

2.  The  application  of  this  principle  or  theory  to  cases  of 
injury  from  the  negligence  of  other  employees  under  the 
same  master ;  and,  — 

3.  The  measure  of  damages. 

Laying  aside,  for  the  present,  any  contract  or  relation  of 
the  parties,  it  will  be  admitted  that,  in  general,  every  man 
must  bear  his  own  misfortunes ;  and  this  is  no  less  a  principle 
of  law  than  a  dictate  of  necessity ;  for  if  the  sufferer  seek  to 
throw  his  burden  on  another,  or  to  make  another  share  the 
evil,  by  an  action  for  damages,  the  law  requires  him  to  show 
the  reason  why,  in  good  conscience,  the  other  ought  to  be 
thus  liable.  One  reason,  and  we  think  only  one,  has  ever 
been  considered  by  the  law  sufficient  to  justify  its  interference 
to  shift  the  burden  from  the  first  sufferer  to  another,  by  a 
judgment  in  damages.  It  must  be  shown  that  the  injury  was 
caused  by  the  wrongful  act  or  neglect  of  the  defendant,  while 
the  plaintiff  himself  was  free  from  blame.  Some  courts  have 
sought  to  distinguish  between  the  degrees  of  blame  on  one 
side  and  the  other,  with  a  view  to  adjust  the  balance,  and 
throw  the  consequences  on  him  who  was  most  in  fault.     The 
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principle  more  commonly  accepted  seems  to  be,  that  where 
the  plaintiff  has  himself  been  guilty  of  an  act  contributing 
directly  to  the  injury,  he  puts  himself  within  the  operation 
of  the  rule  Volenti  non  fit  injuria^  and  the  law  will  not  inquire 
who  else  may  have  been  instrumental  in  producing  the  injury. 
We  may  confine  the  present  discussion  to  cases  where  the 
plaintiff  has  been  free  from  blame.  In  these  cases,  it  must 
be  shown  that  the  defendant  has  given  occasion  to  the  injury 
by  some  wrongful  act  or  omission.  We  can  conceive  of  no 
reasonable  ground  of  complaint  except  upon  this  theory. 
In  applying  it,  we  have  to  determine  what  is  a  wrongful  act 
or  omission,  and  also  what  acts  or  omissions  are  justly  attribu- 
table to  the  defendant.  Upon  the  first  point,  we  may  accept 
it  as  a  comprehensive  definition  that  an  act  or  omission,  to 
be  wrongful  within  the  meaning  of  the  rule,  must  amount 
to  a  violation  of  some  duty ;  and  upon  the  second  point,  that 
it  is  justly  attributable  to  the  defendant  when  it  violates  a 
duty  owed  by  defendant  to  the  plaintiff.  These  duties  may 
arise  from  legislative  enactment,  from  the  common  under- 

'  takings  of  the  social  compact,  or  from  the  stipulations  of  an 

I  express  contract.    To  ascertain  them,  we  may  have  to  examine 

all  three  of  these  sources.     This  examination  will  be  seen  to 

I  differ  very  essentially  from  a  search  among  the  provisions  of 

the  contract  for  an  exemption   from  some  prior  liability. 

I  We  examine  the  contract  with  no  view  to  find  either  exemp- 

tion or  liability  provided  for  in  its  mutual  undertakings.  The 
contract  neither  gives  nor  takes  away  the  right  of  action,  but 
it  creates  certain  mutual  duties  between  the  parties  to  it, 

I  and  for  any  violation  of  these  duties  the  law  gives  an  appro- 

priate remedy.  Thus,  in  the  case  of  a  railway  company, 
certain  duties  are  owed  to  a  passenger,  and  certain  duties  are 
owed  to  an  engineer ;  it  is  probable  that  the  duties  will  not 
be  precisely  the  same  in  each  case,  because  the  contracts  out 
of  which  the  duties  grow  are  materially  different  in  their 
scope  and  general  intention.  It  will  not  help  the  engineer, 
to  show  that  his  injury  resulted  from  the  violation  of  some 
duty  owed  by  the  company  to  the  passenger.  He  must  show 
that  it  resulted  from  a  violation  of  some  duty  owed  to  him. 
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We  shall  not  attempt,  in  the  limits  of  this  article,  to  enumer- 
ate all  the  duties  which  an  employer  may  owe  to  his  em- 
ployee. There  is  one  broad  duty  which  belongs  to  all  persons, 
in  the  social  compact,  in  relation  to  all  others,  whether  they 
stand  toward  each  other  as  employer  and  employee,  or  in 
any  other  relation,  though  no  doubt  the  relation  may  affect 
the  strictness  of  its  interpretation  in  a  given  case.  This 
duty  is  expressed  in  the  familiar  maxim.  Sic  utere  tuo  ut 
alienutn  non  Icedas,  This  maxim  has  been  interpreted,  with 
reference  to  the  class  of  cases  we  are  now  considering,  **  that 
a  person  in  the  management  of  his  business,  whether  he  does 
it  himself,  or  acts  through  agents,  must  so  conduct  that  busi- 
ness as  not  to  interfere  with  the  rights  of,  or  produce  injury 
to,  others." '  But  a  man's  business  may  assume  a  certain 
aspect  in  his  relation  to  one  class  of  persons,  and  be  a  very 
different  affair  in  respect  to  others.  Thus,  in  the  instance 
already  cited,  as  to  a  passenger,  the  business  of  a  railway 
company  is  that  of  a  common  carrier  of  passengers,  complete, 
including  every  branch  and  portion  of  that  business,  with  its 
attendant  duties.  The  passenger  on  the  one  hand,  and  the 
carrier  on  the  other,  are  individuals,  complete  in  their  respec- 
tive functions.  The  carrier,  as  such,  has  contracted  with  the 
passenger;  its  duties  to  him  are  the  duties  of  a  contracting 
unit ;  and  it  cannot  excuse  the  violation  of  any  such  duty  by 
throwing  the  blame  on  one  of  its  members  or  instruments, 
to  whom  it  has  chosen  to  delegate  the  performance  of  the 
duty.  But  the  employee  undertakes  to  act  as  one  of  the 
constituent  parts  of  the  defendant's  organization ;  he  has  his 
office  and  duties  as  a  member  of  the  complex  body  which 
acts  as  a  unit  toward  third  persons,  while  between  the  mem- 
bers it  remains  a  congregation  of  individuals ;  and  the  duties 
of  the  members  one  to  another,  from  the  head  to  the  most 
insignificant  employee,  maybe  very  different  from  those  owed 
by  the  corporate  mass,  as  a  unit,  to  third  persons. 

The  words  "  corporate  "  and  "  members  "  are  not  used  here 
in  their  technical  sense  as  implying  incorporation  and  the 


'  Little  Miami  R.  Co.  v,  Stevens,  20  Ohio,  431. 
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ownership  of  shares ;  but  that,  again,  would  furnish  illustra- 
tions of  the  same  principle,  that  the  duty  owed  will  depend 
on  the  relation  of  the  parties. 

To  the  employees,  however,  —  the  instruments  by  whom 
a  part  of  the  business  is  to  be  carried  on,  —  the  employer 
may  be  regarded  as  saying  (in  railway  cases),  "  I  wish  to 
employ  you  to  discharge  for  me,  and  under  my  direction,  a 
part  of  the  duty  of  a  common  carrier.  I  will  undertake  one 
part  of  this  duty,  and  I  want  you  to  undertake  another,  so 
that  between  us  we  shall  discharge  the  whole  duty  of  a  com- 
mon carrier  as  to  third  persons,  and  I  will  pay  you  so  much 
for  your  part  of  the  performance."  Employees  who  enter 
the  employment  on  these  terms  cannot  claim  that  the  em- 
ployer is  a  carrier  with  regard  to  them,  while  they  are  in 
their  respective  posts  of  duty  under  the  employment.  With 
respect  to  them  he  is  an  employer,  and  nothing  more ;  and 
to  enable  him  to  act  as  a  carrier  to  third  parties,  the  coopera- 
tion of  the  employees  at  their  various  posts  is  needed.  In 
this  sense,  it  may  be  said  that  the  employer  is  one  part  of  a 
common  carrier,  and  each  employee  is  another  part;  but 
neither  is  to  the  other  a  common  carrier  complete,  and 
neither  owes  to  the  other,  therefore,  the  duties  of  a  common 
carrier. 

The  same  principle  holds  good  in  any  other  employment. 
As  a  general  thing,  the  employment  delegates  to  the  em- 
ployees the  performance  of  a  part  of  the  duty  owed  by  the 
employer  to  third  parties.  Each  employee  is  privy  to  this 
delegation  to  himself  and  his  fellows.  He  cannot,  therefore, 
with  any  propriety  claim  to  occupy  toward  the  master  the 
position  of  a  stranger,  to  whom  the  duty  is  owed  by  the 
master  as  an  entirety.  The  master  will  still  owe  the  employee 
certain  duties,  but  they  cannot  be  the  same  duties  which  he 
owes  to  a  stranger.  These  duties,  whatever  they  are,  will 
spring  largely  from  the  particular  relation ;  and  it  will  not 
generally  be  difficult  to  say,  from  the  nature  of  the  case, 
what  duties  are  fairly  undertaken  by  the  employer  toward 
the  employee,  in  the  contract  under  which  the  relation  is 
inaugurated.     Thus,  where  one  employs  others  to  prosecute 
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a  dangerous  undertaking  for  him,  he  must  see  that  the  busi- 
ness is  not  rendered  unnecessarily  hazardous  through  any 
negligence  of  his  own ;  or,  to  put  the  duty  affirmatively,  he 
must  use  reasonable  diligence  in  the  selection  of  suitable 
machinery  and  appliances,  and  in  the  employment  of  fit 
fellow-servants,  as  well  as  in  the  promulgation  of  safe  and 
reasonable  orders  and  regulations  for  the  conduct  of  the 
business.  This  duty  can  only  be  defined  with  accuracy  in  a 
particular  case  by  looking  at  the  contract.  If  it  arose  solely 
from  the  rule  Sic  utere  tuo  ut  alienutn  non  Icedas^  unaffected 
by  the  contract,  we  should  find  an  arbitrary  standard  for  the 
condition  of  tools,  machinery,  etc.,  applicable  to  all  cases,  or 
they  would  have  to  comply  with  certain  scientific  opinions  in 
respect  to  their  suitability  and  safety  for  the  work  in  hand. 
A  stranger  may  hold  me  to  a  strict  account  for  any  man- 
agement of  my  business  which  injures  him,  in  the  proper 
and  orderly  conduct  of  his  own  affairs.  His  right  is,  not 
merely  to  be  free  from  injury  at  my  hands,  but  generally  to 
be  let  alone.  He  has  nothing  to  do  with  my  concerns,  and 
I  cannot  justify  any  molestation  or  disturbance  of  his  business 
or  comfort  on  the  score  of  economy  or  convenience  to  myself. 
If  I  cannot  conduct  my  business  without  endangering  him, 
he  may  contend  that  I  ought  not  to  conduct  it  at  all.  The 
employee  cannot  say  this ;  for  he  is  a  party  to  my  dangerous 
act.  I  may  provide  old  tools,  inventions  which  have  been 
superseded  and  improved  upon,  appliances  which  are  awk- 
ward and  inconvenient ;  and  if  one  with  full  knowledge  of 
their  character  undertakes  to  engage  in  the  business  as  my 
employee  with  these  tools,  that  is  the  condition  agreed  upon 
between  us,  and  I  am  under  no  obligation  to  him  to  provide 
better  ones.  But  the  injury  from  defective  machinery  may 
result  from  a  breach  of  duty  on  the  employer's  part.  For 
example :  if,  when  the  employment  is  entered  upon,  the  em- 
ployee is  not  informed  of  the  particular  condition  of  the 
machinery,  he  has  a  right  to  assume  that  the  appliances  are 
reasonably  safe  and  fit.  In  such  a  case,  the  contract  is  silent 
upon  this  subject,  and  the  employee  is  entitled  to  the  appli- 
cation of  the  rule  Sic  utere  tuo  ut  alienum  non  Icedas,  as  a 
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stranger  in  the  premises.  And  it  is  a  breach  of  the  employer's 
duty  to  him  to  permit  an  unsafe  condition  of  the  machinery, 
to  his  hazard. 

But  when  the  employee  is  sufficiently  informed  of  the 
actual  condition  and  danger, — and  for  this  purpose  the  means 
and  opportunity  of  information  will  generally  be  equivalent 
to  actual  knowledge,  —  the  employer  is  under  no  obligation 
to  him  to  improve  that  condition  or  to  lessen  the  danger.  It 
may  be  well  enough,  as  a  colloquial  expression,  to  say  that  in 
such  a  case  the  employee  **  takes  the  risks  which  are  incident 
to  the  employment  under  these  conditions."  He  incurs 
them,  certainly ;  but  if  by  the  expression  it  is  meant  that  he 
contracts  to  bear  them,  and  to  relieve  the  employer  from  some 
liability  which  would  otherwise  rest  upon  him  in  regard  to 
them,  the  expression  seems  to  be  improper  and  confusing. 
The  employee  incurs  whatever  risks  to  himself  are  incident 
to  the  conditions  of  the  business  agreed  upon,  but  he  does 
not  need  to  make  a  contract  for  this  purpose.  The  risks  are 
there,  and  by  entering  the  business  he  incurs  them  ipso  facto; 
but  he  has  no  claim  for  damages  against  the  employer,  unless 
the  latter  is  in  some  way  to  blame  for  the  injury.  It  is  not 
necessary  to  stipulate  not  to  sue,  when  one  has  no  cause  of 
action.  ' 

We  may  recapitulate  the  objections  to  this  theory  of  a 
contract  for  exemption,  as  they  appear  to  us.  It  requires 
us  to  assume  a  contract  to  avoid  an  assumed  liability.  We 
think  there  is  in  fact  no  such  primary  liability.  We  think 
there  is  in  fact  no  such  contract  for  exemption.  And  if 
there  were  such  primary  liability  and  such  contract  for  the 
exemption,  we  think  the  contract  would  be  void  as  against 
public  policy  and  without  consideration.  The  legal  view 
of  the  case  seems  to  us  to  be,  that  the  servant  does  not  show 
sufficient  facts  to  constitute  a  cause  of  action,  for  one  neces- 
sary fact  to  support  such  an  action  is  the  violation  of  some 
duty  owed  by  defendant ;  and  it  does  not  appear,  in  such 
a  case,  that  there  has  been  any  duty  violated. 

Another  class  of  cases  will  be  found,  where  the  employee 
is  injured  by  machinery,  etc.,  which  has  become  defective  by 
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use,  the  defect  being  known  to  both  employer  and  employee. 
The  employer  owes  the  employee  a  general  duty  to  maintain 
the  machinery,  etc.,  in  as  good  condition  as  he  found  it  at  thfc 
outset ;  it  becomes  impaired  by  use,  and  is  more  dangerous. 
It  is  a  breach  of  his  original  duty  under  the  contract,  for  the 
employer  to  permit  the  machinery  to  remain  in  this  more 
dangerous  condition ;  yet,  if  the  servant  continues  to  use  it 
in  this  condition,  he  cannot  recover.  Why  ?  Some  author- 
ities say,  because  he  contracts  to  take  the  risk.  We  have 
already  stated  the  objections  to  this  theory,  as  they  appear 
to  us. 

Another  ground  has  been  suggested,  viz.,  contributory  neg- 
ligence.' It  is  in  one  sense  contributory  negligence  in  a 
servant,  under  any  circumstances,  to  put  his  hand  to  a 
machine  which  he  knows  to  be  unsafe :  but  this  is  equally 
negligent,  and  contributes  equally  to  the  injury,  where  he 
has  complained  to  his  employer,  and  has  been  promised  an 
amendment  of  the  defect.  The  mere  complaint  and  prom- 
ise do  not  lessen  the  danger  until  the  promise  has  been 
performed.  Yet  it  is  generally  agreed  that  for  a  reasonable 
time  after  such  complaint. and  promise  the  employee  may 
continue  to  use  the  dangerous  machine,  and  if  he  is  injured 
by  it  he  may  recover. 

The  whole  ground  of  these  distinctions  seems  to  be  covered 
by  a  glance  at  the  employer's  duty. 

We  start  with  the  natural  and  reasonable  duty  of  the 
employer  to  maintain  his  machinery  in  as  safe  a  condition  as 
the  servant  finds  it  at  the  outset.  This  is  the  basis  of  their 
understanding.  The  employer  violates  his  duty  in  this 
regard  by  permitting  a  deterioration  in  the  condition  of  the 
machinery  to  go  unheeded.  But  if  the  servant  has  knowl- 
edge of  it,  and  makes  no  complaint,  he  assents  to  the  modi- 
fication of  the  employer's  original  duty  in  that  regard.  He 
waives  its  performance.  Volenti  non  fit  injuria.  One  cannot 
stand  by  and  acquiesce  in  his  own  injury,  with  a  view  to 
recovering  damages  for  it.     On  the  other  hand,  if  he  com- 


'  Laning  z/.  New  York  Central  R.  Co.,  49  N.  Y.  534. 
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plain  to  the  employer,  i .  is  a  protest  against  the  breach,  and 
a  notice  that  he  will  not  waive  the  performance  of  his  duty. 
If,  after  such  protest,  the  breach  is  still  left  unmended,  the 
employee  may  decline  to  continue  his  work  under  these  more 
hazardous  conditions;  and  if  discharged,  he  may  recover  for 
wrongful  dismissal.  He  cannot  be  forced  to  accept  the 
more  dangerous  condition  in  place  of  the  one  agreed  upon. 
Yet,  if  he  choose,  he  may  waive  the  breach,  acquiesce  in 
the  modification  of  the  master's  duty  under  the  original 
contract,  and  continue  in  the  employment  under  the  contract 
as  modified. 

In  this  respect,  the  contract  of  service  is  like  every  other 
contract.  The  rules  which  govern  parties  ifi  regard  to  the 
performance  of  their  reciprocal  duties  under  contracts,  and 
the  methods  of  redress  for  the  violation  of  such  duties,  will 
be  found  under  their  appropriate  heads,  an  1  they  will  be 
found  to  cover  this  contract  as  well  as  any  other. 

Thus  far  we  have  found  the  principle  sufficient,  that,  to 
support  an  action  for  damages,  an  employee,  or  any  other, 
must  show  the  injury  to  have  been  caused  by  a  violation  of 
some  duty  owed  by  defendant  to  the  plaintiff. 

In  a  subsequent  article  we  shall  endeavor  to  apply  this 
principle  more  particularly  to  the  cases  of  injury  to  one 
employee  from  the  act  of  another  in  the  same  service ;  and, 
afterwards,  to  consider  the  measure  of  damages  in  these 
cases. 

In  the  course  of  this  reasoning  we  have  purposely  abstained 
from  the  citation  of  authorities.  The  theory  suggested 
seems  to  be  more  in  harmony  with  the  best  actual  adjudi- 
cations than  any  other,  but  it  cannot  be  denied  that  there 
are  many  authorities  to  support  the  doctrine  which  we  have 
criticised ;  and  as  our  sole  ambition  is  to  find  a  rule  which 
shall  be  reasonable,  and  stand  the  test  of  argument,  it  has 
seemed  better  not  to  rest  the  rule  upon  authority  which 
might  be  met  with  equally  respectable  authority  against  it. 

A.  B.   Jackson. 

MINNEAPOLIS,  May,  1879. 
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Of  the  multitude  of  questions  presented  for  solution  in 
the  course  of  a  trial,  few  are  more  perplexing  to  the  court 
than  that  of  whether  a  material  fact  suggested,  or  taken  for 
granted,  may  be  judicially  recognized  without  averment  in 
the  pleadings,  or  evidence  in  its  support;  or  whether  it  is  a 
fact  which  may  be  put  in  issue  by  denial.  The  principal 
difficulty  arises  from  the  fact  that  the  court  is  guided,  in 
reaching  a  conclusion,  by  no  fixed  rules.  Matters  of  which 
courts  will  take  judicial  notice  are  for  the  most  part  only 
capable  of  classification  under  a  few  heads,  which,  by  the 
generality  of  their  descriptions,  would  include  facts  univer- 
sally recognized  as  requiring  averment  and  proof.  When  it 
is  admitted  that  there  are  facts  of  which  courts  should  take 
notice,  it  seems  impossible  to  fix  the  limits  to  the  applica- 
tion of  this  doctrine  with  any  thing  like  precision  or  ac- 
curacy. It  becomes  an  open  sea  of  inquiry,  upon  which 
each  one  seems  at  liberty  to  go  as  far  as  he  can  rely  for 
guidance  upon  his  own  discretion,  or  ascertain  the  limits  to 
which  others  have  gone  before.  That  parties  should  be  per- 
mitted to  rely  securely  upon  the  knowledge  of  the  court  as 
to  certain  facts  is  an  absplute  necessity.  If  every  step  were 
required  to  be  fortified  by  evidence,  the  court  might  hesitate 
even  to  assume  its  own  authority  to  carry  on  the  investiga- 
tion, and  the  controversy  might  be  forced  into  a  wrangle 
over  metaphysical  abstractions.  But  when  it  is  said  that 
courts  must  not  only  take  notice  of  the  municipal  law,  but 
of  the  laws  of  nature  as  well,  who  shall  prescribe  limits  to 
the  sweeping  generality  of  the  statement  ?  We  occupy  safe 
enough  ground  so  long  as  we  go  no  further  in  applying  the 
doctrine  to  such  facts  as  the  law  of  gravitation,  the  succes- 
sion of  days  and  seasons,  the  sources  of  light  and   heat. 
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These  arc  all  governed  by  well-recognized  natural  laws. 
But  there  are  discoveries  constantly  being  made  in  the 
natural  sciences,  of  laws  as  old  as  that  which  causes  water 
to  flow  down  hill.  There  are  natural  laws  which  have  been 
known  for  centuries  as  they  are  known  now,  and  yet  judicial 
notice  is  not  taken  of  them.  The  mere  antiquity  of  the 
knowledge  of  a  scientific  fact  will  not  render  it  the  proper 
subject  of  judicial  notice.  It  may  be  so  abstruse  as  to  re- 
quire the  evidence  of  an  expert,  profoundly  versed  in  tech- 
nical knowledge  of  some  branch  of  science,  to  explain  it 
even  to  the  understanding  of  the  court. 

It  is  not  sufficient  nor  essential  that  the  matters  should  be 
actually  known  to  the  court.  If  the  parties  could  be  sur- 
prised by  the  undisclosed  knowledge  of  facts  in  controversy, 
which  the  court  might  have,  it  would  be  equally  desirable, 
but  less  easy,  to  bring  suits  before  ignorant  courts,  as  before 
ignorant  juries.  Otherwise,  the  parties  would  go  to  trial 
unprepared  to  avoid  the  effect  of  evidence  of  a  conclusive 
character  of  which  they  had  not  been  warned  by  the  plead- 
ings. Upon  the  other  hand,  the  mere  want  of  actual  knowl- 
edge by  the  court,  when  the  fact  is  presented,  will  not 
exclude  it  from  judicial  recognition.  The  judge  sitting  to 
hear  the  cause  may  have  forgotten  the  day  of  the  week 
coinciding  with  a  particular  day  of  the  month;  the  matter 
to  which  attention  is  called  may  require  considerable  re- 
search, and  examination  of  scientific  authorities,  before  the 
mind  of  the  court  can  be  made  up,  and  still  judicial  notice 
is  taken  of  it.  It  is  not  so  much  that  the  court  is  presumed 
to  know,  as  that  the  universal  knowledge  of  the  fact,  or 
general  recognition  of  the  authority  by  which  its  existence 
is  affirmed,  gives  the  party  a  right  to  suppose  that  it  will 
not  be  questioned. 

Nevertheless,  the  mere  notoriety  of  a  material  fact  will 
not  always  dispense  with  averment  and  proof.  That  the 
fact  in  question  is  notorious  may  require  proof,  and  be  more 
difficult  to  establish  than  its  mere  existence.  There  are 
matters  connected  with  obscure  and  unimportant  interests, 
unnecessary  to  particularize,  of  which  courts  would  not  be 
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ashamed  to  acknowledge  their  ignorance,  and  would  deny 
any  obligation  to  inquire  into  them  by  other  methods  than 
those  ordinarily  employed  to  establish  or  disprove  issuable 
facts. 

The  complexity  of  the  problem  as  presented  for  solution 
at  nisi  prius,  when  the  court  is  asked  to  take  notice  of  facts, 
is  shown  by  the  wide  range  of  subjects  which  have  furnished 
facts  judicially  cognizable.  They  are  various  and  diverse  in 
their  character,  and  seem  to  require  independent  and  dis- 
tinct rules  for  their  regulation;  and  some  of  them  seem 
hardly  to  be  under  the  control  of  any  rule  whatever,  beyond 
a  legal  discretion  so  lax  as  almost  to  amount  to  caprice.  The 
subjects  embraced  are  legislative,  political,  historical,  geo- 
graphical, commercial,  scientific,  artistic,  besides  a  wide 
range  of  matters  arising  in  the  general  course  of  human  life, 
and  resting  almost  entirely  upon  their  acknowledged  notori- 
ety. The  difficulty  of  arriving  at  a  correct  conclusion  being 
thus  enhanced  by  the  uncertainty  of  the  rules  for  the  appli- 
cation of  this  essential  doctrine,  and  the  diversity  of  sub- 
jects to  which  it  is  applied,  a  consultation  of  precedents 
seems  the  most  feasible  method  of  throwing  light  upon  this 
unsettled  branch  of  the  law. 

The  rule  is  uniform  that  courts  will  take  judicial  notice  of 
legislative  enactments  which  are  known  and  recognized  as 
public  nets  within  the  State  or  Territory  governed  by  the 
legislative  body  by  which  they  are  enacted.'  The  applica- 
tion of  this  rule  is  by  no  means  confined  to  statutes  which 
are  general  throughout  the  State  or  Territory.  Public  acts 
will  be  taken  notice  of  without  being  pleaded  ;  even  though 
they  be  such  as  are  usually  denominated  local  statutes,  for 
the  reason  that  they  apply  to  a  particular  district  within  the 
State,  Examples  of  this  sort  are,  laws  for  the  local  govern- 
ment of  portions  of  the  State,  known  as  charters  of  corpora- 

■  Levy  V.  The  Slate,  6  Ind.  aSi ;  Covinglon  Drawbridge  Co.  v.  Shepherd, 
lo  How.  2Z7  ;  ParenI  v.  Walmsley,  20  Ind.  81 ;  Wright  v.  Hawkins,  18  Teus, 
451;  Prell  V.  McDonald.  7  Kan.  ^l(,■,  The  Stale  v.  Jarrett,  17  Md.  309;  The    ' 
People  V.  Mahaney,  15  Mich.  481  ;  Division  of  Howard  Counly,  15  Kan.  194; 
Payne  v.  Treadwell,  16  Cal.  230. 
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tions,  and  amendments  thereto.'  And  even  when  an  act 
private  in  its  nature  was  pleaded  by  its  title,  the  court  took 
judicial  notice  of  its  provisions.' 

In  order  that  public  acts  should  be  entitled  to  recognition 
as  such,  it  is  not  necessary  that  they  should  emanate  from 
the  legislative  body  of  the  same  sovereignty  as  that  to  which 
the  court  in  which  they  are  offered  belongs.  The  courts  of 
the  different  States  of  the  Union  are  bound  to  take  notice 
of  the  laws  of  Congress.3  It  has  been  so  decided  with 
respect  to  acts  regulating  the  value  of  coin  ;^  requiring  the 
survey  and  sectional  division  of  the  public  domain,  or  other- 
wise affecting  the  lands  belonging  to  the  national  govern- 
ment ;5  the  laws  in  relation  to  the  collection  of  internal 
revenue  ;*  the  act  regulating  proceedings  in  bankruptcy ;' 
such  as  relate  exclusively  to  the  government  of  the  District 
of  Columbia  ;^  and  all  other  acts  public  in  their  nature,  or  so 
declared  by  Congress  when  enacted.  So  also  do  the  Fed- 
eral courts  take  notice,  in  the  same  manner,  of  public  acts 
of  the  legislative  assemblies  of  the  States  in  which  the  courts 
are  held.'  In  taking  notice  of  statutes,  the  courts  will  recog- 
nize the  dates  of  their  going  into  effect,  as  well  as  of  their 
other  provisions;'^  and  it  has  also  been  held  that  judicial 

*  Case  V.  Mobile,  30  Ala.  538;  Buell  v,  Warner,  33  Vt.  570;  Gordon  v, 
Montgomery,  19  Ind.  no;  Mac  v.  Titcombe,  19  Ind.  135;  Terry  v.  Mil- 
waukee, 15  Wis.  490;  Alexander  v.  Milwaukee,  16  Wis.  247;  Janesville  v. 
Milwaukee,  etc.,  R.  Co.,  7  Wis.  484;  Davis  v.  Bank  of  Fulton,  31  Ga.  69; 
Bcvens  v.  Baxter,  23  Ark.  387  ;  Bretz  v.  Mayor,  etc.,  of  New  York,  6  Rob. 
325;  Hawthorne  v.  Hoboken,  3  Vroom,  172;  Fauntleroy  v,  Hannibal,  i 
Dill.  1 1 8. 

'  The  State  v.  Sherman,  42  Mo.  210. 

3  Merrill  v,  Dawson,  i  Hempst.  563. 

^  Daily  v.  The  State,  10  Ind.  536. 

5  Priezer  v.  Exchange,  etc.,  Ins.  Co.,  6  Wis.  89;  Atwater  v,  Schenck,  9 
Wis.  160;  Papin  v,  Ryan,  32  Mo.  21;  Dickenson  v.  Breeden,  30  111.  279; 
Scmple  V,  Hagar,  27  Cal.  163. 

*  Kessel  v,  Albetis,  56  Barb.  362. 
'  Mims  V,  Swartz,  37  Texas,  13. 

*  Bayly  v.  Chubb,  16  Gratt.  284;   Bird  v.  The  State,  21  Gratt.  800. 

9  Griffingt/.  Gibb,  2  Black,  519;  Smith  «/.  Tallapoosa  County,  2  Woods,  574. 
■**  Attorney-General  v,  Foote,  11  Wis.  14;  Heaston  v,  Cincinnati,  etc.,  R. 
Co.,  16  Ind.  275 ;  The  State  v,  Bailey,  16  Ind.  46. 
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notice  will  be  taken  of  the  correct  reading  of  a  statute  as  it 
appears  on  file  in  the  office  of  the  secretary  of  state.' 

For  certain  purposes,  laws  enacted  by  the  legislature  of 
one  State  have  been  judicially  noticed  by  the  courts  of  a 
sister  State.  As,  under  the  provision  of  the  national  Consti- 
tution that  full  faith  and  credit  should  be  given  by  State 
courts  to  judicial  proceedings  in  the  courts  of  a  neighboring 
State,  and  the  acts  of  Congress  providing  the  mode  of 
authenticating  the  records  of  such  proceedings,  it  was  held, 
in  Pennsylvania,  that,  in  order  to  render  such  provisions 
effective,  the  courts  of  that  State  would  take  notice  ex  officio 
of  the  local  laws  of  the  State  from  which  the  record  came.' 
State  courts  have  also  taken  judicial  notice  of  the  laws  of 
another  State,  when  the  validity  of  acts  done  under  the  for- 
eign law  was  acknowledged  by  the  court  recognizing  the 
statute.^  The  existence  of  a  foreign  statute  being  thus 
recognized,  its  continuance  in  lorck  will  be  presumed  until 
a  repeat  or  alteration  thereof  has  been  proved  in  the  manner 
prescribed  for  proving  such  laws,*  When  a  judgment  of  a 
foreign  court  is  offered  in  evidence,  and  is  authenticated 
as  the  judgment  of  a  Circuit  Court,  the  court  in  which  it  is 
offered  will  take  notice  of  the  law  of  the  sister  State  by 
which  such  courts  are  created  courts  of  general  jurisdic- 
tion.^ Judicial  notice  has  also  been  taken  of  the  Constitu- 
tions of  other  States.*  Whether  for  all  purposes  the  funda- 
mental law  of  one  of  the  States  of  the  Union  would  be 
noticed  by  the  courts  of  sister  States  is  uncertain ;  but,  in 
order  to  give  credit  to  the  transcript  of  the  record  of  the 
proceedings  in  one  of  the  courts  of  another  State,  and  to 
prove  the  jurisdiction  of  such  court,  judicial  notice  was 
taken  of  a  provision  in  the  Constitution  of  the  State  from 
which  the  record  came,  that  county  clerks  should  also  be 

'  Clare  Ti.  The  Slate,  5  Iowa,  j86. 

»  Slate  of  Ohio  v.  Hinchman,  2;  Pa.  St.  479. 

J  Carpenler  j-.  Dexter,  8  Wall.  513. 

*  Graham  v.  Williams,  31  La.  An.  594. 
5  Jarvis  v.  Robinson,  21  Wis.  523. 

*  Butcher  v.  Brownsville,  i  Kan.  70. 
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clerks  of  the  Supreme  Court  of  the  county,  and  also  that 
such  courts  should  be  courts  of  record.' 

In  general,  however,  the  statutes  of  States  foreign  to  the 
one  in  which  they  are  offered  must  be  pleaded  and  proved 
like  other  facts.  And  when  the  existence  of  such  foreign 
laws  is  relied  upon  in  States  which  have  adopted  the  com- 
mon law,  in  the  absence  of  proof  of  the  statute  fixing  a 
different  rule,  the  common  law  will  be  presumed  to  be  in 
force  in  the  foreign  State.'  This  being  the  general  doc- 
trine, the  variations  noted  above  must  be  regarded  as  excep- 
tional. Not  only  will  the  courts,  as  a  rule,  refuse  to  take 
judicial  notice  of  foreign  statutes  abrogating  the  common 
law,  but  it  has  been  held  that  they  would  not  take  notice  of 
the  prevalence,  in  the  sister  States,  of  a  common-law  rule 
different  from  their  own.^ 

Although,  as  above  stated,  public  acts  will  be  judicially 
noticed,  even  when  local  in  their  character,  special  legisla- 
tion, such  as  acts  granting  charters  to  private  corporations, 
and  the  like,  will  not  be  entitled  to  the  same  credit,  even  at 
the  hands  of  the  courts  of  the  State  by  whose  legislation 
they  are  enacted.^  The  same  is  true  of  the  ordinances  of 
cities,  or  other  municipal  corporations.*     These  latter,  except 

*  Morse  v,  Hewett,  28  Mich.  481;  Dodge  v.  Coffin,  15  Kan.  277. 

*  Whiiesides  v.  Poole,  9  Rich.  L.  68;  Trigg  v.  Conway,  i  Hempst.  538; 
Kidd  V,  Manley,  28  Miss.  156;  Woodmw  v,  O'Conner,  28  Vt.  776;  Bean  v. 
Briggs,  4  Iowa,  464;  Charlotte  v.  Chouteau,  25  Mo.  465;  Cavender  v.  Guild, 
4  Cal.  250 ;  Anderson  v,  Anderson,  23  Texas,  639 ;  Faulk  v.  Faulk,  23  Texas, 
653;  Carey  v.  Cincinnati,  etc.,  R.  Co.,  5  Iowa,  357;  Johnson  v.  Chambers, 
12  Ind.  102;  Rape  v.  Heaton,  9  Wis.  328;  Cutler  v.  Wright,  22  N.  V. 
472;  Palfrey  v.  Portland,  etc.,  R.  Co.,  4  Allen,  55;  Hoyt  v.  McNeil,  13  Minn. 
390;  Simms  z'.  Southern  Express  Co.,  38  Ga.  129;  Condit  v,  Blackwell,  4 
C  £.  Green,  193 ;  Mobile,  etc.,  R.  Co.,  v.  Whitney,  39  Ala.  468 ;  Eastman  v. 
Crosby,  8  Allen,  206;  Syme  v.  Stewart,  17  La.  An.  73. 

3  Houghtaling  v.  Ball,  19  Mo.  84;  Wilson  v,  Cockrill,  8  Mo.  7;  Billings- 
ley  v.  Dean,  ii  Ind.  331. 

*  Allegheny  v.  Nelson,  25  Pa.  St.  332;  Drake  v,  Flewellen,  33  Ala.  106; 
^innipisseogee  Lake  Co.  v.  Young,  40  N.  H.  420;  Atchison,  etc.,  R.  Co.  v, 
Blackshire,  10  Kan.  477;  Danville,  etc.,  Co.  v.  The  State,  16  Ind.  456. 

5  Mooney  v.  Kcnnett,  19  Mo.  551 ;  Garvin  v.  Wells,  8  Iowa,  286;  Luckin 
V.  The  Commonwealth,  4  Bush,  440;  Horace  v.  Chicago,  etc.,  R.  Co.,  38 
Wis.  463. 
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when  oflFered  in  the  municipal  court,'  should  in  every  in- 
stance be  pleaded  and  proved,  as  any  other  fact  material  to 
the  issue.  The  administrative  or  ^uast'legislsitive  acts  of 
boards  of  county  commissioners  are  held  subject  to  the  same 
rule,  Hence,  where  the  boundaries  of  townships  were  estab- 
lished by  the  authority  of  such  board ;  *  or  public  ferries  were 
by  them  authorized,  in  the  exercise  of  a  power  with  which 
they  were  clothed  by  statute ;  3  or  where,  pursuant  to  the  gen- 
eral law,  they  newly  divided  certain  counties,  and  erected  new 
ones,*  though  the  law  of  the  State  under  which  they  acted 
was  entitled  to  receive  judicial  notice,  the  acts  themselves 
could  only  be  brought  to  the  attention  of  the  court  by  aver- 
ment in  the  pleadings ;  and,  if  questioned,  the  party  alleging 
such  acts  was  held  to  the  proof  of  them  by  competent  evi- 
dence. 

Closely  allied  to  legislative  enactments,  as  being  entitled 
to  judicial  notice,  are  the  public  treaties  of  the  general  gov- 
ernment. They  are  in  all  respects  entitled  to  the  same 
obedience  and  respect  as  laws  enacted  by  Congress  or  the 
State  legislature.  Entered  into,  as  they  are,  pursuant  to  the 
national  Constitution,  and  by  that  branch  of  the  govern- 
ment specially  intrusted  with  the  exercise  of  this  particular 
function,  they  become  a  part  of  the  law  of  the  land,  to  the 
same  extent  as  though  they  were  the  creatures  of  legislation. 
Hence  judicial  notice  will  be  taken  of  their  provisions  by  all 
courts  in  the  United  States,  whether  such  courts  be  author- 
ized by  the  general  government  or  by  individual  States.* 
In  this  respect,  treaties  entered  into  between  the  national 
government  and  foreign  nations,  and  those  by  which  our 
relations  with  the  Indian  tribes  are  established,  stand  upon 
an  equal  footing.  The  obligations  assumed  by  the  United 
States,  in  either  case,  rest  alike  upon  the  government  directly 


»  The  State  v.  Leiber,  1 1  Iowa,  407. 

"  Bragg  V.  Rush  County,  34  Ind.  406 ;  Indianapolis,  etc.,  R.  Co.  v,  Cald- 
well, 9  Ind.  397. 

3  The  State  v.  Wise,  7  Ind.  645. 

4  Buckinghouse  v,  Gregg,  19  Ind.  401. 

5  Montgomery  v.  Deeley,  3  Wis.  709. 
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represented  by  the  treaty-making  power,  and  upon  each 
integral  part  of  said  government,  and  must  be  recognized 
and  taken  notice  of  by  all  the  agencies  employed  in  admin- 
istering the  general  and  local  laws.  This  recognition  must 
include  the  date  of  the  consummation  of  such  treaties,  as  well 
as  the  particular  rights  thereby  secured,  or  the  obligations 
imposed  upon  either  party.'  Courts  have  also  taken  notice 
of  military  orders  affecting  proceedings  in  the  courts  of  the 
State,  when  such  orders  were  issued  by  officers  of  recog- 
nized authority  within  the  district  to  which  the  orders  had 
reference.'  But  the  circumstances  under  which  the  military 
power  could  exercise  any  rightful  authority  in  the  premises 
would  be  exceptional.  And  when  the  subject-matter  to 
which  such  orders  are  directed  lies  beyond  the  scope  of  the 
officer's  lawful  authority,  it  would  not  be  incumbent  upon  the 
courts  to  take  notice  of  them,  further  than  in  the  way  of 
yielding  to  superior  force,  or  unless  they  claimed  attention 
upon  the  ground  of  general  notoriety  or  historical  impor- 
tance. The  court  is  not  bound  to  take  notice  of  any  man- 
date as  a  lawy  which  they  are  under  no  obligation  to  respect. 
Nor  is  there  any  rule  requiring  courts  to  take  notice  of  the 
various  orders  of  a  military  commander,  even  when  issued 
in  the  line  of  his  duty.^ 

Institutions  established  by  public  laws  are  judicially 
noticed.  For  example,  a  State  bank  of  issue ;  and,  in  this 
connection,  that  its  bills  were  of  value,  and  were  in  circula- 
tion within  the  State  as  money.*  So,  in  England,  courts  take 
cognizance  in  the  same  manner  of  the  Universities  of  Ox- 
ford, and  also  that  they  were  created  for  the  advancement 
of  religion  and  learning.* 

The  authorities  are  somewhat  conflicting  as  to  whether 
judicial  notice  will  be  taken  of  the  journals  of  legislative 

*  Carson  v.  Smith,  5  Minn.  78;  Dale  v,  Wilson,  16  Minn.  525. 

*  New  Orleans,  etc.,  Canal  Co,  v.  Templeion,  20  La.  An.  141 ;  Lanfear  v. 
Mestier,  18  La.  An.  497 ;  Taylor  v,  Graham,  18  La.  An.  656. 

3  Burk  V.  Miltenberger,  19  Wall.  519. 

4  Shaw  V,  The  State,  3  Sneed.  86. 

5  Oxford  Rate,  8  El.  &  Bl.  184. 
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blies;  it  being  held  in  Alabama  that  the  journals  of 
houses  of  the  General  Assembly  will  be  judicially 
:d,  the  same  as  printed  statutes;  and  if  it  appears  from 
pection  of  the  journals  that  an  act  has  not  been  passed 
;  manner  pointed  out  by  the  Constitution,  it  will  be 
■ed  void.'  Substantially  the  same  rule  seems  to  obtain 
chigan;'  while  in  Indiana  ^  and  Illinois,*  it  is  held  dif- 
ly,  though  in  the  Illinois  case  it  is  held  that  where 
>urnals  are  oflTered  in  evidence  they  prove  themselves. 
■English  courts  also  seem  to  refuse  to  notice  the  journals 
;  House  of  Commons,'  while  they  do  take  notice  of 
ivileges  of  the  house  and  of  its  members,*  and  also  of 
anding  orders  of  the  house.' 

;rc  are  other  public  matters,  some  of  which  are  geo- 
ical,  and  others  might  be  regarded  as  belonging  to  the 
y  of' the  country,  of  which  courts  have  taken  judicial 
:  because  they  are  the  creatures  of  positive  law.  Thus, 
ivision  of  the  States  into  congressional  and  judicial 
:ts;^  into  counties,  etc.,  when  directed  by  statute;'  and 
ounties  into  towns,  or  other  subordinate  divisions." 
1  these  divisions  are  made  simply  by  a  statute  making 
portionment  of  certain  designated  districts  by  name, 
xtent  and  location  of  which  are  already  ascertained, 
ct  o£  which  the  court  is  required  to  take  notice  is  the 
ment  of  a  law.     It  is  only  when  something  further  is 

oody  V.  The  Slale,  48  Ala.  115. 

le  People  v.  Mahaney.  13  Mich.  481. 

jleman  v.  Dobbins,  g  Ind.  r56. 

rob  V.  Cushman,  45  III,  1 19. 

ing  t>.  Arundel.  Hob.  109. 

ockdale  v.  Haniiard,  9  Ad.  &  E.  107;    Cassady  j;  Slewan,  2   Man.  & 

r  fiarle  Slockbridge  Railway  Bill,  I..  K.  i  Eq.  364. 

niled  Statu  i'.  Johnson.  2  Sawyer,  482;    The  People  !:  Kobinson,  17 

3- 

ickinghouse  i'.  Gregg,  19  Ind.  401  ;  La  Grange  v.  Chapman,  1 1  Mich. 

lartin  7/.  Matfin    51   Me.  366:    Woodward  t-,  Chicago,  etc.,  R,  Co..  11 

19;  Hinckley  v.  Beckwith,  13  VVi^.  328;  Cook  v.  Tallman,  40lowa,  133. 

he  State  f.  Powers,  15  Conn.  48;    Kidder  i^.  BInis  eti,  45  Me.  461; 

t'.  Dunham,  13  Mich.  414:  Treasurer  v.  Bi&hop,  39  Vi.  353. 
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required  to  be  done  to  carry  the  statute  into  effect,  that  the 
judicial  recognition  of  its  accomplishment  amounts  to  any 
thing  more  than  taking  judicial  notice  of  a  public  legislative 
act.  General  elections  are  held  pursuant  to  statutes  fixing 
the  time  and  place,  and  prescribing  regulations  for  the  hold- 
ing of  the  same.     In  taking  cognizance  of  the  law  author- 

• 

izing  such  election,  the  court  follows  the  rule  that  governs 
judicial  notice  of  any  statute.  But  the  mere  fact  that  a  cer- 
tain time  and  place  for  holding  a  general  election  was  fixed 
by  law,  does  not  render  it  certain  that  the  election  has  been 
so  held.  Nevertheless,  courts,  in  the  absence  of  averment 
in  the  pleadings,  will  take  notice  of  such  election,'  and  of 
the  duration  of  the  terms  of  the  officers  elected  thereat." 
Hence  the  court  is  supposed  to  know  who  is  the  chief 
executive  of  the  State  or  nation,  and  other  officers  elected 
at  a  general  election,  as  well  as  the  commencement  and 
expiration  of  their  terms,  when  these  questions  arise  collat- 
erally,—  so  far,  at  least,  that  these  facts  do  not  require  aver- 
ment in  pleading  in  order  to  bring  them  to  the  attention  of 
the  court.3  So  also  has  it  been  held  that  judicial  notice 
would  be  taken  of  the  appointment  of  officers.^  Courts  of 
appellate  jurisdiction  will  take  notice  of  who  are  the  judges 
of  subordinate  courts,*  and  when  their  terms  expire  by 
resignation  or  otherwise.®  "Circuit"  or  "District"  Courts, 
for  the  same  obvious  reasons,  take  notice  of  who  are  the 
justices  of  the  peace  within  the  counties  of  their  circuits  or 
districts,  when  the  courts  are  held  in  such  counties.^ 

When  it  is  said  that  courts  will  take  judicial  notice  of  the 

*  The  State  v.  Merrick,  15  Iowa,  123;  Ellis  v.  Reddin,  12  Kan.  306 ;  Davis 
V.  Best,  2  Clarke  (Iowa),  96. 

'  Ragland  v»  Wynn,  37  Ala.  32;  Alexander  v,  Bumham,  18  Wis.  199; 
Himmelman  v,  Hoadley,  44  Cal.  213. 

3  Wells  V,  Jackson,  etc.,  Co.,  47  N.  H.  285;  Dewes  v,  Colorado  Co.,  32 
Texas,  570;  Hizer  v.  The  State,  12  Ind.  330;  Ingraham  v.  The  State,  27 
Ala.  17  ;  Ragland  v,  Wynn,  37  Ala.  32;  Fancher  v.  De  Montegre,  i  Head,  40. 

4  Burnett  v.  Henderson,  28  Texas,  588. 

5  Kilpatrick  v.  The  Commonwealth,  31  Pa.  St.  198. 
^  Ex  parte  Peterson,  33  Ala.  74. 

7  Graham  v.  Anderson,  42  111.  514. 
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officers  chosen  at  a  general  election,  it  is  not  to  be  under- 
stood that  when  the  very  question  at  issue  is  the  right  of 
one  or  other  of  the  parties  to  an  office,  by  reason  of  his 
having  received  a  majority  of  the  votes  cast  at  a  general 
election,  the  court,  by  taking  judicial  cognizance  of  the  fact 
in  dispute,  may  put  an  end  to  the  controversy  by  a  sum- 
mary and  conclusive  finding.  The  courts  will  take  judicial 
notice  of  officers  de  facto,  without  regard  to  whether  the 
right  to  and  the  possession  of  the  office  are  united  in  one 
and  the  same  person."  It  is  only  when  the  question  of  who 
is  the  officer  comes  up  collaterally  that  the  court  will  dis- 
pense with  averment  and  proof. 

It  may  fairly  be  questioned  whether  the  local  courts  of 
one  portion  of  the  State  would  be  required  to  take  notice  of 
all  the  subordinate  officers  of  other  portions,  merely  be- 
cause of  their  having  been  chosen  at  a  general  election ; 
but  most,  if  not  all,  of  the  county  officers  seem  to  be  so 
noticed,  and  it  is  quite  certain  that  Circuit  Courts  do  take 
notice  of  the  civil  officers  of  the  county  in  which  the  court 
is  for  the  time  being  held.'  Especially  is  this  true  of  offi- 
cers of  the  court,  as  sheriff  and  clerk.'  So,  State  and  Terri- 
torial courts  are  bound  to  know  the  officers  of  Federal 
courts  within  the  State  or  Territory.*  So,  also,  the  State 
courts  have  taken  notice  of  United  States  mustering  offi- 
cers, known  and  recognized  by  the  whole  community  as 
such.*  There  are  other  officers  whose  official  character  has 
been  noticed  by  the  courts,  as  we  shall  presently  see  in 
connection  with  the  extent  to  which  official  signatures  are 
judicially  noticed.  But  the  official  character  of  a  deputy- 
sherifi*,  marshal,  constable,  or  the  deputy  of  any  other  minis- 
terial officer,  will  not  in  general  be  judicially  noticed ;  nor  will 
courts  of  common-law  jurisdiction  take  judicial  cognizance 

■  The  Sine  i>.  Willbms,  5  Wis.  308:  Clark  v.  The  Commonwealtli.  19 
Pa.  Si   129. 

'  Dyer^.  Flint,  21  III.  80. 

J  Thomp&on  V.  Haskell.  21  III.  215:   Bishap  :>.  The  Stale,  jo  Ala.  34. 

'    BuCord  V.  Hickman,  i  Hompht.  232. 

s  Chapman  Township  v.  HerruM.  58  Pa.  St.  106. 
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of  his  signature,  unaccompanied  by  that  of  his  superior.* 
The  reason  for  the  non-recognition  of  deputies  does  not 
rest  upon  the  mere  fact  of  their  not  having  been  elected  at 
a  general  election.  This  is  apparent  from  the  instances 
where  officers  have  been  noticed  by  the  court  without  regard 
to  the  manner  in  which  they  were  chosen  or  selected,  or 
even  when  they  came  into  office  by  succession,  upon  the 
death  or  removal  of  a  predecessor."  As  to  elections,  when 
held  for  the  purpose  of  voting  upon  the  adoption  of  op- 
tional statutes,  or  acts  to  be  in  force  in  certain  localities 
6nly  when  so  adopted  by  the  citizens  of  the  district,  it  has 
been  held  that  courts  would  not  take  notice  of  the  result, 
either  upon  the  ground  that  it  was  a  law^  or  the  result  of  a 
general  election? 

Not  only  will  courts  take  cognizance  of  the  county  officers 
within  their  territorial  jurisdiction,  but  they  will  judicially 
notice,  without  averment,  their  signatures  to  most  official 
documents,*  —  as,  for  example,  the  signature  of  the  clerk  of 
a  court  to  the  records,  or  a  transcript  thereof.*  In  like  man- 
ner, the  signature  of  the  recorder  or  register  of  deeds  has 
I  been  noticed.^     And  where   it  was  the  duty  of  a   certain 

officer  to  note  the  filing  of  a  certain  paper  in  his  office,  his 
signature  to  the  file-marks  was  held  entitled  to  judicial 
notice,  even  though  he  was  an  officer  of  another  district.' 
So  has  a  court  taken  notice  of  the  signature  of  a  collector 
of  levee-taxes.®  The  courts  will  also  take  notice  of  the 
signatures  of  the  governor  and  other  State  officers ;  and,  in 
one  instance  at  least,  of  the  written  indorsement  of  the 
deputy  auditor-general.9  The  signatures  of  attorneys,  in 
connection  with  the  discharge  of  their  duties  in  court  as 

*  Joyce  V,  Joyce,  5  Cal.  449;  Ward  v,  Henry,  19  Wis.  76. 
'  Lindsey  v.  Attorney-General,  33  Miss.  508. 
^  Johnson  v.  Common  Council,  16  Ind.  56. 

*  Wetherbee  v.  Dunn,  32  Cal.  106;   Alderson  v.  Bell,  9  Cal.  315. 
^  The  State  v,  Postlewait,  14  Iowa,  446;  The  State  v.  Shilling,  14  Iowa,  455. 
^  Scott  z\  Jackson,  12  La.  An.  640. 
'  Sherrer  r.  Frazer,  6  Minn.  572. 
®  Templeton  v,  Morgan,  16  La.  An.  438. 
9  The  People  v,  Johr,  22  Mich.  461. 
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such,  will  also  be  judicially  noticed.'  The  seal  and  signature 
to  a  patent  to  public  lands  of  the  United  States  should  be 
taken  cognizance  of  by  all  courts,  both  State  and  Federal, 
without  being  pleaded  or  supported  by  evidence  of  their 
genuineness,  as  these  signatures  and  seals  are  held  to  prove 
themselves.'  But  all  courts  will  not  take  cognizance  of 
all  official  signatures.  They  draw  distinctions,  not  only 
between  the  different  officers  whose  signatures  they  are 
called  upon  to  notice,  but  they  distinguish  as  well  the  official 
signatures  of  certain  officers  when  employed  for  one  pur- 
pose, from  the  signature  of  the  same  officer  for  another 
purpose,  though  both  are  affixed  in  obedience  to  positive 
law,  and  are  equally  necessary  to  the  authentication  of  the 
documents  to  which  they  are  respectively  subscribed. 
Where  the  signature  is  strictly  the  subject  of  judicial  cogni- 
zance, it  cannot  become  an  issue  beyond  the  powers  of 
the  court  to  settle  by  inspection,  even  when  its  genuine- 
ness is  denied.  When  it  is  not  cognizable  by  the  court, 
it  may  be  put  in  issue  by  plea  of  non  est  factum,  or 
equivalent  denial  under  the  code,  and  must  be  established 
to  the  satisfaction  of  the  jury.  An  example  of  this  distinc- 
tion is  mentioned  by  Judge  Bliss,  in  answer  to  an  inquiry 
with  respect  to  the  difference  between  the  signature  of  a 
county  clerk,  in  Missouri,  to  a  copy  of  the  record  proceedings 
of  the  County  Court,  and  the  signature  of  the  same  officer 
to  county  bonds.'  Though  in  both  instances  the  signature 
is  "official"  in  the  sense  that  it  is  required  by  law  of  the 
particular  officer,  it  is  judicially  noticed  when  afBxed  to  a 
copy  of  the  record,  and  is  a  traversable  fact  when  subscribed 
to  the  bond.  It  is  elsewhere,  however,  laid  down  broadly 
that  courts  should  take  notice  of  the  signatures  of  the 
officers  of  the  county,  and  is  applied  to  the  signature  to  a 
tax-deed,  which  would  amount  to  the  same  as  the  official 
signature  to  a  bond.*     Although  the  signatures  of  attorneys 

■  Mastcrson  v.  Le  Claire,  4  Minn.  163;  Symmes  f.  Major,  >l  lad.  443. 
"  Yount  V.  Kowell,  14  CaL  465;   Patlerson  v.  Winn,  5  Wheau  131. 
3  2  Cent  L-  J.  447. 
*  Welberbee  v.  Dunn,  32  Cal.  106. 
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are  taken  notice  of  by  the  court,  it  is  only  where  they 
are  used  in  connection  with  their  professional  duties  in 
court.'  And  the  signatures  of  parties  are  never  noticed.' 
Appellate  courts  take  judicial  notice  of  subordinate  courts, 
of  the  commencement  and  duration  of  their  terms,  and  of 
their  jurisdiction,  as  these  are  fixed  by  public  law.^  But 
they  would  also  probably  take  notice  of  adjourned  terms, 
the  commencement  and  duration  of  which  are  fixed  by  the 
subordinate  courts  pursuant  to  general  authority  conferred 
by  law.  They  will  not,  however,  take  notice  of  the  rules  of 
the  subordinate  court.*  But  where  separate  courts  of  law 
and  equity  were  held  in  the  same  State,  it  was  held  that  all 
were  bound  to  take  notice  of  the  rules  of  the  court  of 
chancery.5  Courts  are  not  required  to  take  notice  of  pro- 
ceedings in  other  courts,*  but  of  course  it  would  seem  that 
courts  should  take  notice  of  their  own  officers,  rules,  and 
proceedings;  yet  even  this  is  subject  to  certain  modifications 
and  exceptions.  Thus,  a  Circuit  Court  sitting  in  one  county 
was  sustained  in  its  refusal  to  take  judicial  notice  of  a  nolle 
prosequi  entered  in  another  county  of  the  same  circuit.^ 
This  may  rest  upon  the  technical  ground  that  it  is  a  different 
court  when  held  in  another  county  by  the  same  judge.  And 
it  would  seem  that  this,  or  any  other  event  which  transpires 
in  the  course  of  a  trial,  would  not  be  advanced  to  the  dignity 
of  a  judicially  cognizable  fact  by  the  knowledge  being 
present  with  the  judge  of  the  court  when  asked  to  take 
notice  of  it.®  And  when,  in  an  action  on  a  recognizance  for 
review,  it  appeared  that  the  reviewer  had  obtained  judgment 


'  Masterson  v,  Le  Claire,  4  Minn.  163. 

*  Alderson  v.  Bell,  9  Cal.  315. 

3  Tucker  v.  The  Stale,  11  Md.  322;  Pugh  v.  The  State,  2  Head,  227; 
Morgan  v.  The  State,  12  Ind.  448;  McGinnis  v.  The  State,  24  Ind.  500;  Da- 
vidson V  Peticolas,  34  Texas  27;  Rodgers  v.  The  State,  50  Ala.  102;  Meshke 
V.  Van  Doren,  16  Wis.  319. 

<  Cherry  v.  Baker,  17  Md.  75;  Cutler  v,  Caruthers,  48  Cal.  178. 

5  Coutee  V,  Pratt,  9  Md.  73. 

*  Vassault  v,  Seitz,  31  Cal.  225. 

7  The  State  v.  Edwards,  19  Mo.  674. 
^  Wheeler  v,  Webster,  i  E.  ,D.  Smith,  I. 
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for  damages  and  costs,  the  court  refused  to  take  judicial 
notice  of  the  fact  that  costs  had  accrued  subsequent  to  the 
review.'  So,  although  the  judges  of  a  subordinate  court, 
and  its  own  attorneys,  are  judicially  known  to  the  appellate 
court,  the  latter  would  not  take  notice  of  the  fact  that  one 
of  its  attorneys,  and  a  judge  of  the  District  Court,  of  the 
same  name,  were  one  and  the  same  person.'  So,  also,  have 
the  courts  refused  to  take  judicial  notice  of  their  own 
records  in  a  different  trial,^  or  of  the  fact  that  there  was 
any  connection  between  the  case  at  bar  and  one  previously 
decided  by  the  same  court.*  Thus,  where  an  afBdavit 
offered  had  been  used  in  a  former  case,  and,  when  admitted, 
the  court  had  stated  that  it  would  also  be  admitted  in  the 
case  in  which  it  was  subsequently  oflered,  when  presented 
the  second  time  the  court  would  not  take  notice  of  its  use 
in  the  former  case.' 

Where  it  is  stated  herein  that  judicial  notice  will  be  taken 
of  foreign  courts,  it  will  be  understood  to  extend,  generally, 
only  to  the  courts  of  sister  States  of  the  Union.  New  York, 
however,  seems  to  make  an  exception  in  favor  of  the  Cana- 
dian courts.^  It  seems  to  be  well  settled  in  this  country,  that, 
with  the  exception  of  courts  of  admiralty,  judicial  notice  will 
not  be  taken  of  courts  foreign  to  the  United  States,  or  of 
their  seals;  while  the  seal  of  a  foreign  notary-public  is 
noticed  when  affixed  in  connection  with  transactions  under 
the  law-merchant. 

There  are  matters  connected  with  the  general  course  of 
nature  of  which  courts  take  judicial  notice.  They  are  of 
invariable  occurrence  and  of  general  notoriety, — as,  that  the 
day  follows  the  night,  in  consequence  of  the  earth's  diurnal 
rotation,  and  the  like ;  other  facts  equally  natural  and  invari- 

■   Brown  7,.  Clark.  28  Vt.  690. 
'  Ellsworth  V.  Moore,  5  Iowa.  186. 

J  The  People  v.  De  La  Guerra,  24  Cal.  73;  Lake  Merced  Waler  Co.  v. 
Cowles.  31  Cal.  215. 

1  Banks  v.  Bumam.  61  Mo.  76. 
5  Baker  I'.  Mygatt,  14  Iowa,  131. 
«  Lazier  v.  Westcotl.  26  N.  V.  146. 
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able  might  require  averment  and  proof,  for  the  reason  that 
they  were  not  so  well  known  or  so  satisfactorily  established. 
With  respect  to  facts  of  this  sort,  courts  have  allowed  them- 
selves no  little  latitude  in  selecting  the  natural  laws  of  which 
they  would  take  judicial  notice.  The  period  of  gestation 
has  been  judicially  noticed,'  and  also  the  particular  seasons 
when  certain  crops  would  mature  in  the  State ; '  while  else- 
where the  court  refused  to  take  judicial  cognizance  of  the 
fact  that  the  age  of  a  tree  could  be  made  out  by  numbering 
the  concentric  layers  of  the  wood  forming  its  trunk.3  Where 
the  fact  is  not  only  invariable,  but  universally  known,  or  as- 
certainable by  the  consultation  of  common  and  well-recog- 
nized authority,  as  the  almanac,  it  comes  properly  within 
the  range  of  judicial  cognizance.  But  where  the  matter 
rests  upon  the  dictum  of  a  single  scientist,  or  is  authori- 
tatively disputed,  safety  would  seem  to  lie  in  requiring 
proof. 

There  are  certain  recurrent  facts,  as  uniform  and  invari- 
able as  any  of  the  laws  of  nature,  —  as,  the  ordinary  computa- 
tion of  time  by  the  prevailing  method,  the  simple  rules  of 
arithmetic,  etc.,  —  of  which  the  courts  always  take  judicial 
notice.*  Thus,  they  will  notice  the  coincidence  of  a  certain 
day  of  the  month  with  a  particular  day  of  the  week ;  5  or 
that  a  section  of  land  containing  six  hundred  and  forty  acres 
contains  quarter-sections  of  one  hundred  and  sixty  acres 
each,  and  that  each  of  these  quarters  contains  four  pieces  of 
forty  acres  each.*  The  propriety  of  dispensing  with  the 
proof  of  such  facts  as  these  cannot  be  doubted.  The  won- 
der is  that  it  should  ever  have  been  so  seriously  questioned 
as  to  give  rise  to  a  judicial  determination.  But  there  are 
many  other  questions  which  come  up  for  decision,  involving 


'  King  V.  Laflfe,  8  East,  193,  202. 

'  Floyd  V.  Ricks,  14  Ark.  286. 

3  Patterson  v,  McCausIand,  3  Bland,  69. 

*  Dixon  V,  ^iccolls,  39  111.  372. 

'  AHman  v.  Owen,   31    Ala.    167;    Sprowl  v,   Lawrence,    33  Ala.  674; 
Rodgers  v.  The  State,  50  Ala.  102. 

*  Hill  V.  Bacon,  43  111.  477. 
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calculation  resolvable  into  propositions  as  simple  and  certain 
as  "two and  two  are  four,"  of  which  the  courts  will  hesitate 
to  take  notice. 

There  are  certain  facts,  the  knowledge  of  which  may  be 
derived  in  part  from  scientific  authority,  and  partly  by  ob- 
servation and  experience,  the  notoriety  of  which  would  prob- 
ably depend  upon  the  locality  in  which  they  occur.  In 
selecting  from  these,  it  is  difficult  to  account  satisfactorily 
for  the  results  arrived  at,  inasmuch  as  those  judicially  recog- 
nized are  similar  in  kind  to  those  rejected.  For  example,  in 
Indiana  the  court  takes  judicial  notice  that  whiskey  is  an 
intoxicating  beverage."  And  in  The  Commonwealth  ». 
Peckham,'  it  is  said  :  "  As  well  might  we  require  proof  that 
gin  was  liquid,  as  that  it  was  intoxicating."  The  Indiana 
court,  with  perfect  consistency,  subsequently  refuse  to  take 
notice  that  wine  is  not  intoxicating;'  but  destroys  the  har- 
mony of  its  rulings  by  refusing,  in  a  still  later  case,  to  take 
cognizance  of  the  fact  that  common  brewer's  beer  is  intoxi- 
cating.^ There  can  hardly  be  a  rational  doubt  that  either 
one  of  these  beverages  would  produce  substantially  the 
same  effect  as  the  others  upon  the  human  system,  if  taken 
in  sufficient  quantities.  It  is  a  well-recognized  fact  that  each 
contains  alcohol,  and  also  that  this  is  the  intoxicating  element 
in  liquors.     The  difference  is  only  in  degree. 

There  are  certain  prominent  and  well-known  geographical 
facts  which,  in  practice,  are  judicially  noticed.  In  the  State 
of  Indiana,  the  courts  have  judicially  recognized  the  posi- 
tion of  the  falls  of  the  Ohio  River,  and  that  pilots  for  no 
other  falls  were  appointed  in  that  State.'  The  location  of 
sections,  and  the  direction  from  one  quarter-post  to 
another;*  and  the  lines  of  counties,  as  well  to  determine 
what  towns  are  within  their  boundaries,  as  to  ascertain  their 

'   Harman  v.  The  State,  iS  Ind.  450. 

3  Jackson  v.  The  Sute,  19  Ind.  31  j. 

*  Klare  i'.  The  Slate,  43  Ind.  483, 
s  Cash  V.  Auditor,  7  Ind.  227. 

*  Mossman  v.  Forrest,  17  Ind,  233. 
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area,*  have  all  been  judicially  noticed.  So,  in  Alabama,  the 
court  took  cognizance  of  the  fact  that  certain  real  estate 
within  the  district  of  lands  for  sale  at  Cahawba  were 
in  that  State."  In  England,  it  was  decided  that  the  fact  that 
Victoria,  one  of  the  British  colonial  possessions,  was  abroad, 
or  beyond  seas,  did  not  require  to  be  pleaded  or  proved.^ 
Judicial  notice  has  also  been  taken  of  the  geographical  posi- 
tion of  towns ;  *  and  the  distances  between  well-known  points 
in  the  country  ;5  and  also,  that  part  of  a  road  between  two 
points  lay  within  a  certain  county.*  The  relative  situations 
of  a  city  and  a  certain  river,'  and  the  fact  that  a  particular 
river  did  not  lie,  throughout  its  entire  length,  in  one  State,^ 
have  been  held  proper  facts  for  judicial  recognition.  Such 
prominent  features  of  the  geography  of  the  country  as  the 
positions  of  great  lakes  or  mountains,  and  the  boundaries 
and  area  of  the  several  States  of  the  Union,  would  seem  to 
be  noticed  as  a  matter  of  course  ;  but  the  fact  that  the  State 
of  Missouri  is  east  of  the  Rocky  Mountains  seems  to  have 
been  claimed  as  an  issuable  fact,  so  far  as  to  require  the 
decision  of  the  Supreme  Court  of  that  State  to  class  it 
among  matters  of  which  courts  should  take  cognizance.' 
The  navigability  of  certain  streams  might  be  a  more  doubt- 
ful question,  but  this  has  been  noticed  in  the  same  manner.'® 
And  in  a  case  in  admiralty,  where  judicial  notice  seems  to 
reach  its  uttermost  limit,  not  only  did  the  court  take  cogni- 
zance of  the  situation  of  a  foreign  town  with  reference  to  a 

*  Ham  V.  Ham,  39  Me.  263;  The  State  v.  Jackson,  39  Me.  291 ;  Board  of 
Commissioners,  etc.,  v.  Spitler,  13  Ind.  235 ;  Indianapolis,  etc.,  R.  Co.  v, 
Moore,  16  Ind.  43. 

'  King  V,  Kent,  29  Ala.  542. 

3  Cook  1/.  Wilson,  37  Eng.  Law  &  Eq.  361 ;  s,  c,  i  C.  B.  (n.  s.)  153. 

<  Indianapolis,  etc.,  R.  Co.  v,  Stephens,  28  Ind.  429. 

5  Rice  V.  Montgomery,  4  Hiss.  75;   Fabyan  v,  Russell,  38  N.  H.  84. 

^  Indianapolis,  etc.,  R.  Co.  v.  Case,  15  Ind.  2;  Indianapolis,  etc.,  R. 
Co.  V,  Paramore,  12  Ind.  406. 

7  City  Council,  etc.,  v.  Montgomery  &  Wetumpka  Plank-road  Co.,  31 
Ala,  76;  Winnipisseogee  Lake  Co.  v.  Young,  40  N.  H.  420. 

*  Cummings  v.  Stone,  13  Mich.  70. 
9  Price  V,  Page,  24  Mo.  65. 

***  Ncadcrhouser  v.  The  State,  28  Ind.  257. 


232  JUDICIAL    NOTICE    OF    FACTS. 

particular  river,  but  it  also  noticed  the  fact  that  at  certain 
times  in  the  year  a  bar  formed  in  the  mouth  of  the  river, 
over  which  vessels  of  a  certain  draught  could  not  pass.' 

If  the  reason  for  noticing  the  geographical  features  of  the 
country  is  the  fact  that  they  are  fixed  and  permanent,  such 
matters  as  the  situations  of  lakes,  rivers,  mountains,  and 
even  cities,  towns,  and  villages,  and  the  distances  between 
them,  would  stand  upon  an  equal  footing,  because  they  are 
equally  unsusceptible  of  change.  But  if  they  claim  the 
attention  of  the  court  upon  the  ground  that  they  are  widely 
known,  many  of  the  facts  judicially  acknowledged,  as,  the 
distances  between  places,  must  be  discarded  from  the  class 
of  which  courts  take  cognizance.  In  Texas,  prior  to  the 
year  1853,  the  courts  of  that  State  refused  to  take  judicial 
notice  of  the  fact  that  the  cities  of  New  York  and  New 
Orleans  were  not  situated  in  Texas,  but  were  in  the  States 
of  New  York  and  Louisiana,  respectively.'  These  were  facts 
as  certain  and  as  well  known  as  that  the  State  of  Missouri 
lies  east  of  the  Rocky  Mountains,  or  any  other  one  of  the 
matters  enumerated  above  of  this  class,  and  it  is  difficult  to 
explain  satisfactorily  why  they  should  not  be  equally  entitled 
to  judicial  recognition. 

There  are  prominent  facts  connected  with  history,  of  which 
courts  take  cognizance.  For  example,  the  destruction  of 
the  institution  of  slavery  by  the  late  war  was  judicially 
noticed  as  having  occurred  prior  to  the  adoption  of  the 
constitutional  amendment  by  which  it  was  abolished,  or  the 
passage  of  an  ordinance  or  legislative  act  for  that  purpose.^ 
The  existence  of  this  war,  together  with  the  prominent  facts 
connected  with  its  origin  and  progress,  from  1861  to  1865, 
will  be  taken  notice  of  by  the  Federal  courts,'  and  in  some 
instances  by  the  State  courts.  Thus  the  termination  of  the 
war,  although  not  marked  by  any  thing  corresponding  to  a 
treaty  of  peace,  has  been  judicially  noticed  as  a   fact  of 

■  The  PelerhofT,  Blalchf.  Priie  Cas.  463. 

"  Whitlock  I/.  Castro,  22  Texas.  loS;   Russell  v.  Marlin,  15  Texas,  238, 

J  Ferdinand  v.  The  State,  39  AU.  706. 

4  Cuyler  v.  Ferrill.  I  Abb.  U.  S.  169. 
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this  class,  and  that  it  was  concluded  prior  to  the  first  day  of 
June,  1865,  so  that  the  regular  transmission  of  mails  between 
points  within  the  section  formerly  known  as  hostile  to  the 
general  government  was  resumed  prior  to  the  eighteenth  day 
of  December  of  that  year.'     Another  incident,  which  may  be 
fairly  regarded  as  a  part  of  the  history  of  the  war,  of  which 
judicial  notice  has  been  taken,  is  that  dollars  of  Confederate 
money  were   of    different   value   from   any   description   of 
dollars  recognized  as  money  by  the  United  States.'     In  one 
instance,  the  court  seems  to  have  gone  to  the  verge  of  judi- 
cial speculation  upon  doubtful  facts,  in  taking  cognizance  of 
the  circumstance  that,  for  the  two  years  immediately  follow- 
ing the  war,  the  people   in  Alabama  were  in   very  great 
pecuniary  embarrassment  and  insolvency,  and  that,  in  con- 
sequence, it  may  have  been  extremely  difficult  for  a  guardian 
to  discharge  his  duty  to  his  wards.3     Of  the  same  category 
would  be  such  facts  as  droughts,  the  prevalence  of  disease, 
a  visitation  of  grasshoppers,  or  any  occurrence  by  which  a 
failure  of  crops  is  brought  about,  and  the  particular  crop  of 
any  individual  may  have  failed  with  the  rest.     It  is  easy  to 
understand  why  a  court  held  within  a  military  district,  even 
for  several  years  after  the  conclusion  of  hostilities,  might 
recognize  the  force  of  orders  issued  by  the  officer  in  com- 
mand ;  *  but  it  is  more  difficult  to  comprehend  the  ground 
upon  which  the  court  would  take  notice  of  the  separation  of* 
a  church  into  two  branches,  one  North  and  one  Souths  as  far 
back  as  1844,  although  it  is  described  as  an  event  connected 
with  the  history  of  the  country .5     The  courts  have  under- 
taken to  notice  the  political  and  social  condition  of  a  State ;  ^ 
which,  if  followed  as  a  rule,  might  leave  but  few  facts  to  be 
contested.     They  have  also  taken  notice  that  large  portions 
of  the  land  lying  within  the  State  were  mineral,  and  be- 

'  Turner's  Admr.  v,  Patton,  49  Ala.  406. 

*  KeppePs  Admrs.  v,  Petersburg  R.  Co.,  Chase's  Dec.  167. 

3  Ashley's  Admx.  v,  Martin,  50  Ala.  537. 

^  Gates  V,  Johnson  County,  36  Texas,  141. 

s  Humphrey  v.  Bumside,  4  Bush,  215. 

^  Lewis  V,  Harris,  31  Ala.  689 ;  Irwin  v.  Phillips,  5  Cal.  140. 


234  JUDICIAL    NOTICE    OF    FACTS. 

longed  to  the  general  government ; '  and  that  in  times  past 
the  court  was  held  at  a  certain  place,  and  the  times  when  it 
was  so  held.'  These  are  matters  of  certainty,  and  if  it  be 
in  the  power  of  the  court  to  learn  the  very  truth  of  them, 
they  may  fairly  be  classed  among  judicially  noticeable 
facts. 

In  the  light  of  some  of  the  decisions  noticed  above,  where 
matters  of  shght  importance  to  more  than  a  small  portion 
of  the  community  have  been  judicially  noticed  as  historical 
facts,  we  are  apt  to  be  suqirised  that  so  well  known  and 
established  a  fact  connected  with  the  constitutional  and 
legal  history  of  the  country  as  the  adoption  of  the  common 
law,  in  most  of  the  States,  should  be  ignored  by  the  courts 
of  one  of  them.^  It  has  been  laid  down  that  the  facts  of 
history  of  which  judicial  notice  will  be  taken  on  appeal  are 
only  such  as  arc  of  general  notoriety,  and  of  interest  to  the 
people  of  the  entire  State.'  But  of  a  fact  as  widely  known 
and  of  as  profound  interest  to  every  one  in  the  country  as 
the  firing  upon  Fort  Sumter  in  1861,  the  Supreme  Court  of 
Texas  refused  to  take  notice  as  late  as  the  sixteenth  day  of 
April  of  that  year,  because  the  only  information  of  the  event 
to  be  obtained  was  the  newspaper  accounts. >  The  position 
of  the  lines  of  the  armies  is  another  fact  connected  with  the 
late  civil  war  in  this  country  of  which  a  court  declined  to 
take  notice.^  It  is  probable,  however,  that  notice  of  a  mat- 
ter of  this  kind  would  be  taken  in  a  general  way,  so  as  to 
distinguish,  roughly  at  least,  between  districts  within  and 
those  without  the  enemy's  hnes. 

The  arts  have  also  been  noticed  judicially,  at  least  in  those 
branches  which  have  become  generally  known  in  their  major 
details,  —  as,  the  art  of  photography,  with  the  mechanical 
and  chemical  processes  employed,  the  scientific  principles  on 

'  Irwin  v.  Phillips,  s  Cal.  140. 

'  Rossi'.  Auslill,  2  Cal.  183. 

3  Bradshawi/.  Mayfielil,  18  Texas,  11. 

*  McKinnon  v.  Bliss.  11  N.  V.  I06. 
'  Bishop  v.  Jones,  l8  Texas,  194. 

*  Kelley  v.  Slorey.  6  Heisk.  202. 
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which  it  is  based,  and  its  results.'  So,  notice  was  taken  of 
the  character,  construction,  and  use  of  a  manufactured  article 
for  many  years  in  common  use  throughout  the  country,  — 
the  ice-cream  freezer,^ 

There  are  other  matters  noticeable  by  the  court,  which 
have  been  classified  as  belonging  to  "  the  general  course  of 
the  transactions  of  human  life,"  and  hence  such  as  ought  to 
be  generally  known.^  In  the  case  cited,  the  question  was 
decided  with  reference  to  the  peculiar  nature  of  lotteries ; 
and  if  the  rule  were  extended  to  all  similar  institutions,  the 
court  might  be  embarrassed  not  a  little  in  its  investigations. 
Judicial  notice  will  be  taken  of  a  custom  so  universal  and  of 
such  antiquity  that  all  men  may  be  presumed  to  know  it.*  It 
is  considered  sufficiently  well  known  that  the  society  of  Free- 
masons is  .purely  a  charitable  or  eleemosynary  organization ;  * 
that  "adm."  is  an  abbreviation  of  "administrator;"^  that 
the  facilities  of  travel  have  been  greatly  increased  by  steam 
navigation  and  by  railroads ;  ^  and  that  at  one  time  gold  coin 
was  no  longer  in  circulation  as  the  money  of  this  country, 
but  had  become  an  article  of  traffic.^  Courts  of  admiralty 
have  taken  notice  of  the  course  of  trade  between  the  West 
Indies  and  certain  ports  of  the  Southern  States  of  the  Union, 
then  under  blockade ; '  and  have  even  gone  so  far  as  to  take 
notice  of  the  fact  that  a  certain  firm  in  Nassau  had  notori- 
ously been  engaged  with  activity  in  violating  the  blockade." 

There  are  other  matters,  some  of  which  are  probably  as 
well  known  as  many  of  those  mentioned  above  as  noticeable 
by  the  courts,  of  which,  however,  the  courts  have  at  times 

'  Lake  v.  Calhoun  County,  52  Ala.  115. 

'  Brown  v.  Piper,  91  U.  S.  37. 

3  Boullemet  v.  The  State,  28  Ala.  83. 

<  Munn  V.  Burch,  25  111.  35. 

s  Burdine  v.  Grand  Lodge  of  Alabama,  37  Ala.  478. 

*  Moseley  v.  Mastin,  37  Ala.  216. 

7  Manning  v.  Gasharie,  27  Ind.  399. 

*  United  States  v,  American  Gold  Coin,  i  Woolw.  217. 

9  The  Mersey,  Blatchf.  Prize  Cas.  187 ;  The  William  H.  Northrop,  id.  23$; 
The  Stephen  Hart,  id,  387 ;  The  Peterhoff,  id,  463. 
'*»  The  Minna,  Blatchf.  Prize  Cas.  333. 
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refused  to  take  judicial  cogoizance.  Of  these  may  be 
mentioned  customs  universally  prevalent  among  the  Indian 
tribes,  or  other  rules  and  customs  local  in  their  character.' 
These  have  been  ignored,  even  in  the  locality  where  the 
custom  is  known.  The  rules  of  a  board  of  brokers,  not 
amounting  to  a  general  usage  of  trade,  are  of  course  very 
properly  excluded  from  judicial  notice;"  while  the  pro- 
priety of  the  State  courts  ignoring  the  rules  of  the  depart- 
ments of  the  government  at  Washington  is  more  doubtful, 
especially  when  the  rules  are  published  and  become  gen- 
erally known.  These  regulations  sometimes  have  the  force 
and  effect  of  positive  law.  Nevertheless,  it  has  been  held 
that  they  should  be  excluded. ^  The  laws  and  customs  of 
a  church  organization  would  seem  to  be  as  notorious,  within 
certain  limits,  as  the  separation  of  a  religious  body,  yet  they 
have  been  deemed  not  of  sufficient  general  interest  to 
demand  the  attention  of  the  court.*  The  Supreme  Court  is 
not  bound  to  take  notice  of  a  fact,  —  as,  the  recording  of  an 
instrument  in  a  particular  county,  —  merely  because  the 
County  Court  are  by  law  required  to  notice  it.'  There  are 
facts  connected  with  the  commercial  and  financial  history 
of  the  country  quite  as  well  known  as  "the  course  of 
trade,"  of  which  the  courts  of  admiralty  have  taken  notice, 
but  which  are  deemed  unworthy  of  judicial  notice.  Thus, 
the  depreciation  of  the  currency  during  the  late  war ;  *  that 
a  bank  makes  profit  by  exchange ; '  and  the  value  of  Canada 
money,*  are  of  this  class.  While,  in  another  case,  the  court 
took  judicial  notice  of  the  value  of  ordinary  labor,^  which 
can  hardly  be  said  to  be  more  certain  or  fixed  than  the  facts 

'  Turner  ».  Fish,  a8  Miss.  306;  Dulch,  etc.,  Co,  p.  Moonej,  iz  C«l.  534; 
Sullivan  v.  Hense,  i  Col.  414. 

'  Goldsmilh  v.  Sawyer,  46  Cal.  109. 

J  Hensley  v.  Tnrpey,  7  Cal.  288. 

4  Sarahass  u.  Armstrong,  16  Kan.  iga;   Youngs  v.  Ransom,  31  Barb.  49. 

J  Cicero,  elc,  Co.  v.  Craighead,  28  Ind.  174. 

*  Modawell  v.  Holmes,  40  Ala.  391. 

'  Murray  v.  Barney,  34  Bsrb.  336. 

'  KcnnotI  v.  Ayer,  11  Mich.  181. 

9  Bell  V.  Bumell,  1  J.  J.  Marsh.  516. 
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ignored.  Then,  there  are  such  matters  as  the  value  of  an 
attorney's  services ; '  the  private  seal  of  the  governor  of  a 
province ;  *  who  were  meant  by  "  Black  Republicans ; "  3  the 
age  of  one  arraigned  for  crime ;  *  the  changes  and  vicissi- 
tudes of  seasons,  and  the  times  when  crops  mature  ;5  that 
a  railroad  company  had  a  seal,  other  than  a  scrawl  which 
appeared  to  be  used  for  that  purpose ;  ^  and  the  meaning  of 
a  printer's  private  mark  to  an  advertisement,  —  thus,  "  Oct. 
3,  4t,"  as  indicating  the  date  and  term  of  publication.'' 
These  matters  are  more  or  less  notorious,  but  have  been 
rejected  as  facts  of  which  courts  should  take  notice.  Most 
of  them  are  of  a  character  to  require  proof;  while  others, 
when  compared  to  some  of  the  accepted  facts  given  above, 
show  but  the  slightest  shades  of  difference. 

The  faithful  and  effective  administration  of  justice  will 
scarcely  be  promoted  by  enlarging  the  scope  of  this  pe- 
culiar doctrine.  That  harmony  which  is  aimed  at  by  the 
courts  will  not  be  secured  by  increasing  the  number  of  sub- 
jects to  which  it  is  to  be  applied.  Fairly  questionable  facts 
should  never  be  thus  summarily  removed  from  the  field  of 

}  controversy.      Nothing   should   be   taken   for   true   merely 

because  of  its  supposed  notoriety.  Unless  there  be  very 
cogent  additional  reasons  why  it  should  be  taken  out  of  the 
class  of  traversable  facts,  it  should  be  held  subject  to  aver- 
ment and  proof.  Above  all,  this  doctrine  should  never  be 
resorted  to  for  the  rectification  of  careless  pleading,  nor  to 
supply  negligent  omissions  in  the  evidence,  merely  because 
by  so  doing  the  court  hopes  to  arrive  at  the  same  conclu- 

b  sion  which  it  thinks  should  have  been  reached  had  the  case 

been  properly  placed  before  the  jury. 


W.  P.  Wade. 


St.  Louis,  Mo. 

*  Pearson  v,  Darrington,  32  Ala.  227. 
'  Beach  v.  Workman,  20  N.  H.  379. 

3  Baltimore  v.  The  State,  15  Md.  376. 

♦  Stephenson  v.  The  State,  28  Ind.  272. 
5  Dixon  V,  Niccolls,  39  III.  372. 

^  Illinois  Central  R.  Co.  v,  Johnson,  40  III.  35. 
7  Johnson  v.  Robertson,  31  Md.  476. 
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IV.  — RESPONDEAT  SUPERIOR. 

I.    Liability  of  Master  for  Wrongs  done  by  Servant. 
II.    Who  are  Servants  within  the  meaning  of  this  Rule. 
III.    Non-liability  of   Proprietor    for  Wrongs  of  indepetident   Contractor  or 

his  Servants. 
IV.   Who  are  independent  Contractors  within  the  meaning  of  this  Rule. 

1.   LIABILITY  OF  MASTER  FOR  WRONGS  OF  SERVANTS. 

§  1.  General  Rule  as  to  Master's  Liability  for  Acts  of  Ser- 
vant.—  It  is  a  general  rule  of  law  that  a  principal  or  master 
is  civilly  responsible  for  wrongs  committed  by  his  agent  or 
servant  while  acting  about  his  business.'  It  would  perhaps 
be  difficult  to  quote  any  very  distinct  reason  in  support  of  it* 

<  Turbervili/.  SUmp,  i  Ld.  Raym.  264;  Hilsdorf^.  St.  Louis,  45  Mo.  94; 
Minler  i'.  Padiic  R.  Co..  41  Mo,  $03 :  Limpus  v.  London,  etc..  Omnibus  Co., 
I  HurL  &  Colt.  516  ;  Pennsylvania,  etc.,  Steim  Nav.  Co.  v.  Hungerford,  6  Gill 
&J.  891 ,-  Illinois  Central  R.  Co.  v.  Reedy.  17111.581;  Noble  7'.  Cunningham, 
74  111.  51 ;  Cook  V.  Patham,  24  Ala.  Zi ;  Donaldson  tr.  Mississippi,  etc.,  R. 
Co.,  18  Iowa,  »8o;  Armstrong  v.  Cooley,  10  III.  509;  Snyder  :'.  Hannibal, 
etc.,  R.  Co.,  60  Mo.  413;  Simons  v.  Monier,  29  Barb.  4201  Gilmartin  :'. 
New  York,  55  Barb.  239:  Lannen  i:  Albany  Gas-Light  Co.,  46  Barb.  264 
(affirmed,  44  N.  Y.  459):  Chapman  v.  New  York  Central  R.  Co.,  31  Barb. 
399  (affirmed,  33  N.  Y.  369) ;  Cosgrove  v.  Ogden,  49  N.  Y.  255  ;  Courtney  v. 
Baker,  60  N.  V.  1  (affirming  5  Jones  &  Sp.  249);  Day  f.  Brooklyn  City  R- 
Co.,  12  Hun,  435;  Leviness  v.  Tost,  6  Daly,  321  ;  Molt  v.  Consumers'  Ice 
Co.,  iS  Alb.  L.  J.  90;  /.  (.,  6  Reporter,  404:  Tuel  v.  Weston,  47  Vl.  634; 
Enos  V.  Hamilton,  24  Wis.  65S ;  McCahill  v.  Kipp,  2  E.  D.  Smith,  413, 
Thomas  v.  Winchester,  6  N.  V.  397 ;  Ryail  v.  Kennedy,  8  Jones  &  Sp.  347 
Pickens  I'.  Diecker,  21  Ohio  St.  113:  Harriss  v.  Mabry,  I  Ired.  240  ;  Burns 
V.  Poulaom,  L.  R.  8  C.  P.  563;  s.  c.  42  L.  J.(C  P.)  302;  12  Week.  Rep.  zo; 
29  L.  T.  (N.  s.)  329;  Venablea  ti.  Smith,  2  Q.  B.  Div.  279;  Whiteley  v.  Pep- 
per, z  Q.  B.  Div.  276;  Pickard  i'.  Smith,  10  C.  B.  [n.  s.)  470;  Booth  v. 
Mister,  7  Car.  &  P.  66;  Sadler  1/.  Henlock.  4  El.  &  Bl.  570  ;  1  Jur.  (n.  s.)  677: 
14  L.  J.  (Q.  B.)  13S;  Foreman  v.  Canterbury,  L.  R.  6  Q.  B.  214;  Whatman 
V.  Pearson,  L.  R.  3  C.  P.  422  ;  Tebbult  v.  Bristol,  etc.,  R.  Co.,  L.  R.  6  Q.  B.  73. 

*  Mr.  Justice  Coo  ley  has  presented  the  subject  in  an  admirable  manner, 
though  necessarily  with  brevity,  in  tbe  eighteenth  chapter  of  his  recent  work 
on  Torts.  But  he  does  not  attempt  to  state  the  reasons  which  underlie  the 
rule.  The  maxim.  Qui  facil  per  alium.  facit  ptr  se,  obviously  does  not  sug- 
gest the  reason  of  the  rule,  but  is  rather  a  brief  way  of  stating  the  rule  itself. 
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One  of  the  most  familiar  and  extensive  maxims  of  the  law 
exacts  of  every  person  so  to  use  his  property  as  not  to 
injure  his  neighbor.'  The  rule  under  consideration  may  be 
referred  to  a  corresponding  obligation  imposed  by  the  law 
upon  every  member  of  society,  so  to  conduct  his  business  as 
not  to  injure  others.  With  this  obligation  upon  him,  the 
law  wisely  and  justly  charges  him  with  the  same  responsi- 
bility for  acts  done  by  the  hand  of  another  as  for  acts  done 
by  his  own  hand ;  and  this  rule  of  law  takes  form  in  the 
maxim,  Qui  facit  per  alium,  facit  per  se,^ 

§  2.  Extent  of  the  Rule  —  Negligent  and  unintentional 
Wrongs. —  A  mere  statement  of  the  rule  suggests  that  the 
master  will  in  all  cases  be  liable  for  wrongs  committed  by  his 
servant,  while  acting  about  the  business  of  the  former,  through 
inattention,  negligence,  or  want  of  skill.  The  cases  already 
cited,  and  a  great  array  of  other  adjudications,  may  be 
appealed  to  in  support  of  this  statement.  It  is  perhaps 
the  only  branch  of  the  doctrine  upon  which  all  the  cases 
unite,  and  as  to  which  there  is  no  dispute.  It  is  a  rule  so 
plain  and  easy  of  application  that  it  could  not  be  made 
clearer  by  illustration.^  Nor  is  there  any  difficulty  in  apply- 
ing it  so  as  to  charge  the  master  for  injuries  inflicted  by  his 
servant  in  executing  difficult  orders^ 

*  ^iV  utere  tuo  ut  alienum  nan  ladas.  Broom's  Leg.  Max.  365,  366,  371, 
378,  383.  400,  862. 

*  Rolfe,  B.,  ID  Hobbit  v.  London,  etc.,  R.  Co.,  4  Exch.  255 ;  Coleridge, 
J-,  in  Lumiey  v,  Gye.  2  El.  &  Bl.  216;  Hutchinson  v.  York,  etc.,  R.  Co.,  5 
Exch.  350;  Lord  Cranworth,  in  Bartonshill  Coal  Co.  v.  Reid,  3  Macq.  H.  L. 
Cas.  266;  J.  <r.,  4  Jur.  (n.  S.)  767. 

^  McKenzie  v.  McLeod,  10  Bing.  385;  Whatman  v,  Pearson,  L.  R.  3  C. 
P-  422;  Moore  v.  Metropolitan  R.  Co.,  L.  R.  8  Q.  B.  36;  Goff  v.  Great 
Northern  R.  Co.,  30  L.  T.  (n.  s.)  148;  Sullivan  z^.  Scripture,  3  Allen,  564; 
McDonald  r.  Snelling,  14  Allen,  290;  Corrigan  v.  Union  Sugar  Refinery,  98 
Mass.  597;  Brown  v.  Purviance,  2  Har.  &  G.  316;  Toledo,  etc.,  R.  Co.  v, 
Maine,  67  111.  298;  Leviness  v.  Post,  6  Daly,  321 ;  Ballou  v,  Farnum,  9  Allen, 
47;  Laugher  v.  Pointer,  5  Barn.  &  Cress.  547;  Jones  v.  Hart,  2  Salk.  440; 
Sammell  v,  Wright,  5  Esp.  263. 

*  Gregory  v.  Piper,  9  Bam.  &  Cress.  591 ;  Carman  v.  New  York,  14  Abb. 
Pi".  301 ;  Luttrell  v,  Hazen,  3  Sneed,  20. 
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§  3.  Master  not  liable  when  Servant  acts  outside  of  Author- 
ity.— The  rule,  moreover,  implies  that  the  master  will  not  in 
any  case  be  liable  for  wrongs  committed  by  the  servant  while 
not  acting  about  the  master's  business;  or,  what  is  substan- 
tially the  same  thing,  while  not  acting  within  the  scope  of 
his  authority.'  This  rule  is  so  reasonable  that  the  grounds 
on  which  it  rests  need  scarcely  be  suggested.  In  all  the 
affairs  of  life,  men  are  constantly  obliged  to  act  by  others ; 
but  no  one  could  venture  so  to  act,  if  the  mere  circumstance 
that  he  employed  another  to  act  for  him  about  any  general 
or  particular  business  made  him  an  insurer  against  all  wrongs 
which  such  person  might  possibly  commit  during  the  period 
of  such  employment.  The  law  does  not  even  put  a  father 
under  such  an  onerous  responsibility  in  respect  of  the  torts 
of  his  minor  child,'  nor  was  a  master  so  answerable  for  his 
slave ;  ^  although,  upon  grounds  of  public  policy,  a  husband 
is  liable  civiliter  for  the  torts  of  his  wife,  and  will  not  be 
heard  to  deny  that  she  acted  under  his  coercion  when  the 
act  was  done  in  his  presence.*  But  in  other  cases,  where 
the  relation  of  master  and  servant  subsists  by  virtue  of  con- 

'  Middleton  v.  Fowler,  1  Salk.  iSl;  McManus  i'.  Cricken.  I  East.  106; 
Wright  f.  Wilcox,  19  Wend.  343;  Douglass  t/.  Stephens,  18  Mo.  362;  McClen- 
agan  i/.  Brock,  5  Rich.  L.  17:  Mali  v.  Lord,  39  N.  Y  381;  McKeniie  v. 
McLeod,  10  Bing.  385;  Snyder  v.  Hannibal,  elc.  R.  Co.,  60  Mo.  413;  Hud- 
son J/.  Missouri,  etc.,  R.  Co.,  16  Kan.  470;  Lamb  1:  Lady  Palk,  9  Car. 
&  P.  629;  Haack  v.  Fearing.  5  Robt.  528;  i.  f..  35  How.  Pr.  459;  Wil- 
son V.  Pcverly,  2  N.  H.  548;  McCoy  i-.  McKowen.  16  Miss.  487;  Cav- 
anagh  v.  Dinsmore,  12  Hun,  465;  Cousins  v.  Hannibal,  elc,  R.  Co.,  66 
Mo.  572;  6  Cenl.  L.  J.  294:  Mitchell  v.  Crassweller,  13  C.  B.  136;  17  Jur. 
716;  22  L.  J.  (C.  P.)  100;  Canlrell  i/.  Colwell,  3  Head.  471;  Bard  j:  Vohn, 
16  Pa.  St.  482;  Campbell  v.  Providence,  9  R,  I.  262;  Storey  i'.  .\shton,  L. 
R.  4Q- B.  476;  I.  r.,  38  L.  J.  (Q.  B.}2i3:  17  Week.  Rep.  727;  10  Best.  & 
S.,337i  Rayner  t:.  Mitchell.  1  C.  P.  Div.  357;  Slealh  t.  Wilson.  9  Car. 
&  P.  607  ;  /.  £-.,  JHi  nom.  Heath  v.  Wilson,  I  Moo.  &  R.  181 ;  Joel  v.  Mor- 
rison, 6  Car.  &  P.  SOI ;  Goodman  v.  Kennell,  1  Car.  &.  P.  167 ;  I  Moo.  &  P. 
241 ;  Patten  v.  Rea,  2  C.  B.  (n.  s.)  606;  3  Jur.  (N.  s.)  892  ;  26  L.  J.  <C.  P.) 
235;  Lyons  f.  Martin,  8  Ad,  &  E,  512;  3  Nev.  &  P.  509;  Yates  v.  Squires, 
19  Iowa,  26:   Porter  v.  Chicago,  etc..  R.  Co.,  41  Iowa,  358. 

'  Cooley  on  Torts,  533;  Yates  v.  Squires,  19  Iowa,  26. 

5  Wright  V.  Weatherly,  7  Verg.  367. 

*  Cooley  on  Torts.  531  ;  Schouler's  Dom.  Rel.  102. 
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tracts  and  "  the  servant,  instead  of  doing  that  which  he  is 
employed  to  do,  does  something  which  he  is  not  employed 
to  do  at  all,  the  master  cannot  he  said  to  do  it  by  his  ser- 
vant," *  and  the  maxim,  Qui  facit  per  alium^facit  per  se^  does 
not  apply.  In  other  words,  if  the  servant  steps  aside  from 
his  master's  business,  for  how  short  a  time  soever,  to  commit 
a  wrong  not  connected  with  such  business,  the  relation  of 
master  and  servant  will  be  deemed  to  iiave  been  for  the  time 
suspended,  the  act  will  be  treated  as  the  personal  act  of  the 
servant,  and  he  alone  will  be  responsible  for  it. 

§  4.  What  if  the  Act  of  the  Servant  is  wilful^  malicious^ 
wanton,  or  criminal,  —  Thus  far  all  is  clear.  The  first  conflict 
among  the  adjudications  has  grown  out  of  the  difficulty  of  de- 
termining under  what  circumstances  a  servant  is  to  be  deemed 
as  having  acted  for  his  master,  and  under  what  for  himself 
And  here  we  encounter  a  number  of  decisions  which  hold 
that,  where  a  servant  abandons  his  duty  and  wilfully  becomes 
a  wrong-doer,  the  master  will  not  be  responsible,  unless  it 
be  shown  that  he  authorized  the  particular  act,  or  ratified  it 
after  it  was  committed ; '  or,  as  these  cases  more  generally 
formulate  the  rule,  the  master  will  not  be  liable  for  the 
wilful  or  criminal  acts  of  his  servant,  although  done  at  a 
time  when  he  was  pursuing  his  master's  business,  and 
although  done  with  the  means  which  the  master  had  placed 
in  his  hands  for  the  discharge  of  such  business.^ 

*  Maule,  J.,  in  Mitchell  v.  Crassweller,  13  C.  B.  236;  17  Jur.  716;  22  L. 
J.  (C.  P.)  100. 

'  McManus  v.  Crickelt,  i  East,  106;  Brown  v,  Purviance,  2  Har.  &  G. 
316;  Moore  V.  Sanborne,  2  Mich.  519;  Lindsay  v.  Griffin,  .2  Ala.  629. 
Contra^  St.  Louis,  etc.,  R.  Co.  v.  Dalby,  19  111.  353 ;  Illinois,  Central  R.  Co. 
V.  Read,  37  111.  484. 

3  Jones  V,  Hart,  2  Salk.  440 ;  Vanderbilt  v.  Richmond  Turnpike  Co.,  2  N. 
Y.  479;  Philadelphia,  etc.,  R.  Co.  v.  Wilt,  4  Wilt.  143;  Wright  v,  Wilcox,  19 
Wend.  343;  De  Camp  v,  Mississippi,  etc.,  R.  Co.,  12  Iowa,  348;  Cooke  v, 
Illinois  Central  R.  Co.,  30  Iowa,  202;  Eraser  v.  Freeman' 43  N.  Y.  566; 
Garvcy  v.  Dung,  30  How.  Pr.  315;  Steele  v.  Smith,  3  E.  D.  Smith,  321; 
Ryan  t;.  Hudson  River  R.  Co.,  i  Jones  &  Sp.  139;  McCoy  v,  McKowen,  26 
Miss.  487;  New  Orleans,  etc.,  R.  Co.  v.  Harrison,  48  Miss  112;  Oxford  v. 
Peter,  28  III.  434;  Johnson  v.  Barber.  10  III.  425;  Tuller  v.  Voght,    13  111. 

VOL.  V.  NO.  2.  16 
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The  courts  which  have  so  ruled  have  proceeded  on  the 
theory  that  authority  from  the  master  to  the  servant  to 
commit  a  wilful  wrong,  or  a  crime,  will  not  be  implied,  and 
that  the  servant,  when  so  acting,  will  therein  be  deemed  to 
act,  not  for  his  master,  but  for  himself.  If  he  makes  use  of 
his  master's  property  in  committing  this  wrong,  he  will  be 
deemed,  according  to  the  fantastic  reasoning  of  Lord 
Kcnyon,  to  have  acquired,  for  the  time  being,  a  special 
property  therein.'  The  fallacy  of  this  reasoning  was  that 
it  made  a  certain  mental  condition  of  the  servant  the  test 
by  which  to  determine  whether  he  was  acting  about  his 
master's  business  or  not.'  Moreover,  with  respect  of  all 
intentional  acts  done  by  a  servant  in  the  supposed  fur- 
therance of  his  master's  business,  it  clothed  the  master 
with  immunity  if  the  act  was  right,  because  it  was  right; 
and  if  it  was  wrong,  it  clothed  him  with  a  hke  immunity 
because  it  was  wrong.  He  thus  got  the  benefit  of  all  his 
servants'  acts  done  for  him,  whether  right  or  wrong,  and 
escaped  the  burden  of  all  intentional  acts  done  for  him 
which  were  wrong.  Under  the  operation  of  such  a  rule,  it 
would  always  be  more  safe  and  profitable  for  a  man  to 
conduct  his  business  vicariously  than  in  his  own  person. 
He  would  escape  liability  for  the  consequences  of  many  acts 
connected  with  his  business,  springing  from  the  imperfection 
of  human  nature,  because  done  by  another,  for  which  he 
would  be  responsible  if  done  by  himself.  Meanwhile  the 
public,  obliged  to  deal  or  come  in  contact  with  his  agents, 
for  intentional  injuries  done  by  them  might  be  left  wholly 
without  redress.  He  might  delegate  to  persons  pecuniarily 
irresponsible  the  care  of  large  factories,  of  extensive  mines, 
of  ships  at  sea,  or  of  railway  trains  on  land,  and  these 
persons,  by  the  use  of  the  extensive  power  thus  committed 
to  them,   might   inflict  wanton   and   malicious   injuries   on 

277;  Pritchard  v.  Keefer,  53  III.  117;  Hally  v.  Markel.  44  IIL  115;  Wes. 
son  V.  Seaboard,  etc,  R.  Co.,  4  Jones'  L.  379;  Puryear  v.  Thompson,  S 
Humph.  397. 

'  McManus  v.  CrickeU,  I  East,  106. 

'  Countryman,  J.,  In  Rounds  v.  Delaware,  etc.,  R.  Co.,  3  Hun,  336. 
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third  persons,  without  other  restraint  than  that  which  springs 
from  the  imperfect  execution  of  the  criminal  laws.  A  doc- 
trine so  fruitful  of  mischief  could  not  long  stand  unshaken 
in  an  enlightened  system  of  jurisprudence.  We  shall  not, 
thefcfore,  be  surprised  to  find  it  repudiated  by  eminent 
writers,'  and  by  a  respectable  array  of  modern  authority.* 

Such  a  rule,  fairly  applied,  would  lead  to  the  result  em- 
bodied in  the  charge  of  a  judge,  at  nisi  prius,  in  a  leading 
case  in  Illinois :  ^  If  the  conductor  of  a  railway  train,  author- 
ized to  remove  therefrom  persons  who  refuse  to  pay  their 
fare,  uses  merely  as  much  force  as  is  necessary  to  effect  this 
result,  the  company  will  not  be  liable,  for  the  act  is  proper ; 
and  if  he  uses  more  force  than  is  necessary,  the  company 
will  not  be  liable,  for,  in  so  far  as  he  uses  excessive  force, 
the  act  is  his  own  act,  and  not  the  company's.  There  is  no 
sense  in  this,  and  it  is  not  the  law.  The  modern  rule  is,  that 
if  a  servant,  authorized  to  use  force  about  his  master's  busi- 
ness, uses  excessive  force ^  his  master  must  answer  in  damages 
to  the  person  thereby  injured,  wholly  without  reference  to 
the  state  of  mind  under  which  the  servant  acted.*     If  he  is 


'  Reeve's  Dom.  Rel. ;  Cooley  on  Torts. 

*  Shea  V,  Sixth  Avfenue  R.  Co.,  62  N.  Y.  180;  Mott  v.  Consumers'  Ice  Co. 
(same  court,  1878),  18  Alb.  L.  J.  90;  Croft  v.  Alison,  4  Bam.  &  Aid.  590; 
Howe  V.  Newmarch,  12  Allen,  49;  Wolfe  v.  Mersereau,  4  Duer,  473;  McCor- 
mick  T.  Pennsylvania  R.  Co.,  49  N.  Y.  303 ;  Pittsburg,  etc.,  R.  Co.  v.  Dona- 
hue, 70  Pa.  St.  119;  Jeffersonville,  etc.,  R.  Co.  v,  Rodgers,  38  Ind.  116; 
Toledo,  etc.,  R.  Co.  v.  Harmon,  47  111.  298 ;  Chicago,  etc,  R.  Co.  v,  Dickson, 
63  111.  151;  Philadelphia,  etc.,  R.  Co.  v.  Derby,  14  How.  568;  Hawes  z/. 
Knowles,  114  Mass.  518;  Sherley  v,  Billings,  8  Bush,  147;  Hawkins  z'. 
Riley,  17  B.  Mon.  loi ;  Duggins  v.  Watson,  15  Ark.  118;  Eckert  v,  St. 
Louis  Transf.  Co.,  2  Mo.  App.  36;  Gillett  v,  Missouri  River  Valley  R. 
Co.,  55  Mo.  315;  Malecek  v.  Tower  Grove,  etc.,  R.  Co.,  57  Mo.  17;  Buckley  v, 
Ki^app,  48  Mo.  152;  Ramsden  v,  Boston,  etc.,  R.  Co.,  104  Mass.  117;  North- 
western R.  Co.  V,  Hack,  66  111.  238;  Metcalf  v.  Baker,  2  Jones  &  Sp.  10 ; 
Rounds  V,  Delaware,  etc.,  R.  Co.,  3  Hun,  329  (affirmed,  64  N.  Y.  129). 

3  Charge  of  the  judge  at  nisi  prius.  in  St.  Louis,  etc.,  R.  Co.  v.  Dalby,  19 

»"•  353- 

*  Hewitt  V.  Swift,  3  Allen,  420;   Moore  v.  Fitchburg  R.  Co.,  4  Gray,  465 ; 

Seymour  v.  Greenwood,  6  Hurl.  &  N.  359;  4  L.  T.  (n.  s.)  835  ;  s,  r..  30  L.  J. 
(Exch.)  327;  Chicago,  etc.,  R.  Co.  v.  Parks,  18  111.  460;  Cohen  v.  Dry 
Dock,  etc.,  R.  Co.,  69  N.  Y.  170;  Echols  v.  Dodd,   20  Texas,   {90;   Rounds 


244  RESPONDEAT   SUPERIOR. 

required  to  use  force,  and  is  left  to  his  discretion  as  to  how 
much  he  shall  use,  the  master  will,  upon  either  view  of  the 
subject,  be  answerable  if  he  uses  too  much  force  through 
negligence'  The  distinction  was  thus  stated  in  an  English 
per  curiam  opinion,  much  quoted :  "  If  a  servant,  driving  a 
carriage,  in  order  to  effect  some  purpose  of  his  own,  wantonly 
strike  the  horses  of  another  person,  and  produce  the  acci- 
dent, the  master  will  not  be  liable.  But  if,  in  order  to  per- 
form his  master's  orders,  he  strikes,  but  injudiciously  and  in 
order  to  extricate  himself  from  a  difficulty,  that  will  be  neg- 
hgent  and  careless  conduct,  for  which  the  master  will  be 
liable,  being  an  act  done  in  pursuance  of  the  servant's  em- 
ployment." ' 

§  5.  How  as  to  Corporations.  —  To  show  how  thoroughly 
this  doctrine  is  exploded,  we  may  instance  the  fact  that  a 
corporation,  from  its  very  nature,  can  act  only  through  its 
agents,  who  are  in  law  deemed  its  servants;  and  yet,  al- 
though there  is  some  Year-Book  law  to  the  contrary,'  it  is 
now  firmly  settled  that  a  corporation  may  commit  a  tres- 
pass,* and  accordingly  that  an  action  of  trespass  will  lie 
against  it ; '  nay,  it  may  be  answerable  civiliter  for  an  assault 

V.  Delaware,  etc..  R.  Co..  64  N.  Y.  119  (offirmiitg  3  Hun.  3*9;  5  N.  V.  S. 
C.  (T.  &  C.)475):  St.  Louis,  etc.,  R.  Co.  v.  Dalby,  19  III.  353.  Contra, 
Canlrell  v.  Colwell,  3  Head,  471. 

'  Puryear  j:  Thompson,  5  Humph.  397;  Seymour  v.  (ireenwood.  6  Hnrl. 
&  N.  359;  Crofi  &  Alison.  4  Bim.  &  Aid.  590. 

'  Crofi  V.  Alison,  4  Barn.  &  Aid.  590. 

3  Aug.  &  Amts  on  Corp.,  sec.  385.  . 

1  IllinDis  Cenlral  R.  Co.  r.  Read.  37  111.  508,  509.  per  Breese,  J. ;  Maund 
v.  Monmouthshire  Canal  Co.,  4  Mar.  &  G.  45a;  /.  c,  5  Sco.  K.  R.  457; 
Hay  7'.  Cohoes  Co.,  3  Barb.  41  (affirmed,  s  N.  Y.  1 59) ;  Moore  v.  Fitchburg  R, 
Co..  4  Gray,  465;  Edwards  v.  Union  Bank.  I  Fla.  136;  Whilcmin's  Enetu- 
tora  V.  Wilmington,  elc,  R.  Co.,  2  Harr.  (Del.)  514;  Smith  t:  Birmingham 
Gas  Co..  I  Ad.  &  E.  516.  See  Varborough  t.  Bank  of  England.  16  Ensl.  6 ; 
Giles  v.  Taff  Vale  R,  Co..  2  El,  &  Bl.  Si!;  Balh  !>.  Caton.  37  Mich.  199; 
Hewitt  V.  Swift.  3  Allen,  410;  Lesher  v.  Wabash  Nav.  Co..  14  III.  85;  Hind 
K,  Wabash  Nav.  Co.,  15  III.  72;  Chicago,  etc.,  R.  Co.  i^.  McCarthy,  ao  III.  385. 

i  Barnard  p.  Stevens,  a  Aik.  429;  Lyman  v.  Bridge  Co..  1  Aik.  ZSJ  ; 
Underwood  v.  Newport  Lyceum,  5  B.  Mon.  130;  Crawfordsville,  etc.,  R.  Co. 
V.  Wright,  5'Ind.  151;  Hazen  v.  Boston,  etc.,  R.  R.,  2  Gray.  S74T   Chicago^ 
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and  battery/  for  a  libel,'  for  false  imprisonment,3  or  for 
fraud/' and  yet  in  all  these  cases  the  act  is  necessarily  wilful 
and  malicious.*  The  rule  that  a  corporation  is  answerable 
for  the  trespasses  of  its  agents  extends  even  to  municipal 
corporations.*  Indeed,  the  rule  may  be  broadly  stated  that, 
in  respect  of  liability  for  the  acts  of  their  servants,  private 
corporations  stand  on  the  same  footing  as  individuals.^  The 
only  limitation  upon  this  rule  appears  to  be  that  the  busi- 
ness about  which  the  agent  was  acting  when  he  did  the 
wrong  must  have  been  such  a  business  as  the  corporation 
could  lawfully  engage  in ;  it  must  have  been  —  speaking 
with  reference  to  the  power  of  the  corporation  itself,  and  not 
with  reference  to  the  power  of  the  particular  agent  under 

etc,  R.  Co.  V,  Fell,  22  111.  333;  Chicago,  etc.,  R.  Co.  v.  Whipple,  22  111. 
105;  Crocker  v.  New  London,  etc.,  R.  Co.,  24  Conn.  249. 

'  St.  Louis,  etc.,  R.  Co.  v,     alby,  19  111.  353. 

'  Philadelphia,  etc.,  R.  Co.  v.  Quigley,  21  How.  202;  Whitfield  v.  Soulh- 
Eastern  R.  Co.,  El.  Bl.  &  El.  115.  See  Lawless  v.  Anglo-Egyptian,  etc.,  Co., 
L.  R.  4  Q.  B.  262. 

3  Goff  V.  Great  Northern  R.  Co.,  3  El.  &  El.  672 ;  Moore  v.  Metropolitan 
R.  Co.,  L.  R.  8  Q.  B.  36;  Bayley  v.  Manchester,  etc.,  R.  Co.,  L.  R.  8  C.  P. 
148;  Moore  v.  Fitchburg  R.  Co.,  4  Gray,  465. 

*  Directors  v,  Kisch,  L.  R.  2  H.  L.  99;  Smith  v.  Reese  River  Co.,  L.  R. 
2  Eq.  264;  Vreeland  v.  New  Jersey  Stone  Co.,  29  N.  J.  Eq.  190;  Western 
Bank  of  Scotland  v.  Addie,  L.  R.  I  H.  L.  Sc.  145;  National  Exchange  Co. 
of  Glasgow  V,  Drew,  2  Macq.  H.  L  Cas.  103;  Mackey  v.  Commercial  Bank 
of  New  Brunswick,  L.  R.  5  P.  C.  394.  Compare  Ranger  v.  Great  Western  R. 
Co.,  5  H.  L.  Cas.  72. 

*  Sir  Nathaniel  Lindley,  in  his  admirable  work  on  "Partnerships"  (Vol. 
1.  4th  ed.,  p.  300),  declares,  after  examining  the  authorities,  that  there  is  no 
ground  for  holding  that  the  nature  of  a  corporate  body  is  such  that  it  cannot, 
in  point  of  law,  be  guilty  of  a  malicious  injury,  and  that  the  cases  remove  all 
doubts  expressed  in  Stevens  v.  Midland  Counties  R.  Co.,  10  Exch.  352. 

^  Buffalo,  etc.,  Turapike  Co.  v.  Buffalo,  i  N.  Y.  S.  C.  (T.  &  C.)  537 ;  Carman 
V.  New  York,  14  Abb.  Pr.  301 ;  Hanvey  v,  Rochester,  35  Barb.  177;  Lee  v, 
Sandy  Hill,  40  N.  Y.  442 ;  Quinn  v.  Paterson.  27  N.  J.  L.  35  ;  McGary  v.  Lafay- 
ette, 12  Hob.  (La.)  668,  674;  s,  r.,  4  La.  An.  440;  Walling  v,  Shreveport,  5 
I-a.  An.  660;  Wilde  v.  New  Orleans,  12  La.  An.  15. 

'  Donaldson  v,  Mississippi,  etc.,  R.  Co.,  18  Iowa,  280;   Rex  v.  Medley,  6 

Car.  &  P.  292;  Bath  v,  Caton,  37  Mich.   199;  6  Reporter,  335;    Louisville, 

etc.,  R.  Co.  V.  Collins,  2  Duv.  114;  Pittsburgh,  etc.,  R.  Co.  v.  Ruby,  38  Ind. 

*94;  St  Louis,   etc.,  R.   Co.   v.   Dalby,  19  111.  353;  Illinois,  etc.,  R.  Co.  v. 

^€a<l,  37  III.  484;  Bloodgood  v,  Mohawk  R.  Co.,  18  Wend.  9. 
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his  instructions  —  intra  vires,  and  not  ultra  vires.  For  if  the 
company  was  disabled  from  authorizing  its  agent  to*  trans- 
act the  particular  business,  or  from  ratifying  after  it  had 
been  transacted,  there  appears  to  be  no  ground  on  which 
the  relation  of  principal  and  agent,  or  master  and  servant, 
can  be  deemed  to  have  subsisted  between  them.'  The 
same  liability  extends  to  municipal  corporations,  for  the 
wrongful  acts  of  their  agents.  In  those  cases  where  they 
are  answerable  in  damages  at  all,  —  a  subject  discussed  at 
large  by  the  present  writer  in  a  former  article,"  —  the  rule  of 
respondeat  superior  applies  to  them  the  same  as  it  does  to 
individuals.^ 

§  6.  Acting  zvitkout  Orders  or  against  Orders.  —  Such  being 
the  nature  of  the  master's  liability,  it  is  immaterial  that  the 
servant  proceeded  without  orders  touching  the  particular 
act,*  and  the  master  will  be  liable  even  where  the  servant 
acted  contrary  to  express  orders.^ 

§  7.  Liable  for  Servant's  Trespasses.  —  From  these  consid- 
erations, it  is  obvious  that  this  principle  extends  so  far  as  to 
make  a  master  liable  for  trespasses  upon  the  property  of 
others,  negligently  committed,^ — as,  where  a  master  sends 


'  Lindley  on  Pari.  (4th  ed.)  300. 
»  Vol.  v.,  p.  79. 

3  Hilsdorf  V.  St.  Louis,  45  Mo.  94,  97;  Ross  v.  Madison  i  Ind.  281 ; 
Cotes  V.  Davenport,  9  Iowa,  227  ;  Templin  v.  Iowa  City,  14  Iowa,  59 ;  Deyoe 
V.  Saratoga  Springs,  i  Hun,  341  ;  Bailey  v.  New  York,  3  Hill,  531 ;  s.  r.,  2 
Denio,  433;  Delmonico  v.  New  York,  i  Sandf.  S.  C.  222;  Lloyd  t^.  New 
York,  5  N.  Y.  369;  Carman  v.  New  York,  14  Abb.  Pr.  301;  Cincinnati  r. 
Stone,  5  Ohio  St.  38;  St.  Paul  v.  Seitz,  3  Minn.  297. 

4  Leviness  v.  Post,  6  Daly,  321  ;  Page  v.  Defries,  7  Best  &  S.  137  (over- 
ruling Lamb  v.  Lady  Palk,  9  Car.  &  P.  621). 

5  Garretzen  2/.  Duenckel,  50  Mo.  104;  Limpus  v,  London,  etc..  Omnibus 
Co.,  I  Hurl.  &  Colt.  526;  5.  r.,  32  L.  J.  (Exch.)  34;  Southwick  v.  Estes,  7 
Cush.  385;  Toledo,  etc.,  R.  Co.  v,  Harmon,  47  III.  298;  Philadelphia,  etc., 
R.  Co.  V.  Derby,  14  How.  568;  Duggins  v,  Watson,  15  Ark.  I18;  Higgins 
V.  Watervliet,  etc.,  R.  Co.,  46  N.  Y.  23;  Southwick  v.  Kstes,  7  Cush.  385; 
Paulmier  v.  Erie  R.  Co.,  34  N.  J.  L.  151.  See  Haack  v.  Fearing,  5  Robt. 
528;  J.  r.,  35  How.  Pr.  459. 

^  Luttrell  V.  Hazen,  3  Sneed,   20;   Bath  v.  Caton,  37   Mich.  199;  s.  r.,  6 
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his  servant  to  cut  timber  in  his  wood,  without  taking  care  to 
advise  him  as  to  its  boundaries,  and  he  thereby  accidentally 
fells  a  tree  on  the  land  of  another ; '  or  where  the  master 
directs  his  servant  to  pile  rubbish  in  a  certain  place,  and  it 
accidentally  slides  down  against  his  neighbor's  wall ; '  or 
when  a  servant,  in  order  to  move  his  master's  barge  to  a 
dock,  removes  the  plaintiff's  therefrom,  and  so  injures  it.3 

§  8.  Rule  affected  by  one ' j  Dominion  o^ter  his  Property, — A 
man's  dominion  over  his  property  carries  with  it  correspond- 
ing  duties,  which  may  operate  to  displace  this  rule  in  par- 
ticular instances.  Thus,  a  man  must  not  suffer  a  nuisance  to 
exist  on  his  property,  although  it  is  the  act  of  a  stranger. 
It  follows  that  if  his  servant  do  an  act  about  his  real  prop- 
erty which  amounts  to  a  nuisance,  he  must  answer  for  it, 
although  the  act  may  have  been  of  such  a  quality  as  to  be 
deemed  the  servant's  personal  act,  and  not  his.^  Again,  if 
the  servant  of  A.  does  an  act  touching  the  property  of  B., 
under  the  direction  of  B.,  in  consequence  of  which  an  in- 
jury happens  to  C,  A.  will  not  be  liable  to  C,  although  A.'s 
servant,  when  so  acting  under  the  direction  of  B.,  was  also 
prosecuting  the  business  of  his  own  master;  for,  in  respect 
of  the  particular  act,  he  is  to  be  deemed  the  servant  of  B., 
and  not  of  A.s 

§  9.  Resulting  Doctrines, —  A  number  of  conclusions  result- 
ing from  the  foregoing  principles  may   here  be   grouped 

Reporter,  335 ;  Gregory  v.  Piper,  9  Bam.  &  Cress.  591 ;  j.  r.,  4  Man.  &  R. 
500;  Mackay  v.  Commercial  Bank  of  Brunswick,  L.  R.  5  P.  C.  394.  Contra, 
Bolingbroke  v,  Swindon  Local  Board,  L.  R.  9  C.  P.  575. 

■  Bath  V,  Caton,  37  Mich.  199. 

'  Gregory  v.  Piper,  9  Bam.  &  Cress.  591. 

3  Page  V.  Defries,  7  Best  &  S.  137. 

*  Simons  v,  Monier,  29  Barb.  419;  Althorf  v.  Wolfe,  22  N.  Y.  355;  Reg. 
V.  Stephens,  L.  R.  i  Q.  B.  701;  35  L.  J.  (M.  C.)  251;  14  Week.  Rep. 
859;  14  L.  T.  (n.  s.)  593;  7  Best  &  S.  710.  See  Harlow  v.  Humiston,  6 
Cow.  189;  Robbins  v.  Mount,  4  Robt.  553;  Pickard  v.  Smith,  10  C.  B.  (n.  s.) 
470 ;  Whiteley  v.  Pepper,  2  Q.  B.  Div.  276. 

5  Murphy  v.  Caralli,  3  Hurl.  &  Colt.  461 ;  10  Jur.  (n.  s.)  1207;  34  L.  J 
(Exch.)  14;  13  Week.  Rep.  165;  Clapp  v.  Kemp,  122  Mass.  481. 
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together.  The  fact  that  the  servant  was  personally  liable  to 
damages  under  a  statute  which  he  was  at  the  time  violating 
will  not  render  his  master  the  less  liable  at  common  law,' 
though,  if  the  action  is  brought  upon  the  statute,  the  master 
will  not  be  liable,'  —  as,  where  the  defendant's  servant,  by 
driving  his  master's  carriage  on  the  wrong  side  of  the  road 
contrary  to  the  commands  of  a  statute,  collided  with  the  plain- 
tiff's carriage,  causing  damage.^  In  those  cases  where  i«oW- 
edge  is  essential  to  charge  a  person  for  negligence,  as  in  case 
of  keeping  a  vicious  animal,  the  knowledge  of  the  servant, 
touching  the  thing  committed  to  him,  will  be  imputed  to  the 
master.*  This  is  merely  an  application  of  the  general  rule 
that  notice  to  an  agent,  of  any  matter  touching  his  principal's 
business,  about  which  the  agent  is  at  the  time  acting,  is  notice 
to  the  principal.^  Whether  the  servant  was  acting  within 
the  scope  of  his  employment  is  frequently  ie/t  to  the  jury^ 

§  10.  Form  of  the  Action.  — With  respect  to  the  form  of  the 
action,  whether  trespass  or  case,  where  the  old  system  of 
pleading  still  prevails,  the  following  may  be  stated  as  the 
fair  result  of  the  cases :  If  the  command  of  the  master  is  to 
do  a  lawful  act,  and  the  servant  does  it  in  an  unlawful  man- 
ner, so  as  to  injure  another,  then  case,  and  not  trespass,  is 
the  proper  remedy.'     But  where  the  ac.  which  the  master 

'   Reynolds  v.  Hnnrahan,  too  Mass.  313. 
'  Goodhue  V.  Din,  X  Gray,  181. 
3  /bid. 

*  Baldwin  v.  Casella.  L.  R.  7  Exch.  325;  41  L.  J-  (Exch.)  167  r  ai 
Week.  Rep.  16;  z6  L.  T.  (n.  s.)  707!  GUdman  7.  Johnson,  36  L.  J.  (C.  P.) 
153:  Apptebec  I..  Percy,  L.  R.  9  C.  P.  647  ;  30  L.  T.  (n.  s.}78s:  43  U  J, 
(C.  P.)  365;  Jeffrey  v.  Bigelow.  13  Wend.  518. 

S  Aslor  1-.  Wells,  4  Wheal.  466  ;  Bracken  v.  Miller,  4  Walts  &  S.  I03 ; 
Reed's  Appeal,  34  Pa.  St.  207  ;  Mechanics'  Bank  v.  Selon,  1  Pel,  309;  Jttck- 
son  V.  Sharp,  9  Johns.  161 ;  Jackson  r.  Winslow,  9  Cow.  13;  Jackson  r. 
Leek,  19  Wend.  339;  Bank  of  United  Stales  v.  Davis,  i  Hill,  451 ;  Fuller  v. 
Benetl,  i  Hare,  402;  Sheldon  v.  Cox,  1  Ed^n,  224;  Sterling  Bridge  Co.  t; 
Baker,  75  III.  139;  Wade  on  Notice,  sec.  671. 

*  Whatman  v.  Pearson,  L.  R.  3  C.  P.  421;  Molt  v.  Consumers'  Ice  Co., 
18  Alb.  L.  J,  90;  s.  c.  6  Reporter,  404;  Cohen  v.  Dry  Dock,  etc.,  R.  Co., 
69  N.  Y.  170. 

'  Illinois  Central  R.  Co.  v.  Reedy,  t7  III.  580;  St.  Louis,  etc,  R.  Co.  v. 
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commanded  the  servant  to  do  is  unlawful  in  itself,  and  the 
wrong  does  not  result  merely  from  the  manner  of  doing  it, 
trespass  will  lie.'  To  illustrate :  If  a  railway  passenger  re- 
fuses to  pay  his  fare,  and  the  conductor,  in  ejecting  him 
from  the  train,  which  he  may  lawfully  do,  puts  him  off  while 
the  train  is  in  motion,  or  uses  excessive  force,  whereby  a 
cause  of  action  accrues  to  the  passenger,  the  action  against 
the  company  will  be  case.  But  if  the  company  directs  its 
conductors  to  collect  illegal  fares  of  passengers,  and  a  pas- 
senger resists  payment,  for  which  cause  the  conductor  puts 
him  off  the  train,  the  action  against  the  company  will  be 
trespass ; '  and  the  use  of  any  excessive  force  beyond  what 
was  necessary  to  execute  the  unlawful  order,  or  any  care- 
lessness on  the  part  of  the  conductor,  whereby  the  passen- 
ger is  specially  injured,  will  go  in  aggravation  of  damages. 
It  should  be  added,  that  under  the  English  doctrine  spring- 
ing out  of  McManus  v,  Crickett  which  acquits  the  master 
where  the  servant  acted  wilfully ^^  it  is  seldom  that  a  state  of 
facts  will  arise  where  trespass  will  lie  against  the  master, 
unless  he  commanded  the  act.  "  The  result  of  the  authori- 
ties," said  Parke,  B.,  "  is,  that  if  the  servant,  in  the  course  of 
his  master's  employ,  drives  over  any  person,  and  does  a  wil- 
ful injury,  the  servant,  and  not  the  master,  is  liable  in  tres- 
pass; if  the  servant,  by  his  negligent  driving,  causes  an 
injury,  the  master  is  liable  in  case ;  if  the  master  himself  is 
driving,  he  is  either  liable  in  case  for  his  negligence,  or  in 
trespass  because  the  act  was  wilful."  * 

Dalby,  19  III.  353,  375;  Lindsay  v.  Griffin,  22  Ala.  629;  Bath  v.  Caton,  37 
Mich.  199,  203;  McManus  v,  Crickett,  i  East,  106;  Sharrod  v.  London,  etc., 
R.  Co.,  4  Exch.  580;  Morley  v.  Gaisford,  2  H.  Black.  442;  Gordon  v,  Roet, 
4  Exch.  365. 

'  St.  Louis,  etc  ,  R.  Co.  v.  Dalby,  19  111.  353,  375 ;  Gregory  v.  Piper,  9 
Bam.  &  Cress.  591. 

'  St.  Louis,  etc..  R.  Co.  v,  Dalby,  19  111.  353,  375. 

3  Ante,  \  4. 

4  See  also  Savignac  v.  Roome,  6  Term  Rep.  125.  Where,  the  master  was 
sitting  by  the  side  of  his  servant,  who  was  driving  him,  in  his  gig,  and  his  horse 
ran  away,  doing  an  immediate  injury  to  the  plaintiff's  property,  it  was  held 
that  the  proper  action  was  trespass.  Chandler  v,  Broughton,  I  Cromp.  &  M. 
29 ;  J.  c,  3  Tyrw.  220. 
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§  II.  WAm  Master  and  Servant  may  be  jointly  sued. — 
From  these  considerations  it  follows  that  in  those  cases  where 
the  injury  done  by  the  servant  was  in  pursuance  of  a  direct 
command  of  the  master,  or  where  he  has  made  it  his  own  by 
subsequent  ratification,  and  where  at  common  law  the  form 
of  the  action  against  the  master  would  hence  be  trespass, 
the  servant  may  be  joined  in  the  same  action  with  the  mas- 
ter; for  in  trespass  all  are  principals,  —  he  who  commands 
the  trespass,  as  well  as  he  who  commits  it,'  But  in  those 
cases  where  the  wrong  consists  in  the  manner  in  which  the 
servant  has  executed  a  lawful  order  of  the  master,  they  can- 
not in  all  cases  be  joined,  because  while  the  action  against 
the  master  is  case,'  that  against  the  servant  may  be  trespass, 
as  where  his  act  is  a  direct  act  of  force.  Another  reason 
given  for  this  conclusion  is,  that  in  these  cases,  the  wrong 
proceeding  directly  from  the  servant,  and  not  directly  from 
the  master,  the  latter,  if  compelled  to  pay  the  damages,  would 
have  an  action  over  against  the  former;  but  he  would  not 
at  common  law  be  entitled  to  such  an  action,  where  the 
judgment  went  against  both  as  joint  tort-feasors.^  This  rea- 
son, however,  is  not  conclusive  against  joining  them ;  for  it  is 
well  known  that,  under  the  codes,  joint  actions  are  con- 
stantly maintained  by  travellers  who  have  been  injured  in 
consequence  of  obstructions  in  highways,  against  the  private 
wrong-doer  who  was  the  author  of  the  obstruction  and  the 
municipal  corporation  which  suffered  it  to  continue ;  and  yet 
the  latter,  if  compelled  to  satisfy  the  judgment,  is  entitled 
to  a  recovery  over  against  the  former.  The  question,  how- 
ever, is  not  clear  upon  authority,  even  at  common  law.  In 
the  old  case  of  Michael  v.  Alestree,*  a  master  sent  his  servant 
to  train  two  ungovernable   horses  in  Lincoln's-Inn  Fields; 

'  Hewetli':  Swift,  3  Allen,  430;  i.  e..  10  Am.  L.  Reg  505;  WhiUmoTC  r. 
Walerhouse,  4  Car.  &  P.  383,  per  Parke,  J.  Compare  Moreton  t'.  Harrtem.  6 
Dow.  &  Ry.  275  T  4  Bam,  &  Cress.  123. 

'  Parsons  v.  Wiochell,  S  Cush.  592. 

)  Ibid. 

♦  3  Lev.  171;  s.  c,  sub  Hem.  Michell  v.  Allesiry,  i  VenL  igs;  Mitchil  v. 
Aleslree,  3  Keb.  650. 
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who  being  unable  to  govern  them,  they  ran* upon  the 
plaintiff,  injuring  him.  An  action  on  the  case  was  sustained 
against  both  master  and  servant,  the  wrong  imputed  to  the 
master  being  the  sending  such  horses  to  be  trained  in  such  a 
place.  On  the  contrary,  in  Wright  v.  Wilcox '  a  joint  action 
was  brought  against  a  father  and  his  son  for  the  wilful  act 
of  the  latter  in  driving  his  father's  wagon  over  a  boy  and 
injuring  him.  Cowen,  J.,  said  that  in  a  case  of  strict  neg- 
ligence by  a  servant,  while  employed  in  the  service  of  his 
master,  he  saw  no  reason  why  an  action  could  not  lie  against 
both  jointly  ;  but  it  was  held  that  the  father  was  not  liable, 
because  the  act  of  the  son  was  wilful.  In  Moore  v,  Fitchburg 
Railroad  Corporation,'  a  joint  action  oi  tori — which,  in  that 
State,  appears  to  cover  the  grounds  both  of  trespass  and  of 
case  at  common  law  —  was  brought  against  a  railway  com- 
pany and  its  conductor,  for  the  act  of  the  latter  in  ejecting 
the  plaintiff  from  one  of  its  trains,  under  the  pretence  that 
he  had  not  paid  his  fare.  Thomas,  J.,  saw  no  difficulty  in 
joining  the  corporation  with  their  servant  in  the  same  action. 
But  the  question  was  not  fairly  presented,  for  the  jury  found 
a  verdict  in  favor  of  the  conductor,  though  against  the  cor- 
poration ;  and  this  was  held  to  relieve  the  difficulty,  if  any 
existed. 

II.  WHO   ARE    SERVANTS   WITHIN    THE    MEANING   OF    THIS 

RULE. 

§  12.  Meaning  of  the  Term  "  Servant'' —  Tests  by  which  the 
Relation  is  determined,  —  The  maxim  used  to  formulate  the 
doctrine  we  are  considering,  Respondeat  superior,  implies  that 
the  person  sought  to  be  charged  must  stand  in  the  relation 
of  superior  to  the  person  doing  the  wrongful  act.3  The  term 
"  servant,"  as  used  in  this  sense,  is  not,  however,  restricted 
to  persons  engaged  in  menial,  or  even  in  domestic,  service. 
It  is  applicable  to  any  relation  in  which,  with  reference  to 
the  matter  out  of  which  an  alleged  wrong  has  sprung,  the 

'  19  Wend.  343. 

'  4  Gray,  465. 

3  BUckwell  r.  Wiswall,  24  Barb.  355. 
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person  sought  to  be  charged  had  the  right  to  control  the 
action  of  the  person  doing  the  alleged  wrong;  and  this  right 
to  control  appears  to  be  the  conclusive  test  by  which  to  de- 
termine whether  the  relation  exists.'  The  right  to  control 
the  conduct  of  another  implies  the  power  to  discharge  him 
from  the  service  or  employment  for  disobedience;  and,  ac- 
cordingly, the  power  to  discharge  is  said  to  be  the  test  by 
which  to  determine  whether  the  relation  of  master  and  ser- 
vant exists.'  In  Quarman  v,  Burnett,^  it  was  said  that  "  he 
who  had  selected  him  as  his  servant  from  the  knowledge  of, 
or  belief  in,  his  skill  and  care,  and  who  could  remove  him 
for  misconduct,  and  whose  orders  he  was  bound  *  to  receive 
and  obey,'  stood  in  the  relation  of  master  to  the  person 
doing  the  act  complained  of.'**  Oivnership  of  the  property 
in  the  use  of  which  the  injury  was  done  is  not  a  conclusive 
test,  but  is  material  as  evidence  upon  the  question  whosp 
servant  its  custodian  was.s  It  is  not  necessary  that  he 
should  have  been  under  any  general  employment  of  the  de- 
fendant, nor  that  he  should  be  under  any  special  engage- 
ment of  service  to  him,  or  entitled  to  receive  compensation 
from  him  directly.  It  is  enough  that,  at  the  time  of  the 
accident,  he  was  in  charge  of  the  defendant's  property  by 
his  assent  and  authority,  engaged  in  his  business,  and,  in 
respect  to  that  property  and  business,  under  his  control.^ 
"  The  fact  that  there  is  an  intermediate  party,  in  whose  gen- 
eral employment  the  person  whose  acts  are  in  question  is 
engaged,  does  not  prevent  the  principal  from  being  liable 
for  the  negligent  conduct  of  the  sub-agent  or  under-servant, 
unless  the  relation  of  such  intermediate  party  to  the  subject- 

'  Pawlet  V,  Rutland,  etc.,  R.  Co.,  28  Vt   297.     See  infra,  \  19. 

'  Michael  v,  Stanton,  3  Hun,  462;  s.  c,  5  N.  Y.  S.  C.  (T.  &  C.)  634; 
Fenton  v  Dublin  Steam  Packet  Co.,  8  Ad.  &  E.  835;  Dalyell  v.  Tyrer,  El. 
Bl.  &  El.  906;  Blake  v,  Ferris,  5  N.  Y.  48. 

3  6  Mee.  &  W.  509 

*  To  the  same  effect  see  Morgan  v.  Bowman,  22  Mo  538;  Hilliard  r.  Rich- 
ardson, 3  Gray,  349. 

5  Sloane  v,  Elmer,  i  Hun,  310  (reversed,  64  N.  Y.  201);  Hart  r.  New  Or- 
leans, etc.,  R.  Co.,  I  Rob.  (La.)  180. 

^  Kimball  v.  Cushman,  103  Mass.  194;  Wood  v.  Cobb,  13  Allen,  58. 


RESPONDEAT   SUPERIOR.  253 

matter  of  the  business  in  which  the  under-servant  is  engaged 
be  such  as  to  give  him  exclusive  control  of  the  means  and 
manner  of  its  accomplishment,  and  exclusive  direction  of 
the  persons  employed  therefor."  '  If  one  railway  company 
intrusts  the  servant  of  another  company  with  the  perform- 
ance of  certain  duties,  and,  while  so  acting,  a  third  person  is 
injured,  the  servant  will  be  deemed  the  servant  of  the  com- 
pany for  whom  he  was  acting,  although  in  the  pay  of  the 
other  company.'  If  the  servant  of  A.,  with  A.*s  assent,  en- 
gages for  a  day  to  drive  a  team  for  B.,  about  B.'s  business, 
he  will  be  deemed,  while  so  acting,  the  servant  of  B.,  and 
not  the  servant  of  A.3  If  A.,  a  merchant,  purchases  a  box 
of  B.,  another  merchant,  and  sends  his  porter  after  it,  and 
the  porter  undertakes  to  lower  it  from  the  loft  of  B.'s  store, 
with  B.*s  permission,  but  without  the  assistance  of  B.  or  his 
servants,  and  in  so  doing  negligently  injures  a  traveller,  A. 
^ill  be  liable,  and  not  B. ;  for  the  mere  permission  to  do 
an  act  on  one's  premises  does  not  make  the  actor  one's 
servant.^ 

§  13.  Hirer  of  Team  and  Driver — Livery-stable  Keeper, — 
If  A.  hires  his  team  and  driver  to  B.,  to  do  work  for  B.,  and 
during  the  bailment  a  third  person  is  injured  through  the 
negligence  of  the  driver,  A.  will  be  liable,  and  not  B.s  If 
A.,  a  livery-stable  keeper  or  job-master,  furnishes  a  horse 
and  driver  to  B.,  a  customer,  to  be  used  in  driving  B.  about 
in  his  own  carriage,  the  driver,  while  so  employed,  will  be 
deemed  the  servant  of  A.,  and  not  of  B. ;  ^  and  it  makes  no 
difference  that  the  arrangement  is  a  continuing  one;  that  the 
same  driver  is  always  sent;  that  he  wears  a  livery  furnished 
by  B.,  designed  to  make  the  public  think  he  is  B.'s  coach- 
man, and  that  he  receives  gratuities  from  B.7     A.  and  B. 

'  Kimball  v.  Cushnian,  supra,  per  Wells,  J. 

'  Taylor  v.  Western  Pacific  R.  Co.,  45  Cal.  323,  334. 

3  Wood  V.  Cobb,  13  Allen,  58. 

*  Stevens  v  Armstrong,  6  N.  Y.  435. 

'  Crockett  v.  Calvert,  8  Ind.  127.     Compare  Woods  v.  Cobb,  13  Allen,  58. 

^  Sammell  v,  Wright,  5  Esp.  263.    Compare  Dean  v.  Branthwaite,  5  Esp.  35. 

7  Quarman  v,  Burnett,  6  Mee.  &  W.  499,  resolving  the  question  left  open 
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exchange  labor  with  their  teams.  A.'s  teamster,  while 
hauling  materials  for  B.,  injures  a  third  person.  While  thus 
engaged  he  is  not  the  servant  of  B.,  and  B.  is  not  liable.' 

§  14,  Master  and  Charterer  of  Skip.  —  Whether  the  mas- 
ter or  the  owner  of  a  ship  is  the  master  of  the  crew,  in  the 
sense  that  he  must  answer  for  their  negligence,  seems  to  de- 
pend upon  the  nature  of  the  contract  between  the  master 
and  the  owner,  as  explained  by  surrounding  circumstances.' 
If  the  charter-party  is  such  that  the  owner  is  to  provide 
every  thing,  and  have  a  crew  of  his  own  choosing,  or  retains 
power  to  dismiss  the  officers  and  crew,  or,  in  fact,  hires, 
pays,  and  controls  them,  then  the  owner,  and  not  the  char- 
terer, is  to  be  deemed  the  master  of  the  crew.'  On  the 
other  hand,  if  it  amounts  to  a  demise  of  the  vessel  for  a 
definite  term,  then  the  charterer  becomes  the  owner  pro  hac 
vice,  and  the  crew  are  his  servants.*     An  examination  of  th^ 

in  Laugher  v.  Pointei,  5  Ham.  &  Cress.  547,  when  Ihe  King's  Bench  were 
equally  divided,  and  adopting  ihe  judgment  of  Lillledale,  J.,  in  that  case. 

■  Michael  v.  Stanton,  3  Hun,  462 ;  !.  c,  5  N.  V.  S.  C.  (T.  4  C.)  634- 

'  Abb.  on  Ship.  tS7'  This  will  appear  from  many  cases.  Trinity  House  v. 
Clark,  4  Mau.  &  Sel.  l88;  Parish  v.  Crawford,  Stra.  1251 ;  James  v.  Jones, 
Abb.  on  Ship.  44;  Vallejo  v.  Wheeler,  Cowper,  143;  Scares  v.  Thornton, 
7Taun.  627;  Fraier  v.  Marsh,  2  Cowper,  517:  s.  c,  13  East,  238;  New- 
berry V.  Colvin,  7  Bing.  190  (affirmed  in  H.  L.,  I  CI.  &  Fin.  2S3);  Dean  v. 
Hogg,  10  Bing.  345;  Laugher  i'.  Pointer,  5  Barn.  &  Cress.  578;  Fletcher  v. 
Braddkk,  2  New  Rep.  182;  Fenton  v.  Dublin  Steam  Nav.  Co.,  I  Per.  &  Dav. 
103;  8  Ad.  &  E.  835 ;  Annelt  v.  Foster,  I  Daly,  502. 

3  Fenton  t'.  Dublin  Steam  Packet  Co.,  1  Per.  &  Dav.  103;  s.  (..  8  Ad.  & 
E.  835 ;  Dalyell  v.  Tyrer,  El.  Bl.  4  El.  906. 

*  "As.  in  the  construction  of  the  great  majority  of  charter-parties,  Ihe 
master  and  crew  will  be  considered  to  be  the  servants  of  the  owner,  he  will,  in 
most  cases,  be  held  responsible  for  negligence  or  un  ski  I  fulness."  Abb.  on 
Ship.  tSS-  "A  charter-party,"  says  the  same  eminent  writer  and  judge, 
"may  be,  and  most  commonly  is,  a  mere  contract  to  carry  goods  ;  it  may  be  a 
contract  for  Ihe  use  of  a-shlp  manned  and  equipped  for  mercantile  adventure  ; 
or  it  may  be,  what  it  very  rarely  is.  a  lease  of  the  hull  of  a  ship,  to  be  navi- 
gated by  a  master  and  mariner  hired  and  paid  by  the  charterer.  In  the  tirsl 
case,  no  doubt  can  exist  that  the  crew  remain  the  servants  of  the  owner.  In 
the  second,  a  possession  subservient  to  the  employment  of  the  vessel  by  the 
charterer,  and  a  control  over  the  mode  of  her  navigation,  may  still  be  retained 
by  the  owner  through   his   servants,  the  master  and   mariners,  wh 
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cases  will  disclose  a  decided  tendency  on  the  part  of  the 
courts  to  hold  the  crew  the  servants  of  the  owner,  and  not 
of  the  charterer.  The  master  was  accordingly  charged 
with  liability  for  the  negligence  of  the  crew,  where  the 
owner  and  master  worked  the  vessel  on  shares.* 

§15.  Lessor  and  Lessee,  —  A  lessee  is  not,  within  the 
meaaing  of  this  rule,  the  servant  of  his  lessor.'  It  is  so 
held  in  the  case  of  the  lessee  of  a  licensed  ferry,  although 
the  license  is  in  some  sense  a  personal  trust.^  The  question 
which  generally  arises  under  this  head  is,  whether  the  par- 
ticular contract  is  one  of  service  or  a  demise  of  a  term  in 
real  property.  In  determining  this  question,  the  rule  laid 
down  in  Bacon's  Abridgment,  tit.  "Leases,"  etc.,  K,  has 
been  appealed  to :  **  Whatever  words  are  sufficient  to  ex- 
plain the  intent  of  the  parties  that  one  shall  divest  himself 
of  the  possession,  and  the  other  come  into  it  for  such  a 
determinate  time,  such  words,  whether  they  were  in  the  form 
of  a  license,  covenant,  or  agreement,  are  of  themselves  suffi- 
cient, and  will,  in  construction  of  law,  amount  to  a  lease  for 
years.' 


"4 


§  16.  Vendor  and  Vendee,  —  The  same  principle  extends 
so  as  to  exempt  the  vendor  of  land,  who  retains  the  fee  in  his 

he  has  let  with  the  ship,  and  for  whose  negligence  or  unskilfulness  he  is 
responsible.  But  if  the  case  should  occur  of  any  injury  done  by  the  negligent 
and  unskilful  management  of  a  ship,  the  possession  and  control  of  which  had 
so  completely  passed  to  the  charterer  that  he  appointed  the  master  and  crew, 
and  directed  not  only  her  destination  and  employment,  but  the  mode  of  her 
navigation,  then  probably  he,  and  not  the  absolute  owner,  would  be  held 
responsible  for  the  misfortune."     Abb.  on  Ship.  +57. 

'  Annett  v,  Foster,  i  Daly,  502.  Compare  Webb  v.  Pierce,  I  Curtis  C.  Ct. 
104 ;  Thompson  v.  Snow,  4  Me.  264;  Lyman  v,  Redman,  23  Me.  289;  Jones 
f.  Blum,  2  Rich.  475 ;  Jones  v,  Sims,  6  Port.  138 ;  Arthur  v.  The  Cassius, 
2  Story,  81. 

'  Fiske  V,  Framingham  Man.  Co.,  14  Pick.  491. 

3  Blackwell  v,  Wiswall,  24  Barb.  355;  s,  c,  14  How.  Pr.  257;  Norton  v, 
Wiswall,  26  Barb.  618;  s,  c„  14  How.  Pr.  42;  Felton  v.  Deall,  22  Vt.  170; 
Ladd  t^.Chotord,  Minor  (Ala.),  366.  Compare  Heimstreet  v,  Howland,  5  Denio, 
68;  Bowyer  v,  Anderson,  2  Leigh,  $50. 

^  Fiske  V,  Framingham  Man.  Co.,  14  Pick.  493. 
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own  name,  from  injuries  to  adjacent  lands,  committed  by  his 
vendee  in  possession.  Tiius,  where  A.  agreed  to  convey 
land  to  B.,  and  B.  agreed  to  build  a  house  thereon,  and  pay 
for  the  land,  and  B.,  in  preparing  to  build,  undermined  the 
house  of  C,  A.  was  not  answerable'  for  the  damages." 

§  17.  Licensed  Carrier,  Drover,  or  the  Like.  —  One  who 
under  a  public  license,  exercises  a  certain  employment  on 
behalf  of  any  member  of  the  public  who  may  hire  him,  such 
as  a  licensed  pubhc  carman,'  drover, ^  pilot,^  or  drayman,' 
does  not  stand  in  the  relation  of  servant  to  one  who  may 
hire  him  to  do  a  particular  job,  such  as  he  is  licensed  to  do, 
but  is  deemed  an  iWf/fWi'H/ t£JM//-at/(^  within  the  meaning 
of  subdivision  III.  But  this  rule  has  its  limitations.  The 
fact  that  a  man  is  obliged  by  law  to  select '  servants  to  carry 
on  a  particular  employment,  from  a  particular  class  of  men 
skilled  in  such  employment  and  licensed  to  follow  it,  does 
not  exclude  the  possibility  of  the  relation  of  master  and 
servant  existing  between  them.  Thus,  an  English  statute,* 
and  the  by-laws  ordained  in  pursuance  thereof,  enacted  that 
no  one  besides  freemen,  or  apprentices  to  freemen  or  to 
widows  of  freemen,  of  the  Watermen  and  Lightermen's 
Company  (with  certain  exceptions  not  material)  might  navi- 
gate craft  on  the  river  Thames,  within  certain  limits,  under 
a  penalty;  but  any  person  might  keep  and  use  craft  for  car- 
rying his  own  goods  by  his  servants,  being  such  freemen  and 
apprentices;  and  that  upon  every  bai^e  there  must  be  at 
least  one  able  and  skilful  man  thus  qualified  to  navigate. 
There  were  about  six  thousand  freemen  and  apprentices  of 
the  company  having  this  exclusive  privilege.  The  owner  of  a 
bai^e  hired  two  persons  thus  qualified  to  navigate  it  within 

'  Earle  v.  Hall,  I  Mete.  353. 

'  McMullen  v.  Wayl.  2  Daly.  271. 

1  Milligani'.  Wedge.  12  Ad.  &  E   737:  4  Pet.  S  Dav.  714. 

*  The  Maria,  I  Wm.  Kob.  95,  106,  107,  per  Dr.  Luihington.  So  enacted 
by  ihe  6  Geo.  IV.,  c   125,  sec.  55;  and  see  the  5a  Geo.  III.,  c.  39,  sec.  30. 

i  De  Forrest  v.  Wright,  2  Mich.  368.  See  Dalton  v.  Bachelor,  I  Fost.  & 
Fin.  15 

«  7&8Geo.  IV..  c.  75. 
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the  limits  of  the  statute,  and  by  their  negligence  another  ves- 
sel was  injured.  It  was  held  that  the  navigators  so  employed 
were  the  servants  of  the  owner  of  the  barge,  and  that  he 
must  pay  the  damages.'  The  case  was  distinguished  from 
cases  under  the  Pilot  Act,  already  cited,  for  there  the  master 
of  the  vessel  was  obliged  to  take  the  first  pilot  who  offered 
himself.  It  was  compared  to  the  state  of  things  existing 
under  a  former  English  statute,'  prohibiting  (with  certain 
exceptions)  persons  from  exercising  callings  who  had  not 
been  apprentices  thereto.  So,  a  warehouseman  in  Liver- 
pool employed  a  master-porter  to  remove  a  barrel  from  his 
warehouse.  The  master-porter  employed  his  own  men  and 
tackle.  Through  the  negligence  of  one  of  his  men,  the 
tackle  failed,  and  the  barrel  fell  on  the  plaintiff.  It  was 
held  that  the  warehouseman  was  liable,  on  the  ground  that 
the  master-porter  and  his  men  were,  for  the  time  being,  his 
servants.3  It  follows,  therefore,  that  the  mere  fact  that  a 
person  exercises  generally  an  independent  employment,  in 
which  he  is  skilled,  does  not  exclude  the  conclusion  that  he 
may  be  the  servant  of  one  who  hires  him  to  do  a  particular 
job.  The  distinction  upon  which  the  cases  turn  was  thus 
summed  up  by  Bigelow,  C.  J. :  "  If  the  person  employed  to 
do  the  work  carries  on  an  independent  employment,  and 
acts  in  pursuance  of  a  contract  with  his  employer,  by  which 
he  has  agreed  to  do  the  work  on  certain  specified  terms,  in 
a  particular  manner,  and  for  a  stipulated  price,  then  the  em- 
ployer is  not  liable.     The  relation  of  master  and  servant 


*  Martin  i/.  Tcmperley,  4  Q.  B.  295.     This  case  cannot  be  reconciled  with 
MilUgan  v.  Wedge,  supra, 

'  5  Eliz.,  c.  4,  sec.  31.     See  i  Bla.  Comm.  427. 

3  Randleson  v,  Murray,  8  Ad.  &  E.  109;  J.  r ,  3  Nev.  &  P.  237 ;  i  W.,  W. 
k  H.  149;  2  Jur.  324.  In  Murphy  v.  Caralli,  3  Hurl.  &  Colt.  460,  this  case 
was  declared  by  Pollock,  C.  B  ,  to  be  contrary  to  the  current  of  authority.  It 
belongs  to  the  few  English  cases  which,  following  the  overruled  case  of 
Bush  V.  Steinman,  i  Bos.  &  Pul.  404.  hold  a  proprietor  responsible  for  the  acts 
of  independent  contractors  while  working  about  his  premises;  making  a  differ- 
ence, in  this  respect,  between  the  duties  of  owners  oi  fixed  and  owners  of 
movable  property.  This  doctrine  is  now  almost  universally  denied.  See 
Stevens  i\  Armstrong,  next  section  ;  infra^  sec.  21. 
voi-  V.  NO.  2.  *     17 
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does  not  subsist  between  the  parties,  but  only  that  of  con- 
tractor and  contractee," ' 

§  18.  Whether  the  Relation  existed,  a  Question  of  Fact.— 
Whether  the  person  whose  immediate  negligence  or  miscon- 
duct caused  the  particular  injury  was  acting  at  the  time  as 
the  servant  of  the  person  sought  to  be  charged,  frequently 
depends  on  such  a  variety  of  facts  that  it  falls  outside  of 
any  definite  rule,  and  for  that  reason  becomes,  under  [jroi«r 
instructions,  a  question  of  fact  for  the  jury." 


§  19.  The  general  Rule  is,  that  one  who  has  contracted  with 
a  competent  and  fit  person,exercising  an  independent  employ- 
ment, to  do  a  piece  of  work,  not  in  itself  unlawful  or  attended 
with  danger  to  others,  according  to  the  contractor's  own 
methods,  and  without  his  being  subject  to  control,  except  as 
to  the  results  of  his  work,  will  not  be  answerable  for  the 
wrongs  of  such  contractor,  his  sub-contractors,  or  his  ser- 
vants,  committed  in    the   prosecution  of  such  work.*     An 

■    Rrackelt  :■.  I.ulike,  4  Allen,  IjS. 

'  Kimball  v  Ciishman,  103  Mass.  19+:  Crockell  v.  CaKeil,  S  Imi.  117; 
Kello^f.  I'.ayne,  21  Ind.  575. 

3  [  have  swted  the  rule  broadly,  bringing  inlo  use  all  (ht  weli-recogniied 
qualificalions.  All  of  ihe  folloHiing  cases  iiu|iporl  it,  an<l  sume  of  ihem  ex- 
clude some  of  the  qualificalions :  Harkins  v.  Slandar.l  Sugar  Refinery.  IM 
Mass.  400;  Morgan  v.  Dowmnn.  12  Mo.  538;  Barry  v.  SL  Louis,  17  Mo.  lil : 
Clark  V.  Hannibal,  eic.  R.  Co.,  36  Mo.  Ml;  CutT  v.  Newark,  etc..  R.  Co.,  35 
N.J.  L.  17;  I'eaclieyi-.  Rowland.  13C.  B.  181 ;  i.  f..  17  Jur.  764:  aiL.J.(C.  P.) 
til :  Koswell  V.  Lairil,  8  Cal.  469;  Uu  Prall  v.  Lick.  38  Cal.  691 ;  pHnjoy  r-. 
Seales,  29  Cal.  243;  Scammon  v.  Chicago.  25  III.  414;  West  :'.  Si.  Louis, 
elc,  R.  Co.,  63  111.  545 ;  Prairie  Slate  Loan  ami  Trust  Co.  v.  Doig.  70  [11.  52  : 
Blake  v.  Ferris,  j  N.  Y.  48:  Kellogg  v.  Payne,  11  Iowa,  575;  Callahan  :-. 
Burlinglon,  etc,  R.  Co..  23  Iowa,  562;  Wood  f.  In<i.  School  District, 
44  Iowa.  37  1  Kansas,  etc..  R.  Co.  v.  Fitzsimmons,  iS  Kan.  34 :  Robinson  f. 
Webb,  II  Bush,  464;  Milliard  v.  Richardson,  3  Gray.  349:  Forsyth  !■, 
Hooper.  II  Allen,  419;  Linlon  v.  Smith,  8  Gray,  147:  Allen  v.  Willard.  57 
Pa.  St.  374 :  Erie  v.  Caulkins,  85  Po.  St.  247  ;  Pierreponl  v.  Loveless,  72  N. 
Y.  2it ;  Reedie  v.  London,  etc.,  R.  Co.,  4  Eich.  243;  Pawlet  v.  Rutland,  etc.. 
R.  Co.,  28  Vt.  297 ;   Alleni'.  Hayward.  7  Q.  B.  960:   Knighl  K.  Fox.  5  Exch. 
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independent  contractor,  within  the  meaning  of  this  rule,  is 
one  who  renders  service  in  the  course  of  an  occupation, 
representing  the  will  of  his  employer  only  as  to  the  result 
of  his  work,  and  not  as  to  the  means  by  which  it  is  accom- 
plished.' The  contractor  must  answer  for  his  own  wrongs 
and  the  wrongs  committed  in  the  course  of  the  work  by  his 
servants.^  And  if  the  proprietor  has  been  compelled  to  pay 
damages  on  account  of  the  negligence  of  the  contractor,  he 
may  recover  them  from  the  contractor.^  But  if  the  con- 
tractor merely  engages  to  do  certain  work  on  a  building, 
e.g.,  the  brick-work,  under  the  direction  of  an  agent  of  the 
proprietor,  e.g".,  an  architect,  and  the  building  falls  in  conse- 

721 ;  Schular  v.  Hudson  River  R.  Co.,  38  Barb.  653;  Detroit  v.  Corey,  9 
Mich.  165;  Darmstaetter  v,  Moynahan,  27  Mich.  188;  Hale  z/.  Johnson,  80 
111.  185;  Conners  v.  Hennessey,  112  Mass.  96;  Wright  v.  Holbrook,  $2  N. 
H.  120;  Pack  V.  New  York,  8  N.  Y.  222;  Painter  v,  Pittsburgh,  46  Pa.  St. 
213;  Hunt  V.  Pennsylvania  R.  Co.,  51  Pa.  St.  475;  Reed  v.  Allegheny  City, 
79  Pa.  St.  300;  Wray  v.  Evans,  80  Pa.  St.  102;  Ryder  v.  Thomas,  13  Hun, 
296;  Clark  V.  Vermont,  etc.,  R.  Co.,  28  Vt.  103;  Van  Wert  v.  Brooklyn,  28 
How.  Pr.  451  ;  Benedict  v.  Martin,  36  Barb.  288;  Barrett  v.  Singer  Man.  Co., 
I  Sweeney,  54$;  McCaflferty  v.  Spuyten  Duyvil,  etc.,  R.  Co.,  61  N.  Y.  178; 
O'Rourke  v.  Hart,  7  Bosw.  511;  s.  r.,  9  Bosw.  301;  Potter  v.  Seymour,  4 
Bosw.  140;  Kelly  v.  New  York,  11  N.  Y.  432;  s.  r.,  4  E.  D.  Smith,  291; 
Gent  V.  New  York,  Selden's  Notes,  240;  Gardner  v.  Bennett,  6  Jones  &  Sp. 
197;  King  V.  New  York,  etc.,  R.  Co.,  66  N.  Y.  182  (reversing  4  Hun,  769); 
Earl  V.  Beadleston,  10  Jones  &  Sp.  294;  Butler  v.  Hunter,  7  Hurl.  &  N.  826; 
Goudier  ?'.  Cormack,  2  E.  D.  Smith,  254  (see  the  same  case,  2  E.  D.  Smith, 
200);  Innocent  v.  Peto,  4  Fost.  &  Fin.  8;  Brown  v,  Accrington  Co.,  3  Hurl. 
&Colt.  511;  J.  r.,  34  L.  J.  (Exch.)2o8;  13  L.  T.  (n.  s.)94;  Allen  v.  Hayward,  7 
Q.  B.  960;  10  Jur.  92;  .  r.,  15  L.  J.  (Q.  B.)  99 ;  Vanderpool  v.  Husson,  28  Barb. 
196 ;  Knight  v.  Fox,  5  Exch.  721 ;  s.  r.,  14  Jur.  963 ;  20  L.  J.  (Exch.)  9 ;  Daniel 
V.  Metropolitan  R.  Co.,  L.  K.  5  H.  L.  45 ;  s.  c,  40  L.  J.  (C.  P.)  121 ;  2  .  L.  T.  (n. 
s.)  815;  20  Week.  Rep.  37 ;  Goslin  v.  Agricultural  Hall  Co.,  I  C.  P.  Div.  482; 
Deford  v.  The  State,  30  Md.  179;  Clark  v.  Fry,  8  Ohio  St.  358 ;  Harrison  r. 
Collins,  86  Pa,  St.  153;  5  Reporter,  760;  Schweickhardt  v.  St.  Louis,  2  Mo. 
■^PP-  571 ;  Keppcrly  v,  Ramsden,  83  111.  354  The  same  rule  substantially 
obtains  under  the  Code  of  Louisiana.     Peyton  v.  Richards,  1 1  La.  An.  62. 

*  Mercur,  J.,  in  Harrison  v.  Collins,  86  Pa,  St.  153;  5  Reporter,  760. 

'  Holt  V.  Whatley,  51  Ala  569;  Shaw  v.  Crocker,  42  Cal.  435.  As  to 
liabtlity  of  canal  contractors  in  New  York,  see  French  v,  Donaldson,  5  Lans. 
293;  Robinson  v.  Chamberlain,  34  N.  Y.  389;  Fulton  Ins.  Co.  v,  Baldwin,  37 
N.  Y.  648;  Adsit  V.  Brady,  4  Hill,  630;  Conroy  v.  Gale,  5  Lans.  344. 

3  Pfau  V.  Williamson,  63  III.  16. 
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quence  of  a  defect  in  the  plan  furnished  by  the  architect, 
the  contractor  will  not  be  liable  to  a  third  person  so  injured ; 
for  this  would  reverse  the  rule,  and  make  the  inferior  liable 
for  the  acts  of  the  superior.  But  in  case  of  a  plan  so  defec- 
tive that  even  a  person  not  skilled  in  architecture  would 
know  it  to  be  dangerous,  the  rule  might  be  different.' 

§  20.  IVAere  the  Work  contracted  for  is  wrongful  ptr  se. — 
If  work  contracted  for  by  a  proprietor  of  real  property  is 
wrongful  per  se,  —  that  is,  if  in  the  ordinary  mode  of  doing 
it  it  is  K  nuisance,  —  the  proprietor  will  be  liable  for  any  injury 
which  may  result  from  it  to  third  persons,  although  the  work 
is  done  by  a  person  exercising  an  independent  employment, 
and  employing  his  own  servants.'  The  principle  briefly  is, 
that  if  one  contracts  with  another  to  commit  a  nuisance,  he 
must  answer  for  it.  This  liability  rests  on  the  idea  that  he 
is  a  co-trespasser  by  reason  of  his  directing  or  participating 
in  the  work  done,  and  not  on  the  doctrine  of  respondeat 
superior?  Nor  can  he  relieve  himself  from  this  liability  by 
any  contract  he  may  make  with  the  undertaker  of  the  work,' 
This  is  well  illustrated  by  a  case  in  Ohio.  A  railway  company 
agreed  with  contractors  for  the  construction  of  a  part  of 
their  road,  the  contract  stipulating,  among  other  things,  for 
the  removal  of  certain  rock,  and  that  it  "must  be  done  by 
blasting."  The  contractors  proceeding,  without  carelessness, 
to  blast  such  rock,  a  large  quantity  of  the  fragments  were 
thrown  against  the  dwelling  of  an  adjoining  proprietor, 
causing  damage.  It  was  held  that  the  company  was  liable, 
on  the  ground  that  the  contractors  had  done  only  what  they 

'  Daegling  i'.  (ijlmote,  49  III.  24S:   Peyton  ;'.  Kicliards,  11  La.  An.  62. 

"  Ellis  V.  Sheffield  Gas  Consumers'  Co.,  I  El.  &  HI.  766;  Cuff  v.  Newark, 
elc,  R.  Co.,  35  N.J.  L.  17.  574;  Kellogg  !■.  PayncJi  Iowa,  578;  Robbins  f. 
Chicago,  4  Wall.  657;  Chicago  i^.  Rohbins.  i  Black,  418:  Water  Co.  j..  Ware. 
ibWall.  566.  576.  per  Clifford,  J.;  Hole  v.  Sitlingbourne,  etc.,  R.  Co.,  6  Hurl. 
&  N.  497;  Hundhausen  v.  Bond,  36  Wis.  19;  Lockwood  ».  New  York,  1 
Hilt.  66;  Keegan  p.  Western  R.Co.,  8  N.  V.  175;  Clark  ».  Fry,  8  Ohio  St.  358, 
Compare  Hill  V.  New  River  Co.,  9  Best  &  S.  303. 

3  Cole,  J.,  in  Kellogg  i'.  Payne,  21  Iowa,  S79- 

*  Kllis  V.  Sheffield  Gas  Consumers'  Assn.,  Z  El.  &  Bl.  770. 
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were  authorized  by  the  company  to  do  ;  that  the  doing  of 
it  had  resulted  in  a  wrong  which  flowed  directly  from  the 
doing  of  the  act  itself,  and  not  from  the  manner  in  which  it 
was  done ;  and  that  they  were,  therefore,  liable  as  principal 
trespassers.'  So,  where  one  who  had  contracted  with  the 
water  board  of  a  city  to  build  a  sewer  was  required,  by  the 
terms  of  the  contract,  to  remove  the  "sheath -piling,"  and,  in 
consequence  of  doing  so,  an  adjacent  house  settled  and  was 
injured,  the  city  was  held  liable  for  the  damages.'  So,  if  a 
contract  stipulates  for  the  erection  of  a  wall  of  insufficient 
thickness,  in  consequence  of  which  it  falls,  the  proprietor 
must  pay  the  damages.^  Rafting  logs  in  a  river  which  has 
been  used  for  that  purpose  for  thirty  years,  which  use  the 
legislature  has  recognized  as  lawful  by  making  appropria- 
tions for  improving  it  for  that  purpose,  is  not  unlawful  in  a 
sense  which  will  make  the  owner  of  such  logs  responsible 
for  the  loss  of  a  bridge  carried  away  by  the  negligence  of 
his  contractor  in  running  logs  to  a  boom.* 

§  21.  Where  the  Work  is,  in  its  Nature,  dangerous  to 
Others.  —  It  is  but  another  expression  of  this  principle  to 
say  that  if,  according  to  previous  knowledge  and  experience, 
the  work  which  the  proprietor  engages  the  contractor  to  do 
is  likely  to  lead  to  mischief,  however  carefully  performed,  it 
will  be  incumbent  on  him  to  foresee  such  mischief,  and  to 
take  precautions  against  it.^  Thus,  A.,  a  proprietor,  em- 
ployed B.,  a  contractor,  to  tear  down  and  rebuild  his  house, 
committing  the  entire  work  to  B.,  who  assumed  the  risk  of 
supporting  the  adjacent  house  of  C,  which  was  entitled  to 
support  from  the  house  of  A.  The  house  of  C.  was  injured, 
through  the  negligence  of  B.  in  failing  properly  to  support 
it.     In  an  able  judgment  by  Lord  Cockburn,  C.  J.,  A.  was 

'  Carman  v,  Steubenville,  etc.,  R.  Co.,  4  Ohio  St.  399. 

*  Lockwood  V.  New  York,  2  Hilt.  66. 

3  Daly.  J.,  in  Trcadwcll  v.  New  York,  i  Daly,  128. 

*  Pierrepont  v.  Loveless,  72  N.  Y.  211. 

*  Lord  Colonsay,  in  Daniel  v.  Metropolitan  R.  Co..  L.  R.  5  H.  L.  63; 
Bower  v,  Peate,  i  Q.  B.  Div.  321;  Pickard  v.  Smith,  10  C.  B.  (n.  s.)  470. 
See  Pearson  v.  Cox,  2  C.  P.  Div.  369. 
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held  answerable  in  damages  to  C  The  Supreme  Court  of 
the  United  States,  in  a  conspicuous  case  twice  before  it,  has 
applied  the  same  rule  so  as  to  chaise  a  proprietor  with 
liability  for  damages  to  a  traveller,  in  consequence  of  his 
contractor  having  failed  properly  to  guard  an  excavation 
which  he  had  made  in  the  street,  in  the  necessary  prosecu- 
tion of  building.  The  court  proceeded  upon  the  principle 
that  where  work  to  be  done  necessarily  constituted  an  ob- 
struction or  defect  in  the  street,  which  rendered  it  danger- 
ous to  travel,  unless  properly  guarded,  or  shut  out  from 
public  use.  the  principal  for  whom  the  work  was  done 
could  not  defeat  a  just  claim  for  damages  by  proving  that 
the  work  which  constituted  the  defect  or  obstruction  was 
the  work  of  an  independent  contractor.' 

§  22.  Where  the  Work  is  in  itself  lawful,  and  not  dangerous 
to  others,  but  is  done  so  as  to  make  it  a  Nuisance.  —  In  Bush  v. 
Steinman,^  it  was  held  that  the  owner  of  lands  was  liable 
for  all  injuries  resulting  from  the  negligence  of  employees 
engaged  in  executing  work  upon  his  lands,  though  the  work 
was  done  by  a  contractor  who  had  contracted  to  do  the 
work,  and  who  employed  the  servant  through  whose  negli- 
gence the  injury  happened.  This  case  was  recognized  as 
authority,  for  a  time,  in  England,*  and  in  a  few  cases  in  this 
country.*  It  was  at  first  restricted  so  as  to  apply  only  to 
real  property,  making  a  difference  between  the  liability  of 
proprietors  of  fixed  and  movable  property  for  the  acts  of 
contractors.  It  was  considered  that  a  man  owed  a  duty  to 
his    neighbor  so    to    watch  his    immovable    property    and 

•  Bower  V.  Peale,  l  Q.  B.  Div.  3il.  The  same  resull  was  reached  on 
limilar  fads  in  Brown  v.  Werner,  40  Md.  15. 

»  Robbins  v.  Chicago.  5  Wall.  657,  678:  Chicago  v.  RobbJns.  2  Black, 
4r8. 

3   I  Bos.  &   Pul.  404. 

t  Sly  V.  Edgely,  6  Esp.  6;   Ran<lleson  v.  Murray.  S  Ad.  &  E.  log. 

5  Lowell  V.  Boston,  etc.,  R.  Co..  13  Pieli.  14;  New  York  v.  Bailey,  1 
Denio,  433;  Slone  v.  Cheshire  R.  Co.,  19  N.  H.  427;  Wiswall  v.  Brinson, 
10  Ired.  554;  Memphis  v.  Lasser.  9  Humph.  760:  Nashville  v.  Brown.  ■ 
Heisk.  I  i  Silvers  v.  Nerdlinger,  30  Ind.  53  ;  Meyers  v.  Snyder.  Bright.  489. 
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exercise  dominion  over  it  that  it  should  not  work  hurt  to 
others,  and  that  he  ought  not  to  be  allowed  to  evade  this 
duty  by  alleging  that  the  act  was  that  of  an  independent 
contractor.*  But  this  distinction  was  finally  denied,'  and 
Bush  V,  Steinman  has  come  to  be  one  of  the  most  dis- 
tinctly overruled  cases  in  the  books.^  The  sound  doctrine 
now  is,  that  if  one  engages  with  a  contractor  to  do  an  act 
which  may  be  done  in  a  lawful  manner,  and  the  contractor  in 
doing  it  unnecessarily  commits  a  nuisance,  whereby  injury 
results  to  a  third  person,  the  employer  will  not  be  liable.* 
In  other  words,  if  the  act  or  neglect  which  produces  the 
injury  is  purely  collateral  to  the  work  contracted  to  be  done, 
and  entirely  the  result  of  the  wrongful  acts  of  the  contractor 
and  his  workmen,  the  proprietor  is  not  liable ;  but  if  the 
injury  directly  results  from  the  work  which  the  contractor 
engaged  and  was  authorized  to  do,  he  is  equally  liable  with 
the  contractor.5  As  well  stated  in  recent  cases  in  New 
York,  there  are  but  three  cases  in  which  the  owner  of  fixed 
property  is  responsible  for  acts  done  upon  it  which  result  in 

\  *  Stone  V.  Cheshire   R.  Co.,   19  N.  H.  427.     This  case  is  questioned   in 

*  Wright  V.  Holbrook,  52  N.  H.  120. 

"  It  was  denied  in  the  celebrated  opinion  of  Littledale,  J.,  in  Laugher  v, 
PcJinter,  5  Barn.  &  Cress.  547.  See,  to  the  same  effect,  the  able  opinion  of 
Field,  J.,  in  Boswell  v.  Laird,  8  Cal.  469,  496;  King  v.  New  York,  etc., 
R.  Co.,  66  N.  Y.  181 ;  Ryder  v.  Thomas,  13  Hun,  296 ;  Conlin  v.  Charleston, 
15  Rich.  L.  201;  Benedict  v.  Martin,  36  Barb.  288;  McCafferty  z'.  Spuyten 
Duyvii  R.  Co.,  61  N.  Y.  178;  Gilbert  v.  Beach,  4  Duer,  423;  s.  <•.,  5  Bosw. 
445 ;  16  N.  Y.  606;  Rapson  v.  Cubitt,  9  Mee.  &  W.  710 ;  j.  r..  Car.  &  M.  641 ; 
6  Jur.  606.  Compare  Rcedic  v  London,  etc.,  R.  Co.,  .and  Hobbitt  v.  London, 
etc.,  R.  Co.,  4  Exch.  244,  254. 

*  3  Quarman  v.  Burnett,  6  Mee.  &  W.  499;  Hobbitt  v.  London,  etc.,  R.  Co., 
4  Exch.  254;  Hilliard  v,  Richardson,  3  Gray,  349;  Painter  v.  Pittsburgh,  46 
Pa-  .St  213;  Pack  v.  New  York,  8  N.  Y.  222;  Cuff  v.  Newark,  etc.,  R.  Co., 
35N.J.  L.  17,  574;  Kellogg  V,  Payne,  21  Iowa,  575;  Allen  z'.  Willard,  57  Pa 
St  381 ;  Pawlet  V,  Rutland,  etc.,  R.  Co.,  28  Vt  297 ;  King  v.  New  York, 
etc.,  R.  Co.,  66  N.  Y.  181  ;  Ryder  v.  Thomas,  13  Hun,  296;  Gilbert  v. 
Beach,  4  Bosw.  423;  Gourdier  v.  Cormack,  2  E.  D.  Smith,  254. 

♦  Pcachcy  v,  Rowland,  13  C.  B.  182 ;  j.  r.,  17  Jur.  764 ;  22  L.J.  (C.  P.)  81. 

'  Chicago  V,  Robbins,  2  Black,  428;  Robbins  v,  Chicago,  4  Wall.  679; 
Water  Co.  v.  Ware,  16  Wall.  576;  Hundhausen  v.  Bond,  36  Wis.  29; 
0*Rourkc  r.  Hart,  7  Bosw.  511 ;  s.  c,  9  Bosw.  301 ;  Earl  v.  Beadleston,  10 
Jones  &  Sp.  294. 
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injury  to  another:  First,  where  the  person  doing  the  act 
stands  towards  the  proprietor  in  the  relation  of  employee  or 
servant;  second,  where  the  act,  as  authorized  by  a  con- 
tract between  the  proprietor  and  actor,  necessarily  produced 
the  injury;  and,  third,  where  the  injury  was  occasioned  by 
the  omission  of  some  duty  imposed  on  the  proprietor."  In 
the  third  category  falls  the  case  of  a  continuing  nuisance  : 
for  a  man  must  not  suffer  a  nuisance  to  continue  on  his 
premises,  to  the  injury  of  others,  although  he  was  not 
responsible  for  its  creation.'  Moreover,  if  he  employs  a 
contractor  to  do  a  work  not  in  its  nature  a  nuisance,  but 
when  completed  it  is  so  by  reason  of  the  manner  in  which 
the  contractor  has  done  it,  and  he  accepts  the  work  in  this 
condition,  he  becomes  at  once  responsible  for  the  existence 
of  the  nuisance,  upon  a  principle  very  similar  to  that  which 
makes  a  principal  responsible  for  unauthorized  wrongs  com- 
mitted by  his  agent,  by  ratifying  them.' 

§  23.  Tke  Value  of  Bush  v.  Steinman — Duties  0/  Owners  of 
fixed  Properly.  —  It  is  very  clear,  however,  that  Bush  v. 
Steinman  is  supported  by  an  underlying  principle  of  justice. 
A  man  owes  a  duty  to  others  in  respect  to  the  management 
of  his  property.  Shall  he  be  permitted  to  escape  that  duty 
by  delegating  the  management  of  his  property  in  a  given 
particular  to  another  man,  stipulating  that  the  latter  shall 
proceed  without  control,  and  according  to  his  own  discre- 
tion? Duties  of  this  nature  are  imposed  on  railway  com- 
panies by  the  legislature,  as  the  condition  upon  which  cer- 
tain franchises  are  granted  to  them.  Can  they  escape  these 
duties  by  delegating  them  to  "  independent,"  though  irre- 
sponsible, contractors,  each  of  whom  may  proceed  into  the 
country  with  an  army  of  laborers,  and  exercise  the  most 
oppressive  acts  towards  separate  agricultural  proprietors,  who 

'  McCaffeny  v,  Spaylen  Duyvil  elc.  R.  Co.  61  N.  V.  178;  Ryder  v. 
Thomas.  13  Hun,  196. 

=  Osborn  v.  Union  Ferry  Co.,  S3  N.  Y.619;  Uurgcss  v.  Gray,  I  C.  B.  578; 
1.  c.  14  L.  J.  (C.  P.)  184:  Malheny  v.  Wolffs,  a  Duv.  137. 

i  Field.  J.,  in  Boswdl  t,.  Laird,  8  Cal.  49.. 
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are  left  substantially  without  redress?  The  cases  of  Clark 
V,  Hannibal,  etc.,  Railroad  Company,*  and  Meyer  v.  Midland, 
etc.,  Railroad  Company,*  suggest  with  what  impunity  this  may 
be  done.  The  vigorous  justice  asserted  by  another  court,  pre- 
sided over  by  Shaw,  C.  J.,  following  Bush  v,  Steinman,  com- 
pelled a  railway  company  to  pay  damages  to  a  traveller  who 
had  been  injured  in  the  night-time  by  reason  of  the  fact  that 
the  servants  of  a  contractor  with  the  corporation  had  removed, 
and  neglected  to  replace,  certain  barriers  which  had  been 
placed  to  protect  travellers  at  a  point  where  a  deep  cut  had 
been  made  across  the  highway  in  excavating  for  the  com- 
pany's road-bed.3  In  a  subsequent  leading  case  in  the  same 
court,  in  which  Bush  v.  Steinman  was  distinctly  overruled, 
this  decision  was  upheld  on  the  following  grounds,  as  stated 
in  the  opinion  of  the  court  by  Thomas,  J. :  *  "  The  defendants 
had  been  authorized  by  their  charter  to  construct  a  railroad 
from  Boston  to  Lowell,  four  rods  wide  through  the  whole 
length.  They  were  authorized  to  cross  turnpikes  or  other 
highways,  so  that  the  railroad,  if  necessary,  might  pass  con- 
veniently over  or  under  the  same.s     Now,  it  is  plain  that  it 

/  is  the  corporation  that  are  intrusted  by  the  Legislature  with 

the  execution  of  these  public  works,  and  that  they  are 
bound,  in  the  construction  of  them,  to  protect  the  public 
against  danger.  It  is  equally  plain  that  they  cannot  escape 
this  responsibility  by  a  delegation  of  this  power  to  others. 
The  work  was  done  on  land  appropriated  to  the  purpose  of 
the  railroad,  and  under  authority  of  the  corporation,  vested 
in  them  by  law  for  the  purpose.     The  barriers,  the  omission 

V  to  replace  which  was  the  occasion  of  the  accident,  were  put 

up  and  maintained  by  a  servant  of  the  corporation,  and  by 
their  express  orders;  and  that  servant  had  the  care  and 
supervision  of  them.  The  accident  occurred  from  the  neg- 
ligence of  a  servant  of  the  railroad  corporation,  acting  under 

'  36  Mo.  202. 

,  '  2  Neb.  319. 

j  5  Lowell  V.  Boston,  etc.,  R.  Co.,  23  Pick.  24. 

I  ♦  Milliard  v,  Richardson,  3  Gray,  353. 

^  StaL  1830,  chap.  4,  sees,  i,  11. 
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their  express  orders.  The  case,  then,  of  Lowell  v.  Boston 
and  Lowell  Railroad  stands  perfectly  well  upon  its  own 
principles,  and  is  clearly  distinguishable  from  the  case  at 
bar.  The  court  might  well  say  that  the  fact  of  Noonan 
being  a  contractor  for  this  section  did  not  relieve  the  corpo- 
ration from  the  duties  or  responsibility  imposed  on  them 
by  their  charter  and  the  law,  especially  as  the  failure  to 
replace  the  barriers  was  the  act  of  their  immediate  servant, 
acting  under  their  orders."  This  salutary  doctrine  has  been 
frequently  affirmed  by  other  courts."  Thus,  it  has  been  held 
that  where  a  corporation  has  been  authorized  by  law  to 
enter  upon  certain  premises,  and  take  therefrom  material 
for  the  construction  of  public  works  by  making  compensa- 
tion therefor,  if  the  corporation  afterwards  contracts  with 
others  to  do  the  work,  who  avail  themselves  of  the  au- 
thority given  to  take  material,  the  company  will  be  liable 
therefor,  although  the  contractors  were  bound  by  their  con- 
tract to  furnish  the  material  and  do  the  work  for  a  speciHed 
price.  Contractors,  in  such  case,  are  deemed  servants  of 
the  company;  the  work  is  done  by  the  company,  and  under 
the  authority  of  law;  the  immunities  and  liabilities  of  the 
charter  attach  to  the  company,  and  it  will  be  held  account- 
able. That  the  contractors  may  be  liable  over  to  the  com- 
pany for  any  damages,  does  not  relieve  the  corporation  from 
its  primary  liability.' 

§  24.  Proprietormay  be  liable  by  Force  of  Statute.  —  Neither 
can  a  person  invoke  this  rule  to  excuse  the  non-performance 
of  a  duty  cast  upon  him  by  express  statute.  The  sound 
rule  is,  that  where  a  statutory  obligation  is  imposed  upon  a 
person,  he  is  liable  for  any  injury  that  arises  to  others  in 

'  Lesler  v.  Wabash  Na*-.  Co.,  14  III.  85  ;  Hinde  11.  Wabash  Nav.  Co..  15 
in.  7a;  Ohio,  elc.  R.  Co.  v.  Dunbar.  lo  III.  613;  Chicago,  etc.,  R.  Co.  v. 
McCanhy,  10  III.  385  :  Illinois  Cenlral  R,  Co,  ■v.  Finnigan.  Ji  111.  646;  Illioois 
Ce  Ltral  R.  Co.  v.  Kanouse,  39  IH.  172;  Toledo,  elc,  R.  Co.  v.  Rumbold,  40 
111.  143  ;  Chicago,  etc.,  R.  Co.  v.  Whipple.  z2  111.  105  ;  Carman  v.  Steubenville. 
elc.  R,  Co.,  4  Ohio  Si.  399;  Stone  v.  Cheshire  R.  Co..  19  N.  H.  417. 

'  Lester  v.  Wabash  Nav.  Co.,  14  111.  85 ;  Hinde  v.  Wabash  Nav.  Co..  15 
111.  72. 
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consequence  of  its  having  been  negligently  performed ;  and 
this,  whether  it  were  performed  by  himself  or  by  a  contractor 
employed  by  him.'  Thus,  under  a  statute,*  A.  was  em- 
powered to  make  a  drain  from  his  premises  to  a  sewer,  by 
cutting  a  trench  across  the  highway.  The  statute  provided 
in  careful  terms  that  where  the  surface  of  a  highway  should 
be  thus  broken,  the  person  so  breaking  it  should  restore  it 
to  its  former  condition,  or  be  subject  to  a  penalty  for  failing 
so  to  do.  A.  employed  to  do  this  work  a  contractor,  by 
whose  negligence  the  drain  was  filled  improperly,  in  conse- 
quence of  which  damage  ensued  to  B.  It  was  unanimously 
held  by  the  Court  of  Exchequer  Chamber,^  reversing  a 
unanimous  judgment  of  the  Court  of  Queen's  Bench,*  that 
A.  was  liable  to  B.s  In  another  case,  a  railway  company 
was  empowered  by  its  act  of  Parliament  to  construct  a  rail- 
way bridge  across  a  navigable  river.  The  act  provided  that 
it  should  not  be  lawful  to  detain  any  vessel  navigating  the 
river  for  a  longer  time  than  sufficient  to  enable  any  car- 
riages, animals,  or  passengers,  ready  to  traverse,  to  cross  the 
bridge,  and  to  open  it  to  admit  such  vessel.  The  company 
employed  a  contractor  to  construct  the  bridge,  in  conformity 
with  the  act  of  Parliament;  but,  before  the  works  were 
completed,  the  bridge,  from  some  defect  in  its  construction, 
could  not  be  opened,  and  the  vessel  of  A.  was  prevented 
from  navigating  the  river.  It  was  held  that  the  company 
were  liable  to  A.  for  this  damage.^     These  decisions  really 

*  Gray  v.  Pullen,  5  Best  &  S.  970;  Hole  v,  Sittingbourne  R.  Co.,  6  Hurl. 
&  N.  488;  s.  c,y  30  L.  J.  (Exch.)  81 ;  9  Week.  Rep.  274;  3  L.  T.  (n.  s.)  750. 

*  The  Metropolitan  Local  Board  Management  Act,  18  &  19  Vict.,  c.  120, 
sees.  77,  no,  III. 

3  Composed  of  Erie,  C.  J.,  Pollock,  C.  B.,  Keating,  J.,  and  Bramwell, 
Channell,  and  Pigott,  BB. 

*♦  Composed  of  Cockburn,  C.  J.,  and  Crompton,  Blackburn,  and  Mellor,  JJ. 

s  Gray  v,  Pullen,  5  Best  &  S.  970.  On  similar  facts,  where  there  was  no 
such  duty  imposed  by  statute,  a  different  result  was  declared.  Sadler  v.  Hen- 
lock,  4  EI.  &  Bl.  570.  But  it  is  difficult  to  distinguish  between  a  liability  im- 
posed by  statute  and  one  subsisting  at  common  law,  particularly  as  the 
statute  is  only  declaratory  of  the  common  law. 

^  Hole  V,  Sittingbourne,  etc.,  R.  Co.,  6  Hurl.  &  N.  488;  s,  <•.,  30  L.  J. 
(Exch.)  81 ;  9  Week.  Rep.  274;  3  L.  T.  (n.  s.)  750. 
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fall  within  the  class  of  cases  mentioned  in  a  former  section,' 
which  hold  that  a  person  cannot  excuse  the  doing  of  an  act 
unlawful  per  sc,  by  alleging  that  it  was  done  by  another, 
who  contracted  to  do  it  for  him.  A  statute  empowers  a 
person  or  corporation  to  do  a  certain  act  in  a  certain  way. 
He  attempts  to  do  it,  but  does  it  in  a  different  way.  In  so 
far  as  he  does  it  in  a  different  way,  it  is  an  unlawful  act, — 
generally,  a  nuisance.  If  an  injury  happens  to  any  one  in 
consequence  of  its  being  thus  done  in  an  unlawful  manner, 
he  cannot  avoid  liability  by  alleging  that  the  wrong  was 
that  of  one  with  whom  he  had  contracted  to  do  the  act  law- 
fully, but  who  did  it  unlawfully.  The  privilege  of  doing  or 
having  the  act  done  for  his  benefit  is  granted  only  on  con- 
dition of  its  being  done  in  a  certain  way,  and  he  impliedly 
agrees  to  answer  for  injuries  which  may  flow  from  the  doing 
of  the  act  unless  it  is  done  in  that  way.  If  we  pause  to 
consider  the  effect  of  these  decisions,  we  shall  see  that  they 
go  far  to  bringing  us  back  to  the  doctrine  of  Bush  v.  Stein- 
man,'  There  is  no  solid  distinction  between  one's  obliga- 
tion to  perform  a  duty  imposed  upon  him  by  statute  and 
a  duty  imposed  by  common  law.  To  obstruct  the  street  in 
front  of  my  premises  is  a  nuisance  at  common  law,  and  the 
wrongfulness  of  the  act  is  not  augmented  because  it  is  pro- 
hibited by  a  statute ;  such  a  statute  is  merely  declaratory  of 
the  common  law.  If  this  act  is  committed  by  a  contractor 
doing  a  job  of  work  for  me,  it  is  difficult  to  see  upon  what 
grounds  I  should  be  held  liable  where  the  act  is  prohibited 
by  statute,  as  in  Gray  v.  Pullen,^  and  not  liable  where  the 
act  is  merely  a  nuisance  at  common  law,  as  in  many  of  the 
cases  which  overrule  Bush  v.  Steinman.  In  a  recent  able 
judgment  of  the  Queen's  Bench  Division,  composed  of  Lord 
Cockburn,  C.  J.,  and  Mellor  and  Field,  JJ.,  Lord  Cock- 
burn  appealed  to  Gray  v.  Pullen  for  the  doctrine  that  where 
one  causes  an  act  from  which  danger  may  arise  to  others,  he 
must  see  to  it  that  others  are  not  thereby  injured,  and  that 


>  I  Bos.  &  Pul.  404. 
i  S  Best  &  S.  970. 
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he  cannot  divest  himself  of  this  liability  by  transferring  it 
to  an  independent  contractor;  and  that  eminent  judge  de- 
clared that  •'  it  can  make  no  difference  in  point  of  principle 
whether  the  obligation  was  imposed  by  statute  or  existed  at 
law." ' 

§  25.  Proprietor  may  be  liable  by  Force  of  express  Con- 
tract  —  This  principle  cannot  be  appealed  to  to  enable  a 
man  to  violate  express  contracts  into  which  he  has  entered.' 
A  man  who  enters  into  a  valid  contract  to  do  a  certain 
thing,  must  do  it  or  pay  the  damages  for  its  breach ;  and  he 
cannot,  ordinarily,  excuse  himself  from  paying  damages  by 
pleading  inevitable  accident,  a  vis  major,  or  the  like.  In 
general,  nothing  but  the  wrong  of  the  opposite  contracting 
party  can  be  invoked  to  excuse  non-performance.  Thus, 
an  incorporated  company  undertook  to  lay  water-pipes  in  a 
city,  agreeing  with  the  city  that  it  would  "  protect  all  per- 
sons against  damages  by  reason  of  excavations  made  by 
them  in  laying  pipes,  and  to  be  responsible  for  all  damages 
which  might  occur  by  reason  of  the  neglect  of  their 
employees  in  the  premises."  The  company  let  out  the 
work  to  a  contractor.  The  latter  used  a  steam-drill  in  such 
a  manner  as  to  frighten  a  traveller's  horse  and  injure  the 
traveller.  An  action  by  the  traveller  against  the  company 
was  supported  upon  the  plain  ground  that  they  could  not 
evade  a  liability  which  they  had  assumed  by  contract,  by 
shifting  over  to  another  the  work  which  they  had  under- 
taken to  perform.3  On  the  other  hand,  the  Court  of 
Appeals  of  New  York,  in  a  case  where  a  license  or  grant 
was  given  by  the  authorities  of  a  city  to  certain  persons  to 
construct  a  sewer  in  one  of  its  streets,  with  the  proviso, 
**  that  the  grantees  should  cause  proper  guards  and  lights  to 
be  placed  at  the  excavation,  and  should  be  answerable  for 
any  damages  or  injuries  which  might  be  occasioned  to  per- 
sons, animals,  or  property  in  the  construction  of  the  sewer," 

'  Bower  v,  Peatc,  i  Q.  B.  Div.  321,  328. 

*  Eric,  C.  J.,  in  Gray  v,  Pullen,  5  Best  &  S.  985. 

3  Water  Co.  v.  Ware,  16  Wall.  566. 
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held  that  this  proviso  did  not  enure  to  the  benefit  of  a 
stranger,  so  as  to  render  the  grantees  liable  to  him  for  the 
negligence  of  an  independent  contractor,  to  whom  they  had 
let  out  the  job,  and  for  whose  negligence  they  would  not 
ordinarily  be  responsible,"  But  this  decision  has  been 
questioned,'  and  is  manifestly  contrary  to  sound  principle. 
If  A.  makes  a  contract  with  B.  for  the  protection  of  C,  and 
C.  is  injured  in  consequence  of  B.  breaking  the  contract,  C, 
may  recover  damages  of  B.'  Here  the  city  granted  a 
license,  containing  a  certain  proviso  intended  for  the  pro- 
tection of  its  citizens.  When  the  grantee  accepted  the 
hcense,  the  proviso  acquired  the  force  of  a  contract.  The 
person  to  whom  the  defendant  delegated  the  construction  of 
the  work  failed  to  take  the  precautions  stipulated  for  in 
the  proviso,  and,  in  consequence  of  this,  a  citizen,  for  whose 
benefit  the  proviso  was  intended,  was  injured.  Here  was 
clearly  a  cause  of  action,  on  his  part,  against  the  defendant. 
If  there  was  not,  efforts  of  this  kind  on  the  part  of  a  city  to 
protect  its  citizens  might  be  rendered,  to  a  great  extent, 
nugatory,'  In  conformity  with  this  principle,  a  landlord 
was  held  liable  to  his  tenants  for  damages  sustained  by 
them  from  the  weather,  in  consequence  of  the  act  of  a  con- 
tractor, whom  he  had  employed  to  repair  his  building,  in 
leaving  it  unroofed,  without  covering.^  But,  in  the  opinion 
of  an  intermediate  court  in  Pennsylvania,  a  landlord  is 
responsible  to  his  tenant  for  an  injury  arising  from  the 
negligence  of  a  plumber  in  improperly  constructing  a  water- 
tank  on  the  demised  premises.*  Upon  grounds  very  similar, 
the  Court  of  Queen's  Bench  ruled  that,  where  a  man  causes 
a  building  to  be  erected  for  viewing  a  public  exhibition,  and 
admits  persons  on  payment  of  money,  the  contract  between 

'   Blake  v.  Ferris.  5  N.  Y.  48. 

■  Slorrs  V.  Utica,  17  N.  Y.  106. 

5  Langridge  r.  Levy,  2  Mee.  &  W.  519;  j.  t.,  4  Mee.  &  W.  337, 

*  See  Holci'.  Siltingbourne  R.  Co.,  6Hurl.  S  N.  488:  30  L.  ].  (Exeh.jSl  ; 
g  Week.  Kep.  174:  3  L.  T.  (n.  s.)  750. 

5  Sulibacher  v.  Dickie.  6  Daly.  469. 

*  Meany  v.  Abbott,  6  Phila.  196. 
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him  and  the  persons  admitted  is  analogous  to  the  contract 
between  a  carrier  and  his  passengers  ;  that  there  is  implied 
in  such  contract  a  warranty,  not  only  of  due  care  on  the 
part  of  himself  and  his  servants,  but  also  of  due  care  on  the 
part  of  any  independent  contractor  who  may  have  been 
employed  by  him  to  construct  the  means  of  conveyance  or 
support.  Where,  therefore,  the  defendant,  acting  on  behalf 
of  himself  and  others  interested  in  certain  races,  entered 
into  a  contract  with  E.,  who  was  a  competent  person  to  be 
so  employed,  to  erect  and  let  to  them  a  grand  stand  for  the 
purpose  of  viewing  the  races ;  and  the  defendant,  on  behalf 
of  himself  and  his  colleagues,  received  55.  (to  be  appro- 
priated to  the  race-fund)  from  every  person  admitted,  of 
whom  the  plaintiff  was  one;  and  the  stand  had  been  negli- 
gently and  improperly  constructed  (but  not  to*  the  knowl- 
edge of  the  defendant),  and  in  consequence  fell  and  injured 
the  plaintiff,  it  was  held  that  the  plaintiff  could  maintain 
an  action  against  the  defendant  for  the  damage  sustained, 
although  the  defendant  was  free  from  all  negligence,  and 
had  employed  a  competent  person  to  erect  the  stand.'  So, 
a  proprietor  who  engages  with  a  contractor  to  paint  his 
building,  the  proprietor  to  furnish  the  staging  for  that  pur- 
pose, is  under  an  implied  warranty  to  furnish  a  safe  staging 
for  that  purpose ;  and  if  the  staging  breaks,  injuring  the  con- 
tractor or  his  servants,  the  proprietor  must  pay  damages, 
notwithstanding  the  staging  was  built  for  him  by  another 
independent  contractor.  For,  by  accepting  it  from  such 
contractor,  he  adopts  it  as  his  own.'  The  case  was  also 
likened  to  that  class  of  cases  where  the  proprietor  of  real 
property  is  held  liable  to  pay  damages  to  any  one  who, 
invited  to  come  upon  his  premises,  is  injured  by  a  concealed 
defect  therein. 3 

*  Francis  r.  Cockrell,  L.  R.  5  Q.  B.  184. 

'  Mulchey  v.  The  Trustees,  6  Week.  Rep.  751. 

3  Indermauer  v.  Dames,  L.  R.  i  C.  P.  274;  L.  R.  2  C.  P.  311 ;  Elliott 
V.  Pray,  10  Allen,  378;  Gilbert  v,  Nagle,  118  Mass.  278;  Pickard  v.  Smith, 
10  C  B.  (n.  s.)  470;  Holmes  7/.  North-Eastern  R.  Co.,  L.  R.  4  Exch.  254; 
Coughoby  v.  Globe  Woollen  Co.,  56  N.  Y.  1 54. 
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§  26.  Other  Circumstarues  rendering  the  Proprietor  liable.  — 
Notwithstanding  the  injury  may  have  happened  while  the 
work  was  being  prosecuted  by  an  independent  contractor, 
yet  he  will  be  liable  if  it  is  traceable  to  his  previous  negli- 
gence,—  as,  if  a  building  falls  down,  in  process  of  erection, 
in  consequence  of  the  plans  furnished  to  the  contractors 
requiring  the  use  of  materials  and  structures  which  are  un- 
safe.' Again,  a  contractor  may  be  employed  to  do  a  par- 
ticular job,  under  circumstances  which  leave  the  proprietor 
charged  with  the  duty  which  regularly  attaches  to  him  to 
see  that  the  work  does  not  endanger  the  safety  of  others. 
A  builder  may  make  lawful  and  necessary  excavations  in 
the  street;"  a  blacksmith  may  remove  a  grating  in  the  side- 
walk to  repair  it;»  a  coal-merchant  may  make  an  opening  in 
the  sidewalk  to  deliver  coal  to  his  customer.'  In  all  these 
cases,  the  liability  to  guard  the  excavation  may  remain  upon 
the  proprietor,  and  he  may  be  chargeable  for  any  damages 
resulting  from  his  failure  so  to  do.  It  has  been  well  laid 
down,  that  if  the  building  of  a  house  is  split  up  into  several 
different  contracts,  and  the  owner  undertakes  to  supply  the 
materials,  and  no  provision  is  made  for  the  supervision  of 
the  work,  or  for  maintaining  guards,  the  duty  of  protecting 
the  public  remains  on  the  owner.^ 

§  27,  Hoiv  as  to  Municipal  Corporations.  —  The  rule  ex- 
tends so  far  as  to  exempt  a  municipal  corporation  from 
liability  for  injuries  to  third  persons,  occasioned  by  the  neg- 
ligence of  workmen  engaged  in  grading  a  street,  under  the 
direction  of  a  person  who  has  entered  into  a  contract  with 
the  corporation  to  perform  the  work  in  conformity  to  a  plan 
referred  to  in  the  contract,  for  a  specified  sum,  to  be  paid 
for  by  the  corporation.*     The  rule  is,  in  general,  the  same 

<  Homer-.'.  Nicholson.  56  Mo.  210. 

=  Chicago  V.  Robbins.  a  Black,  4r8;  s.  (.,  4  Wall.  657;  Homan  t.  Stan- 
ley, 66  Pa.  Si.  464. 

3  McCleary  v.  KenU  3  Duer.  17. 

*  Picksrd  V.  Smilh,  10  C.  B.  (n.  s.)  470. 

s  Homan  v.  Stanley,  66  Pa.  Si.  464. 

«  E'ack  I'.  New  York.  8  N.  V.  im;  Kelly  v.  New  Vork,  11  N.  Y.  432. 


RESPONDEAT   SUPERIOR.  2/3 

in  its  application  to  municipal  corporations  as  to  any  other 
proprietor.' 

§  28.  Effect  of  Negligence  in  selecting  Contractor,  —  Some 
of  the  judges,  in  their  opinions,  have  qualified  the  rule  by 
assuming  that  it  is  only  applicable  to  cases  where  the  pro- 
prietor has  not  been  guilty  of  negligence  in  awarding  a  con- 
tract to  a  person  incompetent,  habitually  negligent,  or  other- 
wise unfit  to  be  intrusted  with  it.  No  case  has  been  found, 
however,  where  a  proprietor  has  been  held  answerable  for 
the  negligence  of  an  independent  contractor,  upon  this 
ground  alone.  In  an  action  in  which  such  an  attempt  was 
made,  where  the  defendant  was  the  city  of  New  York,  it 
was  ruled  that  evidence  that  the  contractor  was  notori- 
ously incompetent  was  inadmissible  without  proof  that  the 
contracting  agents  of  the  defendant  knew  of  such  incom- 
petency ; '  but  the  case  was  reversed  on  appeal.^ 

§  29.  Principal  not  liable  for  Injury  by  one  Contractor  upon 
Another.  —  If  two  independent  contractors  are  engaged  for 
one  principal  upon  the  same  job,  —  as,  where  one  does  the 
mason's  work  and  the  other  the  carpenter's  work,  —  and,  in 
consequence  of  the  negligence  of  the  one,  the  work  of  the 
other  is  injured  and  he  subjected  to  damage,  he  cannot  re- 

'  Painter  v,  Pittsburgh,  46  Pa.  St.  213;  Reed  v.  Allegheny  City,  79  Pa. 
St.  joo;  Wright  V.  Holbrook,  52  N.  H.  120;  Conlin  v,  Charleston,  15  Rich. 
L.  201 ;  Van  Wert  v,  Brooklyn,  28  How.  Pr  451 ;  Erie  v.  Caulkins,  85  Pa.  St 
247;  Pack  V.  New  York,  8  N.  V.  222;  s,  c,  Seld.  Notes,  94;  Kelly  v.  New 
York,  II  N.  Y.  432;  Barry  v.  St.  Louis,  17  Mo.  121;  Gent  v.  New  York, 
Seld.  Notes,  240;  Nevins  v,  Peoria,  41  III.  502;  Hilsdorf  r.  St.  Louis,  45  Mo. 
94,  98;  Delmonico  v.  New  York,  i  Sandf.  222;  Buffalo  T.  Co.  v,  Buffalo,  I  N. 
Y.  S.  C  (T.  &  C.)  537;  Storrs  v,  Utica,  17  N.  Y.  104;  Palmer  v.  Lincoln,  5 
Neb.  137;  Scammon  v,  Chicago,  25  III.  424;  Buffalo  v,  HoUo^vay,  7  N.  Y. 
493;  i»  ^M  Seld.  Notes,  25;  St.  Paul  v,  Seitz,  3  Minn.  297;  Lockwood  v.  New 
York,  2  Hilt.  66;  Schwartz  v,  Gilmore,  45  111.  455;  Chicago,  etc.,  R.  Co.  v, 
McCarthy,  20  III.  385 ;  Chicago  v,  Joney,  60  111.  383 ;  Chicago  t/.  Dermody, 
61  III.  431;  Harper  xk  Milwaukee,  30  Wis.  365,  374;  Hannon  v,  St.  Louis 
County,  62  Mo.  313. 

»  Kelly  v.  New  York,  4  E,  D.  Smith,  291. 

3  1 1  N.  Y.  432. 
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cover  of  the  proprietor,  unless  the  latter  was  at  fault  in  some 
respect  in  the  selection  of  the  other  contractor." 

§  30.  Liability  0/  the  Contractor.  —  If  A.,  being  sui  Juris, 
commit  a  wrong  for  which  B.  is  answerable,  no  reason  can 
be  drawn  from  the  fact  that  B.  is  thus  answerable  which  will 
exonerate  A.,  unless  judgment  and  satisfaction  have  already 
been  had  of  B,  Accordingly,  where  a  statute  regulating 
the  construction  of  certain  public  works '  provided  a  special 
mode  of  assessing  damages  to  land,  a  contractor  of  the 
public  board  having  such  work  in  charge  was  nevertheless 
liable  to  pay  damages  sustained  by  an  occupier,  in  conse- 
quence of  his  negligence  and  want  of  skilM 

§  31.  Contractor  no!  liable  for  Negligence  of  Sub-contrac- 
tor. —  This  principle  applies  as  between  a  contractor  and  his 
sub-contractor,  so  that  the  contractor  will  not  be  liable  for 
the  wrongs  done  by  an  independent  sub-contractor,  or  those 
whom  he  employs.*  The  responsibility  rests  on  the  sub- 
contractor himself  >  Nor  is  a  sub-contractor  liable  for  the 
negligence  of  his  sub-contractor ;  *  and  so  on,  down  as  far  as 
successive  independent  employments  may  obtain.  As  in 
case  of  a  proprietor,  so  a  contractor  may  make  himself 
liable  for  the  negligence  of  an  independent  sub-contractor 
by  having  the  work,  during  its  progress,  under  a  quasi 
supervision,  —  as,  where  the  principal  contractor  does  work 

'  Treadwell  v.  New  York,  I  Daly,  113, 

'  The  Metropolis  Local  Management  Act,  tS  &  19  VicL,  chap.  )30,  sec. 

i  Clothier  v.  Webster,  11  C.  B,  (n,  s.)  790;  j.  (.,  9  Jur.  (n.  s.)  331.  Com- 
pare Lawrence  v.  Great  Northern  R.  Co.,  t6  Q.  B.  643;  Brine  v.  Great  West- 
ern R.  Co.,  2  Best  &  S  401 ;  31  L.  J.  (Q.  B.)  101 ;  Bartlett  v.  Baker,  3  Horl. 
&  Colt.  153/  '■  ■^■.  34  L.  J.  (Eich.)  8. 

*  Cuff  t.  Newark,  etc.,  R.  Co.,  35  N.  J.  L.  17,  574;  Slater  v.  Mersereau, 
64  N.  V.  138  (affirming  5  Daly,  445);  Rapson  v.  Cubitt,  9  Mee.  &  W.  7tO: 
s.  c.  Car.  &  M.  64;  6  Jut.  606;  Overton  v.  Freeman,  II  C.  B.  867;  s.  <-.,  U 
Jur.  65;  It  L.  J.  (C.  P.)  sa;  3  Car.  &  Kir.  5a. 

J  Holt  V.  Whatley,  51  Ala.  569. 

^  Knight  V.  Fox,  5  Exch.  711 ;  i.  <-.,  14  Jut.  963 ;  lo  L.  J.  (Exch.)  9. 
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on  other  parts  of  the  building,  or  accepts  the   work  and 
pays  for  it  by  instalments  as  it  progresses.' 

IV.   WHO   ARE   INDEPENDENT  CONTRACTORS   WITHIN    THE 

MEANING  OF  THIS  RULE. 

§  32.  The  general  Test  by  which  to  determine  whether  the 
person  who,  by  himself  or  his  servant,  committed  the  wrong 
was  acting  as  the  servant  of  the  person  sought  to  be 
charged,  or  as  an  independent  contractor  or  undertaker,  has 
already  been  adverted  to.  In  every  case,  the  decisive  ques- 
tion is,  Had  the  defendant  the  right  to  control^  in  the  given 
particular,  the  conduct  of  the  person  doing  the  wrong?  On 
this  question,  the  contract  under  which  the  work  has  been 
done  must  speak  conclusively  in  every  case,  reference  being 
had,  of  course,  to  surrounding  circumstances. 

§  33-  Applications  of  the  Rule  to  Building  Contracts.  — 
Probably  the  most  frequent  application  of  the  rule  is  met 
with  in  the  case  of  contracts  for  the  erection  of  buildings. 
When  the  owner  of  land  contracts  with  a  builder  to  erect 
thereon  a  building  according  to  certain  plans  and  specifica- 
tions, the  latter  to  furnish  all  materials  and  labor,  and  to  be 
answerable  to  the  owner  only  for  certain  results,  he  will  not 
be  deemed  the  servant  of  the  owner,  although  the  work  is 
to  be  done  under  the  supervision  of  an  architect  selected  by 
the  owner.*  This  rule  is  of  especial  force  where  the  owner, 
in  pursuance  of  such  a  contract,  commits  the  entire  care 
and  control  of  the  premises  to  the  contractor.     Here  the 

'  Bast  V.  Leonard,  15  Minn.  304.     But  see  infra,  \  37. 

'  Robinson  v,  Webb,  1 1  Bush,  464 ;  Erie  v.  Caulkins,  85  Pa.  St.  247  ; 
Ryder  v.  Thomas,  13  Hun,  296;  Gilbert  v.  Beach,  4  Duer,  423;  j,  c,  5 
Bosw.  445;  16  N.  Y.  606;  Clare  v.  National  Cfty  Bank,  8  Jones  &  Sp.  104; 
Brown  V.  Accrington  Co.,  3  Hurl.  &  Colt.  511;  34  L.  J.  (Exch.)  208;  13  L. 
T.  (n.  s.)  94;  Vanderpool  v.  Husson,  28  Barb.  196;  Bedford  v.  The  State^  30 
Md.  179;  Clark  v,  Yrj,  8  Ohio  St.  358.  Of  course  the  case  is  much  clearer 
where  the  proprietor  does  not  reserve  a  supervision  over  the  work,  as  in  Hale 
V.  Johnson,  80  111.  185.  The  rule  itself,  as  here  applied,  has  been  denied  in 
some  cases.  Bush  v.  Steinman,  i  Bos.  &  Pul.  404 ;  Wiswall  v,  Brinson,  10 
Ircd.  554.      Silvers  v,  Nerdlinger,  30  Ind.  53. 
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owner  will  not  be  liable  for  an  injury  to  a  traveller  in  conse- 
quence of  an  excavation  in  the  street  being  left  unguarded,' 
though  under  certain  circumstances  the  rule  will  be  other- 
wise,' An  owner  of  land  who  employs  a  carpenter,  for  a 
specific  price,  to  alter  and  repair  a  building  thereon,  and  to 
furnish  all  the  materials  for  this  purpose,  is  not  liable  for 
damages  happening  to  a  third  person  in  consequence  of 
driving  upon  a  pile  of  boards  deposited  in  the  highway,  in 
front  of  the  land,  by  a  teamster  in  the  employ  of  the  car- 
penter, intended  to  be  used  in  making  such  alterations  and 
repairs,*  Nor,  under  a  similar  contract,  will  the  proprietor 
be  liable  if  the  house  falls  down  in  consequence  of  the  neg- 
ligence or  unskilfulness  of  the  carpenter,  injuring  the  house 
of  another  proprietor.*  A.  being  notified  by  the  authorities 
of  the  city  to  take  down  his  house,  or  to  make  it  safe,  he 
thereupon  entered  into  a  verbal  contract  with  B.,  whereby 

B,  agreed  "to  take  the  building  down."  In  doing  so,  B. 
negligently  weakened  a  party-wall,  and  caused  the  house  of 

C.  to  fall.  It  was  held  that  A.  was  not  liable  to  C.s  A 
modified  expression  of  the  rule  is  found  in  a  case  in  Mary- 
land, where  a  building  in  process  of  erection  by  contractors 
fell,  injuring  a  traveller.  It  was  held  that,  while  the  propri- 
etor was  not  liable  for  the  acts  of  the  contractors  on  the 
principle  of  respondeat  superior,  yet,  if  it  could  be  shown 
that  the  wall  was  constructed  in  so  dangerous  and  defec- 
tive a  manner  as  to  constitute  a  nuisance,  he  would  be  re- 
sponsible for  the  consequences  resulting  from  the  defective 

■  Allen  f .  Willard,  57  Pa.  St.  374 ;  Erie  v.  Caulkins,  85  Pa.  St.  147  ;  Scam- 
mon  V.  Chicago,  25  III.  424 ;  Pfau  i*.  Williamson,  65  111.  16 ;  Ryder  v.  Thomas, 
13  Hun,  296. 

<  Chicago  f.  Robbins,  1  Black,  418;  RobbJns  v.  Chicago,  4  Wall.  657.  It 
is  believed,  however,  that  theiasi  two  cases  cannot  be  reconciled  with  the  pre- 

3  Hilliard  v.  Richardson,  3  Gray,  349. 

*  Connors  v.  Hennessey,  112  Mass.  96. 

5  Earl  V.  Beadleslon,  10  Jones  U  Sp.  Z94-  So  held  on  similar  Tacts  in 
Butler  V.  Hunter,  7  Hurl.  &  N.  825;  J.  c,  31  L.  J.  (Exch.)  214;  10  Week. 
Rep.  214,     Centra,  Brown  *,  Werner,  40  Md.  15;  Bower  v.  Peale,  i   Q.  B, 

Div.  321;    BHtl,  \%\. 
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work  allowed  to  be  done  by  the  contractors ;  but  if  it  were 
erected  in  an  ordinarily  substantial  and  secure  manner,  and 
was  overthrown  by  the  operation  of  extraordinary  causes, 
against  which  ordinary  care,  skill,  and  foresight  could  not 
provide,  the  proprietor  would  not  be  liable.* 

§  34.    Application  of  the  Rule  to  Railway  Contracts,  —  This 
rule  has  generally  been  applied  so  as  to  exempt  railway 
companies   from   responsibility   for   wrongs   done   by  con- 
tractors employed  in  the  construction  and  repair  of  their 
roads."     The  rule  is  the  same,  although  the  contract  is  by 
parole     But,  as  already  seen,  the  rule  does  not  extend  so 
far  as  to  excuse  such  a  company  in  failing  to  perform  a  stat- 
utory obligation ;  *  and  it  has  been  denied  in  other  cases.* 
In  a  case  where  the  contract  specified  that  all  damages  from 
blasting  should  be  paid  by  the  contractor,  and  that  in  case 
any  damages  should  occur  to  the  premises  of  any  land- 
owner through  the  wilfulness  or  carelessness  of  the  con- 
tractor or  his  employees,  and  remain  for  thirty  days  unset- 
tled by  the  contractor,  the  company  should  have  full  right 
to  retain  in  its  hands,  out  of  moneys  that  might  be  due  the 
contractor,  such  sums  as  the  chief  engineer  and  committee 
of  construction  might  think  sufficient  to  pay  said  damages, 
the  company  was  nevertheless  held  not  liable  to  third  per- 
sons for  injuries  inflicted  by  the  contractor  in  blasting.^ 

*  Dedford  v.  The  State,  30  Md.  179, 

'  Clark  V,  Hannibal,  etc.,  R.  Co.,  36  Mo.  202 ;  Meyer  v.  Midland  R.  Co., 
2  Neb.  319;  Central  R.  Co.  v.  Grant,  46  Ga.  417;  West  v,  St.  Louis,  etc.,  R. 
Co.,  63  III.  545  ;  Callahan  v.  Burlington,  etc.,  R.  Co.,  23  Iowa,  562;  Kansas, 
etc,  R.  Co.  V.  Fitzsimmons,  18  Kan.  34;  Tibbetts  v,  Knox,  etc.,  R.  Co., 
62  Mc.  437;  Eaton  v,  European,  etc.,  R.  Co.,  59  Me.  520;  Reedie  v.  London, 
etc.,  R.  Co.,  4  Exch.  244;  Steel  v.  South-Eastern  R.  Co.,  16  C.  B.  550; 
Pawlet  V,  Rutland,  etc.,  R.  Co.,  28  Vt.  297;  Schular  t/.  Hudson  R.  Co.,  38 
Barb.  653;  Hunt  v,  Pennsylvania  R.  Co.,  51  Pa.  St.  475;  Clark  v.  Vermont, 
etc.,  R.  Co.,  28  Vt.  103;  McCafferty  v.  Spuyten  Duyvil,  etc.,  R.  Co.,  61  N.  Y. 
178.    Contra,  Stone  v,  Cheshire  R.  Co.,  19  N.  H.  427. 

3  Steel  V.  South-Eastern  R.  Co.,  16  C.  B.  550;  Earl  v,  Beadleston,  10 
Jones  &  Sp.  294. 

*♦  Ante^  sec.  24. 

5  Tibbetts  v,  Knox,  etc.,  R.  Co.,  62  Me.  437. 
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§  35.  Other  Applications  of  the  Rule.  —  A.,  the  proprietor 
of  a  pinery,  contracted  with  B,  that  B.  should  cut  all  the 
logs  A.  had  on  certain  land,  and  deliver  them  to  A.  at 
a  place  named,  A,  to  have  no  part  in  the  running  of  the 
logs  until  they  reached  the  place  named,  and  not  to  ren- 
der B.  any  assistance  in  the  prosecution  of  the  work,  pecu- 
niary or  otherwise.  B.  was  not  the  servant  of  A.,  and  A. 
was  not  liable  for  B.'s  negligence  in  obstructing  the  navi- 
gation." So,  a  contract  to  drive  all  the  logs  which  A.  has  on 
the  ice  to  a  certain  point,  as  soon  as  the  ice  breaks  up,  at 
five  cents  a  log,  does  not  make  the  owner  of  the  logs  liable 
for  a  bridge  carried  away  by  the  negligence  of  the  con- 
tractor." A.  employed  B.  to  construct  a  drain  in  a  public 
highway ;  B.  employed  C.  to  fill  in  the  earth  over  the  brick- 
work, and  to  carry  away  the  surplus ;  C,  in  performing  his 
work,  left  the  earth  raised  so  much  above  the  level  of  the 
road  that  D.,  driving  in  the  dark,  was  thereby  upset  and 
injured.  A.  was  held  not  responsible  for  the  negligence  of 
C.3  This  rule  also  exempts  the  owner  of  a  vessel  from  lia- 
bility for  damages  occasioned  by  the  negligence  of  steve- 
dores employed  for  a  gross  sum  by  the  consignees  of  the 
charterers  in  unloading  the  cai^o.^  A  town  contracted  with 
a  person  to  clear  off  a  strip  of  land  surrounding  a  pond 
which  it  had  purchased  for  the  purpose  of  supplying  its  in- 
habitants with  water.  In  so  doing,  he  negligently  set  fire  to 
the  timber  and  fences  of  an  adjacent  owner.  It  was  held 
that  the  town  was  not  liable.^  And  so  it  has  been  held  in 
Iowa,  that  if  A.  enters  into  a  contract  to  protect  B.'s  farm 
from  fire,  and,  in  carrying  it  out,  sets  fire  to  the  field  of  C, 
A.,  and  not  B,,  must  pay  damages  to  C  A  well-borer  con- 
tracted with  a  school-district  to  bore  a  well  in  the  school- 


■  Moore  v.  Sanbon),  z  Mich.  519. 

'  Pierrepont  v.  Loveless,  73  N.  Y.  1(1. 

3  Peachey  v.  Rowland,  13  C.  B.  181;  17  Jur.  764;  2*  L.  J.  (C.  P.)  81. 

♦  Linton  v.  Smith,  8  Gray,  147,    Compare  Innocent  i'.  Peto,  4  Foat.  &  Fin, 
8;  Woodward  v.  Peto,  3  Fosl.  &  Fin.  389. 

s  Wright  V.  Holbrook.  51  N.  H.  120, 

*  Kelloget/.  Payne,  21  Iowa,  575.    See  Wright  »,  Holbrook,  51  N.  H.  lao. 
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house  yard.  He  left  his  machine  unguarded,  whereby  one 
of  the  school-children  was  injured.  The  school-district  was 
not  liable.' 

§  36.  Working  at  stated  Wages  or  by  the  Job,  —  Perhaps 
the  most  usual  test  by  which  to  determine  whether  the  per- 
son doing  the  injury  was  a  servant  or  an  independent  con- 
tractor is  to  consider  whether  he  was  working  by  the  job  or 
at  stated  wages,  —  so  much  per  day,  week,  or  month."  A 
person  who  works  for  wages,  whose  labor  is  directed  and 
controlled  by  the  employer,  either  in  person  or  by  an  inter- 
mediate agent,  is  a  servant,  and  the  master  must  answer  for 
the  wrongs  done  by  him  in  the  course  of  his  employment. 
A  person  who,  for  a  stated  sum,  engages  to  perform  a  stated 
piece  of  labor  in  which  he  is  skilled,  the  proprietor  of  the 
work  leaving  him  to  his  own  methods,  is  an  independent 
contractor ;  the '  proprietor  does  not  stand  in  the  relation  of 
superior  to  him,  and  is  not  answerable  for  the  wrongs  done 
by  him  or  his  servants  in  the  prosecution  of  the  work,  unless 
special  circumstances  exist  making  him  so.^  The  rule  has 
been  applied  so  as  to  exempt  a  railway  company  from  lia- 
bility for  the  negligence  of  a  contractor  who  had  engaged 
to  do  a  piece  of  filling  at  twenty  cents  per  yard,  although 
the  company  furnished  track,  trestle,  cars,  mules,  and  driver.* 
The  fact  that  the  employee  was  hired,  not  for  a  definite 
time,  but  to  perform  a  particular  job,  does  not,  however,  of 
itself  negative  the  relation  of  master  and  servant,  for  under 
such  a  contract  the  employer  may  well  retain  full  control 


'  Wood  V,  Independent  School-District,  44  Iowa,  27. 

*  See  Schular  v,  Hudson,  etc,  R.  Co.,  38  Barb.  653. 
3  Morgan  v.  Bowman,  22  Mo.  538. 

*  Central  R.  Co.  v.  Grant,  46  Ga.  417.  This  being  the  settled  rule,  the 
opinion  of  Chief  Justice  Shaw,  in  Stone  «/.  Codman,  15  Pick.  297,  cannot  be 
supported.  It  was  there  held  that  where  a  proprietor  employs  a  mechanic  to 
make  a  drain  for  him  on  his  own  land,  the  mechanic  procuring  the  necessary 
materials,  hiring  laborers,  and  charging  a  compensation  for  his  services  and  dis- 
bursements, the  mechanic  is  deemed  to  be  the  servant  of  the  proprietor  so  as 
to  make  the  latter  liable  to  a  third  person  damaged  by  reason  of  the  fact  that 
the  mechanic  prosecuted  the  work  without  sufficient  care  and  skill. 
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over  him ;  and  it  must  be  constantly  borne  in  mind  that  the 
power  to  control,  on  the  part  of  the  employer,  is  the  essential 
fact  establishing  the  relation.'  Therefore,  when  the  lessee 
of  a  house  employed  a  carpenter  for  a  quantum  meruit  to 
repair  his  awning,  and  in  doing  it  he  negligently  injured  a 
traveller  on  the  sidewalk,  it  was  held  that  the  lessee  was  an- 
swerable for  the  damages,  on  the  ground  that  it  was  the  act 
of  his  servant.'  So,  where  the  occupier  of  land  employed 
a  common  laborer  to  clean  out  a  drain  which  passed  under 
the  highway,  and  the  laborer  did  the  work,  and  charged  and 
received  Bve  shillings  for  it,  but  he  restored  the  soil  in  the 
highway  so  imperfectly  that  the  horse  of  a  traveller  was 
injured  in  passing  over  it,  the  relation  of  master  and  servant 
was  held  to  exist,  and  the  employer  was  adjudged  to  pay 
the  damages.^  And  even  where  a  proprietor  employed 
another  to  fill  his  ice-house  with  ice,  agreeing  to  pay  so 
much  per  cord,  and  obtained  a  license  from  the  city  to 
encumber  the  street  for  that  purpose,  it  was  held  that  he 
must  pay  damages  to  a  traveller  injured  by  driving  upon 
some  fragments  of  blocks  of  ice  which  the  contractor  had 
left  in  the  street,  covered  with  snow.  The  decision  is  put 
upon  the  ground  taken  by  the  same  court  in  a  previous 
case,*  that  there  is  no  such  repugnance  between  the  relation 
of  proprietor  and  contractor  and  principal  and  agent  that 
they  cannot  exist  together  between  the  same  persons  with 
reference  to  the  same  undertaking ;  that,  under  the  contract 
in  question,  the  proprietor  did  not  appear  to  have  relin- 
quished control  of  the  premises,  or  to  have  waived  the  right 
of  directing  the  mode  of  doing  the  work,  and  that  he  there- 
fore stood  in  the  relation  of  superior  to  the  contractor.* 

'  Bracketl  v.  Lubke,  4  Allen,  13S. 

}  Sadler  v.  Kenlock,  4  El.  &  Bl.  570.  Lord  Campbell.  C.  J.,  said  : 
"  What  dlHerence  on  it  make  that  Pearson  was  an  independent  laborer,  to  be 
paid  by  the  job?  The  defendant  might  have  said,  '  Fill  up  the  drain,  but  not 
as  you  are  doing  it.  lest  when  a  horse  goes  over  the  place  he  may  be  injured.' 
Pearson  was,  therefore,  the  defendant's  servant;  and  if  so,  cadil  juastie," 

*  Detroit  V.  Corey,  9  Mich  165, 

T  V.   Moynahan,   37   Mich.   188      A  similar  conclusion   was 
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Oa  the  other  hand,  the  payment  of  an  employee  by  the  day, 
though  an  important  consideration,  is  not  in  itself  decisive 
of  the  relation  of  master  and  servant.'  Thus,  where  C.  had 
contracted  with  a  town  to  widen  a  highway  by  removing  the 
rocks  from  a  ledge  therein,  for  a  certain  sum  of  money  and 
the  stone,  and  afterwards  contracted  with  A.  to  build  a  dam 
for  him  with  the  stone,  for  which  he  was  to  receive  a  certain 
price  per  day  while  at  work  upon  the  dam  and  in  blasting 
the  rocks,  —  A.  furnishing  the  powder  for  the  blasting,  and 
superintending  the  building  of  the  dam,  but  having  no  control 
over  the  blasting,  —  and.  in  blasting,  a  rock  was  thrown  upon 
the  building  of  D.,  causing  an  injury  for  which  C.  was  sub- 
jected in  damages,  it  was  held  that  the  relation  of  master 
and  servant  did  not  exist  between  A.  and  C,  and  that  A. 
was  not  liable  to  indemnify  C.  for  the  damages  which  he 
had  been  compelled  to  pay.' 

§  37.  Proprietor  may  become  liable  by  interfering  and 
assuming  Control,  —  The  proprietor  may  make  himself  lia- 
ble by  interfering  with  the  contractor  and  assuming  control 
of  the  work,  or  of  some  part  of  it,  so  that  the  relation  of 
master  and  servant  arises,  or  so  that  an  injury  ensues  which 
is  traceable  ^o  his  interference.^  The  rule  laid  down  by  the 
New  York  Court  of  Appeals  on  this  point  was  understood 
by  Bosworth,  J.,  to  be  this :  "  If  an  owner  modifies  in  any 
respect  his  contract  with  those  contracting  to  erect  a  build- 
ing, so  that  in  doing  any  particular  act  they  are  obeying  the 
directions  of  the  owner,  if  that  act  is  negligent,  and  damage 
ensues,  the  owner  is  liable.  In  such  a  case,  it  is  his  duty  to 
see  that  what  is  done  under  his  special  orders  is  not  neg- 
ligently  done."*      Moreover,   the   proprietor   himself  may 

reached  on  analogous  facts  in  Burgess  v.  Gray,  i  C.  B.  578 ;  s,  c,  14  L.  J.  (C. 
P.)  1S4.  These  three  cases  are  somewhat  out  of  harmony  with  the  current  of 
authority. 

'  Corbin  v.  American  Mills,  27  Conn.  274. 

«  Ibid. 

3  Gilbert  v.  Beach,  16  N.  Y.  608 ;  s,  c,  4  Duer,  423 ;  5  Bosw.  445  ;  Heffor- 
nan  v.  Bcnkard,  I  Robt.  (N.  Y.)  432. 

*  Heffcman  v.  Benkard,  I  Robt.  (N.  Y.)  436. 
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become  liable  for  an  injury  happening  through  his  personal 
negligence  in  performing  some  particular  part  of  the  work. 
If  the  proprietor  performs  some  part  of  the  work,  and 
another  part  is  let  out  to  a  contractor,  then  the  rule  applies 
that,  when  several  persons  are  engaged  in  the  same  work,  in 
which  the  negligent  or  unskilful  performance  of  his  part  by 
one  causes  danger  to  the  others,  in  which  each  must  neces- 
sarily depend  for  his  safety  upon  the  good  faith,  skill,  and 
prudence  of  each  of  the  others  in  doing  his  part  of  the 
work,  it  is  the  duty  of  each  to  the  others  engaged  in  the 
work  to  exercise  the  care  and  skill  ordinarily  employed  by 
prudent  men  under-similar  circumstances.' 

§  38.  Wkat  Supervision  by  the  Proprietor  will  take  the  Cast 
out  of  the  Rule.  —  The  mere  fact  that  the  proprietor  retains 
a  general  supervision  over  the  work,  for  the  purpose  of  satis- 
fying himself  that  the  contractor  carries  out  the  stipulations 
of  his  contract,  does  not  make  him  responsible  for  wrongs 
done  to  third  persons  in  the  prosecution  of  the  work,  —  as, 
where  a  railway  company  employs  an  engineer  to  superin- 
tend the  general  progress  of  the  construction  of  its  road, 
and  to  see  that  the  work  is  done  according  to  contract.' 
But,  in  apparent  conflict  with  this  principle,  it  has  been  held 
that  where  a  proprietor  contracts  for  the  erection  of  a  build- 
ing, and,  by  the  terms  of  the  contract,  retains  control  by  an 
architect,  under  whose  direction  the  contractor  agrees  to  do 
the  work,  and  also  retains  the  power  to  change  the  plan  of 
the  work,  he  will  be  answerable  for  the  negligence  of  the  con- 
tractor.'    This,  however,  is  not  the  sound  view  of  the  usual 

>  Griffiths  V.  Wolfram.  31  Minn.  185. 

>  Clark  V.  Hannibal,  etc,  R.  Co.,  36  Mo.  203-218;  Callahan  v.  Burling- 
ton, etc.,  R.  Co.,  23  Iowa.  563;  Eaton  v.  European,  etc.,  R.  Co.,  59  Me.  530; 
Reedie  i-.  London,  etc.,  R.  Co.,  and  Hobbitl  v.  London,  etc..  R.  Co..  4  Eich. 
344-358 ;  Erie  v.  Caulkins,  85  Pa.  5l  347 ;  Reed  v.  Allegheny  City,  79  Piu 
St  3001  Pack  V.  New  York,  8  N.  Y.  333;  Nevins  v.  Peoria,  41  IlL  503. 
Centra,  Harper  v.  Milwaukee,  30  Wis.  365.  Compare  Blake  v.  Ferris,  ;  N. 
Y.48. 

}  Schwartz  v.  Gilmore,  45  111.  455.  In  a  case  arising  under  the  Louisiana 
Code,  a  contractor  engaged  with  a  religious  corporation  to  rebuild  b  cathedral. 
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building  contract.  The  contractor  stipulates-  to  deliver  to 
the  proprietor  certain  results.  He  is  responsible  to  the  pro- 
prietor for  these  only.  The  proprietor  does  not  retain  con- 
trol over  the  contractor  as  to  his  methods  of  proceeding 
with  the  work.  He  could  not  do  so ;  for  the  contractor  is 
generally  skilled  in  the  business,  and  he  is  not.  No  con- 
tractor could  safely  stipulate  to  do  a  job  at  a  fixed  price, 
and  then  allow  the  proprietor  to  control  him  in  matters  of 
method  and  detail ;  for  this  might  destroy  his  power  so  to 
order  the  work  as  to  make  his  contract  a  profitable  one. 
The  proprietor  usually  retains  control  by  a  skilled  architect, 
not  for  the  purpose  of  controlling  the  contractor  in  his 
methods,  but  for  the  purpose  of  assuring  himself  that  the 
results  enumerated  in  the  specifications  of  the  contract  are 
reached  by  the  contractor  step  by  step,  as  the  work  pro- 
gresses. There  is  no  sound  view  under  which  such  a  con- 
tract can  be  construed  as  creating  the  relation  of  master 
and  servant  between  the  proprietor  and  contractor,  and  the 
conclusion  of  the  Illinois  court  in  Schwartz  v,  Gilmore  can- 
not be  upheld.*     Accordingly,  it  has  been  held  that  a  con- 

under  the  direction  and  superintendence  of  the  architect  appointed  by  the 
wardens.  While  the  work  was  progressing,  a  tower  fell,  in  consequence  of 
defective  materials  or  construction,  injuring  a  servant  of  the  contractor.  This 
^rson  recovered  damages  in  solido  against  the  contractor  and  the  church- 
wardens. Camp  V,  The  Church-wardens,  7  La.  An.  321.  This  case  was  dis- 
tinguished in  a  subsequent  case  (Peyton  v,  Richards,  11  La.  An.  62),  on  the 
ground  that  the  church-wardens  were  liable  by  reason  of  having  reserved  con- 
trol of  the  work  by  their  architect  But  if  this  raised  the  relation  of  master 
and  servant  between  the  proprietor  and  contractor,  then  how  could  a  judgment 
be  rendered  against  the  contractor,  who  had  done  no  more  than  obey  orders, 
the  work  not  being  wrongful  per  sef  In  Taylor  v,  Mexican  Gulf  R.  Co.,  2 
La.  An.  654,  an  agent  of  the  defendants  purchased  a  raft  with  money  furnished 
by  them  for  that  purpose.  For  purchasing  and  transporting  the  raft  to  the 
defendants'  depot  he  received  a  commission.  The  company  was  held  liable 
for  negligence  in  sinking  a  flat-boat  in  navigating  the  raft. 

*  This  question  is  well  gone  over  in  Robinson  v,  Webb,  1 1  Bush,  464,  with 
A  result  the  reverse  of  that  in  Schwartz  v,  Gilmore.  To  the  same  effect  are 
Erie*.  Caulkins,  85  Pa.  St.  247;  Reed  v.  Allegheny,  69  Pa.  St.  300;  Painter 
f-  Pittsburgh,  46  Pa.  St  213;  Pack  v.  New  York,  8  N.  Y.  222;  Barry  v.  St 
Louis,  17  Mo.  121 ;  Hunt  v,  Pennsylvania  R.  Co.,  51  Pa.  St  475 ;  Wray  v, 
Ewns,  80  Pa.  St  102;  Kelly  v.  New  York,  11  N.  Y.  432;  reversing  j.  r.,  4 
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tract  between  a  municipal  corporation  and  a  contractor  for 
the  construction  of  a  sewer,  containing  the  provision,  "All 
work  to  be  commenced  and  carried  on  at  such  times  and  in 
such  places  and  in  such  manner  as  the  engineer  shall 
direct,"  and  requiring  the  contractor  to  dismiss  from  his 
employment  all  incompetent  and  unfaithful  persons,  did  not 
reduce  the  contractor  to  the  grade  of  a  servant  of  the  city, 
and  make  it  answerable  for  his  negligence.*  A  stipulation 
in  a  railway  contract  that  the  work  was  to  be  done  in  ac- 
cordance with  the  plans,  specifications,  and  instructions  fur- 
nished by  the  company,  did  not  take  the  case  out  of  the 
rule.'  And  even  when  the  proprietor  reserves,  in  addition  to 
the  right  to  watch  the  general  progress  of  the  work,  the 
power  to  dismiss  incompetent  workmen,  this  will  not  make 
him  responsible  for  the  negligence  of  the  contractor,'  Nor 
will  he  be  responsible,  where  he  retains  the  general  superin- 
tendence of  the  work,  where  the  contractor  engages  to  dis- 
chai^e  any  servant  at  his  request,  and  where  he  reserves 
the  right  to  terminate  the  contract ;  *  nor  even  where  he  re- 
serves power,  by  his  engineer,  to  direct  generally  what  shall 
be  done,  if  the  injury  springs  from  the  manner  o{  doing  it.' 
Where  such  a  contract  specified  that  the  ground  should  be 
cleared  of  all  perishable  materials,  which  should  be  removed 
or  burned,  as  the  engineer  of  the  company  might  direct,  and 
the  engineer  directed  the  burning  of  a  pile  of  brush,  but  it 
was  so  neghgently  done  by  a  sub-contractor  of  the  princi- 
pal contractor  that  damage  ensued  to  an  adjacent  owner, 
the  company  was  held  not  liable,* 

On  the  other  hand,  it  is  obvious  that  the  control  stipu- 

E.  D.  Sinilh.  291 ;  Gardner  v.  Bennett,  6  Jones  &  Sp,  197 ;  Slater  v.  Mersereau, 
64  N.  Y.  138  (affirming  5  Daly,  445);  Clare  v.  The  National  Ck;  Bank,  S 
Jones  &  Sp.  104. 

'   ErLe  V.  CmlkLns,  85  Pa.  S(.  147. 

'  Hunt  V.  Pennsylvania  R.  Co.,  51  Pa.  St.  475. 

3  Reedie  and  Hobhiti  v.  The  London,  eic.  R.  Co.,  4  Exch.  144-35$. 

4  Schutar  v.  Hudson  River  R.  Co..  38  Barb   653. 

5  Steele  v.  Soulh-Eastern  R.  Co,,  16  C.  B.  SSO- 

*  Callahan  v.  Burlington,  etc.,  R.  Co.,  23  Iowa,  562.     Compare  Wright  v. 
Hotbiook,  51  N.  H.  tso. 
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lated  for  in  the  contract  may  be  so  absolute  as  to  make  the 
discretion  of  the  contractor  wholly  subordinate  to  that  of 
the  principal,  or  to  that  of  his  engineer,  architect,  or  other 
superintendent;  in  which  case,  the  relation  of  master  and 
servant  is  deemed  to  arise,  and  the  maxim  Respondeat  superior 
applies.*  Whether  this  is  so,  must  depend  in  each  case  upon 
a  just  interpretation  of  the  contract  itself.* 

§  39.  Conclusion, —  This  article  has  already  passed  a  rea- 
sonable limit.  The  subject  widens  out  into  that  numerous 
class  of  cases — more  than  six  hundred  in  number  —  which 
relate  to  the  liability,  or  rather  the  non-liability,  of  a  master 
for  injuries  received  by  his  servant  in  the  course  of  his  em- 
ployment. In  a  work  which  the  writer  has  in  press,  ^  an 
attempt  has  been  made  to  treat  the  whole  subject  fully. 

Seymour  D.  Thompson. 

St.  Louis,  Mo. 

'  Such  a  contract  existed  in  the  case  of  Newton  v,  Ellis,  5  £1.  &  Bl.  115, 
^d  between  the  defendant  and  a  sub>contractor  in  Slater  v,  Mersereau,  64  N. 
Y.  138  (affirming  5  Daly,  445).  Such,  also,  was  the  contract  in  Blake  v.  Thirst, 
2  Hurl.  &  Colt.  20;  s,  c,  32  L.  J.  (Exch.)  189;  11  Week.  Rep.  1034;  8  L. 
T.  (n.  s.)  251.  See  also  Burgess  v.  Gray,  i  C.  B.  578;  s,  c.y  14  L.  J.  (C.  P.) 
J84;  Pearson  v.  Cox,  2  C.  P.  Div.  369. 

'  An  excellent  analysis  of  the  terms  of  such  a  contract  will  be  found  in  the 
opinion  of  Gordon,  J.,  in  Erie  z/.  Caulkins,  85  Pa.  St  250,  the  court  concluding 
that  the  proprietor  was  not  liable  Upon  a  contract  similar  in  its  main  features, 
tt»e  Supreme  Court  of  the  United  States,  in  Railroad  Co.  v.  Manning,  15  Wall. 
649,  reached  a  different  result. 

^  The  Law  of  Negligence,  illustrated  by  Leading  Cases  and  Notes.  By 
Seymour  D.  Thompson.     St.  Louis :  F.  H.  Thomas  &  Co.     1879. 
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A  Treatise  UPON  the  Law  of  Pleading,  under  (he  Codes  of  Civil  Pro- 
cedure of  the  States  of  New  York,  Ohio,  Indiana,  Kentucky,  Wisconsin. 
Minnesota,  Iowa.  Missouri,  Arkansas,  Kansas.  Nebraska, California,  Nevada, 
Oregon,  Colorado,  North  Carolina,  South  Carolina,  and  Florida,  and  the 
Territories  of  Dakota,  Wyoming,  Motitana,  atid  Idaho.  By  Phclehok 
Bliss,  LL.D.,  Professor  of  Law  in  the  Missouri  State  University,  and  laic 
Judge  of  the  Supreme  Court  of  Missouri.  St.  Louis :  F.  H,  Thomas  k 
{>>.    1879.     Pp.  1„  570. 

[second  notice.] 

The  chief  object  of  law-books  is  to  give  information  as  to  what 
rights  of  person  or  property  may  be  enforced  or  protected  j  wliat 
private  wrongs  may  be  prevented  or  redressed ;  what  public 
offences  may  be  restrained  or  punished ;  in  what  courts  protec- 
tion may  be  sought,  redress  afforded,  wrongs  prevented  or  pun- 
ished ;  the  forms  to  be  pursued  in  presenting  inquiries  in  courts;  the 
manner  of  conducting  judicial  proceedings ;  and  what  is  evidence, 
its  value  and  sufficiency.  These  are  separate  subjects,  requiring 
works  devoted  to  each. 

Remedial  justice  can  only  be  reached  in  the  courts  by  what  ii 
called  Pleading,  —  the  written  statement  in  legal  form,  of  a  partj 
to  a  proceeding  in  court,  presenting  a  question  for  judicial  deter 
mination.  There  are  in  the  courts  in  this  country,  as  there  hav< 
been  in  England,  different  systems  of  pleading,  adapted  to  differ 
cnt  classes  of  cases,  — as,  (i)  common-law  pleadings  in  civil  action: 
at  law ;  (1)  pleadings  in  suits  in  equity ;  (3)  pleadings  in  specia 
statutory  proceedings  ;  (4)  pleadings  in  admiralty  cases ;  (5)  plead 
ings  in  criminal  cases ;  (6)  pleadings  in  courts- martial  and  militar; 
commissions ;  and  C7)  pleading  in  impeachment  cases.  The  initia 
pleading  in  each  of  these  classes  is  well  known  :  The  declaration 
the  bill  in  chancery ;  the  sp^ciai  statutory  petition,  or  other  pleading 
the  libel ;  the  indictment  or  information  ;  the  charges  and  specifiea 
tions  ;  the  articles  of  impeachment.  In  the  courts  of  the  States,  an< 
of  the  United  States,  the  first  three  classes  of  cases  —  civil  action 
at  law,  suits  in  equity,  and  special  statutory  proceedings —  have  alway 
comprehended  the  great  body  of  the  civil  business,  which  is  c 
vast  magnitude  and  importance. 
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These  systems  of  pleading  are  entirely  separate  and  distinct. 
Under  them  a  party  in  a  suit  at  law  cannot  defend  with  an  equi- 
table defence,  but  is  driven  to  a  separate  suit  in  chancery  to  enforce 
his  right,  and  in  the  meantime  enjoin  the  suit  at  law.  In  such 
case,  two  suits  are  necessary  to  settle  one  controversy. 

The  system  of  pleading  at  common  law  may  be  said  to  have 
commenced  by  judicial  regulation  of  the  courts  in  the  time  of 
Edward  I.  of  England,  and,  with  gradual  improvements,  it  has  con- 
tinued unchanged,  in  substance,  in  England  and  the  United  States, 
until  quite  recently.  Among  the  great  authors  whose  works  have 
given  the  perfected  system  to  the  present  generation,  are  Chitty, 
Archboldy  Stephen,  and  Gould.  Their  volumes  are  finished  speci- 
mens of  legal  and  literary  accuracy,  and  they  illustrate  principles 
venerable  with  age,  and  drawn  from  the  judicial  determinations  of 
centuries.  We  have  the  authority  of  Coke  for  saying  that  *'  the 
law  itself  speaketh  by  good  pleading,"  —  "as  if  pleading  were  the 
living  voice  of  the  law  itself.  * ' 

The  system  of  equity  pleading  is  of  more  recent  origin  than  that 
of  the  common  law.  The  subjects  of  equity  jurisdiction  are  as 
well  defined  as  those  of  civil  actions  at  law.  While  the  subjects 
of  these  systems  are  dual,  and  require  different  remedies,  there 
certainly  is  not  now,  if  there  ever  was,  any  reason  why  the  proper 
relief,  whether  in  effect  at  law  or  in  equity,  should  not  be  ad- 
ministered by  substantially  the  same  forms,  and  all  the  rights  of 
parties  as  to  one  subject  of  controversy  be  determined  in  one  pro- 
ceeding, whether  dependent  on  legal  or  equitable  principles,  or 
both.  It  will  never  be  possible  to  blend  legal  and  equitable  rights 
or  remedies  so  as  to  abolish  the  distinction  between  them,  for  the 
difference  grows  out  of  the  distinct  nature  inherent  in  each.  But 
it  is  possible  to  abolish  the  distinction  between  the  forms  of  ac- 
tions at  law  and  suits  in  equity,  and  to  administer  justice  in  cases 
founded  on  legal  and  equitable  rights  by  one  uniform  system  of 
pleading,  so  that  entire  justice  may  be  done  in  one  suit,  touching 
one  subject  of  controversy,  whether  it  involve  legal  or  equitable 
rights  and  remedies,  or  both. 

The  equity  system  of  pleading  has  its  great  expounders,  among 
whom  are  Redesdale,  Cooper,  Beames,  Calvert,  Mitford,  Barton, 
and,  last  but  not  least.  Story. 

In  1848,  the  Legislature  of  New  York  adopted  a  Code  of  Civil 
Procedure  which  abolished  the  common-law  form  of  actions,  and 
consequently  of  pleadings ;  abolished  the  system  of  equity  plead- 


288  BOOK   REVIEWS. 

ings;  created  a  new  system  with  one  form  of  action,  styled  the 
"  Civil  Action,"  and  prescribed  a  new  mode  of  pleading  and  pro- 
cedure, the  initial  step  in  which  is  a  "complaint,"  or,  as  it  is 
called  in  the  Ohio  Civil  Code,  a  "  petition."  These  purposes  of 
the  Code  are  sufficiently  clear,  and  vastly  important  and  useful. 

The  Code  says:  "The  distinction  between  actions  at  law  and 
suits  in  equity,  and  the  forms  of  all  such  actions  and  suits  hereto- 
ft>re  existing,  AxahoWs^icA."  It  would  have  been  quite  sufficient 
to  have  said,  "Actions  at  law  and  suits  in  equity,  and  the  form  of 
pleadings  in  such  actions  and  suits,  are  abolished,"  etc.  The  dis- 
tinction between  actions  at  law  and  suits  in  equity,  as  they  hereto- 
fore existed,  has  not  been  abolished.  The  actions  and  suits  can  no 
longer  be  used.  This  is  enoHgh,  without  abolishing  the  distinction 
which  "heretofore"  existed. 

The  new  system  of  pleading, —  for  that  is  what  it  is, —  including 
the  old  principles  applicable  to  it  and  essential  to  its  success,  has 
been  adopted,  in  substance,  by  eighteen  of  our  American  States, 
four  Territories,  substantially  by  the  British  Parliament,  and  in 
the  courts  of  the  United  States,  "  except  in  equity  and  admiralty 
causes,"  in  the  eighteen  States  having  civil  codes  of  procedure.  It 
is  the  American  system.  It  will  doubtless  soon  prevail  wherever 
common-law  and  equity  systems  of  law  exist. 

It  is  thirty  years  since  the  new  system  was  introduced.  The 
courts  have  been  called  on  to  give  construction  to  the  system,  to 
blend  into  one  harmonious  whole  the  remedies  growing  out  of 
legal  and  equitable  rights,  and  to  mould  all  its  provisions  into  a 
science,  embodying  the  highest  forms  of  logic,  of  reason,  and  of 
justice.  The  system  thus  created,  expounded,  and  developed  by 
thousands  of  judicial  decisions  has  at  last  been  embodied  in  "a 
treatise,"  the  title  and  authorship  of  which  is  shown  by  the  head- 
ing of  this  brief  article,  and  as  to  which  it  seems  proper  to  make 
some  comment. 

There  are  some  differences  in  the  codes  of  the  States.  But  they 
are,  in  substance  and  general  principles,  the  same  i  "distinct  as 
the  billows,  yet  one  as  the  sea."  Judge  Bliss  says,  in  his  preface, 
"  I  have  endeavored  to  discuss  the  general  principles  of  pleading 
common  to  all  the  codes,  at  the  same  time  noting  such  peculiari- 
ties in  each  State  as  seemed  called  for  in  the  discussion  of  any 
particular  subject."  This  is  eminently  judicious.  To  have  done 
less  would  have  left  the  work  imperfect.  To  have  attempted  a 
statement  or  discussion  of  minor  local  peculiarities  would   have 
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marred  the  symmetry  and  system  of  the  work,  —  would  have  intro- 
duced confusion,  with  no  corresponding  advantage.  The  author, 
then,  has  adopted  the  line  and  extent  of  discussion  demanded  by 
the  subject. 

2.  Judge  Bliss  has  contrasted  conflicting  adjudications,  and  out 
of  these  deduced  the  true  rule.  The  writer  of  a  treatise  has  facili- 
ties for  this  which  courts  cannot  have.  A  popular  writer  has  said, 
with  more  of  truth  than  of  grace  of  elocution,  that  ''hindsight  is 
better  than  foresight."  A  judge,  in  giving  construction  to  a  pro- 
vision of  a  new  system,  cannot  always  foresee  its  practical  effect. 
He  does  not  always  have  the  whole  argument  on  the  subject  to  aid 
him.  An  author  who  gathers  all  the  decisions,  considers  the  argu- 
ments of  all,  and  has  had  time  to  see  the  practical  results  of  all, 
can  from  logic  and  experience  eliminate  the  true  rule,  and  thus 
aid  in  giving  unity  to  our  laws.  And  by  collecting  the  authorities 
on  disputed  points,  and  giving  his  own  conclusions,  he  renders 
great  service.  The  profession  can  decide  when  to  ask  courts  to 
reconsider  questions,  and  courts  will  be  aided  in  their  researches. 

Judge  Bliss  says,  in  his  preface:  ''I  have  not  hesitated  to 
criticise  judicial  views  when  they  did  not  seem  in  harmony  with 
the  system.  But  when  there  is  a  doubtful  or  disputed  point, 
where  there  is  room  for  construction,  I  have  endeavored  to  give  all 
the  authorities.  As  to  points  that  are  undisputed,  the  citations 
are  not  full."  Here,  again,  Judge  Bliss  has  been  eminently  judi- 
cious. To  lumber  up  a  book  with  authorities  to  prove  what  is  un- 
disputed is  worse  than  useless,  —  it  is  an  imposition.  To  give  both 
sides  an  opportunity  to  speak  on  disputed  points  is  fair.  To  give 
an  opinion  fortified  by  more  examination,  more  time  for  reflection, 
aided  by  all  the  lights  on  the  subject,  and  by  experience,  is  pre- 
cisely the  learning  needed. 

Pne  of  the  illustrations  will  be  found  in  sees.  246  to  260, 
inclusive,  which  discuss  the  general  rule  that,  ''in  an  action  by 
or  against  a  corporation,  its  legal  existence  should  be  shown,"  or 
averred  in  the  petition.  This  is  the  general  rule.  He  gives  the 
foundation  of  the  ^le  in  sec.  247 ;  the  common -law  practice  int 
sec.  248;  the  reasons  why  the  code  practice  differs  in  some 
respect  from  this,  in  sec.  249 ;  the  rule  in  other  States,  as  modi- 
fied by  statute  or  decision,  in  sees.  250,  251.  He  shows  excep- 
tions to  the  general  rule:  (i.)  In  "actions  by  a  domestic  muni- 
cipal corporation,  or  by  a  domestic  private  corporation  created  by 
1  VOL.  V.  NO.  2.  19 
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a  public  acl,"  the  reason  for  which  is  given,  "  the  court  will  take 
judicial  notice  of  the  lairs  by  virtue  of  which  they  exist."  (a.)  In 
an  action  on  a  written  contract,  if  the  petition  shows  that  defend, 
ant  has  therein  admitted  the  corporate  existence,  or  that  he  is  by 
admission  estopped  from  denying  it,  it  need  not  be  otherwise 
averred.  Under  this  exception  he  cites  the  cases  which  support  it, 
discusses  those  which  deny  it,  and  criticises  sec.  635  of  Angell 
and  Ames  on  Corporations,  which  incautiously  says,  in  effect,  that 
an  estoppel  may  be  rebutted !  He  sums  up  by  stating  in  concise 
words,  numerically,  his  conclusions  as  to  the  requisite  averments 
in  the  petition  on  this  subject,  and  concludes  this  particular  dis- 
cussion by  Slating  the  "rule  as  to  defendants."  He  shows  how 
the  Supreme  Court  of  Ohio  held,  in  Devoss  v.  Gray,  22  Ohio  St. 
160,  that  "  if  the  charter  or  the  powers  "  of  a  foreign  corporation 
become  the  foundation  of  an  action,  they  must  be  specially 
pleaded,  "  and  a  pleading  for  that  purpose  which  does  not  disclose 
the  State  by  which  nor  the  terms  in  which  they  were  granted  is 
bad  on  demurrer;  "  while  in  Smith  v.  Weed,  etc.,  z6  Ohio  St. 
562,  it  is  held  that  "a  fereign  corporation  is  not  required  to  set 
out  in  the  petition  the  terms  of  its  charter,  showing  its  capacity  to 
maintain  the  action."  The  former  case,  after  saying  that  if  the 
powers  of  a  foreign  corporation  become  the  foundation  of  an  action 
they  must  be  pleaded,  leaves  it  a  little  doubtful  whether  the  objec- 
tion can  be  made  by  demurrer  to  a  petition  if  it  disclose  either 
the  State  which  granted  the  charter,  or  "the  terms"  in  which  the 
powers  are  granted.     The  latter  case  takes  no  notice  of  the  former. 

Judges  who  read  Bliss's  Code  Pleading  will  find  that  it  is  well  to 
use  a//  the  words  they  employ  carefully,  and  compare  all  cases 
upon  the  same  subject,  at  least  in  their  own  Slate. 

The  sections  of  the  work  to  which  reference  has  been  made  are 
alluded  to  here  in  the  briefest  terms;  but  a  perusal  of  them  will 
show  with  what  great  care,  research,  and  masterly  ability  they 
have  been  studied  and  prepared,  exhausting,  as  they  do,  the  whole 
subject,  saying  nothing  unnecessary,  and  leaving  nothing  neces- 
sary unsaid. 

In  The  American  Law  Register  for  April,  1873  ("-  s..  Vol.  XII., 
p.  221),  I  have  given  my  idea  of  "  a  perfect  law-book."  This  work 
of  Judge  Bliss  comes  as  nearly  up  to  my  ideal  standard  as  any 
book  on  Pleading  which  the  great  authors  on  the  several  systems 
have  given  us.     It  must  be  apparent  that  it  should  be  in  the  hands 
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of  every  judge,  of  every  lawyer,  of  every  student  of  law ;  and  it  will 
doubtless  become  a  text-book  in  all  our  law  schools.  Its  author 
has  had  the  advantage  of  all  other  writers  oo  Code  Pleading,  in 
being  able  to  study  all  that  had  been  previously  written.  His 
reputation  as  a  judge,  and  professor  of  Taw  in  the  Missouri  State 
University,  is  well  known.  His  book  will  be  all  the  commenda- 
tion needed  to  those  who  will  read  it.  It  is  to  the  code  system 
of  pleading  what  the  great  works  of  Chitty,  and  Stephen,  and 
Gould  were  to  the  common-law  system,  and  those  of  the  learned 
masters  of  equity  pleading  were  to  that  system.  A  work  on  Code 
Pleading  must  blend  the  purposes  of  the  old  books  on  Common- 
Law  and  Equity  Pleading,  and  this  has  been  admirably  done  by 
Judge  Bliss. 

3.  Judge  Bliss  has  shown  how  the  code  system  blends  legal  and 
equitable  rights  growing  out  of  one  subject-matter,  and  affords  the 
proper  relief  to  a  plaintiff  in  one  proceeding,  and  permits  also  a 
defence,  whether  founded  on  legal  or  equitable  principles.  In 
treating  of  the  rights  of  the  plaintiff  to  **full  relief  in  so-called 
equitable  causes,"  he  points  out  the  ''old  rule"  in  equity,  in  sec.  166; 
"the  rule  under  the  code,"  in  sec.  167,  and  the  ruling  in  New  York 
and  other  States,  in  subsequent  sections.  He  shows  that  **  different 
modes  of  relief  do  not  make  different  causes  of  action,"  in  sees. 
114,  116,  .169.  He  describes  the  proper  form  of  a  complaint  as 
for  onf  cause  of  action,  criticises  the  opposite  view  of  the  Supreme 
Court  of  Missouri,  and  shows  how  the  jurisdiction  is  exercised. 
He  shows,  in  sec.  347,  how  **  equitable  defences  "  may  be  made  to 
defeat  a  claim  at  law;  and,  in  sec.  348,  how  such  defence  may  be 
'^ sometimes  embraced  in  a  counter-claim;  "  and  he  proceeds  with 
full  "illustrations." 

The  mode  of  trial  in  these  mixed  cases  of  law  and  equity  juris- 
diction, when  to  the  court,  and  when  to  the  jury,  or  when  partly  to 
the  court  and  then  to  a  jury,  belongs  to  the  subject  of  ^*  Practice." 
It  is,  however,  discussed  at  large  in  sees.  166  to  173,  inclusive; 
showing  that,  as  a  general  rule,  the  equitable  jurisdiction  draws  to 
itself  the  power  of  the  court  to  give  "full  relief,"  as  in  the  old 
equity  practice.  This  subject  is  of  the  utmost  importance.  Massie 
V.  Stradford,  17  Ohio  St.  597;  Ellithorpe  v.  Buck,  17  Ohio  St.  72. 
And  he  proceeds  with  full  illustrations.  These  are  simply  speci- 
mens of  the  mode  of  discussion  adopted  throughout  the  book. 

A  lawyer  or  judge  who  fails  to  study  and  comprehend  the  sepa- 
rate existence  of  rights  founded  on  legal  principles,  and  those  on 
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equity  principles,  is  a  failure.  Students  encounter  great  difficulty 
in  learning  the  difTerence  between  law  and  equity.  Judge  Bliss's 
book  shows  generally  what  rights  were  pursued  and  remedies 
aflTorded  by  proceedings  at  law  under  the  old  system,  and  what  by 
proceedings  in  equity,  anH  then  he  explains  the  new  system  in  its 
application  to  each  class  of  cases.  This  is  the  only  effectual  mode 
of  making  good  lawyers  or  good  pleaders. 

4.  It  may  be  proper  to  add,  that  there  is  no  branch  of  law  of 
more  importance  to  students,  lawyers,  and  judges  than  that  of 
pleading.  In  fact,  it  may  almost,  if  not  quite,  be  said  that  no  man 
can  be  a  good  lawyer  or  judge  who  is  not  a  good  pleader.  He  who 
understands  pleading  best  will  almost  invariably  be  the  most  suc- 
cessful lawyer.  Every  one  familiar  with  proceedings  in  courts 
knows,  what  reported  cases  also  attest,  that  good  cases  are  often 
long  delayed,  and  too  often  finally  lost,  by  bad  pleading.  But 
this  is  not  all.  A  skilful  pleader  will,  in  a  large  proportion  of  his 
cases,  so  frame  his  pleadings  as  to  leave  nothing  to  be  done  but 
for  the  court  to  decide  the  questions  of  law  presented.  One  of 
the  great  evils  of  litigation  is  the  cost.  This  is  largely  made  up 
of  witness-fees.  Another  great  evil  is  the  delay.  This  often 
results  from  want  of  time  to  try  cases  requiring  witnesses.  The 
lawyer  who  too  often  and  unnecessarily  puts  his  pleadings  in  a 
shape  to  require  on  a  trial  by  evidence  the  decision  of  legal  ques- 
tions involving  the  result,  when  they  could  be  made  and  decided 
on  skilfully  prepared  issues  of  law,  will  make  unnecessary  cost, 
will  have  his  cases  delayed,  and  will  be  deserted  by  the  best  class 
of  clients.  I  have  seen  an  issue  made,  and  submitted  on  evidence 
to  a  jury,  which  involved  only  the  legal  question  whether  a  witness 
is  liable  to  an  action  for  libel  for  making  an  affidavit  in  the  line  of 
duty  in  a  judicial  proceeding,  when  there  was  not  one  really  dis- 
puted fact.  Numerous  cases  might  be  cited  to  illustrate  the  errors 
made  by  bad  pleadings,  the  loss  to  parties  having  cases  with  real 
merit,  the  unnecessary  cost  often  made,  and  the  great  delay  thereby 
caused. 

He  who  thoroughly  understands  the  great  branch  of  law  which 
has  been  with  such  exhaustive  and  masterly  ability  discussed  by 
Judge  Bliss  is  in  a.  position  to  appreciate  what  Littleton  has  so 
well  said,  that  "it  is  one  of  the  most  honorable,  laudable,  and 
profitable  things  in  our  law,  to  have  the  science  of  well  pleading 
in  actions."  W.  L. 
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Tennessee  Chancery  Reports.  Reports  of  Cases  argued  in  the  Court  of 
Chancery  of  the  State  of  Tennessee.  By  William  F.  Cooper,  Chancellor. 
Vol.  III.    St.  Louis :  G.  I.  Jones  &  Company.     1879. 

This  third  and  closing  volume  of  Judge  Cooper's  decisions,  as 
chancellor,  presents  over  seven  hundred  pages  of  cases,  and  brings 
them  down  to  the  term  preceding  his  elevation  to  the  Supreme 
Bench.  The  cases  here  reported  date,  in  part,  as  far  back  as  the  April 
term,  1875,  ^^^^  covering  the  same  ground,  in  part,  occupied  by 
the  preceding  volume.  Yet  we  do  not  see  that  those  now  reported 
are,  as  a  rule,  of  less  value  or  importance  to  the  profession  than 
were  those  selected  for  the  second  volume.  The  quality  of  these 
decisions  as  precedents  in  chancery  causes,  of  which  we  havq 
I  spoken  in  reviewing  the  earlier  volumes,  is  here  well  maintained. 

Learning  and  research  mark  nearly  all  the  opinions  of  Judge 
Cooper.  In  a  majority  of  those  contained  in  this  volume,  the 
references  to  authorities  are  so  numerous  and  apposite  as  to  give 
the  decisions  the  character  and  value  of  annotated  cases.  It  is  to 
be  noted  that  in  this  volume  the  opinions  are  generally  shorter, 
so  that  the  number  is  greater  than  in  the  preceding  volume,  whose 
total  compass  was  about  the  same.  Frequent  foot-notes  of  "  affirmed 
on  appeal"  inform  us  of  the  acquiescence  of  the  late  Supreme 
Court  in  the  conclusions  of  the  eminent  chancellor.  We  miss  in 
^  this  volume  the  compiled  statement  of  these  affirmances,  such  as 

'  was  furnished  in  the  second  volume.     But  we  have  in  its  stead  a 

table  of  cases  cited  in  the  three  volumes  of  Cooper's  Chancery 
Reports,  in  which  are  scheduled  all  the  citations  he  has  made 
of  cases  both  in  and  out  of  Tennessee.  This  table  occupies  forty- 
nine  closely  printed  pages,  giving  only  direct,  and  omitting  reversed, 
references.  It  shows  that  in  Judge  Cooper's  three  volumes,  cita- 
tions have  been  made  of  about  thirty-six  hundred  cases.  After 
stating  this  fact,  it  would  seem  supererogatory  to  attempt  further  to 
^  commend  this  series  of  reports  to  our  professional  readers. 

We  have  marked  for  reference  more  cases  from  this  volume  than 
we  could  possibly  comment  upon  in  the  space  allowed  us  by  the 
publishers.  The  rules  of  chancery  practice  in  cases  of  pleas  of 
former  action  pending  will  be  found  learnedly  discussed  in  Moore 
V,  Holt,  p.  141,  and  Allen  v.  Allen,  p.  145,  as  well  as  in  other  cases 
here  reported.  The  prolific  topic  of  opening  biddings  is  examined 
^  at  length,  with  frequent  incursions  into  the  authorities,  in  Insurance 

Company  v.  Hamilton,  p.  228,  Mayo  v,  Harding,  p.  237,  and  several 
other  cases.     The  inflexible  rule  in  Tennessee,  that  distributees  of 
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p«rsoniilty  can  recover  their  distributive  sh»es  only  through  the 
personal  representative,  is  explained  and  illustrated  in  Trafford  v. 
Wilkinson,  p.  449.  Mere  knowledge  and  silence  wilt  not  work  an 
estoppel,  in  the  absence  of  an  influence  thereby  exerted  upon 
another  party  to  his  prejudice ;  Mays  v.  Wherry,  p.  86.  A  husband 
making  his  wife  a  parly  defendant  to  a  bill,  so  far  treats  her  as  a 
/erne  sole  as  to  authorize  her  to  defend  as  such  ;  Copeland  v. 
Granger,  p.  487,  The  liens  of  attorneys  on  property  for  their  pro- 
fessional services  are  fully  examined  in  Brown  v.  Bigley,  p.  618.  The 
power  of  a  Chancery  Court  to  wind  up  the  business  of  a  foreign 
corporation,  administering  its  local  assets  as  a  trust  fund  for  cred- 
itors, is  sustained  in  Smith  v.  St.  Louis  Insurance  Company,  p. 
502.  On  the  other  hand,  the  court  declines  to  follow  the  invitation 
of  the  Legislature  to  mingle  and  confound  in  its  administration  of 
equity  all  matters  of  purely  legal  cognizance.  Sandek  v.  Turnpike 
Company,  p.  473  ;  Scott  v.  Watson,  p.  658. 

But  we  must  refrain  from  further  excerpts,  though  not  for  lack 
of  interesting  materials.  Those  of  our  readers  who  would  further 
test  the  viands  here  offered  to  professional  taste  will  find  the 
necessary  clews  in  the  full  and  copious  index  with  which  the  volume 
closes. 

Institutes  or  Common  and  Statute  Law.  By  John  B.  Minor.  LL.D., 
Professor  of  Common  and  Statute  Law  iti  the  University  of  Virginia. 
University  of  Virginia:  M.  McKennie  &  Son.     1S79. 

Prof.  Minor  has  issued  Vol.  IV.  of  his  Institutes  in  two  parts, 
each  comprising  a  volume,  which  embraces  the  practice  of  the  law 
in  civil  cases,  and  the  system  of  common-law  and  admiralty  plead- 
ing. Vols.  I.  and  II.  of  his  Institutes  have  been  before  the  public 
but  a  short  time,  and  Vol.  HI.  is  not  yet  issued,  but  soon  will  be. 

These  volumes,  as  we  understand,  embody  the  fruit  of  over 
thirty  years'  professional  labor.  The  author  has  been  in  the  habit 
of  delivering  annually  a  course  of  lectures  covering  the  whole 
field  of  (he  common  law,  with  such  changes  as  have  been  made  in 
Virginia  by  statute,  and  the  substance  of  these  lectures  is  embodied 
in  his  Institutes.  His  plan,  so  far  as  it  concerns  the  civil  law,  is 
substantially  that  of  Blackstone's  Commentaries,  although  it  is 
carried  out  in  a  very  different  style. 

The  distinguishing  feature  of  this  work  is  its  careful  and  elabo- 
rate analysis  and  classification.  Thus,  in  Vol.  IV.,  Part  I.,  which 
treats  of  civil  practice,  we  have  a  general  twofold  division :  ist, 
Modes   of  securing   against    the    invasion   of   rights,    including 
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the  transfer  of  rights ;  and,  2d,  Modes  of  vindicating  rights ; 
and  each  of  these  embraces  various  subdivisions.  Under  the 
first  division  we  have  subdivision  i,  Of  the  modes  of  securing 
against    invasion    the    rights  which   relate   to  the  person ;    and, 

2,  Of  the  modes  of  securing  against  invasion  rights  relating 
to  prop>erty,  and  of  transferring  them.  Again,  under  the  first 
subdivision  we  have  a  classification  of  rights  as  absolute  or 
relative ;  and  absolute  rights,  after  a  definition  of  natural  liberty, 
civil  liberty,  and  political  liberty,  are  made  to  include  (i)  the 
right  of  personal  security  ;  (2)  the  right  of  personal  liberty ; 
(3)  the  right  of  private  property;  and  (4)  the  right  of  freedom  of 
conscience,  —  thus,  very  properly,  adding  a  fourth  class  to  the 
classification  of  Blackstone.  Under  each  of  these  heads  are  given 
the  several  particulars  wherein  these  rights  consist,  with  specifica- 
tions of  the  various  modes  of  preventing  their  invasion.  Relative 
rights,  with  remedies  for  their  invasion,  are  thus  classified,  though 
without,  much  comment;  which  brings  the  reader  to  subdivision 

3,  "Of  the  modes  of  securing  against  invasion  those  rights 
which  relate  to  property,  and  of  their  transfer  from  one  to 
another.*'  Under  this  head  is  included  an  analysis  of  the  law  of 
contracts,  conveyances,  and  wills,  with  the  minute  divisions  and 
subdivisions  peculiar  to  the  author.  All  these  matters  are  treated 
with  great  brevity,  the  text  embracing  rather  a  series  of  definitions, 
with  appropriate  references  to  standard  text-books,  than  a  discus- 
sion of  the  subjects.  Their  connection  with  the  remedial  law  to 
which  these  volumes  are  devoted  is  not  very  obvious,  —  at  least,  the 
association  is  unusual.  The  connection,  however,  may  be  justified 
by  treating  part  i  as  an  introduction  to  part  2,  which  constitutes 
the  body  of  the  volume. 

Part  or  division  2  pertains  to  the  '*  Modes  of  vindicating  rights, 
whether  relating  to  person  or  to  property,  when  they  have 
been  actually  invaded,  and  of  obtaining  redress  for  the  wrong.*' 
This  division  embraces  seven  subdivisions;  it  purports  to  cover 
the  whole  remedial  law,  except  the  forms  of  pleadings,  and  is  dis- 
tinguished for  the  generalizations,  as  well  as  the  particularity  and 
minute  analysis  and  classification,  peculiar  to  the  author.  It  is 
impossible,  within  the  limits  of  this  notice,  to  give  even  an  out- 
line of  Prof.  Minor's  treatment  of  this  subject.  It  is  both  theo- 
retical and  practical,  contains  numerous  forms  of  'entries,  and  is 
especially  adapted  to  the  practice  in  the  courts  of  Virginia.  The 
subjects  of  Practice  and  of  Pleading  are  so  closely  connected  that 
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the  author  has  included  in  this  volume  some  things  specially 
belonging  to  Pleading  proper.  Thus,  we  have  a  description  of  the 
various  common-law  actions,  with  their  peculiarities,  giving  a  few 
forms  by  way  of  illustration ;  and  the  author  gives  more  or  less  of 
the  law  of  liability,  as  in  defining  the  wrongs  for  which  an  action 
will  lie. 

Part  II.  of  Vol. IV.,  being  a  volume  by  itself,  is  confined  to  the 
subject  of  Pleading,  at  common  law,  in  equity,  and,  more  briefly, 
in  courts  of  probate  and  in  admiralty.  In  common-law  pleading 
the  author  follows  Mr.  Stephen,  saying,  "  chat  any  considerable 
departure  from  his  plan  would  be  doing  an  injustice  to  the  student." 
The  text  is  accompanied  by  forms,  which,  in  the  artificial  system 
of  common-law  pleading,  are  very  necessary;  for  no  description  of 
pleading,  no  statement  of  its  principles,  or  reasoning  upon  the  sub- 
ject, without  examples,  would  give  the  student  of  this  system  any 
idea  of  the  style  and  formulas  deemed  necessary  to  good  pleading. 

We  are  tempted  to  criticise  a  little  the  great  work  of  Dr.  Minor, 
including  this  and  preceding  volumes;  and  yet  we  hesitate  to  do 
so.  It  contains  so  many  excellencies,  so  many  and  so  great  merits, 
so  much  thought  has  been  given  to  every  page,  and  with  so  much 
effect,  the  methods  of  the  learned  professor  have  become  endeared 
to  so  many  hundreds  of  lawyers  who  for  the  last  thirty  years 
have  sat  under  his  instruction,  that  it  may  seem  ungracious  to  sug- 
gest any  thing  but  commendation.  There  is  probably  no  work  in 
the  United  States  now  extant  that  in  (he  same  space  embraces 
such  a  body  of  law.  It  seeks  to  cover  the  whole  ground  pertain- 
ing both  to  rights,  with  the  consequent  liability,  and  to  the  law  of 
procedure ;  the  definitions  are  lucid  ;  the  arrangement  and  classifi- 
cation are  most  elaborate.  Il  strikes  us  that  this  arrangement  is 
too  complicated ;  that  the  student  will  be  repelled  by  the  attempt 
to  embrace  every  proposition  in  some  Other,  and  that  he  will  some- 
times study  a  subject  to  better  advantage  when  permitted  to  look 
at  it  by  itself.  There  is  a  unity  in  the  law  as  a  whole,  and  there  is 
a  unity  in  any  special  branch,  and  this  unity  should  by  classifi- 
cation be  made  to  appear.  But  this  classification  should  be  as 
simple,  as  obvious  as  possible.  It  strikes  us  that  the  classification 
of  Dr.  Minor  is  too  complicated.  It  has  been  the  fruit  of  great 
painstaking  and  meritorious  labor  on  his  part,  and  seems  very 
simple  to  him'.  A  little  more  time  might  make  it  seem  simple  to 
us.  Blackstone's  arrangement  is  easily  understood.  An  analysis 
of  the  text  can  be  readily  made  by  any  one,  though  the  text  does 
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not  look  like  a  skeleton.  Kent's  arrangement,  on  the  other  hand, 
is  faulty.  Analyses  of  his  great  work  have  been  attempted,  but 
with  indifferent  success.  By  making  every  thing  almost  a  part  of 
something  else,  the  attention  of  the  student  of  Dr.  Minor's  work  is 
strained  ;  is  likely  to  be  wearied  in  trying  to  see  and  keep  up  the 
connection,  when  every  energy  is  required  to  understand  the  thing 
itself.  This  is  suggested  with  diffidence.  More  familiarity  with 
the  author's  method  might  change  the  impressions  made  upon  the 
writer.  The  truth  is,  he  has  been  somewhat  annoyed,  when  in  a 
hurry  to  grasp  and  appropriate  the  spirit  of  the  work,  to  be  obliged 
to  stop  to  study  the  indicia  of  '*  i  a,  i  b,"  etc.,  and  *'  2  a,  a  b,"  etc., 
with  "3a  and  3  b,"  and  even  "4  a,  4  b,"  etc.,  all  with  the  proper 
indentations  upon  the  margin.  However  excellent,  the  method  is 
unusual  on  so  extensive  a  scale.  B. 

A  Treatise  upon  the  Law  of  Eminent  Domain.    By  Henry  E.  Mills. 
St.  Louis :  F.  H.  Thomas  &  Company.     1879. 

This  is  a  handsome  book.  We  confess  that  we  take  up  a  book 
encased  in  shabby  binding,  printed  with  coarse,  ungainly  type, 
and  cheap,  dauby  ink,  with  no  little  suspicion  that  its  contents 
will  prove  as  slipshod  as  its  mechanical  execution;  and  that 
suspicion  is  too  often  well  founded.  Here  the  most  fastidious 
will  find  little  room  for  criticism  in  that  respect. 

We  know  of  no  good  reason  why  a  work  on  this  subject  was  not 
written  years  ago.  In  this  case,  supply  did  not  crowd  very  closely 
upon  the  heels  of  demand.  Some  subjects  of  much  less  impor- 
tance have  been  written  threadbare,  while  this  has  been  let  severely 
alone,  except  in  a  few  instances  where  the  subject  has  received 
some  slight  treatment  of  a  very  general  character.  We  are  glad 
the  work  fell  to  careful  and  painstaking  hands.  The  arrangement 
is  good.  The  points  decided  in  the  cases  cited  are  stated  with 
precision  and  clearness,  and  without  unnecessary  verbiage,  indi- 
cating that  the  cases  have  received  very  careful  consideration. 
In  many  instances,  style  has  been  sacrificed  to  brevity.  Few  books 
have  ever  been  published  with  less  padding.  And,  while  the 
author  is  never  obscure,  we  think  he  might  profitably  have  dis- 
cussed some  of  the  questions  involving  a  conflict  of  authority 
from  a  more  positive  standpoint,  and  with  more  fulness.  He  has 
been  content,  generally,  to  state  the  rulings  of  the  various  courts, 
without  an  attempt  to  reconcile  conflicting  decisions  or  to  criticise 
those  which  are  clearly  untenable.     While  he  states  correctly  the 
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rule  which  allows  the  land-owner  damages  for  the  depreciation  ii 
value  or  his  property  occasioned  by  increased  hazard  from  fire  ii 
case  of  the  location  of  a  railroad  upon  his  premises,  we  think  h 
treats  the  cases  which  reject  this  increased  hazard  as  an  clement  c 
damage  too  tenderly.  The  true  measure  of  damages  In  all  sucl 
cases  is,  it  seems  to  us,  the  depreciation  in  value  of  the  premise 
upon  which  the  right  of  eminent  domain  is  exercised,  by  reasoi 
of  the  taking  and  the  contemplated  use  of  the  part  taken.  Wi 
are  aware  that  there  is  very  respectable  authority  in  opposition  ti 
the  rule  as  above  stated,  and  perhaps  the  weight  of  authority  i 
against  it.  As,  for  instance,  it  is  very  generally  held  that,  althougl 
the  value  of  a  given  tract  of  land  may  be  increased  fourfold  b; 
the  location  of  a  railroad  across  it,  yet  if  such  increase  in  value  i 
shared  generally  by  lands  in  that  vicinity,  it  cannot  be  taken  int< 
consideration  in  estimating  the  benefits  to  be  assessed  against  thi 
land-owner.  In  other  words,  a  railroad  company  may  be  made  t( 
pay  damages  for  benefiting  a  man.  It  will,  we  think,  be  generall; 
conceded  that  the  land-owner  should  be  paid  the  actual  value  o 
the  land  taken,  without  regard  to  benefits,  because  he  ought  not  to  bt 
made  to  exchange  bis  land,  against  his  consent,  for  any  amount  o 
benefit.  It  will  be  conceded  also  that  if,  by  reason  of  the  taking,  thi 
residue  of  the  tract  is  worth  less  than  it  would  have  been  if  thi 
public  improvement  had  not  been  made,  then  he  should  be  pait 
for  such  depreciation  in  the  value  of  his  land-  But  it  is  con 
tended  that  this  rule  does  not  go  far  enough  ;  that  the  land-ownei 
should  be  paid  the  value  of  his  land  as  increased  by  the  improve 
ment,  and  that  by  some  complex  operation  it  must  first  be  deter 
mined  how  much  the  part  not  condemned  to  public  use  has  beet 
increased  in  value  by  the  very  work  which  Is  said  to  destroy  a  par 
of  this  increased  value,  because,  it  is  said,  his  neighbor's  land  maj 
have  been  increased  in  value,  and  hence,  as  they  are  not  required  tt 
pay  the  company  for  increasing  the  value  of  their  lands,  the  mar 
whose  land  is  taken  and  damaged  ought  not  to  be  required  tc 
make  any  deduction  for  benefits  which  his  neighbors  share  wit! 
him  without  money  and  without  price.  That  does  not  follow  ai 
all.  Suppose  it  is  true  that  the  public  work,  instead  of  increasing 
the  value  of  lands  in  the  vicinity,  actually  depreciates  their  value; 
the  man  whose  land  is  taken  still  gets  his  damages,  but  his  unfor 
tunate  neighbors  whose  lands  are  not  taken  get  nothing.  Now, 
take  this  very  question  of  the  increased  risk  from  fires,  which  k 
not  confined  alone  to  the  man  whose  land  happens  to  be  taken. 
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Fires  communicated  by  locomotive  engines  sometimes  extend 
many  miles  from  the  railroad,  and,  in  the  absence  of  negligence  on 
the  part  of  the  railroad  company  or  its  employees,  no  damages 
can  be  recovered  by  one  who  suffers  loss  thereby.  If  the  land- 
owner is  to  be  compensated  for  the  hazards  and  inconveniences 
shared  in  common  by  the  people  in  the  vicinity,  where  is  the  hard- 
ship in  requiring  him  to  deduct  from  his  damages  to  land  not 
taken  all  benefits,  whether  shared  by  the  people  generally  in  the 
vicinity  or  not?  The  ground  on  which  some  courts  reject  the 
hazard  from  fire  as  an  element  of  land  damages  is,  that  it  is  pre- 
sumed that  a  locomotive  properly  constructed  and  managed  will  not 
communicate  fire  to  adjoining  premises.  If  this  is  a  presumption 
of  law,  it  is  most  notoriously  untrue  as  a  matter  of  fact. 

After  stating  the  rule  that  the  title  does  not  pass  until  compensa- 
tion has  been  made,  and  that  an  entry  made  before  that  time  is  a 
trespass,  and  that  a  trespasser  is  not  entitled  to  benefit  from  improve- 
ments, it  is  stated  (sec.  148) :  '*  The  rule  follows,  that  all  erections 
belong  to  the  owners,  and  cannot  be  removed  by  the  parties  plac- 
ing them  there;  and  hence,  on  a  subsequent  condemnation,  the 
value  of  the  land,  with  the  structures  also,  must  be  paid."  And 
this  statement  is  not  unsupported  by  authority ;  but  it  is  obviously 
untenable.  Because  a  trespasser  cannot  remove  improvements,  or 
claim  compensation  therefor,  it  does  not  follow  at  all  that  where 
land  is  wrongfully  appropriated,  without  prepayment  of  the  land- 
damages,  the  land-owner  can  claim  compensation  for  improvements 
made  subsequent  to  the  taking,  but  before  payment.  His  damages 
must  be  estimated  and  paid  as  of  the  day  when  the  land  was  actually 
taken ;  the  law  does  not  recognize  a  constructive  appropriation  of 
land  in  such  cases.  The  correct  rule  is  laid  down  in  Justice  v. 
Railroad  Company,  18  Alb.  L.  J.  171.  This  last  case,  and  Lyon  v. 
Railroad  Company,  42  Wis.  538,  are  quoted  at  length  in  the  same 
section  with  the  foregoing  extract,  but  without  comment.  The 
reasoning  in  the  Wisconsin  case  is  not  satisfactory,  but  the  con- 
clusion reached  is  sound. 

We  have  made  these  brief  references  to  matters  discussed  in  the 
work  under  consideration,  merely  to  emphasize  our  opinion  that 
Mr.  Mills  has  in  some  instances  been  too  modest.  The  opinions 
of  courts  are  entitled  to  respect  only  so  far  as  they  will  stand  the 
test  of  reason  and  truth:  And,  besides,  a  little  heroic  treatment, 
as  the  doctors  call  it,  is  sometimes  essential  to  the  complete  demo- 
lition of  a  legal  frame  grown  gray  with  age.     Many  a  pompous^ 
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solemn  bubble  is  floating  around  loose  in  legal  circles,  waiting  ti 
be  pricked  to  show  its  emptiness. 

Notwithstanding  some  minor  defects,  we  are  of  the  opinion  tha 
this  work  will  prove  a  valuable  addition  to  the  stock  of  lega 
literature.  We  are  certain  that  the  possession  of  it  for  the  last  fiv 
years  would  have  saved  us  an  immense  amount  of  work. 

M.  A.  L. 

Reports  of  the  Decibioks  of  the  Appellate  Courts  of  the  State  o 
Illinois.  By  Jambs  B.  Bradwell.  VoI.'II.  Chicago:  Chicago  Lep 
News  Compan)'.     1S79. 

We  had  occasion  to  notice  at  length  the  first  volume  of  thi 
series  of  reports  in  our  issue  for  February- March,  p.  876,  and  w 
then  ventured  the  prediction  that  the  series  would  receive  a  genet 
ous  reception  at  the  hands  of  the  profession.  A  careful  examina 
tion  of  the  present  volume  serves  to  strengthen  our  former  impr« 
sion,  since  it  is  in  all  respects  fully  abreast  with  the  standard  0 
excellent  reportorial  work  displayed  by  the  initial  volume. 

Among  the  more  important  of  the  reported  cases  is  Gage  v.  Th 
City  of  Chicago,  p.  331.  The  action  was  brought  upon  the  officii 
bond  of  a  defaulting  city  treasurer  of  Chicago,  to  recover  a  defici 
of  something  in  excess  of  {500,000  in  the  treasurer's  accounts.  Th 
bond,  as  signed  by  the  sureties,  was  a  printed  form,  with  blanks  fo 
inserting  in  the  body  the  names  of  the  sureties,  amount  of  th 
penalty,  office  to  which  the  principal  was  elected,  date  of  his  elet 
tion,  and  other  like  particulars.  These  blanks,  after  signature  c 
the  sureties,  were  filled  up  by  the  city  officials,  without  the  know! 
edge  or  consent  of  the  sureties,  ffe/if,  that,  as  to  the  sureties,  th 
bond  was  absolutely  void.  The  court  were  further  of  the  opinio 
that  the  statute  requiring  the  treasurer  to  take  the  oath  of  offic 
and  file  his  bond  within  fifteen  days  after  his  election  was  mandf 
tory,  and  that  a  failure  to  file  the  bond  within  the  required  tim 
operated  to  vacate  the  office,  thereby  relieving  the  sureties  froi 
liability  upon  the  bond.  The  case  will  prove  a  valuable  warning  t 
careless  municipal  officials. 

Taylor  v.  Keep,  p.  368,  is  an  unusually  instructive  case  upon  th 
doctrine  of  charitable  uses.  A  synopsis  of  the  opinion  can  hardl 
do  justice  to  its  merits;  but  the  court  held  that  the  statute  4 
Elizabeth,  known  as  the  Statute  of  Charitable  Uses,  is  in  force  i 
Illinois,  and  that  it  establishes  a  standard  to  which  all  gifts  in  tru 
may  be  brought,  to  determine  whether  they  are  charitable.  Th 
court  also  affirm  the  doctrine  that,  there  being  a  clear  and  man 
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fest  discretion  in  the  trustees  named  in  the  will  to  devote  the  fund 
to  a  charitable  or  non-charitable  purpose,  as  they  might  deem  best, 
the  bequest  did  not  constitute  such  a  trust  as  equity  could  enforce 
or  carry  into  execution. 

The  reporter  adheres  in  the  present,  as  in  the  former  volume,  to 
the  commendable  practice  of  citing  briefly  the  points  made  by 
counsel,  with  the  authorities  in  support,  in  as  far  as  such  points  are 
material  to  an  understanding  of  the  opinion.  The  typography  and 
mechanical  execution  of  the  volume  are  of  the  very  best,  and  leave 
nothing  to  be  desired. 

A  Manual  of  the  Law  relating  to  Shipping  and  Admiralty  as  deter- 
mined BY  THE  Courts  of  England  and  the  United  States.  By  Robert 
Desty,  Author  of  "Federal  Procedure,"  "Federal  Citetions,"  "Statutes 
Relating  to  Commerce,  Navigation,  and  Shipping,"  etc.  San  Francisco: 
Sumner  Whitney  &  Co.     1879. 

This  is  a  small  i2mo.,  containing  569  pages,  set  in  very  fine 
type,  containing  very  numerous  citations  of  cases,  and  written  in 
a  style  highly  condensed.  No  book  like  it  has  ever  been  pub- 
lished in  this  country.  Printed  as  a  law-book  ordinarily  is,  it 
would  occupy  the  space  of  an  ordinary  legal  treatise.  In  descrip- 
tion, it  could  not  be  classed  as  a  treatise,  for  it  does  not  discuss 
principles,  but  it  is  a  very  compact  digest  of  points  and  results. 
Mr.  Desty  placed  the  legal  profession  under  great  obligations  to 
him  by  his  little  volume  called  "Federal  Procedure,"  a  work 
which  met  with  great  favor  and  had  a  wide  sale.  He  next  com- 
piled a  work  called  "California  Citations,''  which  is  a  complete 
concordance  of  all  the  cases  cited  in  the  California  Reports,  with 
the  points  to  which  they  are  cited,  and  the  comments  of  the  court 
approving,  affirming,  distinguishing,  doubting,  denying,  or  over- 
ruling them.  His  tireless  industry  next  exhibited  itself  in  a  book 
called  "IFederal  Citations,"  in  which,  on  a  similar  plan,  he  pre- 
sented ia  one  volume  a  concordance  of  the  cases  cited  in  all  the 
reports  of  the  various  Federal  courts.  This  work  is  of  the  very 
greatest  utility,  although  the  members  of  the  profession  have  not 
generally  learned  how  to  use  it.  It  points  to  the  great  work  of  the 
future, —  a  general  concordance  of  all  cases  referred  to  by  the 
judges  in  their  opinions  in  all  the  published  reports,  in  Great 
Britain,  America,  and  the  British  Colonies.  Whether  such  a  work 
can  ever  be  carried  out  by  private  enterprise  remains  to  be  seen. 
A  partial  work  of  the  kind,  embracing  only  American  reports,  was 
commenced  by  Mr.  Cockcroft,  of  New  York,  and  one  volume  was 
published  about  a  year  ago,  embracing  the  letter  A  and  a  part  of 
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the  letter  B.     Here  the  publication  stopped,  and  we  have  no  infor- 
mation as  to  whether  it  will  be  continued. 

Mr.  Desty  prepared  himself  for  the  writing  of  the  present  work 
by  the  extensive  search  made  by  him  in  the  preparation  of  his 
"Federal  Citations."  We  can  scarcely  express  our  admiration  of 
the  industry,  skill,  and  accuracy  here  displayed.  This  little  book, 
which  one  may  easily  carry  in  his  pocket,  is  a  perfect  treasure- 
house  of  case-law.  It  is  safe  to  say  that  it  embraces,  in  condensed 
form,  all  the  learning  on  the  subject  of  shipping  and  admiralty, 
including  the  adjudications  upon  the  power  of  Congress  to  regu- 
late commerce;  upon  the  regisirj,  enrolment,  and  license  of 
vessels;  upon  the  rights,  duties,  and  liabilities  of  the  owners  of 
vessels;  upon  the  sale  and  transfer  of  vessels;  upon  maritime 
liens,  bottomry,  respondentia,  master  and  seamen,  charter-par- 
ties, bills  of  lading,  carriers  of  passengers  and  goods,  freight, 
general  average,  salvage,  towage,  pilotage,  wharfage,  collisions, 
and  prize. 

A  General  Indbx  to  the  English  Common-Law  Reports.  Volumes 
LXXXIV.  to  CXVin..  inclusive.  By  Samuel  W.  Pesnvpackeh.  E. 
Greenough  Platt,  and  Samuel  S.  Hollings worth,  of  the  Philadelphia. 
Bar.  Vol.  HI.  Supplemenl.  Philadelphia ;  T.  &  J.  W.  Johnson  &  Co., 
Law  Booksellers.  No.  535  Chestnut  Street.     1S79. 

This  volume  is  constructed  on  a  plan  very  similar  to  the  pre- 
vious two  volumes,  with  the  exception  that  the  statements  of 
points  decided  arc  a  little  more  enlarged.  It  is  scarcely  necessary 
here  to  allude  to  the  value  of  a  series  of  reports  so  well  known  to 
the  American  bar  as  the  series  of  itS  volumes,  published  by  the 
Messrs.  Johnson,  called  the  English  Common-Law  Reports.  This 
series  affords,  so  far  as  we  know,  the  only  collection  of  British  com- 
mon-law cases  extending  from  about  the  time  of  Lord  Mansfield  to 
the  commencement  of  the  series  called  the  Law  Reports,  in  the 
year  1865,  within  the  reach  of  the  ordinary  American  practitioner. 
English  law-books,  as  is  well  known,  command  a  price  in  this 
country  about  three  times  as  great  as  American  law-books  contain- 
ing the  same  amount  of  matter.  To  purchase  the  original  editions 
of  British  Reports  is,  therefore,  practically  beyond  the  means  ol 
roost  American  lawyers,  whose  resources  are  generally  put  to  a 
strain  to  keep  their  libraries  sufficiently  supplied  with  the  numer- 
ous reports  of  their  own  country.  The  publication  of  this  series 
has  enabled  them  to  surmount  this  difficulty,  so  far  as  concerns  the 
reports  of  the  English  courts  of  common  law.     In  this  scries  ol 
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reports,  and  also  in  this  digest,  the  paging  of  the  original  editions 
of  each  volume  of  reports  is  retained,  so  that  the  author  or  brief- 
maker  may  cite  either  the  original  edition,  the  American  reprint, 
or  both.  To  those  who  possess  this  series  of  reports  we  suppose 
it  is  only  necessary  to  suggest  the  fact  of  publication  of  this  digest. 
It  will  be  absolutely  necessary  to  them. 

A  Treatise  on  the  American  Law  of  Landlord  and  Tenant.  By  John 
N.  Taylor,  Counsellor-at-Law.  Seventh  Edition,  by  Joseph  Willard. 
Boston  :  Little,  Brown,  &  Co.     1879. 

A  text-book  so  well  known  to  the  profession  as  is  this,  needs  no 
description,  and  is  past  criticism.  The  relations  of  landlord  and 
tenant  as  they  existed  at  common  law  were  exacting  and  unfair ; 
in  a  country  where  the  land -owner  was  almost  supreme  in  his 
authority,  the  rules  laid  down  by  the  courts  followed  the  customs 
which  power  had  established.  Thus  it  was  that  no  English  work 
could  properly  portray  the  law  on  this  subject  in  America,  and 
which  therefore  afforded  so  large  a  field  for  a  work  peculiarly 
American.  This  want  Mr.  Taylor's  treatise  filled  at  an  early  day, 
and  filled  so  well  that  it  has  remained  since  its  publication  without 
a  rival.  The  seventh  edition  contains  nearly  two  thousand  cases 
decided  since  the  sixth  was  issued.  The  work  of  the  present 
editor  is  careful  and  thorough.  L. 

Reminiscences  of  the  Early  Bench  and  Bar  of  Illinois.  By  Gen. 
Usher  F.  Linder.  With  an  Introduction  and  Appendix  by  Hon.  Joseph 
Gillespie.     Chicago:  The  Chicago  Legal  News  Company.     1879. 

Gen.  Linder,  at  the  time  of  his  death,  in  1876,  was  one  of 
the  few  remaining  pioneers  of  the  early  judicial  history  of  Illinois. 
Coming  to  the  bar  of  the  new  State  as  early  as  1835,  he  was  the 
contemporary  of  all  that  wonderful  circle  of  eminent  lawyers  then 
gathering  in  Illinois,  some  of  whose  names  have  become  household 
words  throughout  the  land.  He  survived  most  of  them,  and  in  the 
later  years  of  his  life  penned  these  brief  sketches  of  his  contem- 
poraries. The  result  is  a  neat  volume  of  four  hundred  pages, 
devoted  to  pleasant  and  entertaining  gossip  of  a  personal  nature,  a 
sort  of  pen-and-ink  portraiture  of  the  early  bar  of  Illinois. 

And  in  truth  it  was  a  brilliant  galaxy.  Among  its  names  were 
Lincoln,  Douglas,  Trumbull,  Breese,  Senator  Baker,  Robert  S. 
Blackwell,  David  Davis,  Samuel  D.  Lockwood,  Stephen  T.  Logan, 
Alfred  W.  Arrington,  E.  G.  Ryan,  now  chief  justice  of  Wisconsin, 
Gen.  Shields,  Gov.  Yates,  and  a  score  of  others  equally  brilliant, 
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known.  All  these  were  contemporaries  of 
sketched  them  all,  —  generally  with  a  loving 
:s  exposing  their  foibles  with  a  photographic 
k  is  an  excellent  one  to  take  up  for  a  half- 
[.  Indeed,  the  tendency  to  the  lighter  litera- 
h  has  been  so  manifest  of  late  years,  finds  fit- 
t  such  books  as  this,  which  serve  to  amuse  and 
rying,  the  tired  lawyer  who  seeks  in  their  pages 
im  arduous  and  exacting  professional  pursuits. 

N  THE  Courts  of  last  Resort  of  the  Skveral 

the   American   Reporls,  from  Vol.  I,  10  Vol.  XXIV., 

idex  of  Notes.  By  Isaac  Grant  Thompson.  1870- 
I  D.  Parsons,  Jr.     1879. 

)orts,  as  is  well  known,  are  a  series  of  impor- 
im  contempoijaneous  volumes  of  State  Reports, 
Srant  Thompson,  Esq.,  the  learned  and  judi- 
ilbany  Law  Journal.  It  is  the  most  generall) 
ted  cases  ever  published  in  this  country.  In 
ractitioner  who  furnishes  his  library  with  re- 
X  first  the  reports  of  the  appellate  courts  o 
lie  reports  of  the  Supreme  Court  of  the  United 
the  Federal  circuit  in  which  he  practises 
torts  will  be  found  of  equal  value  to  him  witl 
rts,  except,  perhaps,  volumes  of  select  case: 
ir  subjects  involved  in  his  practice.  Thi 
>mplement  of  the  twenty-four  volumes  alread; 
n  easily  available  for  use. 


if  Mr.  Evans's  little  work  lies,  if  we  niistak 
a.  preparatory  or  elementary  essay  upon  tb 
tw  pleading,  to  be  placed  in  the  hands  of  th 
irefully  read  and  studied  as  an  introduction  t 
;  as  a  science.  In  a  small  volume,  of  less  tha 
r  Stephen,  he  has  presented  a  very  clear  am 
r  the  subject,  and  the  work  may  be  said  to  bes 
ne  relation  to  the  study  of  pleading  tha 
roperly  bears  to  that  branch  of  the  law,  c 
s  to  the  law  of  contracts.  And  perhapra  n 
1  be  given  of  the  place  to  which  the  work  pe 
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tains  in  our  legal  literature.  It  is  written  in  a  clear,  terse,  and 
logical  style;  the  author's  definitions  are  definitio'ns,  and  not 
essays;  and  while  necessarily  technical  in  its  treatment  of  this 
most  technical  branch  of  the  law,  it  is  yet  easily  within  the  com- 
prehension of  the  average  law  student. 

Mr.  Miller,  in  this  edition,  has  remodelled  and  improved  upon 
the  arrangement  of  the  former  edition,  and  has  supplied,  to  a  con- 
siderable extent,  the  omission  of  notes  and  references,  by  citations 
of  the  leading  text-writers.  He  has  certainly  improved  upon  the 
author,  and  has  lent  an  additional  value  to  a  really  excellent  work. 
Some  faults  of  proof-reading  are  noticeable,  aside  from  which  the 
mechanical  execution  of  the  book  is  excellent. 

The  American  Decisions.  Containing  all  the  Cases  of  General  Value  and 
Authority  decided  in  the  Courts  of  the  Several  States,  from  the  Earliest 
Is!>uc  of  the  Slate  Reports  to  the  Year  1869.  By  John  Proffatt,  LL.B., 
Author  of  *•  A  Treatise  on  Jury  Trial."  San  Francisco:  H.  L.  Bancroft 
&  Co.     1879.     Vol.  VIII. 

Perhaps  the  notes  in  this  volume  are  not  as  copious  as  in  former 
ones,  but  otherwise  it  comes  up  to  the  general  standard  of  its 
predecessors.  It  comprises  cases  deemed  of  general  value  and 
authority  in  twelve  volumes  of  State  Reports,  published  between 
the  years  1817  and  1820.  The  labors  of  Mr.  Proffatt  are  now 
I  conducting  him  to  a  period  of  great  importance  in  our  judicial 

history,  wheji  the  genius  of  Marshall,  Story,  Kent,  and  Gibson 
stimulated  all  judges  to  diligence  and  activity.  He  will  meet  good 
cases  at  every  step,  and  he  will  be  more  and  more  perplexed  to 
decide,  not  what  cases  to  put  in,  but  what  to  leave  out.  In  run- 
ning over  the  volume  before  us,  we  have  been  surprised  to  find 
"'s  selection  so  uniformly  good.  When  we  took  up  the  volume, 
*c  turned  to  see  whether  the  editor  had  left  out  the  case  of  Bartlett 
^-  Crozier,  17  Johns.  449.  In  this  case,  the  New  York  Court  for 
^"C  Correction  of  Errors,  Chancellor  Kent  giving  the  opinion, 
"Cld  that  an  action  does  not  lie  against  an  overseer  of  highways 
tor  failing  to  keep  a  bridge  in  repair.  We  find  that  he  has  given 
the  case,  and  added  a  note  to  it,  which,  though  good,  is  hardly 
*hat  it  ought  to  be.  A  thorough  examination  of  the  subject 
would,  we  think,  have  convinced  the  learned  editor  that  Bartlett 
t.  Crozier,  though  greatly  cited,  is  not  now  the  law,  either  in  New 
York,  in  the  United  States  generally,  or  in  England.  We  also 
looked  for  the  much-cited  case  of  Panton  v.  Holland,  17  Johns. 

92f  the  second  American  case  on  the  right  of  lateral  support  of 
VOL.  V.  NO.  2.  20 
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land.  The  case  is  given,  with  a  reference  back  to  7  Am.  Dec.  55 
where  the  leading  case  of  Thurston  o.  Hancock,  la  Mass.  330,  i 
given,  with  a  note  which,  though  good,  is  by  no  means  exhaustivt 
and  not  very  methodical  or  clear. 

Turning  to  another  subject,  we  find  in  this  volume  the  case  c 
Middletown  Bank  v.  Russ,  3  Conn.  135,  which  was  a  bill  for  dis 
covery  by  the  creditors  of  an  insolvent  corporation  against  its  stocli 
holders.  This  was  a  good  case  to  print  in  such  a  book.  But  h 
might  have  added  a  reference  to  Bogardus  v.  Rosendale  Companj 
2  Sandf.  Ch.  301,  which  relates  10  the  same  question.  Nor  can  w 
justify  his  omitting  to  print,  or  even  to  mention,  the  greatly  cite 
cases  of  Vose  v.  Grant,  15  Mass.  505,  and  Spear  v.  Grant,  i 
Mass.  9,  relating  to  the  liability  of  the  shareholders  of  insolver 
corporations  for  their  debts. 

On  the  other  hand,  Mr.  Froffatt  has  printed  some  cases  whici 
though  good,  might  have  given  place  to  more  valuable  ones.  C 
such,  we  will  instance  but  one,  that  of  Angus  v.  Radin,  2  Soull 
815,  which  ruled  that  where  a  man's  animals  mansuetx  natura- 
oxen,  in  this  case —  committed  an  injury  while  trespassing,  it  is  n( 
necessary  to  allege  and  prove  knowledge  of  their  vicious  habitf 
and  this  for  the  reason,  as  old  as  the  Year  Books,  that  a  man 
bound  to  keep  such  animals  from  trespassing.  Before  he  reach< 
the  year  1869,  Mr.  Proffatt  will  encounter  nearly  three  hundre 
cases  on  the  subject  of  injuries  by  animals,  many  bf  them  dete 
mined  under  the  rules  of  the  common  law,  and  many  of  ihei 
governed  by  statutes,  but  almost  all  of  them  superior  to  Angus  : 
Radin. 

These  observations  are  not  made  in  a  spirit  of  fauU-findin; 
We  are,  in  the  main,  highly  pleased  with  this  work,  and  our  wo; 
der  is  that  it  is  done  so  well. 
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Adjoixino  Land-owners.  —  Riparian  rights  —  Overflow.  —  An  owner  of 
land  which  was  liable  to  be  overflowed  at  certain  times  of  the  year  by  the 
rise  of  the  Ohio  River,  planted  a  thick  row  of  trees  along  the  boundary 
hetween  his  lai^  and  that  next  adjoining.  The  effect  of  this  was  to  arrest 
the  drift-wood,  and,  in  times  of  overflow,  to  back  up  water  on  the  adjoining 
land.  Held,  that  the  adjoining  owner  had  n«>  cause  of  action.  —  Taylor  v. 
Fickas,  Sup.  Ct.  Ind.,  Am.  L.  Keg.,  April,  p.  249. 

Administrators  and  Executors. — Account  confirmed  —  Appeal  there- 
after, —  An  administrator  whose  account  has  been  confirmed,  and  who  has 
l>een  ordered  to  pay  over  the  balance  in  his  hands  to  the  parties  entitled 
thereto,  has  no  such  interest  in  the  estate,  as  administrator,  as  will  entitle 
him  to  appeal  on  hehalf  of  creditors  or  others  claiming  to  be  entitled  to  a 
distributive  share.  —  Gallagher's  Appeal,  Sup.  Ct.  Pa.,  vV.  N.  C,  March  13, 
p.  467. 

Distribution — Modified  decree.  —  An  administrator  who  has  paid  over 

money  to  a  distributee  m  accordance  with  the  decree  of  the  Orphans*  Court, 
will  be  protected  against  loss  by  reason  of  a  subseouent  opening  and  change 
of  the  decree.  —  Charlton's  Appeal,  Sup.  Ct.  Pa.,  W.  N.  C,  March  18,  p.  4^. 


1  illcgHl  enterprise  for  his  master,  received  money  or  other  propel 
□ncine  to  his  miisler,  he  is  bounJ  to  turn  it  over  to 'hint,  Hnd  cmiiiot  9bi< 
hinisplf  from  linhility  tberefroin  upon  lhe'Kr.;uiid  of  the  illeKHlity  of  I 
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Admir&ltt.  —  Coita  —  Bath  vatelt  in  fault.  —  Where  there  «re  crow-libel 
end  both  vessels  nre  held  iu  fault  Hud  the  dainiu;e9  are  divided,  the  costs  1 
the  District  Court  and  the  Circuit  Court  will  be  divided  equnlly  betnM 
them ;  but  no  interest  will  be  ftllowed.  —  VHnderbiU  e.  Bevnolds,  U.  B.  Ci 
Ct  South.  Diat  N.  Y.,  Bep..  April  23,  p.  623. 

V»e  of  rtlieU  —  AtajorHy  iniertii  —  Minority  tntereit  —  Stipulaiionii 

return.  —  I'he  owner  of  the  majority  interest  in  a  vessel  has,  as  agnin-it  tl 
minority  interest,  the  prpferuhle  rigfit  to  the  use  of  the  vessel,  upon  ^lii 
the  ueuhI  stipulati  n  to  return  the  vessel.  The  owner  of  the  minority  intc 
est  may.  if  the  owner  of  the  mnjority  interest  refuses  or  declines  to  empli 
tlie  vessel,  upon  giving  the  usual  Btipulntion  to  return  her.  be  entitled  tii  tl 
possession  ol  tlie  vcsstU  for  the  purpose  of  emploving  her.  —  Lewis  r.  Ki 
nev,  V.  S.  Cir.  Cl  Enst.  Diat.  Mo.,  lut  Hev.  Bee.,  .Hnv  5,  p.  138;  Ke| 
April  30,  p.  551. 

AoKKcr.  —  Caneniaer  for  lubieriptiona  to  a  book  —  Auihoriij/.  —  A  canvji« 
for  euhscriptlor.E  to  books  has  no  right  to  ciincol  subtcriptions,  or  lu  tninsl 
them  to  snother  partv.  —  Stoddard  e.  Warren,  U.  S.  Cir.  Ct.  North.  Di 
HI.,  Hep.,  April  28,  p."^  517. 

Money  illegally  rteeited  for  hia  maater.  —  While  the  law  will  noterifol 

illopti  contract,  yet  if  a  servant  or  agent  of  another  has,  in  the  prosei 
n  of  an  illegal  enterprise  for  his         "  '     ' 

)  his  master,  he  is  bourn 

Km  the'Kr.'Uiid  of  the  iUepilitv  of  I 
indbupf.  Sup.  Ct  Wis.,  Wis.  "Leg.  ! 
Ap'ril  24.  p.  238. 

AasiuNMENT. —  Non-ntgatiabU  paper.  —  In  Pennavlvania,  the  assignment 
noti-ne^tinblc  paper  not  u[ider  seal  need  not  he  under  seal,  nor  attest 
bv  two  witni-sies,  aa  prescribed  for  "  bonds  and  specialties."  —  Mitchell 
W'alker.  U.  S.  Cir.  i  t.  WesL  Dist.  Pa.,  Texas  L.  /,  April  30,  p.  552;  Ke' 
April  2.  p.  425. 

Bail.  —  Capital  ojfence  —  Beidenee.  —  Bait  will  be  denied  whenever  the  nn 
would  sustain  a  capital  conviction  hv  a  jurv,  pronnuncod  on  the  evidei 
introduced  on  the  application  for  lunl. — ESjc  parte  Nettles,  Sup.  Ct.  Al 
Kep.,  April  :jO,  p.  554. 

ExcesKii'e  in  aino«n(  —  Freaumption  of  guilt.  ~  A  prisoner  against  whi 

an  indictnient  is  found  is,  for  the  purpose  of  admission  t<>  bail,  preaum 
guiltv.  Where  ten  indictments  are  round  BRiiinat  a  prisoner  for  as  insnv  J 
tinct' felnnEes.  bail  In  the  sum- of  $112.000' whh  held  not  to  be  excessive. 
Erparte  Duncan,  Sup.  CL  Cnl.,  Cal.  Lcj;.  Rec..  M»rch  6.  p.  250. 

Bakkritpti;*.  — AasMnee  —  What  paiies  to.  —  A  claim  for  damagea  for  p 
sonal  injuries  resuftjng  to  a  passenger  IVom  the  negligence  of  a  rxilri 
company,  pending  at  the  time  of  the  fliinij  of  a  petition  In  banhruptcv 
or  against  the  claimant,  di>es  not  pass  to  the  assignee  in  bankruptcy.  —  Ba 
E.  FIciahman.  Sup.  Ct.  Fa.,  W.  N.  C,  March  27,  p.  497._ 

Mortgaged  homestead  —  JarUdiction.  —  Where  a  mortgaged   homesU 

has  been  sold  by  order  of  the  court  to  satisfy  the  debt,  the  court  hns  j\ii 
diction  l«  order  the  bankrupt  to  deliver  possession  to  the  purchaser.  —  In 
Betts,  U.  S.  Cir,  Ct.  Easl.  Dist  Mo..  Kep.,  April  23,  p.  522. 

Charitable  Usks.  —  Uaceiiainty  —  Cy  pret.  —  A  eonveyanee  in  trust  " 
the  purpose  of  founding  an  institution  for  the  education  of  youth  in  St  Lo 
County.  Mo.,"  is  not  so  vague  as  to  be  void  for  uncertaintA-.  —  Ruasell 
Allen,  U.  S.  Cir.  Ct  East  DisL  Mo.,  Texas  L.  J.,  April  30," p.  648 ;  C« 
L.  J.,  April  18,  p.  814. 

Common  CAXRlEHa.  —  Bill  of  lading  —  Implied  aiaent.  —  Aasent  to  the  ter 
of  a  bill  of  lading  is  not  to  be  presumed  trom  an  acceptance  by  the  ahipp 
nor  from  the  receipt  of  maiir  similar  bills  of  lading  without  objertinn. 
Erie  Transportation  Co.  r.  D'ater,  Sup.  Ct  III,  Texas  L.  J.,  April  23, 
688;  Monthly  Jur.,  May,  p.  29. 
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Common  Carriers  —  Continued. 

Delivery  beyond  its  own  line,  —  A  common  carrier  will  be  held  liable 

for  the  safe  (ielivery  of  goods  beyond  the  termination  of  its  own  line, 
wherever  a  special  contract  for  such  safe  delivery  has  been  made,  or  an 
agreement  to  that  effect  is  deducible  from  the  bill  of"  lading.  —  Clyde  v.  Hub- 
bard, Sup.  Ct  Pa.,  W.  N.  C,  April  10,  p.  632. 

Conflict  of  Laws.  —  Lex  tod  contractus  —  Married  woman.  —  A  contract 
made  in  another  SUite  b}'  a  married  woman  domiciled  in  Mivssachusetts, 
which  she  could  not  make"  under  the  laws  of  Massachusetts,  but  which  she 
could  make  in  the  other  State,  is  a  contract  made  in  the  other  States  and 
will  sustain  an  action  in  Massachusetts,  although  the  contract  was  made  b^ 
letter  sent  from  her  in  Massachusetts  to  the  party  in  the  other  State.  —  Milli- 
ken  p.  Pratt,  Sup.  Jud.  Ct.  Mass..  Alb.  L.  J.,  April  19,  p.  311. 

Married  woman  —  Property  in  another  State,  —  Where  a  married  woman, 

domiciled  in  .\labama,  sells  property  in  another  State  and  brin^  the  pro- 
ceeds into  Alabama,  such  proceeds  will  be  regarded  as  an  acouisition  of  new 
pronerty,  and  the  rights  of  the  husband  and  wife  in  it  will  be  governed  by 
the  laws  of  Alabama  in  force  at  the  time  of  such  acquisition.  —  Castleman  0. 
Jeffries,  Sup.  Ct  Ala.,  Kep.,  March  12,  p.  331. 

CoxsTiTUTiONAL  Law.  —  Federal  courts.  — The  judgment  of  the  highest  court 
of  a  State  that  a  statute  has  been  enacted  in  accordance  with  the  reouire- 
ments  of  the  Stat"  C(Histitution  is  conclusive  upon  the  United  States 
Supreme  Court,  and  will  not  be  reviewed. —  Atlantic,  etc.,  R.  Co.  p.  Georgia, 
U.  S.  Sup.  Ct,  Rep.,  March  12,  p.  321. 

Special  legislation — Classification  of  cities.  —  There  can  be  no   proper 

classification  of  cities  or  counties  except  by  population.  Geographical  dis- 
tinctions cannot  be  resorted  to  without  entering  the  domain  of  special  legis- 
lation. —  The  Commonwealth  u.  Patton,  Sup.  Ct  Pa.,  W.  N.  C,  May  1,  p.  6. 

See  Corporations  ;  Eminent  Domain. 

Contracts.  —  Consideration — Extension  of  time.  —  One  who  takes  a  mort- 
gage on  real  property  to  secure  a  prior  debt,  and  in  consideration  thereof 
exlend.s  the  time  of  payment  of  such  debt,  is  a  mortgagee  for  a  valuable 
consideration.  —  Gilchrist  v.  Gough,  Sup.  Ct  Ind.,  Alb.  L.  J.,  April  6,  p.  276. 

Futures  —  Wag^.rs,  —  An  executory  contract  for  the  sale  of  chattels  to  be 

delivered  in  the  future  is  valid  although  the  seller  does  not  have  them,  nor 
the  means  of  getting  them,  at  the  date  of  the  contract  But  an  understand- 
ing between  both  parties  that  the  difference  between  the  contract  and  the 
market  price  shall  be  paid  is,  under  the  contract  a  mere  wager,  and  illegal.  If 
either  contracts  in  good  faith,  a  subsequent  agreement  to  pay  this  diflerence 
will  not  affect  the  validity  of  the  contract  —  Sawyer  v.  Taggart  Ct.  App. 
Ky.,  Am.  L.  Keg.,  April,  p.  222. 

Illegality  —  Criminal  proceedings. — An   agreement    not    to  commence 

criminal  proceedings  is  nugatorv,  but  not  illegal.  —  Rourke  v.  Mealy,  Irish 
High  Ct  Just  Exch.,  Cent  L.  j'.,  April  18,  p.  819. 

Stock-brokerage —  Wagers.  —  The  claim  for  commissions  and  indemnity 

of  a  stock-broker  for  transactions  in  futures,  where  no  actual  deliverv  is  in- 
tended, is  not  illegal  as  founded  on  wagering  contracts.  —  Thacker  v.  llardy, 
Eng.  Hijch  Ct  Just  Q.  B.,  Am.  L.'Reg.,  April,  p.  254. 

Subscriptions  for  books —  Parties.  —  Subscriptions  for  a  book,  taken  by  a 

canvHsser,  an^  contracts  between  the  publisher  and  the  subscriber.  In  any 
event  the  canvasser  is  onlv  liahlo  as  a  guarantor,  or  where  bad  faith  is  shown. — 
Stoddart  r.  Warren,  U.'^S.  Cir.  Ct  North  Dist  III.,  Rep.,  April  23,  p.  517. 

— ;  Vigilance  —  Representations. — The  law  requires  men  in  their  dealings 
with  each  other  to  exercise  proper  vigilance,  and  apply  their  attention  to 
those  particulars  which  may  be  supposed  to  be  within  rpach  of  their  observa- 
tion and  judgment^  and  not  to  close  their  eyes  to  the  means  of  information 
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-  Continued. 

whicbara  accessible  to  them ;  but  the  seller  mustnat  use  nny  art  or  practise  an; 
artifice  lo  conceal  defects,  or  malte  any  renregentationa  or  do  any  act  to  tliroi 
the  purctloaer  off  his  guard,  or  to  divert  bia  eye  or  obscure  his  observation,  o 
to  prevent  his  use  of  unv  present  means  of  Iti formation.  —  Mamlock  b.  Paii 
banks.  Sup.  Ct.  Wis.,  *is.  Leg.  N.,  April  24.  p.  289. 

See  Ashignmbnt;    Common  Carbibrs;    Contryanciso  ;  Insurinci 

Hahrikd  Woman;  Mortoaoes;  Nbootiablk  Papbr;  Ijalkj. 

ConvbvaNcino.  —  Ckmdiliota  —  Breaehft.  —  The  plaintilT  deeded  certain  rea 
estate  to  the  defendnnt,  and  the  defendant  executed  n  bond  back,  in  the  penit 
sum  of  $2,200,  conditioned  for  the  support  of  the  plaintiff  and  the  paymen 
of  hia  debla.  and  also  u  niortfi«Ke  upon  the  same  premises.  There  have  beei 
breaches  of  the  conditions  of  the  bond  and  mortgage.  The  cumplr.int  con 
tains  no  pmyer  that  the  conveyance  to  the  defendant  of  the  real  estate  bi 
reicinded,  but  asks  that  the  mortgage  be  foreclosed,  and  a  decree  of  fore 
cloture  was  granted.  Held,  that  the  judgment  under  the  complaint  shuuli 
have  been  in  the  nature  of  a  strict  foreclosure,  to  the  effect  that  by  reason  u 
the  breaches  of  the  condition  of  the  bond  for  the  maintenance  at  the  plain 
tiff  the  defendants  have  lost  their  equity  of  redemption  in  the  mortgage! 

firemises.  and  that  the  whole  title  thereto  has  therebv  become  vested  abra 
utely  in  the  plaintiff.  —  Bresnahan  t.  Bresnahan,  Sup.  CL  Wis.,  Wis.  Lee 
N.,  April  10.  p.  217. 

Deed  tiibjeet   to  mortgage.  —  The  habendum  in  a  deed  contained  thes 

words;  "  Under  and  subject,  nevertheless,  to  the  payment  of  a  mortgage.' 
etc  Held,  that  these  words  constituted  a  covenant  of  indemnity  i)nly  fo 
the  protection  of  the  grantor,  and  not  an  assumption  of  the  morteaga  deb 
bv  the  mortgagee.  —  Moore's  Appeal,  Sup.  Ct.  Pa.,  Alb.  L.  J  ,  March  29 
p'  257. 

Hunband'a  dower  in  Iowa  —  Ti-ust  estate.  —  A  conveyance  by  a  husbani 

to  a  third  person,  in  trust  for  his  wife.  "  for  her  sole  and  separate  use.  lode 
pendent  of  the  control  of  her  husband,  and  after  bor  death  to  her  heirs,  sub 
ject  tu  a  lil'e  estate  in  "  the  husband,  if  he  survive.  Held,  that  upon  th 
death  of  the  wife  the  husband  is  entitled  to  one-third  in  fee,  under  Code,  set 
2440.  and  to  a  life-estate  in  the  remainder,  under  the  provisions  of  the  deed.  - 
Conrad  d.  Slau,  Sup.  Ct.  Iowa.  West.  Jur.,  .May,  p.  210. 

See  Cbaritaulic  Usbs;  Fraudulbnt  Convbyancb;  Wakrakty. 

CoPTBlOHT.  —  Infringement —  Map.  —  A  copyright  of  a  map  of  parts  of  Ne' 
York  City,  for  the  information  of  insurance  companies,  in  which  certai 
arbitrary  si^^ns,  and  a  key  thereto,  are  used,  will  not  be  inWnged  by  the  pul 
licntion  of  a  preciselv  similar  map,  lor  the  same  uses,  of  parts  of'Pbilide 
phia.  — Pevis  p.  Hexamer,  U.  S.  Sup,  CL,  Bep.,  March  12,  p.  324. 

Corporations. —  Constitutional  lata  —  Modification  of  ehartere.  —  Two  co; 
porations,  created  prior  to  the  passage  of  an  act  providing  that  the  charters  < 
all  corporations  thereafter  created  shall  be  subject  to  be  changed,  modified.  < 
revoked,  at  the  will  of  the  Legislature,  were  consolidated  subsequent  to  th 
passage  of  the  act.  Held,  (1)  that  by  the  consolidation  a  new  corponttic 
was  created,  and  the  original  compa'nies  were  dissolved;  (^2)  that  the  ne 
cqrpiiration  could  be  subjected  by  the  Legislature  to  taxation,  from  whic 
the  original  companies  were  exempt  under  their  charters.  —  Atlantic,  el« 
R.  Co.  c.  Georgia.  U.  S.  Sup.  Ct..  Rep..  March  12,  p.  821. 

Criminal  Law.  —  Aceompliee  at  State'i  enidcnce  —  Agreement  not  to  prat 
cute.  —  In  the  absence  of  a  statute,  it  is  a  general  rule  that  an  accomplii 
who  appears  ai  a  witness  for  the  prosecution,  and  discloses  fully  and  fkir 
the  guilt  of  himself  and  his  asaociates,  will  not  be  prosecuted ;  yet  such  ci 
cumstances  only  give  him  an  equitable  right  to  the  niercv  of  the  eiecutiv 
and  neither  they,  nor  an  ^treement  of  the  prosecuting  officer  not  to  p]^ 
cute,  can  be  pleaded  in  bar  lo  an  indictment.  —  United  States  t.  Ford,  U,  '■ 
Sop.  CL,  Alb.  L.  J.,  May  3,  p.  352 ;  Int.  Rev.  Rec,  April  28,  p.  127. 


DIGEST    OF    RECENT   CASES.  3II 
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CRDOirAL  Law  —  Continued. 

Accomplice  as  witness.  —  If  an  accomplice  be  convicted  after  beine  made 

a  witness  by  the  State,  and  received  as  such  by  the  court,  and  after  naving 
made  an  ingenuous  confession,  such  accomplice  has  an  equitable  claim  to  a 
iudicial  recommendation  to  the  mercy  of  the  pardoning  power,  which  cannot 
be  withheld  without  the  violation  of  an  established  rule  of  practice.  Or  it 
is  competent  for  the  court  to  order  the  accomplice  to  be  acquitted  at  the  trial, 
for  the  purpose  of  qualifying  him  as  a  witness  for  the  State ;  or  to  accept  a 
plea  admitting  guilt  to  such  degree  as  in  the  opinion  of  the  court  is  requi- 
site ;  or  for  the  coui't  to  assent  to  the  entering  of  a  nolle  prosequi  by  the 
attorney-general.  —  The  State  v.  Graham,  Sup.  GL  N.  J.,  Alb.  L.  J.,  April 
26,  p.  333. 

Evidence  —  Testimony  of  accomplice,  —  The  uncorroborated  testimony 

of  an  accomplice  will  not  support  a  verdict  of  guilty,  and  it  devolves  upon 
the  court  to  charge  the  jury  as  to  who  are  accomplices  within  the  meaning  of 
the  law.  —  Myers  v.  The  State,  Texas  Ct  App.,  Texas  L.  J.,  April  2,  p.  484. 

Murder — Fighting — Dangerous  arms.  —  Where  one  enters  a  contest 


dangerously  armed,  and  fights  under  an  undue  advantage,  though  mutual 
blows  may  pass,  it  is  not  manslaughter,  but  murder,  if  he  Kills  his  antagonist 
pursuant  to  a  previously  formed  design,  either  general  or  special,  to  use  his 
weapon  in  an  emergency.  —  Ex  parte  Nettles,  Sup.  Ct.  Ala.,  Rep.,  April  80, 
p.  554. 

Murder — Voluntary  intoxication.  —  The  fact  that  at  the  time  of  the  com- 


mission of  murder  in  the  first  degree  the  perpetrator  was  laboring  under 
delirium  tremens^  induced  by  voluntary  intoxication,  will  not  mitigate  the 
degree  of  the  offence.  —  The  State  ».  Tatro,  Sup.  Ct.  Vt,  Am.  Xi.  Reg., 
March,  p.  153. 

See  Bail  ;  Contracts  ;  Evidencs  ;  Extradition. 

Damages.  —  Eminent  domain  —  Compensation.  —  The  compensation  for  land 
taken  for  public  use  must  be  estimated  by  reference  to  the  uses  for  which  the 
property  is  suitable,  having  regard  to  the  existing  business  or  wants  of  the 
community,  or  such  as  may  be  reasonably  expected  in  the  immediate 
future.  —  ^Mississippi,  etc.,  fioom  Co.  v.  Patterson,  U.  S.  Sup.  Ct,  Rep., 
April  2,  p.  417. 

See  Mortoaobs;  Patents. 

DiYOECS.  —  Alimony  pendente  lite.  —  A  wife  who  has  filed  a  petition  to  set 
aside  a  divorce  obtained  without  personal  service,  is  not  entitled  to  an  order 
for  ^\vnony  pendente  lite.  —  Wilson  v.  Wilson,  Sup.  Ct.  Iowa,  Monthly  Jur., 
April,  p.  716. 

Parties,  —  In  an  action  for  divorce,  a  third  person  may  be  made  a  party  to 

the  action  when  it  is  necessary  in  order  to  protect  the  rignts  of  the  wife,  or  to 
make  a  proper  distribution  of  the  property  between  the  husband  and  wife ; 
and  it  is  not  sufficient  to  defeat  the  right  of  such  joinder  to  say  that  she 
might,  after  the  judgment  of  divorce  was  obtained,  maintain  an  action  against 
such  third  person,  in  order  to  obtain  the  same  or  similar  relief.  —  Gibson  v. 
Gibson,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  April  24,  p.  284. 

Ejectment.  —  Evidence  —  Mechanic's  lien.  —  On  the  trial  of  an  action  of  eject- 
ment, the  court  properly  receive^  evidence  tending  to  prove  that  a  mechanic's 
lien,  under  which  the  defendant  claimed  title,  was  invalid,  not  having  been 
filed  within  the  statutory  period.  —  Dalzell  r.  Patterson,  Sup.  Ct  Pa.,  W.  N. 
C,  March  27,  p.  498. 

Improvements — Action  for. — An  action  by  an  unsuccessful  defendant  in 

an  ejectment  suit  for  compensation  for  improvements  made,  in  good  faith,  on 
land  prior  to  the  action  of  ejectment,  must  be  brought  in  the  court  in  which 
the  judgment  in  ejectment  was  rendered,  and  before  eviction  from  the 
premises.  —  Stretch  v.  Malone,  Sup.  Ct  Mo.,  Cent  L.  J.,  April  18,  p.  818. 
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,  Boom  Co.  P.  Putteraon,  U.  S.  Sup. 
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Ohio,  Ins.  L.  J.,  March,  p.  169. 
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injury  is  permanent,  he  n 
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K.  Co.,  Sup.  Ct.  Iowa,  Monthly  Jur., 

'.e  —  Impeachment.  —  When  an  nfllda- 
le  ground  of  inahilily  to  procure  the 
IS  a  stntelnent  of  what  is  expected  In 
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A  party,  by  the  examination  of  her 
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riarch  2i,  p.  274. 
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ExEMFnoN.  —  Garnishment  —  Exempt  property  under  the  law  of  another 
State. —  Where  ft  gurnishee  answers,  admitting  an  indebtedness,  but  setting 
up  the  fact  that  the  judgment-debtor  resides  in  another  State,  and  that  by  the 
laws  of  that  State  the  amount  in  his  hands  would  be  exempt  from  garnish- 
ment, it  constitutes  no  defence  to  a  judgment  against  the  garnishee.  —  Seiber 
V.  Union  Pacific  li.  Co.,  Sup.  Ct.  Iowa,  Monthly  Jur.,  May,  p.  33. 

EiXTRADiTiON.  —  "  Fugitive  from  justice  "  —  Actual  presence.  —  To  constitute 
a  *' fugitive  from  justice,"  it  is  necessary  that  the  accused  must  have  been 
present  in  the  demanding  State  actually,  and  not  constructivelv,  when  the 
acts  charged  were  committed.  —  Wilcox  v.  Nalze,  Sup.  Ct  Ohio,  "West.  Jur., 
May,  p.  209. 

Jurisdiction  —  Goremor's  requ'sitioii.  —  On  habeas  corpus^  a  Circuit  Court 

of  Indiana  is  held  to  have  jurisdiction  to  determine  whether  the  person  held 
is  a  fugitive  from  justice  as  to  the  crime  alleged.  The  mere  requisition  of 
the  governor  of  a  sister  State  is  not  sufficient  "ground  for  the  arrest.  There 
must  be  an  actual  fleeing  from  justice,  and  the  governors  of  both  States  must 

I  be  satisfied  of  this  fact.     This  is  commonly  shown  by  aflidavit.  —  Hartman 

!  V.  Arrline,  Sup.  Ct.  Ind.,  West.  Jur.,  May,'p.  208. 

Fal8B  iMPRrsoNMBXT.  — Burden  of  proof —  Presumption.  —  In  cases  of  false 
impri-eonment,  all  the  prosecution  has  to  prove  is  the  imprisonment,  for  that 
is  presumed  to  be  unlawful  until  the  contrary  is  shown.  —  Kirbie  v.  The 
State,  Texas  Ct.  App.,  Texas  L.  J.,  March  19,  p.  452. 

Fkdbral  Courts. — Jurisdiction  —  National  hanks. — United  States  Circuit 
Courts  have  original  jurisdiction  of  all  suits  bv  and  against  national  banks 
within  their  respective  districts.  —  Mitchell  ».  Walker,  U.  S.  Cir.  Ct.  West. 
Dist  Pa.,  Texas  L.  J.,  April  30,  p.  552 ;  Rep.,  April  2,  p.  425. 

Pleading  juTnsdictional  amount.  — Where  the  declaration  consists  of  the 

common  counts  only,  the  amount  in  controversj*,  to  give  jurisdiction  to  the 
United  States  Circuit  Court,  is  the  amount  claimed  in  the  bill  of  particulars.  — 
Healy  0.  Prevost,  U.  S.  Cir.  Ct  East  Dist  Pa.,  W.  N.  C,  April  24,  p.  279. 

Practice  —  Bill  of  exceptions,  —  A  bill  of  exceptions  signed  after  the 

term  at  which  the  judgment  was  rendered  (save  under  very  extraordinary 
circumstances),  without  the  consent  of  the  parties,  or  an  express  order  of  the 
court  to  that  effect  made  during  the  term,  will  not  be  considered  part  of  the 
record  in  the  Supreme  Court  of  the  United  States,  on  writ  of  error.  — Jones 
c.  Grovcr  &  Baker  Sewing  Machine  Co.,  U.  S.  Sup.  Ct,  W.  N.  C,  April  24, 
p.  578. 

Remocal  of  causes  —  Citizenship  —  District  of  Columbia.  —  Where  a  suit 

was  brought  in  a  State  court  by  a  citizen  of  the  District  of  Columbia  against 
an  alien,  and  was  removed  to  the  Federal  court  the  same  was  remanded  to 
the  State  court  on  the  ground  that  the  Circuit  Court  had  no  jurisdiction,  as 
the  plaintiff  was  not  a  citizen  of  a  State.  —  Cisscl  r.  McDonald,  U.  S.  Cir. 
Ct  South.  Dist  N.  Y.,  Int  Rev.  Rec,  May  5,  p.  138;  Rep.,  April  30, 
\  p.  553. 

Removal  of  causes  —  New  trial.  —  After  the  judgment  in  a  cause  in  a 

State  court  has  been  reversed  on  appeal,  and  a  new  trial  ordered,  the  right  to 
a  new  trial  must  be  perfected  absolutely  before  a  party  is  entitled  to  remove 
it  into  the  United  States  Circuit  Court  under  the  statute  of  March  3,  1875.  — 
Chicago,  etc.  R.  Co.  v.  McKinley,  U.  S.  Sup.  Ct,  Southern  L.  J.,  March,  p. 
143;  Texas  L.  J.,  April  30,  p.  5o5;  Alb.  L.  J.,  March  15,  p.  214. 

j  Removal  of  causes  —  Substituted  parties.  —  If  the  parties  substituted  on  * 

the  record  by  involuntary  process  are  entitled  to  remove  the  cause  to  the 
Federal  court,  they  niay  clo  so,  though  the  original  parties  in  the  suit  were 
not  80  entitled.  — Healy  ».  Prevost  U.  S.  Cir.  Ct  East  Dist  Pa,,  W.  N.  C, 
April  24,  p.  279. 

I  - —  Service  of  process.  —  Process  of  a  Federal  court  may  be  served  upon  a" 

I  foreign  corporation  doing  business  in  the  State.     By  doing  business  in  the 

1 
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Slate,  it  is  "found"  there,  within  tbe  manning  or  that  word  in  the  Federal 
Btatulea.  —  Wilson  Packing  Co.  s.  Hunter,  U.  S.  Cir.  Ct.  South.  DisL  111., 
Int.  Rev.  Rec,  May  6,  p.  187  [  Rep..  April  9.  p.  456. 

Sernice  of  procas.  —  Where  the  BtatuW  authorizea  the  service  of  proccM 

by  leaving  a  copy  at  the  defendant's  usual  place  of  abode,  etc.,  in  case  the 
defendant  cannot  be  found,  the  inability  of  the  officer  to  find  the  defendant 
must  be  affirmatively  stated  in  the  return  ;  it  is  not  a  fact  that  will  be  inferred. 
A  penonal  judgment  rendered  against  the  defendant  so  served,  where  the 
return  of  the  officer  fails  to  show  that  tbe  defendant  could  not  be  found,  is 
void  for  want  of  juriadiction  of  tbe  court  rendering  it  over  the  person  of  the 
defendant  —  Settlemier  r.  -Sullivan,  U.  S.  Sup.  Ct,  Int  Kev.  Rec.,  May  5, 
p.  134. 

See  CoNSTiTUTioHAL  Law;  Limitations. 

Fraud.  —  Fraudulent  rep-aentationn —  What  constihite.  —  Where  money  is 
charged  to  have  been  obtained  by  IVaudolBTit  representations,  the  only 
material  questions  to  be  considered  are.  were  such  rejjresentatjoas  intentional, 
material,  or  false:  did  they  produce  a  false  impreaaion  upon  the  mind;  were 
they  the  ioducement  of  the  payment ;  were  Ihey  relied  up«n  as  being  true. 
If  these  elements  are  present,  tnev  constitute  a  positive  fraud,  without  excep- 
tion, and  the  matters  to  whicli  such  frauantent  representations  relate, 
whether  legal  or  illegal,  will  not  lessen  the  fraud  or  affect  the  liability  of 
■■--    --■-■•■y  party. —  Kiewert  v.  Rindskopf,  Sup.  Ct   Wis,,   Wis.  Leg.   N., 


ie  guilty  p. 
LpriT24.  p.  S 


See  Evidence;  STATirrK  of  Fracbb. 

FRAttouLKNT  CoNTEYANCK. —  CoioidBraiion  —  Rettoat  of  rfoioer.  —  A  release 
of  the  wife's  inchoate  right  of  dower  is  a  valid  consideration  for  tbe  convey- 
ance of  property  to  her.  Ho  great  is  the  diftlculty  of  estimating  the  value 
of  dower,  that  ih«  conn  will  not  pronounce  tbe  transaction  fraudulent  from 
the  fact  that  the  wife  insisted  upon  and  received  a  sum  greater  than  her 
dower,  unless  the  facts  show  tnala  fides  in  her  or  her  husband.  —  Singree  v. 
Welch.  Sup.  Ct  Com.  Ohio,  Monthly  Jur.,  April,  p.  719. 

HouKSTKAD.  ^-Fraudulent  convtyance  —  Effect  of.  —  A  fraudulent  Conveyance 

of  the  homestead  property  does  not  vitiate  the  h( .--i  -^-i-        n 

V.  McNeal,  Sup.  Ct  App.  Va..  Va.  L.  J.,  April,  [ 

See  Bankruptcy. 

Hdsband  and  Wife.— See  Convey ancino ;  Divobcb;  Evisekce;  Hak> 

not  enjoin 
in  equity 
'.  l/ennon. 

Sup.  Ct  Wis.   ■■'■     ■'      "    "      ■""" 

See  Plradino. 

Inburance.  —  Ftrt-palicy  —  ChatieU — Change  in  iille. — Where  one  mort- 
Kages  chattels,  and  insures  them,  the  loss  to  be  paid  to  tbe  mortiragees,  and 
the  policy  contains  a  clause  "that  if  any  change  takes  place  in  the  title  or 
possession,  whether  by  le^al  process  or  judicial  decree,  said  policy  shall  be 
void,"  an  assignment  in  bankruptcy  by  the  mortgageor  wan  held  not  to  be 
such  a  chance  of  title  as  would  avoid  the  policy.  It  is  the  settled  law  of 
Wisconsin  that  title  of  mortgaged  chattels  is  in  the  mortgagee.  —  Appleton 
Iron  Co.  0,  British- American  Ins.  Co.,  Sup.  Ct  Wis.,  Ins.  L.  J.,  March,  p. 
177 ;  Texas  L.  J.,  April  23.  p.  634. 

Fire-policy  —  "Other   inturanee."  —  Plaintiff   effected    insurance    upon 

his   store   and  stock.     Tbe   policy  was   conditioned  that  if  any  other  in- 
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Insurance  —  Continued. 

surance  was  taken  out,  without  the  consent  of  the  insurer,  the  policy  should 
be  void.  Upon  increasing  his  stock,  the  plaintiff  took  out  anotner  policy,  in 
a  different  company.  The  second  policy  was  conditioned  that  if  the  insured 
have,  or  shall  hereafter  make,  anv  insurance,  the  policy  should  be  void.  A 
loss  occurred,  and  suit  was  brought  on  the  first  policy.  "  The  plaintiff  admit- 
ted that  the  second  policy  was  void.  It  was  held  that  the  prohibition  in  the 
first  policy  referred  to  valid  insurance,  and  so  the  company  was  liable.  — 
Sutherland  0.  Old  Dominion  Ins.  Co.,  Sup.  Ct.  App.  Va.,  Ins.  L.  J.,  March, 
p.  181. 

Forfeiture  —  Grounds,  —  Forfeitures    are    not   encouraged   in    the   law. 


When  forfeitures  of  insurance  policies  rest  on  substantial  grounds,  goine^ 
to  the  risk,  this  court  will  uphold  them.  But  when  they  are  alleged 
on  purely  technical  grounds,  not  going  to  the  risk,  the  rule  is  universal  that 
the  contract  of  insurance  is  to  be  upheld,  if  it  can  be  without  violation  of 
anv  principle  of  law.  —  Appleton  Iron  Co.  v,  British- American  Ins.  Co., 
Wis.  Leg.  N.,  March  20,  p.  196;  Alb.  L.  J.,  March  16,  p.  215. 

Life-policy  —  Insanity  —  Evidence.  —  Neither  an   act  of  suicide,  nor  an 

attempt,  nor  a  threat  to  commit  suicide,  standing  alone,  is  sufficient  to 
create  a  presumption  ot  insanity  which  would  justify  a  jury  in  finding  it 
as  a  fact.  —  Wolff  v.  Connecticut  Mutual  Ins.  Co.,  U.  S.  Cir.  Ct  East  Dist 
Mich.,  Rep.,  March  19,  p.  357. 

Life-policy — On  husbands  life  —  Payable  to  wif^s  separate  estate, — 

Where  a  husband  procured  a  policy  on  his  own  life,  payable,  under  the 
charter  of  the  company,  to  his  wife's  separate  estate,  and  the  parties  were 
divorced,  and  the  wife  married  again,  and  the  policy  was  exchanged  for  a 
paid-up  policy,  and  the  wife  paid  the  interest,  except  for  one  year,  which 
was  paid  by  the  first  husbana ;  upon  the  wife's  death,  it  was  held^  upon  a 
bill  of  interpleader,  that  the  policy  was  the  property  of  her  separate  estate, 
and  the  proceeds  should  be  paid  to  her  second  husband,  who  was  her  admin- 
istrator, except  the  one  year's  interest  payment,  which  should  be  returned 
to  her  first  husband.  —  Phoenix  Mutual  ins.  Co.  0.  Dunham,  Sup.  Ct  Conn., 
Ins.  L.  J.,  March,  p.  178. 

Life-policy  —  Rescission    of  policy  —  Fraudulent    misrepresentations.-^ 

Where  fraudulent  misrepresentations  are  made  to  the  insured  to  induce 
him  to  take  out  a  policy,  and  a  policy  is  issued  to  him  materially  differ- 
ent from  the  representntions,  he  may  rescind  the  policy  and  recover  the 
premiums  paid.  But  this  cannot  be  done  by  a  person  not  a  party  to  the 
policy,  though  he  caused  the  insurance  to  be  efiectea  and  paid  the  premium.  — 
United  States  Life  Ins.  Co.  v.  Wright  Sup.  Ct.  Com.  Ohio,  Ins.  L.  J., 
March,  p.  169. 

See  M0RTOAGE8. 

Jury.  —  Special  venire  —  Excused  by  the  court.  —  The  court  has  no  authority 
to  excuse  a  juror  from  a  special  venire  before  the  case  in  which  he  is  called 
to  serve  has  been  called  for  trial,  and  his  qualifications  regularlv  tested.  — 
Robles  r.  The  State,  Texas  Ct  App.,  Texas  L.  J.,  March  26,  p.  466. 

Judgment.  —  See  Estoppel  ;  Liens. 

Liens. — Judgment  lien  —  Priority.  —  A  senior  judgment-creditor  who  issues  a 
fieri  facias,  and  levies  it  upon  personal  property,  does  not  thereby  satisfy  his 
debt,  nor  postpone  his  lien  upon  the  debtor's  land  to  thatof  junior  judj?ment- 
creditors.  —  Burke's  Appeal,  Sup.  Ct  Pa.,  W.  N.  C,  April  24,  p.  572. 

Mechanic's   lien  —  Mortgage  —  Priority. — In  the    absence  of  evidence 

tending  to  show  actual  fraud  by  the  parties  to  a  building  transaction,  the 
liens  ot  mechanics  and  material-men  are  postponed  to  the  liens  of  purchase- 
money  and  advance-money  mortgages  recorded  before  the  commencement  of 
the  work.  —Nixon  v.  Coflfn,  Sup.  Ct  Pa.,  W.  N.  C,  March  27,  p.  489. 

See  Mechanics'  Liens  ;  Mortoaoes  ;  Notice  ;  Tender. 


3l6  DIGEST    OF    RECENT    CASES. 

Limit ATioNB Federal  coarta  —  Stafe  statutes.  —  Where  Federai  Rnd  Slate 

cdurta  hnve  concurrent  jurisdiction,  a  State  statute  of  limitations  mav  be 
pleaded  no  efTectunlly  in  a  Federal  as  in  a  State  court.  In  such  cases.  I^tate 
precodenls  will  be  followed.  —Price  o.  Yates,  U.  S.  Cir.  Ct  West.  Dial,  Pa., 
Alb.  L.  J..  April  12,  p.  295. 

T'emporary  aisenre.  —  Under  the  present  statute  of  limitation"  in  Illinois, 

where  a  resident  of  the  State  is  temporarily  absent  during  a  lurge  portion  of 
each  year,  the  time  of  his  absence  cannot  be  deducted  from  the  iime  required 
to  make  a  bar.  The  statute  tiavini;  been  changed,  the  rule  laid  down  in 
Vnllandicham  v.  KorUin,  4  Scam.  1:25,  does  not  npplv.  —  Pierce  v.  McClel- 
iRn,  Sup.  Ct.  111.,  May,  p.  21. 

MauCIOFH  Prosecutiok.  —  Probable  eauae~~  Advice  of  counael.^ln  an  action 
fbr  malicious  prosecution,  if  the  defendant,  instead  of  relying  upon  his  own 
judgment,  has  taken  the  advice  of  counsel  learned  in  the  law,  and  acted  upon 
thai;  if  he  has  placed  all  the  facls  before  his  counsel,  and  ai'ts  upon  his 
opinion,  proof  of  the  fuct  makes  out  a  case  of  prohiiblc  cause,  provioed  the 
disclosure  appears  to  have  been  full  and  fair,  and  not  to  have  withheld  nnv 
of  the  material  facta.  But  the  advice  must  be  that  of  a  person  ac<;pplei|  niA 
licensed  by  the  courts  as  one  learned  in  the  law,  and  competent  to  bo  advi^r 
U>  clients  and  the  court:  and  If  one  choose  to  accept  and  relv  upon  the  opin- 
ion and  advice  of  a  justice  of  the  peace,  or  other  layman,  lie  may  do  so  in 
aid  of  his  own  Judgment,  but  it  capnot  Hfford  him  nhv  protection.  —  Sutton 
r.  McConnell.  Sup.  Ct.  WU..  Wis.  Leg.  N.,  March  20,  p.  198. 

MAVDAMrH.  —  Diitji  judicial  in  iti  nature.  —  The  writ  of  mandamus  will  not 
issue  U>  an  officer  when  the  duty  to  bo  performed  requires  the  exercise  of 
judgment  or  discretion.  — Porter  b.  Klahn,  Texas  Ct.  App.,  Texas  L.  J.. 
March  19,  p.  451. 

Munieipal  eorporation,  — Where  a  munlcipiil  corporation  has  power  to 

levy  H  tax  to  pay  its  lawful  obliirations,  it  is  its  duty  so  to  do;  and  if  it 
netflecls  this  duty,  tlic  court  will  compel  its  performance  bv  mandamus, — 
United  States  -.  Sew  Orleans,  0.  S.  Sup.  Ct..  Int.  Rev.  Rec.,'  Mav  5,  p.  135; 
Texas  L.  J.,  April  23,  p.  530;  Kep.,  April  23,  p.  513:  Pac.  Coast  L.  J.,  April 


Evidence  —  Cohabitation.  —  The  genersl  and  ordinarv  preHumption  of  the 

law  is  in  fiivor  of  innocence,  in  queations  of  ninrriage,  and  of  Ii'gitiniacv 
where  children  are  concerned.  CcihubitHtion  is  presumed  to  be  lawful  tifl 
the  contrary  appears.  Where,  however,  the  connection  between  the  parties 
is  shown  to  have  had  an  illicit  origin,  and  to  be  criminal  in  its  nature,  the 
law  raises  no  presumption  of  marriage.  The  presumption  against  marriage, 
when  the  connection  between  the  parties  is  shown  to  have  been  illicit  in 
origin,  may,  however,  be  overcome  by  proofs  showing  that  the  original  con- 
nection has  changed  in  its  character,  and  a  subsequent  maningc  may  be  estab- 
lished bv  I'ircumstances,  without  actual  proof  ot  a  marriHge  In  fact.  —  Wil- 
lianu  i-.'Williams,  Sup.  Ct.  Wis..  Wis.  Leg.  N.,  April  17,  p.  '_>26. 

Marriid  Woman.  —  Contract  to  eonrey  —  Speeifie  performance.  —  Under  the 
Married  Woman's  Act,  of  Illinois  (March  27,  1869),  the  specific  perform,ince 
of  a  wife's  contract  to  convey  to  her  husband  hor  separate  estate  cannot  be 
decreed  by  a  court  of  equity.  —  Hogan  e.  Hogan,  Sup.  Ct.  111.,  Cent  L.  J., 
April  i»,  p.  S16. 

Gifts  by  the  husband  to  his  wife. — In  trover  by  a  married  woman  to 

recover  the  value  of  a  horse,  buggy,  sleigh,  etc..  to  which  she  claimed  title 
under  gift  from  the  husband,  and  which  the  defendant  had  seized  under  a 
chattPl  mortgage  executed  by  the  husband  aubsecjuent  to  the  alleged  gift; 
held.  (1)  that  the  wife  was  bound  \o  establish  the  gift  only  by  a  fair  prepon- 
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derance  of  evidence;  (2)  that  the  wife's  evidence  that  the  husband  **gave 
the  article  to  her"  was  not  the  statement  of  a  conclusion  of  law,  but  of  a 
fact  sufficient,  if  unqualified,  to  justify  a  finding  that  a  gift  was  made; 
(3)  that  open  and  visible  chani^e  of  po^ssession  was  not  necessary  under  the 
circumstances;  and  (4)  that,  the  plaintitf  having  given  evidence  of  the  value 
of  the  property,  the  aefendant  mi^ht  show  what  it  brought  at  auction  sale.  — 
Davis  V.  Zimmerman,  Sup  Ct.  Mich.,  Southern  L.  J.,  March,  p.  148;  Texas 
L.  J.,  March  26,  p.  468. 

Separate  estate  —  Mortgage,  —  A  married  woman  has  power  to  make  a 

promissory  note,  and  execute  a  mortgage  of  her  separate  estate  to  secure  its 
payment.  In  an  action  brought  upon  the  note  and  mortgage,  the  usual 
judgment  may  be  rendered  against  her  for  the  amount  due  on  the  note,  and 
ordt^ring  that  "the  morttjaged  premises  be  sold  and  a  judijment  be  docketed 
for  the  deficiencv.  — Marlow  v.  Barlow,  Sup.  Ct.  Cal.,  Cal.  Leg.  Rec,  March 
22,  p.  278. 

See  (/ONFLICT  OF  Law8. 

Mechanics'  Likxs.  —  Law  in  force  when  created.  —  Mechanics'  liens  are  gov- 
erned by,  and  must  be  enforced  under,  the  law  in  force  when  the  lien  arises.  — 
Conrad  r.  Starr,  Sup.  Ct  Iowa,  West  Jur.,  May,  p.  210. 

Prior  encumbrance  upon  the  land  —  Removal  of  building  —  Iowa  statute,  — 

Under  the  Iowa  law,  prior  to  1876,  the  only  way  of  establishing  the  priority 
of  a  mechanic's  lien  over  a  preexisting  encumbrance  upon  the  land  was  by 
sale  and  removal  of  the  building;  and  where,  fro:n  the  nature  of  the  im- 
provement (as.  in  the  case  of  a  three-story  brick  house),  that  is  not  p<issible, 
the  mechanic's  lien  must  be  postponed  to  prior  encumbrances  upon  the 
land.  —  Conrad  v.  Starr,  Sup.  Ct.  Iowa,  West  Jur.,  May,  p.  210. 

What  ia  the  eoninienceryient  of  a  building. — The   commencement  of  a 

building,  under  the  mechanic's  lien  law,  is  the  first  labor  done  on  the  ground 
which  is  made  the  foundation  of  the  building,  and  is  to  form  part  of  the 
work  suitable  and  necei^SHry  for  its  construction,  and  not  parts  of  the  build- 
ing—  as,  window-frames,  c(»rnices,  etc. — made  in  the  shop,  at  a  distance 
from  the  building.  —  Conrad  r.  Starr,  Sup.  Ct.  Iowa,  We?t.  Jur.,  May,  p. 
210. 

See  Ejkotmknt. 

Mortgages.  —  Assumption  of  mortgage  debt  —  Parties.  —  A.,  for  a  considera- 
tion moving  from  B.  to  him,  assumed  in  a  deed  of  c<)nveyance  the  payment 
of  a  mortgage  debt  on  the  premise?,  which  debt  was  due  from  B.  to  ('.  Heldy 
that  the  agreement  in  equity  enured  to  the  benefit  of  C.  and  that  A.  was 
directly  liable  to  C.  thereon.  —  Bissell  v.  Bugbee,  U.  S.  Cir.  Ct  l>ist  Ind., 
Rep.,  April  30,  p.  650. 

Equitable  assignment — Undistributed  interest  in  decedenfs  estate. — A 

testatur  directed  the  sale  of  his  real  estate,  the  proceeds  to  be  divided  among 

'  his  children.  A  son  nmrtgaged  his  interest  in  the  estate  after  the  testator's 
death,  and  before  the  sale  of  the  real  estate.  Such  a  mortgage  was  held  to 
be  an  equitable  as-^ignment  of  the  interest  of  the  son  in  the  proceeds  of  the 
sale,  to  uie  mortgagee.  —  Horst  v,  Dague,  Sup.  Ct,  Ohio,  Am.  L.  Kec,  March, 
p.  536. 

Liquidated  damages  —  Attornej/'s  commission  for  collection,  —  The  stipu- 
lation in  a  mortgage,  that  in  event  of  a  suit  to  foreclose,  the  mortgagee  should 
be  entitled  to  recover,  in  addition  to  the  debt  and  interest  a  percentage  as 
commission  to  the  attorney  who  collects  the  debt  is  subject  to  the  control  of 
a  court  of  equity,  and  if  unreasonable,  will  be  reduced.  Five  per  cent  on 
$14,000  was  held  excessive,  and  reduced  to  two  per  cent. — Daly  v,  Maitr 
land.  Sup.  Ct  Pa.,  West  Jur.,  May,  p.  204. 

Mortgagee  of  insured  property.  —  A  mortgagee  to  wliom  a  perpetual  policy 

of  insurance  has  been  assignee!  as  collateral,  is  entitled  to  the  return  pre 
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mium  upon  a  foreclosure  of  the  mor^tt^  nnd  enla  of  the  mortfx^ed  prem- 
isps  for  an  amount  insufficient  to  satisfy  the  debt.  —  Rafsnyt&r'a  Appeal, 
Sup.  Ct.  Pa..  W.  N.  C,  March  13,  p.  468. 

What  corutUuiet  equity  rule.  —  It  is  the  eatabliibed  doctrine  in  this  SlsM, 

that  whatever  may  be  the  form  of  the  conveyance  made  as  a  security  for  a 
loan  of  money,  equity  will  treat  it  as  a  mortg^e.  The  rule  which  excludes 
parol  testimony  to  contradict  or  vary  the  terms  of  a  written  instrument  is 
held  not  to  apply,  in  such  a  case,  so  as  to  prevent  a  court  of  equity  from 
inquiring  into  the  real  nature  of  the  transaction,  and  ziving  effect  Ui  the 
intention  of  the  parties.  —  Butler  p.  Butler,  Sup,  CL  Wis.,  Wis.  Leg.  N., 
April  10,  p.  219. 

SeeLiKN;  Marrikd  Womam;  Notick. 

MoRTOAOE  i^A^.c.  —  Real  tstaU  —  Oo^g.^The  purchaser  at  a  foreclosure 
sale  cannot,  before  he  obtains  poascssiiin  of  the  premises,  or  even  before  ths 
sale  is  confirmed  by  the  court,  maintain  an  action  of  replevin  for  the  crops 
growing  upon  the  premises  aold.  —  Woehlen  b.  Endter,  Sup.  Ct-  Wis.,  Wis. 
Leg.  N..  March  13,  p.  190. 

McNiciPAL  UoRPORATiOKS.  —  Power  to  issue  negotiable  bonds.  —  A  municipal 
corporation  has  no  implied  power  to  borrow  money  to  carry  out  its  ordinary 
municipal  duties,  and  enecute  negotJable  instruments  in  payment  therefor. 
Mor  does  any  such  power  exist  in  respect  to  debts  and  liabilities  arising  from 
the  discharge  of  ordinary  municipal  duties.  Though  no  action  lies  agaioel 
the  corporation  upon  bojids  so  issued,  an  action  for  monev  had  and  received 
will  lie.  —  Gause  u.  Clarksville,  U.  S.  Cir.  Ct.  East.  Dist.  Mo.,  Rep.,  April  23, 
p.  619:  Alb.  L.  J.,  March  21>,  p.  253;  Texas  L.  J.,  April  9,  p.  502. 

Power  to  levy  iaxe».  —  When  a  municipal  corporation  is  created,  the 

power  of  taxation  is  vested  in  it.  as  an  essential  attribute  for  all  the  pur- 
poses of  its  existence,  unless  its  exercise  be  in  express  terms  prohibited. 
So,  where  authority  to  borrow  money  or  incur  an  obligation  in  order  to 
execute  a  public  work  is  conferred  upon  a  municipal  corporation,  the  power 
to  lew  a  tax  for  its  payment  or  tbe  diacharf^  of  the  obligation  accompanies 
it,  and  this,  too.  without  any  special  mention  that  such  power  is  granted.  — 
Unit«d  States  p.  New  Orleans,  U.  S,  Sup.  CL,  Int.  Rev.  Bcc,  May  5,  p.  135 ; 
Texas  L.  J..  April  23,  p.  530;  Bep.,  April  23,  p.  518;  Pao.  Coast  L.  J., 
April  2ti,  p.  173 ;  Alb.  L.  J.,  April  12,  p.  292. 

See  Mandauvs  :  Neolioekce. 

National  Bankh.  —  Loam  on  real  eetate.  —  A  loan  by  a  national  bank,  upon 
real-estate  secuntv,  in  violation  of  the  statute,  is  not  therefore  void,  and  can- 
not be  BO  declared  at  the  instance  of  the  borrower  or  his  creditors.  A  for- 
feiture of  the  banking  franchise  follows,  which  may  or  may  not  be  taken 
advantage  of  bv  the  government  at  it?  pleasure.  —  Wroten  v.  Armat,  Sup. 
Ct.  App.  Va..  Va.  L.  J..  April,  p.  228. 

Reeeiner —  Compoaition  of  debts.  —  A  court  has  no  power,  under  sec.  6824, 

U.  S.  Rev.  StaL,  to  order  the  composition  of  other  than  "bad  or  doubtful 
debts,"  and  a  composition  of  debts  not  "  bad  or  doubtful "  is  ineSerlual.  — 
Price  B.  Yates,  U.  S.  Cir.  Ct,  West  DisL  Pa.,  Alb.  L.  J.,  April  12,  p.  295; 
InL  Rev.  Rec,  April  14,  p.  113. 

See  Fedgral  Courtb. 

Nkoliobni'e.  —  Burden  of  proof — Freiumvtum.  —  N^ligence  is  not  lo  be 
presumed  in  the  absence  of  evidence  tending  to  prove  IL  A  party  cbai^ng 
negligence  as  the  ground  of  his  action  takes  the  onus  probandi.  But  the 
nature  of  the  injury  may  in  some  cases  raise  a  presumption  of  negligence.  — 
Stelfen  v.  Chicago,  etc.,  K.  Co.,  Sup.  Ct.  Wis.,  Wis.  Leg.  N.,  March  18, 
p.  189. 

Contributory  negligence.  —  If  a  person  places  himself  or  his  property  in  % 
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position  of  known  danger,  when  he  might  avoid  it,  he  is  guilty  of  negligence. 
And  although  the  danger  may  have  heen  caused  b^r  the  negligence  of 
another,  if  the  party  thus  taking  the  risk  of  injury  is  injured  thereby,  he 
cannot  maintain  an  action  for  damages  against  the  other,  because  his  own 
negligence  contributed  to  the  injury.  —  Goldstein  1;.  Chicago,  etc.,  R.  Co., 
Sup.  Ct  Wis.,  Wis.  Leg.  N.,  April  10,  p.  222. 

Master  and  servant  —  Contractor,  —  When  the  obstruction  or  defect  which 


occasioned  the  injury  results  directly  from  the  acts  which  the  contractor  has 
agreed  and  is  authorized  by  his  employer  to  do,  the  employer  is  also  liable 
to  the  injured  party.  —  Whitney  ».  Clifford,  Sup.  Ct.  "Wis.,  Wis.  Leg.  N., 
March  13,  p.  186. 

Master  and  servant  —  Negligence  of  co-employee.  —  Where  the  negligence 

of  a  railroad  company  directly  contributes  to  the  injury  of  an  employee,  the 
company  must  be  held  liable,  though  it  also  appears  that  the  negligence  of  a 
co-employee  contributed  to  such  injury.  Ana  the  rule  is  uni\  ersalthat  con- 
tributory negligence,  to  defeat  an  action,  must  be  the  negligence  of  the  plain- 
tift*,  or  of  some  other  person  for  whose  acts  he  is  responsible.  —  Stefler  v. 
Chicago,  etc.,  R  Co.,  Sup.  Ct.  Wis.,  Wis.  Leg.  N.,  April  17,  p.  227. 

Master  and  servant  —  Risks  incident  to  the  employment  —  Latent  risks,  — 

A  servant  who  engages  in  the  performance  of  services  for  compensation, 
docs,  as  an  implied  part  of  the  contract,  take  upon  himself,  as  between  him- 
self and  his  master,  the  natural  risks  and  perils  incident  to  the  performance 
of  such  services.  But  where  there  are  latent  risks  which  are  known  to  the 
master,  it  is  his  duty  to  notify  the  servant  And  when  they  arise  from  no 
neeligence  of  the  master,  but  are  incident  to  the  nature  of  the  service,  and 
unxnown  to  the  master  through  no  negligence  of  his,  the  risk  is  with  the 
servant,  not  with  the  master.  —  Steffen  v.  Chicago,  etc.,  R.  Co.,  Sup.  Ct. 
Wis.,  Wis.  Leg.  N.,  March  13,  p.  189. 

Municipal  corporations  —  Construction  of  sewers,  —  Although  a  muni- 

'  cipal  corporation  is  liable  for  damages  resulting  from  the  defective  construc- 

I  tion  of  a  sewer,  it  is  not  liable  for  a  failure  to  construct  a  sewer  of  sufficient 

size  to  carry  off  surface  drainage,  in  a  case  where  the  damage  to  the  plain- 
tiff's property  was  no  greater  tnan  it  would  have  been  if  no  sewer  had  been 
built  —  Fair  v.  Philadelphia,  Sup.  Ct  Pa.,  W.  N.  C,  April  10,  p.  634. 

Personal  injuries  —  One  railway  company  using  the  track  of  another.  — 

Where  one  railroad  company  uses  the  track  of  another  company,  for 
the  purpose  of  transporting  passengers  or  property,  the  company  trans- 
porting the  persons  or  property  is  nable  for  any  damages  which  may  be 
sustained,  eitner  by  the  passengers  or  the  owner  of  the  property  so  trans- 
ported, caused  by  any  depots  in  the  road  so  used,  or  from  negligence  of  the 
servants  or  employees  of  such  other  company,  occurring  during  such  trans- 
portation. —  Steller  v,  Chicago,  etc.,  R.  Co.,  Sup.  Ct  w  is..  Wis.  Leg.  N., 
April  17.  p.  227. 

Proximate  and  remote  cause,  —  Defendant's  railroad  ran  along  the  banks 

of  a  creek ;  by  reason  of  a  slide,  unseen  by  the  engineer,  an  oil-train  was 
thrown  from  the  track,  the  cars  burst,  and  t&e  oil,  taking  fire,  floated  down 
the  stream,  causing  the  destruction  of  plaintiff's  buildings,  several  hundred 
feet  distant  from  the  place  of  the  railroad  accident  Held^  that  the  negli- 
gence of  defendant's  engineer,  if  negligence  there  were,  was  the  remote 
cause  of  the  injury.  —  Hoag  v.  Lake  Shore,  etc.,  R.  Co.,  Sup.  Ct  Pa.,  Am. 
L.  Reg.,  April,  p.  214. 

Railroad  train  —  TrespoJiser  on  the  tra^k,  —  It  is  a  presumption  of  law 

that  a  trespasser  on  a  railroad  track  will  have  sufficient  care  for  his  personal 
k  safety  to  leave  the  track  before  the  train  reaches  him,  and  the  managers 

of  the  train  may  act  upon  this  presumption.  —  Indianapolis,  etc.,  R.  Co. 
V,  McLaren,  Sup.  Ct  Ind.,  Monthly  Jur.,  May,  p.  44. 

See  Bankbuftot  ;  Evidencb. 
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Neootiablb  Papkh.  —  BiU  of  exchange  —  Conditiom.  —  In  an  order  formonev 
the  word  "Tukc  the  same  uut  of  our  aliiire  of  the  eniiii "  will  nut  mail 
the  bill  pnvHble  condltionRllv :  nnd  a  drawee  iiidursing  the  wonls  "Ord«i 
accepted,"  upon  ita  bnck.  will  be  Imble  as  on  un  absolute  and  uneonditiana 
bill  of  exchangB.  —  Corbett  ».  Clark,  Sup.  CL  Wig.,  Alb.  L.  J.,  March  22 
p.  237. 

Indorgemfitt   putt    maturity.  —  One    indorsing  a   past-due   note  at  thi 

request  of  Ihc  mnker,  pursuant  lo  a  contract  tor  further  indulgence.  1: 
as  a  eiiarantor.  —  Kivers  r.  Thomas,  Sup.  (Jt.  Tenn.,  Montnlv  Jur. 
p.72j 


ir  inrfoiwemen/.  — Where  the  pla: 

lue-h  an  indoraement  not  in  the  us .., 

o  judgment.  —  Prahl  e.  Smalli 


-  Iri-egalar  inrfoiwemen/.  — Where  the  plaintiff  claims  title  to  negotiabli 
-  ■■- ■-  —  '—' ■  -  ■  "-  ■' 1  form,  he  must  establish  hi; 


>.  Ot-  Pa.,  W.  N.  C.  April  24,  p.  f.71. 

See  MUNiai'AL  CORINJBATIr)NB. 

NoTICK.  —  Mistake  in  record  — Priority.  —  A  Kinrtgiige  for  $'>.000  was  recorded 
without  the  niurtgBgec'4  fault,  as  fur  $500,  but  in  the  index  of  morlgagti 
was  indexed  as  for  $^000.  Httd.  (1)  that  the  mortgage  had  priority  ovei 
a  subsequent  bona  /idc  mortgage  for  value  only  to  the  e\tent  of  S'lOd;  am 
(2)  that  knowledge  that  sui'h  prior  mortgage  whb  indexed  as  a  mortgage  foi 
$5,000  was  not  eutlicient  to  ehai^  a  siibseunenC  mortgagee  with  know-icdgc 
of  the  true  amount.  —  Ciilchriat  v.  Ciough,  Sup.  Ct.  Ind.,  Alb.  L.  J.,  AprifD 
p.  27B. 

Rreord  of  mortgage  —  Statute.  —  Where  astalute  provided  that  a  niurl 

ga^  not  recorded  within  forty  days  from  the  execution  thereof  should  bi 
"  irnudulent  and  void  as  against  any  subsequent  purchaser,  lessee.  <ir  niorl 
gagee  in  good  faith  and  for  a  valuable  conBiderntiuti,"  held,  that  the  reeorc 
of  a  mortgage  after  that  time  would  constitule  notice  to  all  who  purchasei 
thereafter.  —  Gilchrist  p.  Uough,  Sup.  Cl.  Ind.,  Alb.  L.  J..  April  6.  p.  27*'i. 

VviaAHi-.K.  —  Continuance —  Kem  action.  —  A  new  action  mav  be  brought  foi 
the  continuance  of  a  nuisance.  —  J luzel tine  c.  Case,  Sup.  CL  Wis.,  Wia.  Leg 
N.,  April  10,  p.  218. 

UntawM  nale  of  liquor,  — A  house  in  which  unlHwful  sales  of  liquor  an 

habitually  made  U  nn  indictable  nuisance,  although  there  is  a  citv  ordinnaci 
prescribing;  the  penaUics  liir  such  sales,  as  such  traffic  is  nut  onlv  n  brenct 
of  the  fitv  law,  but  also  of  tlie  stauilorv  policy  of  the  Sute.  —  Mever  r.  Thi 
Suie,  Sup.  Ut.  N.  J..  N.  J.  U  J.,  April,  p.  11:1. 

ParTkBkship.  —  Pi-iorify  of  partnn-»hip  creditors  —  Fraudulent  sale  ofai^et 
by  paiiner.  —  The  credilora  i)f  n  partnership  have  the  right  to  the  paymen 
oV  their  debts  out  of  partnership  aSiels  lu  preference  to  creditors  of  indi 
vidual  partners.     Bui  there  is  no  lien :  and  if  partnership  assets  pass  lo  thin 

Ersons,  Ihe  preference  is  lost  —  t'aae  o.  Beauregard,  IT.  S.  Sup.  Ct,,  Texa; 
J.,  April  W,  p.  56li;  Kep.,  April  1>!,  p.  481. 
PaTINTB.  —  Infringmetti  — Meature  of  damages.  —  In  a  suit  in  equity  for  ihi 
iniringement  of  a  uatent.  the  proper  measure  of  reoovorv  for  the  use  of  thi 
invention  is  the  advantage  derived  to  the  infringer  in  the  diminished  cost 
etc.,  of  carrving  on  the  business,  and  is  not  limited  to  the  rovallv  irstalitishe- 
bv  the  patentee' for  the  useof  his  invention.  — Knox  p.  UreHl'Wcst>-rn  Quick 
sflver  Mining  Co.,  U. "        -.      .   .- 


^.  Cir.  Ct.  DisU  Cal.,  Rep.,  March  12,  p.  'Sla. 

-Patentable   comftinnfion.  — The  simple   attachment  of   a    kindlcr 
■'-     ■■'-=   '"      wood  was  held  not  to  be  a  patentable  invention.       ■ 
r.  Cu  South.  Dist.  N.  Y.,  Rep.,  April  30,  p.  3.12. 


bundle  of  kindling  wood  was  held  not  to  be  a  patentable  invention.  —  Ak-ol 
<-.  Young.  U.  K.  Cir.  C ""        ■- 


State  Irgialation  —  Police  power.  —  The  right  of  a  patentee  o 

to  use  and  vend  a  corporal  tiling,  conferred  by  a  patent,  must  I 
in  subordination  of  Ihe  police  ri'gulalions  of  the  Stales,  defining  i 
Ing  the  sale  and  use  of  property  within  Ihoir  respecUve  limits.  — 
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-  Continued. 

1.  88-,  R«p.,  March  19, 


Hentucky,  U.  S.  Sup.  Ut..  Wash.  1^  ] 
p.  3J3;  TeiBs  L.  J.,  April  2.  p.  481. 


AUegaliora  uniienied  —  Injunction.  —  Where  the  defendant  does 

nuibyhiaown  iiOtdavit  or  answer,  or  other  proor,  deny  the  allegations  in 
the  complaint  as  well  those  stated  upon  intorniation  and  belief  as  those 
positively  averred  must  be  tuken  to  be  true,  fur  the  purposes  of  sustHinine 
the  injunction. —  Gibson  v.  Gibson,  Sup.  CL  Wis..  Wis.  Li>g.  N..  April  2i, 
p.  236. 

—  ImmaUrial  defect.  —  The  oniiHsion  or  defect  in  a  pleading,  it  appearing 
thnt  the  party  has  had  h  full  and  fair  trial,  and  opporlunitr  to  prosecute  or 
defend  on  the  merits,  l>eeomes  a  mere  furmal  one.  which  attect"  no  substantial 

ight.  and ■    '  -     ■    •■  ■ 

.fleeted.  - 
p.  194. 
'I'BLIC  La!(DS.  —  Pi-eetnption  —  ,  „..,.. 

eBtHblislied  by  a  Bettlcment  and  improvement  on  public  lands      ..._ 

claimant  has  obtained  possession  by  breakin};  into  the  enclosure  of  one  who 
ha:4  already  settled  upon,  improvccl,  and  enclosed  the  same  land,  i^uch  an 
intrusion,  though  made  under  the  prot«nce  of  preempting  the  land,  i%  but  a 
naked,  unlawful  trespass,  and  cannot  initiate  a  Hicht  of  preemption.  —  Ath- 
erton  t.  Fowler,  V.  S.  Sup.  Ct,  OhI,  Leg.  Itec,  ¥e\>.  22  and  March  1,  p.  244, 
'l-blic  Omo-.BS.  —  Aufhoriiii  to  appoint  ngenli.  —  The  head  of  a  department 
of  the  government  is  authorized,  m  the  Hdniinistration  of  the  duties  of  his 
office,  til  emplov  usents.  and  determine  when  an  exii^ncv  arises  demanding 
their  einphjvnienl.  —  United  States  r.  Potter.  U.  S.  Cir.  <\.  DisL  Minn.,  Int 
Kev.  Kec,  May  5,  p.  138, 
l*lLBOAI)«.  —  Railrond  mortgages  —  HolliHg-ntock  unpaid  for.  —  Where  car* 
are  delivered  In  a  railroad  com  puny  upon  the  agreement  that  they  shall 
'     ''  'if  the  iieller  until  paid  for.  they  arc  not  subject  to  the 

—       "^'ch  it  then     - 
k  V.  "Schall."  U.  S 
212;  Kcp.,  April  •>.  p.  449. 

See  Nkoliobhl'k. 

5ale.  —  Detiririi  —  Wartkautt'receipt.  —  The  delivery  of  a  warehouse-receipt 
for  a  number  of  b  rrels  of  pork,  a  parcel  of  a  larger  lot  stored  together,  and 
there  is  nothing  to  indicate  the  speeiHc  barrels  enibntced  m  the  receipt,  will 
not  create  a  lien  in  favor  of  thcliiildur  of  the  receipl — Suwver  r.  Taggart, 
Ct  App.  Ky.,  Am,  L.  Reg.,  April,  p.  222. 

Goods  in  bulk —  Separation  —  I'atnage  of  title.  —  In  a  sale  of  a  specilied 

qUHUlitv  uf  ^ods  from  a  mass,  Ideiitieiil  in  kind  and  uniform  in  value,  a 
separHtion  of  the  quantitv  sold  ia  nut  necessary  to  pais  the  title,  where  the 
intention  of  the  parties  that  the  prnpertv  should  pas«  bv  the  contriict  of  sale 
is  clenrlv  manifested.  —  HurtT  v.  Hires,'  Ct  of  App.  M.  J..  Am.  L.  Reg., 
March,  p.  101. 
Schools.  —  Authority  of  teaeheit —  Saspenaion.  —  A  teacher  in  a  public  school 
bus.  in  a  proper  case,  the  inherent  power  to  suspend  a  pupil,  unless  he  has 
been  deprived  of  this  power  bv  the  affirmative  actiim  of  the  proper  board. — 
The  Stote  r.  Burton.  Sup.  Ct."  Wis.,  Am.  L.  Reg.,  April,  p.  23-S. 
Sla.vdkr. —  Wm-dt  actionable  per  »e —  Place.  —  That  words  are  slanderous 
per  le  does  not  depend  upon  the  laws  of  the  State  where  they  are  spoken, 
but  upon  the  laws  of  the  State  in  which  the  net  is  charged  to  have  taken 
place.  —  Dufresne  r.  Weise.  Sup  Ct.  Wis..  Wis,  Leg.  N..  Ap  il  3,  p.  209. 
-Public   officer — Ignorance  and  incapacitt/.  —  Words  falsely  and   mail- 
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Slander  —  Continued. 
dice  him  therein,  are  actinniible  ptr  si.  —  Spieriii){  b.  Andrae.  Sup.  Ct.  Wis., 
Am.  L.  Reg.,  Mwrch,  p.  I8tf. 

Variaiiee — JusHjieation.  —  In  an  action  for  Blunder,  the  Inn  ns  to  variance 

is,  that  it  is  sufficient  that  if  the  gravamfn  of  the  chni^  be  proved,  iifler 
the  defendant  haa  denied  the  words  chni^d.  he  will  not  DC  allowed  to  Hlle^ 
the  (^peaking  of  other  words  imputing  the  same  crime,  and  plead  their 
justification.— Dufresne  o.  Weise,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  April  3. 
p.  209. 

Statdtb  or  Fkaudb.  — Memorandum  in  teriiing  —  Partita  to  contract.  — To 
satisfy  the  Statute  of  Frauds,  the  memonindum  in  writing  must  not  only  be 
signed  by  the  defendant,  but  must  name  the  other  party  to  the  agreement,  or 
BO  designate  him  that  he  could  be  ideiititied  without  parol  proof.  — (jraftun 
p.  Cummings,  V.  S.  Sup.  Cu,  Alb.  L.  J.,  May  8,  p.  ibti;  Rep.,  April  SO, 
p.  645. 

Mortgage  —  Extention  of  time.  —  Agreements  extending  time  of  payment 

of  u  debt  secured  bv  a  mortgage  on  real  estate  need  not  be  in  writing.  — /n 
rt  Belts,  U.  S.  Cir.  Ct.  East.  Dist.  Mo.,  Bep.,  April  23,  p.  622. 

Taxation,  —  Internal  rerenue  —  Desbiiction  by  Jire.  —  The  destruction  by 
Are  of  spirits  in  a  bonded- warehouse,  in  the  charge  nf  an  internal- revenue 
store-keeper,  does  not  relieve  the  obligors  on  the  bond  Crom  liubilitv  to  pav 
the  tax.  —  Farrell  b.  United  States,  U.  S.  Sup.  Ct.,  Int.  Kev.  Kec.,  -March  l1, 
p.  83. 

Internal   revenue  —  Special  tax  —  Siirriiing  partner.  —  The   surviving 

Sartner  of  a  firm  whose  business  is  subject  to  special  tax  is  not  prohibited 
■om  carrving  on  the  business  for  the  biilance  of  the  term  for  which  the  (ax 
is  paid,  where  no  change  is  muile  in  the  business  that  wnuld  open  the  door 
to  fraud.  —  United  States  k.  Glab.  U.  S.  Sup.  Ct,,  Int.  Rev,  Eoc.,  March  17, 
p.  84. 
See  Municipal  CoapoEATiosB. 

TlNANUV  :n  Common.  —  Allowance  for  improcementa  —  Limilatvma.  —  t^ie 
right  of  a  tenant  in  common  \a  an  allowance  for  improvemenW  upon  the 
common  estate,  upon  partition,  extends  only  to  the  enhancement  of  value, 
and  not  to  money  improvidentlv  expended  or  wasted.  —  Conrad  b.  Starr. 
Sup.  Ct  Iowa,  West  Jur.,  May,  p.  210. 

TSNDER.  —  Legal  tender  —  Mortgage  lien.  —  A  tender  to  discharge  the  lien 
of  a  mortgage  must  be  kept  good.  —  Crain  r.  McGoon,  Sup.  Ct  III.,  Am.  L. 
Reg.,  March,  p.  178. 

TaiAt.  —  Argument  of  euiitutl  —  LimUaliona.  —  A  nwi  priua  court  can  limit 
the  arguments  of  counsel  within  reasonable  bounds;  but  the  restriction  must 
be  reasonable,  and  allow  the  prisoner  the  benellt  of  a  complete  discussion  of 
all  the  matters  of  law  and  evidence  embraced  in  the  case.- While  v.  The 
People,  Sup.  Ct  111.,  Monthly  Jur.,  May,  p.  17. 

Waokrs, —  EifuUy  jarvidietion.  —  A  court  of  chancers,  under  its  general 
power,  has  jurisdiction  to  restrain  the  enforcement  of  a  gamine  contract, 
and  enjoin  the  stake-holder  from  paying  over  the  money  deposited  in  hil 
hands.  But  the  bill  asking  for  such  relief  must  show  affirmatively  that  the 
money  has  not  yet  been  paid  over  by  the  stake-holder.  —  Pettilon  r.  Hippie. 
Sup.  Ct  III.,  Texas  L.  J.,  April  28,  p.  682. 

See  Contracts. 

WARRANTr. —  What  comdttttea  breach  —  Eviction. — Where,  at  the  time  ol 
thetonveyance  with  warranty,  there  is  adverse  possession  under  ■  paramouni 
title,  such  possession  is  regarded  as  eviction,  and  involves  a  breach  of  the 
covenant.  —  Peters  e.  Bowman,  U.  S.  Sup.  Ct,  Wash.  L.  Rep,,  April  28, 
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ffiLU.  —  Chargtt  upon  land  devised.  —  Land  wai  devised  to  "V/.,  chargei 
with  the  munteniirice  of  J.  S.  W.  conveyed  the  land  U>  the  defendanta 
Htld,  that  an  action  at  luw  would  not  lie  n^inst  defendanbi  to  recover  m one' 
p<^  out  for  the  support  of  J.  S.  —  Jordan  c.  Donahue,  Alb.  L.  J.,  April  2^ 

p.  sss. 

Lapaed  legacies  and   decisei,  —  A  leeacv  Inpsine  h;  the  death  of  th< 

l^ttee  In  the  lifetime  of  the  testator  ainlc'a  into  the  residuarv  estate.  A 
Upted  deviae  deicenda  lo  the  heirs  at  taw  of  the  tesUtor,  unfeis  the  wil 
show*  an  intention  thnt  it  should  ifess  lo  the  residuary  deviseee. —  Masaey' 
Appeal,  Sup.  Ct.  Ph.,  W.  N.  C,  April  10.  p.  629, 


VALUABLE    ARTIC] 


VII.  — LIST  OF  VALUABLE  ARTICLES  PUBLISHEL 
IN  THE  LAW  PERIODICALS  SINCE  THE  APRIL 
MA  y  NUMBER. 

A  HiinRT  History  op  the  Nkw  Vobk  Codes.  —  Alb.  L.  J.,  April  12,  p.  29£ 

A  Deid  AiaoLUTE  IN  Form.  —  WeaL  Jur,  Miiy,  p.  193. 

Carriek's  Exemption  from  LiimtiTr  fob  his  own  Neuliobkce.  —  Alb.  I 

J..  April  19,  p.  308. 

Codification — Irs  Fbasibility  4nd  Debirability.  —  Alb.  L.  J.,  April  ( 

p.  272. 
Effect  of  part  Payment. —  West  Jur.,  May.  p.  198. 
Extradition  between  the  States.  —  West  Jur,,  April,  p.  14.5. 
History  of  the  Office  of  Justice  of  the  Peace.  —  Tcxhs  L.  J.,  Mnrch  li 

p.  454, 
HiHTOKicAL  Sketch  of  the  Kefoem  of  pRAcnrs  and  Pleading  in  Nr 

York.  — Alh.  L.  J..  MhtcIi  IS,  p.  212. 
Hon.  William  Ubach  Lawrence  on  Extradition.  —  Alh.  I..  J.,  April  2i 

p.  32!>. 

lONORANCB  AB  A  DEFENCE. — Vu.  L.  J..  April,  p.  20.5. 

International  Court  of  Koypt.  —  Alb.  L.  J.,  April  12,  p.  289. 
IxTKRNATioNAL  I.AW  OF   DivoBCE.     Continued.  —  Alb.  L.  J.,  March  29,  ] 

249.     Id.,  II.     (Joiiduded.  — April  ■>.  p.  2rI9. 
Innovations  ufon  the  Rules  of  Evioencb.     IIL  —  Cent  L.  J,,  April  1 

p.  310. 

AOREBs  TO  fay  AN  Ekciimkrance  ON  THE  Lanu.  —  Monthly  J ut..'  Muy.  p. 
LiBN  OF  Ueckdents'  Debts  in  Pennsylvania.  —  W.  N.  C,  April  17,  p.  54 
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I.— DEATH  BY  WRONGFUL  ACT. 

I.   No  Action  w«s  maintainable  at  Common  L>w  for  the  Death  of  a 

Human  Being. 
II.    Lord  Campbell's  Act. 

III.  Personal  Representatives— Definition, 

IV.  "Wrongful  Act,  Neglect,  or  Default" 

V.   The  Action  cannot  be  maintained  nnless  (he   Deceased  could  havi 

maintained  an  Action  if  Death  had  not  ensued. 
VI.   Such  Statutes  generally  held  remedial. 
VII.   Who  are  "Next  of  Kin." 
nil.   Where  Death  is  insUataneous. 
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X.   Remedy  local. 
XI.   Statute  of  Limitations  —  Amendments. 
XIL   Where  a  Judgment  will  be  a  Bar  to  a  subsequent  Action  —  Settlemen' 

by  Decedent  —  Assignment  of  Interest  in  Damages. 
cm.   When  the  Action  abates. 
XIV.   Constitutionality  of  Statute. 
XV.   Corporations  are  liable. 

XVI.   Liability  of  Trustee,  Lessee,  Mortgagee,  and  Receiver  of  a  Railroad 
IVII.   Admiralty  Jurisdiction,  etc. 
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(1.)   Whether  Names  of  the  Beneficiaries  must  be   stated  in  thi 

Declaration,  etc. 
(2.)  Whether  the  particular  Acts  of  Negligence  must  be  pleaded, 

etc, 
{3.)  Evidence. 
KIX.   Measure  of  Damages. 

(i.)    Pecuniary  Injury  —  Not  a  Solatium. 
(2.)   Duty  of  Jury  in  estimating  Damages. 
(3.}   Nominal  Damages  —  Exemplary  Damages. 
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/,  No  Action  was  maintainable  at  Common  Law  for  tkt 
'c«/A  of  a  Human  Being.  —  Nearly  every  State  in  the  Union 
vou  V.  NO.  3.  aa 
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has  passed  acts  giving  a  right  of  action  for  damages  su- 
tained  by  the  death  of  a  human  being,  caused  by  the  wrong 
ful  act  of  another.'     Many  of  these  acts  are  patterned  aftc 


■  For  the  statutes  on  this  subject  in  the  United  Stales,  see  the  foUowii 
books,  chapters,  pages,  articles,  andsections:  Alabama  —  Code  Ala.  1S7 
p.  635,  sees.  2641,  1642,  p.  684,  sec.  3899.  Arkaniai^  KiV.  Dig.  of  Swt 
1874,  p.  834,  sees.  4760,  4765-  ArUetta  —  \t\i.  Comp.  Laws  1877,  ; 
537,  chap.  54,  sees.  I,  2.  Cali/ornia^CaX.  Code  Civ.  Proc  1874,  Vc 
1,  pp.  223.  214,  sees.  376,  377;  also,  sec.  339.  Celotadt  —  Col.  Gen.  Lat 
1877,  pp.  34a,  343,  chap.  25,  sees.  I.  2,  3,  4.  ConnictiiUt  —  Conn.  Gei 
Slats.,  Rev.  1875,  p.  421,  ehap.  6,  tit.  lE,  sec.  9;  p.  4S8,  see.  3.  Dttaviari- 
Rev.  Code  Amend.  644,  Act  of  Jan.  1866;  see  Flanigan's  AdministnitoT 
Wilmington,  4  Houst.  548,  549,  551.  Geargia—CaAt  Ga.  1873,  pp.  $!< 
511,  sees.  2968,  297a,  2971.  ///iHois^Rev.  Stats.  111.  1877,  p.  558;  Unden 
AnnoL  Stats.  III.  703,  chap.  70,  sees,  i,  2.  Ini/iana^Rev.  Stat.  Ind.  187 
Vol.  2,  p.  309,  art.  46,  sec.  784.  /oioa  — Code  Iowa  1873,  pp.  43I,  435,  sec 
2525,  2526.  2527.  2556.  JCansas  —  Kan.  Gen.  Stals.  1S68,  p.  709,  art.  I 
sec.  431 ;  Dass.  Kan.  Stals.,  Vol.  2,  p.  720,  see.  422.  Kinlucky—Vi'j.  Ge 
Stats.  1873,  pp.  550.  551,  sees.  I,  3.  Leutsiana  —  Voorh.  Rev.  Slats.  L 
1876,  p.  132,  sec.  435.  Maine — Rev.  Stats.  Me.  1871,  p.  55,  sec  36;  si 
also  chap.  53,  sec.  7.  Maryland — Md.  Code  i860,  Vol.  i,  pp.  449,  45 
art.  65,  sees.  I,  2,  3.  4.  Masiachuielts  —  Gen.  Slats.  Mass.  i860,  pp.  64 
^5I-  794>  chap.  137,  sec.  I  ;  chap.  128,  sec.  i;  ehap.  i6a,  sec.  34.  MUh 
fan  — Comp.  Laws  Mich.  1871,  Vol.  2,  p.  18S3,  chap.  212,  sees.  1,  3.  Mit 
nisDla  —  Stats,  at  Large,  Minn..  1S73,  Vol.  2,  p.  913,  chap.  44,  tit.  2,  se 
35.  Miiiissiffi — Rev.  Code  Miss.  1871,  p.  141,  chap.  8.  sec.  676.  Mi 
muri —  Wag.  Mo.  Slais.,  Vol,  1.  pp.  519,  520,  521,  chap.  43,  sees.  3,  3,  4. 
Nebraska — Gen.  Slats.  Neb.  1873,  pp.  272,  273,  sees,  i,  3.  New  Ham_ 
ihire — Gen,  Slats.  N.  H,  1867,  p.  539,  chap.  364,  sec.  14.  New  Jersey 
Rev.  Stals.  N.  J.  1877,  p.  394,  sees.  1,  3,  3.  Nevada  — Corny.  l.a»s.  Ne 
1873.  Vol.  I,  p.  39.  sees.  115,  116.  New  Yark  —  V.tv.  Siais.  N.  Y.  (6th  et 
Banks  &  Bro.),  Vol.  3,  pp.  569,  570,  chap.  4,  til.  1,  sees.  3,  3,  4.  Nor 
Caroliita  —  Battle's  Rev.  N.  C.  Stals.  1873,  pp.  414,  415,  chap.  45,  sjcs.  13 
133,  113,  C4ii>  — Curwen'sRev.  Slats.  Ohio  1853,  Vol.3,  p.  1673,  ehap.  iic 
sec.  I  ;  Sayl.  Slats.  Ohio,  Vol.  3,  p.  2590,  chap.  3143,  sec.  2.  Oregen 
Gen.  Laws  Or.  1874,  p.  187,  ehap.  4,  sec.  367.  /"/aKy/i-flnia— Brigl 
Purd.  Dig.  Pa.  Suts.  1873.  Vol.  2,  p.  1093.  sees.  I,  2.  3.  4.  5,  6.  Jilit 
Island — Gen.  Stals.  K.  I.  1872,  pp.  444,  445,  ehap.  193,  sees.  16,  17.  iS,  ] 
10,  31.  South  Carolina  — Riw.  Stals.  S.  C.  1873,  p.  507,  chap.  109,  sees. 
3,  4.  Tennessee — Slats,  Tenn.  1871,  Vol.  2,  an.  15,  sees.  2291.  221 
Texas—  Pasc.  Dig.  Texas  Stals.  1870.  p.  98,  arts.  15,  16,  17  Ulai  — Com 
Laws  Utah  1876,  p.  397,  chap.  9,  sees.  1.  3.  Vermenl  —  Gea.  Stmls..  ^ 
1863,  p.  391,  chap.  52,  sees.  15,  16,  17.  riVfinia  —  Code  Va.  1873,  p.  9c 
tit.  44,  chap.  145.  sees.  7,  8,  9.  IVesI  Virginia  —  Code  W.  Va.  1868,  p.  ji 
chap.  103,  Bees.  5,  6.  iViseeniin  —  Rev.  Stats.  Wis.  1878,  p.  1020,  chap.  1; 
sees.  4255,  4336. 
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notwithstanding  the  large  number  of  authorities  holdin; 
that  at  common  law  no  action  could  be  maintained  for  th 
death  of  a  human  being,  and  which  arc  fortified  to  som 
extent  by  the  preamble  of  Lord  Campbell's  Act,"  whic 
recites  that  "  no  action  at  law  is  now  maintainable  against 
person  who,  by  his  wrongful  act,  neglect,  or  default,  ma; 
have  caused  the  death  of  another  person,"  there  is  ver 
respectable  authority,  although  not  numerous,  for  the  con 
trary  opinion.' 

Various  reasons  have  been  assigned  by  judges  and  text 
writers  why  compensation  might  not  be  had  for  the  deati 
of  a  relative,  when  the  law  permitted  the  damage  sus 
tained  by  injuries  which  did  not  result  in  death  to  b< 
recovered,  but  they  s^em  generally  to  be  founded  more  ii 
sentiment  than  "right  reason  ;  "*  and  as  statutes  giving  thi 
right  of  action  have  been  so  generally  adopted,  it  is  a  matte 
more  of  curious  learning  than  of  practical  benefit  to  investi 
gate  the  authorities  on  the  subject.  But  certainly  the  cus 
torn  of  giving  compensation  for  the  death  of  a  freeman  wa 
long  an  institution  among  the  Anglo-Saxons,*  and  it  seem 
to  have  been  an  institution  common  to  all  the  Germanl 
nations,  the  Romans,  in  Holland,  in  the  Netherlands,  and  ii 


aJlcrwards  dies,  and  Ihe  adminUtralor  of  his  esute  may  bring  such  suit  afte 
his  inteslale's  death.  Bradshaw  v.  Lancashire,  etc.,  R.  Co,,  44  L.  J.  (C  P. 
148;  I.  f.,  31  L.  T.  (N.  s.)847:   L.  R.  10  C,  P.  189. 

'  9  &  10  Vict.,  c.  93. 

*  Dillon,  J.,  in  Sullivan  v.  Union  Fscitic  R.  Co.,  3  Dill.  334,  and  note,  in  : 
very  ably  reasoned  opinion,  reviews  the  authorities  on  this  point,  and  come 
to  the  conclusion  that  the  right  of  action  did  exist  at  common  law.  See  alsi 
the  dissenting  opinion  of  Bramwell,  B.,  in  Osborn  v.  Gillett.  L.  R.  8  Exch 
8S;  I.  f.,  43  L.  J.  (Exch.)53;  James  i'. Christy,  18  Mo,  161;  Shields  i'.  Yonge 
15  Ga.  349;  Ford  v.  Monroe,  M  Wend.  Jio;  Plummer  v.  Webb,  Ware,  75 
Cross  V.  Guthery,  x  Root,  90;  Cutting  v.  Seabury,  I  Spn^e  Dec.  513.  Alst 
McGovem  v.  New  York,  etc.,  R.  Co.,  67  N.  Y.  417,  citing  Ford  v.  Monroe, 
10  Wend.  310 ;   Lynch  v.  Davis,  13  How.  Pr.  333. 

3  For  some  of  the  various  reasons  suggested,  sec  Cutting  v.  Seaburj,  1 
Spragup  Dec.  533,  525 ;  Worley  z/.  Cincinnati  R.  Co.,  i  Handy,  481,  485 
Connecticut,  etc.,  Ins.  Co.  v.  New  York,  etc,  R.  Co.,  35  Conn.  16$.  373 
Hyatt  V.  Adams,  16  Mich.  iSo,  191  ;  Collier  v.  Arrington,  Phill,  L.  356,  358 

«  Wise  V.  Teerpenning,  8  N.  Y.  Leg.  Obs.  153,  156. 
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2.  Money  may  be  paid  into  court  without  regard  to  its 
vision. 

///.  Persona!  Representatives — Definition.  —  Lord  Camp- 
tll's  Act  provides  that  the  action  shall  be  brought  in  the 
ime  of  the  "executor  or  administrator."  It  will  be  seen, 
r  referring  to  the  statutes  heretofore  cited,"  that  many  of 
e  States  have  changed  this  wording  of  the  statute  in  en- 
:ting  laws  similar  to  the  English  act,  so  as  to  provide  that 
every  such  action  shall  be  brought  by  and  in  the  name 
the  personal  representatives  of  such  deceased  person," 
his  has  given  rise  to  the  question.  Who  are  the  personal 
presentatives  ?  Which  has  been  answered  by  construing 
le  words  to  mean  the  executor,  or  administrator,  and  not  the 
;xt  of  kin,'  In  Indiana,  it  has  been  held  that  where  the 
lit  is  brought  for  the  death  of  a  wife,  the  action  should  be 
'ought  in  the  joint  names  of  the  husband  and  adminis- 
ator.' 

IV.  "Wrongful  Act,  Neglect,  or  Default" — It  is  no  defence 
lat  the  act  which  caused  the  death  was  unintentional,* 
Hien  a  plea  of  self-defence  is  set  up,  the  plaintiff  must 
firmatively  show  the  contrary,  no  presumption  of  wrong- 
Iness  or  malice  arising  from  the  simple  act  of  killing,  as  in 
ises  of  criminal  prosecutions  for  homicide.'     In  Georgia, 

'  Page  3j6,  note. 

'  Higen  V.  Kean.  3  Dill.  114;  Chicago  v.  Major,  18  III.  349;  Drew  v. 
ilwaukee,  etc.,  R.  Co.,  S  Ch.  Leg.  N.  314;   Kramer  v.  Market  Street  R.  Co., 

Cal.434;  VVhiton  ».  Chicago,  eic,  R.  Co.,  21  Wis.  305;  BouiilletK.  Milwau' 
e,  8  Minn.  97;  Needhara  v.  Grand  Trunk  R.  Co.,  38  Vt  194;  Indianapolis, 
:.,  R.  Co.  V.  Sloui,  53  Ind.   143.  ISS;  Woodward  v.  Chicago,  etc.,  R.  Co., 

Wis.  400,  404.  See  Ryall  v.  Kennedy,  8  Jones  &  Sp.  347,  where  it  v. 
Id  he  musi  be  appoinied  by  a  court  having  jurisdiction.     In  Western,  etc., 

Co.  V.  Strong.  52  Ga.  461,  465,  it  is  said  that,  in  the  absence  of  a  rcpre- 
itative,  the  court  is  not  prepared  lo  say  the  beneficiaries  may  not  sustain  ihi 

3  Long  r.  Morrison,  14  Ind.  595.  See  also  Ohio,  etc.,  R.  Co.  v.  Tindall 
Ind.  366,  which  reconciles  two  statutes  on  the  subject. 

4  Baker  v.  Bailey,  16  Barb.  54. 

5  Evans  v.  Newtand,  34  Ind.  ill.     See  also  White  v.  Maxcy,  64  Mo.  553, 
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'  Weekes  v.  CoiUnghar 

*  Williams  v.  Fambro, 
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to  the  infliction  of  the  injury  by  which  he  lost  his  life;'  or 
unless  the  death  was  the  natural  and  proximate  consequence 

L.  J.  (Ench.)  300;  s.  e.,  5  Eich,  354:  Toledo,  etc.,  R.  Co.  v.  Conroy,  68 
III.  ;6o;  McMillan  v.  Saratoga,  etc.,  R.  Co.,  v>  Barb.  449;  Slaltery's  Ad- 
ministralOT  v.  Toledo,  etc.,  R.  Co.,  33  Ind.  81;  Kub^  v.  New  Orleans, 
etc.,  R.  Co.,  6  L».  An.  495  j  Madison,  etc.,  R.  Co,  v.  Bacon,  66  lad. 
305 ;  Dynen  v.  Leach,  26  L.  J.  (Exch.)  aat ;  Louisiille,  elc,  R.  Co.  v.  Col- 
lins, 3  Duv.  114;  Jetfersonville,  etc,  R.  Co.  v.  Hendricks,  16  Ind.  138;  i.  <-., 
41  Ind.  48;  Packet  Co.  v.  McCue,  17  Wall.  508:  Kansu,  etc.,  R.  Co.  f. 
Salmon,  tl  Kan.  83.  And  see  Paulmier  v.  Erie  R.  Co.,  34  N.  J.  L.  151,  and 
Smith  I'.  New  York,  etc.,  R.  Co..  6  Duer,  115,  But  see  Marshall  v.  Stewart, 
33  Eng.  Law  &  Eq.  I ;  The  Highland  Light,  i  Am.  L,  T.  118. 

'  Maher  v.  Atlantic,  etc.,  R.  Co.,  64  Mo.  267  ;  Karle  v.  Kansas  City,  etc, 
R.  Co.,  55  Mo.  476;  Tucker  I'.  Chaplin,  1  Car.  &  Kir.  730;  Louisville,  etc.,  R, 
Co.  V.  Burke,  6  Coldw.  45 ;  Harlan  v.  Sl  Louis,  etc.,  R,  Co.,  64  Mo.  480; 
J.  f.,  65  Mo.  J2 ;  Currani/.  Warren  Chemical,  etc.,  Co.,  36  N.Y.  153;  Wild* 
V.  Hudson,  etc.,  R.  Co.,  24  N.  V.  430;  Witherley  v.  Regent's  Canal  Co.,  11 
C.  B.  (N.  3.)  2  ;  Gay  v.  Winter,  34  CaL  153;  Rowland  v.  Cannon,  35  Ga.  105; 
Indianapolis,  etc.,  R.  Co.  v.  Stout,  53  Ind.  143 ;  Telfer  ti.  Northern  R.  Co.,  30 
N,  J.  L.  188;  Paulmier  v.  Erie  R.  Co.,  34  N.  J.  L.  151;  Bancroft  v. 
Boston,  etc.,  R.  Co.,  97  Mass.  275;  Baltimore,  etc..  R.  Co.  v.  Trainor,  33 
Md.  542;  Lehman  v.  Brooklyn,  29  Barb,  234;  Mitchell  v.  New  York,  etc.,  R, 
Co.,  3  Hun,  535;  Pennsylvania  R.  Co.  v.  Zebe,  33  Pa.  Sl.  318;  Lofton  v. 
Vogtes,  17  Ind.  105;  Evansville,  etc.,  R.  Co.  v.  Lowdermilk,  15  Ind.  120; 
Bronk  V.  New  York,  etc.,  R.  Co.,  5  Daly,  454 ;  Massoth  v.  Delaware,  etc. 
Canal  Co.,  6  Hun.  314 ;  Willctts  v.  New  York,  etc.,  R.  Co.,  14  Barb.  585  ; 
Button  V.  Hudson  River  R.  Co.,  iS  N.  Y.  148 ;  Knight  v.  Ponlchartrain  R. 
Co.,  23  La.  An.  462;  Hill  v.  Louisville,  etc.,  R.  Co.,  9  Heisk.  823:  Sims  v. 
Macon,  etc.,  R.  Co..  28  Ga.  93 ;  Oldfield  v.  New  York,  etc,  R.  Co.,  3  E.  D. 
Smith,  103;  Sheridan  v.  Brooklyn,  etc.,  R.  Co.,  36  N.  Y.  39;  SpringeK  v. 
Ball,  4  Post.  &  Fin.  472;  Thorogood  ■v.  Bryan,  8  C.  B.  II5;  i.  c,  18  L.  J.  (C, 
P.)  336.  In  Illinois,  the  doclrine  of  comparative  negligence  obtains;  that 
is,  where  the  negligence  of  the  deceased  is  slight,  and  that  of  the  defendants  is 
gross  in  comparison  therewith,  the  representatives  of  the  former  may  recover. 
See  Chicago,  etc.,  R.  Co.  v.  Tripleit,  38  111.  482;  Chicago,  etc,  R.  Co,  v. 
Payne,  49  111.  499;  Illinois,  etc,  R.  Co.  -b.  Cragin,  71  111.  177  ;  Illinois,  etc, 
R.  Co.  V.  Hoffman,  67  111.  287;  Chicago,  etc,  R.  Co.  v.  Lee,  68  III.  576; 
Chicago,  etc.,  R.  Co.  v.  Mock,  72  lit.  141  ;  Illinois,  etc,  R.  Co.  v.  Goddard, 
72  III.  567 ;  Chicago,  etc.,  R.  Co.  v.  Becker,  76  111.  25 ;  Schmidt  v.  Chicago, 
elc,  R.  Co.,  83  111.  405;  Chicago  V.  Starr,  41  III.  174;  Rockford,  etc.,  R.  Co. 
V.  Delaney,  82  III.  198.  In  Georgia  and  Tennessee  the  contributory  negli- 
gence of  the  deceased  may  be  shown  in  mitigation  of  damages.  Macon,  etc, 
R.  Co.  V.  Johnson,  38  Ga.  409;  Hendricks  v.  Western,  etc.,  R.  Co.,  51  Ga, 
467 ;  Atlanta,  etc.,  R.  Co,  v.  Ayers,  53  Ga.  12 ;  Nashville,  etc,  R.  Co.  v. 
Smith,  6  Heisk.  174. 
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of    the  acts  proved.'     In  Georgia,  there  is  a  statute  making 
it  rxo      defence  to  actions   for  injuries  sustained  by  railroad 
ei»f>l<Dyees  that  the  injury  was  caused  by  a  fellow-servant.' 
But:    r-ailroad  companies  may,  in  the  contract  of  employment, 
sti[> ablate  that  they  will  not  be  responsible  for  injuries  sus- 
tained by  the  negligence  of  a  co-employee.'     It  is  held  in 
Mis^<z>uri,  under  a  statute  which  provides  that  "whenever 
^"^  ^^^rson  shall  die  from  an  injury,"'  etc.,  an  action  may  be 
""^^^^tained  by  the  surviving  relatives,  that  the  words  "  any 
P^'~st>Ki"  do  not  include  employees  killed  by  the  negligence 
"'   ^-    fellow-servant.*     Where  one  is  on  a  train,  and  by  stealth 
"•^  *ra.ud  pays  no  fare,  and  is  killed  by  the  wrongful  act  of 
the     <;ompany,  his  representatives  cannot  recover  damages 
thei-^f^,r6     gyt  fhe  statute,  in  allowing  actions  only  to  be 
'"^^'^tained  in  cases  where  an  action  would  lie  by  the  party 
injur^^j^  if  living,  does  not  refer  to  the  party  in  any  narrow 
°''  ^^chnical  sense.     It  manifestly  looks  rather  to  the  cause 
"'  Action  than  to  the  particular  parties  of  record.     Hence 
*"    Action  may  be  maintained  by  the  administrator  of  a  de- 
ceased  wife  for  damages  sustained  by  her  death,  although  if 

^Vagner  v.  Woolsey,  i  Heisk.  135 :  Ballimore,  elc,  R.  Co.  i-.  Trainor, 
^^»1-  541;  Shermiin  v.  Western  Stage  Co.,  24  101*8,515;  McLean  v.  Bur- 
""**^-  >  ■  Minn.  277 ;  Sauler  v.  New  York,  etc.,  R.  Co.,  66  N.  Y.  50;  Nick- 
*™*"  rf,  Hfltriman,  38  Me.  277;  Ginna  v.  Second  Avenue  R.  Co.,  8  Hun, 
*?**  ■'-  f.,  67  N.  Y.  596.  The  maxim,  "  In  pari  dtlicte,  potior  tst  cenditia 
/=*»rf^^(,j  ^^  possidtntis,"  applies  equally  lo  actions  brought  under  theE« 
'  .!****»  as  in  other  cases.      Therefore  it  has  been  held,  where  the  defendant,  a 


t*ni  < 


I   company,  was  engaged  In  carrying  Confederate  troops,  and  the  hus 


™^  '^f  the  plaintiff,  a  Confederate  soldier,  was  killed  on  the  cars  of  the  defend- 

J**»ile  engaged  in  the  service  of  the  Confederate  govemmcnl,  the  plai(idfl 

"*  **oi  recover  damages  sustained  by  the  death.      Martin  v.  Wallace,  40  Ga. 

jj^      ^e  also  Wallace  i^.  Cannon,  38  Ga.    I99;    s.  c,  lui  nam.  Cannon  ;■. 

,   ^*»d,  34  Ga.  422 ;  3S  Ga.  105. 
Se-    '-'^deGa.  1S73,  sees.  10S3,  3036;  Atlanta,  etc.,  R.  Co.  v.  Ayers,  53  Ga.  (i. 
^  *l»o  Philo  V.  Illinois,  etc.,  R.  Co.,  33  Iowa,  47. 
^    '^ftslem,  etc.,  R.  Co.  v.  Strong,  Ji  Ga.  461. 
J   ^ag.  Mo.  Suti.  1872,  Vol.  I,  p.  S19.  chap.  43,  sec.  2. 
R  '"oclor  V.  Hannibal,  etc.,  R.  Co.,  64  Mo.  lU;  Connor  v.  Chics^,  etc., 

4-°-.  59  Mo.  28s  (overruling  Schulu  v.  Pacific  R.  Co.,  36  Mo.  13). 
y..    Toledo,  etc.,   R.  Co,  v.   Brooks,   81   III.  245;  Chicago,   etc,  R.  Co.  f. 
^'^'''«.  83  III.  Ml. 
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she  had  lived  she  could  not  have  sued  alone  for  the  injuries, 
but  must  have  joined  her  husband.' 

VT.  Suck  Statutes  generally  held  remedial.  —  Such  stat- 
utes are  generally  held  remedial  in  their  nature,'  although 
they  have  been  held  to  be  highly  penal  and  to  be  strictly 
interpreted.^  It  is  provided  in  Iowa  that  the  statute  shall  be 
liberally  construed.* 

VII.  Who  are  "  Next  of  Kin. "  —  Frequently  statutes  pro- 
vide that  the  amount  recovered  shall  be  for  the  exclusive 
benefit  of  the  "widow  and  next  of  kin."  It  will  be  suffi- 
cient to  maintain  the  action  if  there  be  either  a  widow  or 
next  of  kin  surviving,  but  there  must  be  at  least  one  surviv- 
ing relative  of  the  class  named  in  the  statute.*  Neither 
husband  nor  wife  are  "  next  of  kin  "  to  each  other,  at  law,  no 

■  Green  v.  Hudson  River  R.  Co.,  31  Barb.  260  (overruling  Lynch  v.  Davii, 
13  How.  Pr.  313). 

*  Lamphear  ti.  Buckingham,  33  Conn.  237 ;  Beacti  v.  Bajr  State  Co..  10 
Abb.  Pr.  71 ;  Whitford  v.  Panama  R.  Co.,  aj  N.  V.  46S :  Haggerty  v.  Centn) 
R.  Co.,  31  N.  J.  L.  349. 

3  Lexington  t;.  Lewis's  Administratrix,  10  Bush,  677 ;  Board  of  Interna]  Im- 
provement V.  Scearce,  3  Duv.  J76. 

1  Code  Iowa  1S73,  P-  4J'>  ^^^-  ^528. 

*  Saffordi-.  Drew,  3  Duer,  617;  Lucas  i'.  New  Yorit,  etc,  R.  Co.,  at  B«rb. 
345;  Green  v.  Hudson  River  R.  Co.,  16  How.  Pt.  363:  i.  <-.,  31  Barb.  360: 
Baltimore,  etc.,  R.  Co.  f.  Geltle,  3  W.  Va.  376;  Chicago  v.  Major,  18  111. 
349;  McMahon  v.  Mayor.  33  N.  Y.  643;  Oldfield  v.  New  York,  etc.  R. 
Co.,  14  N.  Y.  310;  Hnggerty  v.  Central  R.  Co.,  31  N.  J.  L.  349.  In 
Georgia,  a  statute  {Code  Ga.  1873,  sec.  3971)  which  provides  for  the  re- 
covery of  damages  for  physical  injuries,  and  which  limits  the  right  of  action 
to  the  widow,  and  if  no  widow,  then  to  the  child  or  children,  for  ihe  homi- 
cide of  the  husband  or  parent,  has  been  held  to  give  no  right  of  action  lo  a 
husband  for  the  death  of  his  wife.  Georgia  R.  Co.  i;.  Wynn.  42  Ga.  331.  See 
also  Miller  v.  Soulh-Weslem  R.  Co.,  and  Lovetle  v.  South- Western  R.  Co., 
5S  Ga.  143  Where  the  statute  specifies  the  "child"  of  the  deceased,  an  ille- 
gitimate child  is  not  within  the  description.  Dickinson  v.  North-Easterc 
R.  Co.,  3  Hurl.  &  ColL  735;  Coleridge,  J.,  in  Blake  v.  Midland  R.  Co.,  ic 
Eng.  Law  &  Eq.  437,  443.  But  in  Ohio  it  is  held  that  an  illegitimate  child 
is  next  of  kin  to  its  mother.  Muhl's  Administrator  v.  Southern,  etc.,  R. 
Co.,  10  Ohio  St.  272.  Under  Lord  Campbell's  Act,  it  is  held  that  a  child 
en  vtnire  la  mtrt  is  entitled  tu  damages  for  death  of  father.  The  George 
and  Richard.  L.  R,  3  Ecc  k  Ad.  466. 
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one  coining  within  the  term  who  was  not  included  in  the 
provisions  of  the  Statute  of  Distributions.*  But  there  are 
cases  holding  that  it  is  immaterial  how  remote  the  relation- 
ship of  the  survivors  to  the  deceased  may  be ;  if  they  are 
dependent  upon  him  for  support,  compensation  may  be  given 
them  under  the  statute.'  So,  too,  damages  may  be  re- 
covered for  the  death  of  an  infant  child,^  ar\d  some  of  the 
States  have  by  statutes  given  this  right* 

VI I L  Where  Death  is  instantaneous.  —  In  Connecticut,5 
New  York,*  and  Tennessee,^  an  action  may  be  maintained 
whether  the  death  was  instantaneous  or  consequential ;  while 
in  Massachusetts,  it  is  held  that  the  question  whether  an  ac- 
tion for  the  death  of  a  person  may  be  brought  by  an  execu- 
tor or  administrator  depends  upon  the  fact  whether  the  in- 
jured party  lives  after  the  act  which  constitutes  the  cause  of 
action,  but  it  does  not  depend  upon  intelligence,  conscious- 
ness, or  mental  capacity  of  any  kind  on  the  part  of  the 
deceased  after  he  is  injured,  and  before  death.^     In  Maine, 

'  Bonv.  L.  Die,  tit.  "  Next  of  Kin ; ''  Administratrix  of  Dunhene  v.  Ohio 
Life  Ins.  Co.,  i  Disney,  257;  Lucas  v.  New  York,  etc.,  R.  Co.,  21  Barb.  245; 
Green  v.  Hudson  River  R.  Co.,  32  Barb.  25 ;  Dickens  v.  New  York,  etc.,  R. 
Co.,  23  N.  Y.  158;  Worley  v,  Cincinnati,  etc,  R.  Co.,  i  Handy,  481  ;  Drake 
V,  Gilmore,'  52  N.  Y.  389.     But  see  Steel  v.  Kurtz,  28  Ohio  St.  191. 

'  Chicago,  etc.,  R.  Co.  v.  Shannon,  43  III.  338;  Quincy  Coal  Co.  r.  Hood, 

77  in.  68. 

> 

3  OldHeld  V.  New  York,  etc,  R.  Co.,  3  E.  D.  Smith,  103  (affirmed  in  14 
N.  Y.  310);  Chicago  v.  Major,  18  111.  349;  Quin  v.  Moore,  15  N.  Y.  432; 
McMahon  v.  Mayor,  33  N.  Y.  642 ;  Ihl  v.  Forty-second  Street  R.  Co.,  47  N. 
Y.  317;  Louisville,  etc,  R.  Co.  v.  Connor,  9  Heisk.  19. 

^  Frank  v.  New  Orleans,  etc.,  R.  Co.,  20  La.  An.  25 ;  Muldowney  v.  Illi- 
nois, etc,  R.  Co.,  36  Iowa,  462. 

s  Murphy  v»  New  York,  etc.,  R.  Co.,  30  Conn.  184;  s,  r.,  29  Conn.  496. 

*  Brown  v.  Buffalo,  etc.,  R.  Co.,  22  N.  Y.  191. 

7.  Nashville,  etc.,  R.  Co.  v.  Prince,  2  Heisk.  580  (overruling  Louisville,  etc, 
R.  Co.  V.  Burke,  6  Coldw.  45);  Fowlkes  v,  Nashville,  etc.,  R.  Co.,  9  Heisk. 
829.  See  also  Boutiller  v,  Milwaukee,  8  Minn.  97.  As  to  what  was  called  an 
instance  of  instantaneous  death,  see  Sherman  v.  Western  Stage  Co.,  24  Iowa, 
5'5J  '•  <'.,  22  Iowa,  556. 

^  Mann  v,  Boston,  etc.,  R.  Co.,  and  Kearney  v.  Boston,  etc.,  R.  Co.,  9 
Cash.  108;  Hollenbeck  v.  Berkshire  R.  Co.,  9  Cush.  478;  Bancroft  v.  Boston, 
etc,  R.  Co.,  1 1  Allen,  34. 
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hat  an  indictment  may  lie  under  their  statute,  the 
ust  be  instantaneous.'  But  that  there  can  be  a 
stantaneous  death  has  been  denied.' 

'here  the  Act  amounts  to  a  Felony.  —  At  common  law, 
act  amounted  to  a  felony,  redress  by  civil  action  by 
:by  injured  was  suspended  until  the  offender  had 
1  for  tW  felony.  But  the  rule  was  only  applicable 
;he  party  injured  and  the  criminal  himself.^  It  was 
held,  where  an  action  for  damages  was  brought 
defendant  for  the  negligence  of  his  servant,  by 
:  daughter  of  the  ptaintiflT  was  killed,  that  the  plea 
cts  complained  of  were  felonious,  and  that  the  per- 
nitting  them  had  not  been  prosecuted,  was  bad.' 
■ine  of  the  merger  of  the  civil  remedy  in  the  public 
I  based  upon  the  feudal  system  of  forfeiture  of  the 
's  interest  in  the  grant,  and  it  has  been  held  it  \i 
)le  to  the  United  States,  where  there  are  no  for- 
And  the  doctrine  has  been  abrogated  by  statute 
ork  *  and  Kentucky,'  The  statute  in  Georgia  pro- 
t  "if  the  injury  amounts  to  a  felony  *  *  *  tht 
jured  must,  either  simultaneously,  or  concurrently, 
Lisly,  prosecute  for  the  same,  or  allege  a  good  ex- 
ases  of  involuntary  manslaughter  in  the  perform- 
a  legal  act,  where  there  has  not  been  observed 
discretion  and  caution,  not  being  felonies,  the  stat- 

ate  I'.  Maine,  etc.,  R.  Co.,  60  Me.  490 ;  The  State  v.  Grand  Trunl 

«e.  114. 

ck,  J.,  in  Whitford  v.  Panama  R,  Co.,  23  N.  V.  465.  486. 

V.  Spettigue,  13  Mee.  &  W.  602.     Bui  see  Allen  f.  AtUnla  Suee 

la.  503,  and  Chick  v.  South-Westem  R.  Co.,  S7  Ga.  357, 

V.  Gillelt,  41  L.  J.  (Ench.)  S3;  i.  c,  L.  R.  8  Exch.  88.  Se< 
'.  Abrahams,  L.  R,  7  Q.  B.  554. 

er  V.  Webb,  Ware,  J5;  Lofton  v.  Vogles,  17  Ind.  105.  See  als£ 
Hedricks,  i  Sneed  Pr.  Dec.  (Ky.)  203. 

.   Rev.  SiBt.   1829,   p.  zgz,  sec.  2 ;  Wise  v.  Teerpenning,  8  N.  Y 
53- 
tal.  Ky.,  chap.  28,   sec.  4.     See   Eden  v.  Lexington   R.  Co.,  u 
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ute  does  not  apply.*  So,  the  killing  of  a  slave  at  common 
law  not  being  a  felony,  it  was  not  necessary  to  first  prose- 
cute criminally.*  If  the  defendant's  plea  admits  that  a  civil 
action  has  been  brought,  it  dispenses  with  proof  to  that 
effect  on  the  part  of  the  plain tiff.3  In  Alabama,  it  is  held 
that  the  statute  providing  that  the  action  for  the  wrongful 
death  of  another  must  be  brought  "within  one  year"  after 
the  death  precludes  the  common-law  doctrine  of  merger. 
If  the  suit  could  not  be  brought  until  there  is  a  criminal 
prosecution  terminated,  the  statute  would,  in  most  instances, 
perfect  a  bar  to  the  action  before  the  law  permitted  a  party 
to  bring  suit.^ 

X,  Remedy  local,  —  If  the  death  of  the  deceased  and  the 
act  which  caused  it  occurred  beyond  the  territorial  limits  of 
the  State  where  the  suit  is  brought,  the  action  will  not  lie 
under  the  statute  of  that  State,  whether  such  place  be  an- 
other State,5  or  upon  the  high  seas.^  It  does  not  alter  the 
case  in  this  respect  that  both  parties  were  citizens  of  the 
State  where  suit  is  brought,  or  that  the  wrong-doer  was  a 
corporation  chartered  by  that  State,^  or  that  the  injury  was 
occasioned  by  negligence  which  was  a  breach  of  a  contract 
entered  into  in  that  State,®  or  that  the  corporation  whose 
wrongful  act  inflicted  the  injury  was  chartered  both  in  the 

»  Shields  v.  Yonge,  15  Ga.  34  \ 

'  Neal  V.  Farmer,  9  Ga.  555 ;  Williams  v.  Fambro,  30  Ga.  232.  This  was 
denied  in  The  State  v,  Jones^  Walk.  (Miss.)  83,  and  Fields  v.  The  State,  I 
Yerg.  156. 

3  Weekes  v,  Cottingham,  58  Ga.  559. 

4  Lankford's  Administrator  v,  Barrett,  29  Ala.  700. 

5  Whitford  r.  Panama  R.  Co.,  23  N.  Y.  465  (alBrming  j.  r.,  3  Bosw.  67) ; 
Vandeventer  v,  'Sew  York,  etc.,  R.  Co.,  27  Barb.  244;  Beach  v.  Bay  State 
Co.,  10  Abb.  Pr.  71 ;  j.  r,  30  Barb.  433  (reversing  27  Barb.  248;  6  Abb.  Pr. 
415);  Vanderwerken  v.  New  York,  etc,  R.  Co.,  6  Abb.  Pr.  239;  Campbell  v, 
Rogers,  2  Handy,  no;  Hover  v,  Pennsylvania  Co.,  25  Ohio  St.  667;  Nash- 
ville, etc.,  R.  Co.  V,  Eakin,  6  Coldw.  582.  See  also  Hagen  v,  Kean,  3  Dill. 
124;  Needham  v.  Grand  Trunk  R.  Co.,  38  Vt.  294. 

^  Mahler  v,  Norwich,  etc,  Transp.  Co.,  45  Barb.  226;  s.  c,  35  N.  Y.  352. 
7  Whitford  v,  Panama  R.  Co.,  23  N.  Y.  465  (affirming  s,  ^.,  3  Bosw.  67) ; 
Crowley  v,  Panama  R.  Co.,  30  Barb.  99. 
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rred  and  where  the  suit  was 
d  that,  as  corporations  are  local 
em,  the  right  of  action  against 
nc  State,  however  it  may  be  as 
isetts,  it  has  been  held  that  an 
on  in  another  State  cannot  be 

the  remedy  sought  is  not  in 
)ractice  of  the  Commonwealth, 
mmon  law ;  ^  and  that  an  indict- 
r  for  the  loss,  by  his  negligence, 
lust  allege  that  administration 
itatc/  But  causes  of  action  ol 
statutes  of  one  State,  may  be 
>rovided   it  is  made  to  appear 

actions  is  in  conformity  with 
lich  the  action  is  brought,  or  is 
it  State.'  And  in  Connecticut, 
ith  of  a  person  occurred  in  thai 
vas  in  another  State,  his  ad- 
icillary  letters  of  administration 
ig  an  action  for  damages  sus- 
,th,  although  the  deceased  had 

—  Amendments.  —  The  Connec 
!  within  which  actions  may  b( 
'  after  the  cause  of  action  shal 
tute,  it  is  held  that  the  Statute  o 

Co.,  45  Md.  41.     But  see  Berry  v.  Mont 

III.  177.  See  Ballimore.  eli^,  R.  Co.  v 
43"- 

I.  Co.,  98  Mass.  85.  See  also  Woodan 
,  tzi. 

li  Gray,  174. 

o.,  53  How.  Pr.  305  ;  Selma,  etc.,  R.  Co 
>6i  Western,  etc.,  R.  Co.  v.  Strong,  5 

IS,  36  Conn.  313. 
201,  sees.  S44.  546.     This  statute  hel< 
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Limitations  does  not  begin  to  run  until  an  administrator  is  ap- 
pointed who  can  bring  suit.*  But  the  contrary  seems  to  have 
been  held  by  a  divided  court  in  Tennessee.'  In  Iowa,  the 
doctrine  is,  that  if  the  cause  of  action  accrues  to  the  estate, 
instead  of  to  the  deceased,  the  statute  will  not  begin  to  run 
until  the  appointment  of  an  administrator ;  if  it  accrued  to 
the  deceased  in  his  lifetime,  it  is  not  interrupted  by  his  sub- 
sequent death.3  in  Missouri,  it  is  held  that  the  fact  that  by 
the  statute^  the  right  to  the  damages,  and  consequent  right 
to  sue  for  them  at  different  times,  is  vested  in  diflferent  indi- 
viduals, can  make  no  diiTerence  as  to  the  time  the  cause  of 
action  accrued ;  that  the  right  of  the  widow  to  sue  is  barred 
after  six  months,^  and  the  minor  children  have  only  six 
months  thereafter  within  which  to  sue.^  Whether  amend- 
ments can  be  made  to  a  declaration,  so  as  to  conform  it  to 
the  requirements  of  the  statute,  after  the  period  has  elapsed 
within  which  actions  under  the  statute  may  be  brought,  de- 
pends upon  the  nature  of  the  amendments.  If  the  original 
declaration  states  a  cause  of  action  under  the  statute,  and 
the  amended  declaration  does  not  state  a  new  or  different 
cause  of  action,  it  would  seem  that  the  amended  declaration 
is  not  barred  by  the  Statute  of  Limitations.^ 

Xfl,  Where  a  Judgment  will  be  a  Bar  to  a  subsequent  Ac- 
tion—  Settlement  by  Decedent  —  Assignment  of  Interest  in 
Damages,  —  The  authorities  are  not  in  unison  as  to  whether 

not  to  be  retroactive.  The  Commonwealth  v,  Boston,  etc.,  R.  Co.,  ii  Cush. 
512.  It  is  not  necessary  for  the  plaintiff  to  allege  when  the  cause  of  action 
accrued,  in  order  to  show  it  is  not  barred.     Chiles  v,  Drake,  2  Mete.  (Ky.)  146. 

*  Andrews  v,  Hartford,  etc.,  R.  Co.,  34  Conn.  57. 

'  Fowlkes  V.  Nashville,  etc.,  R.  Co.,  9  Heisk.  829.     See  also  Needham  v. 
Grand  Tnink  R.  Co.,  38  Vt  294. 

^  Sherman  v.  Western  Stage  Co.,  24  Iowa,  515;  s,  c,  22  Iowa,  556. 

*  I  Wag.  Mo.  Stats.  519,  520.  521.  sees.  2,  6. 
^  Cobver  v.  Moore,  31  Mo.  574. 

Kennedy  v.  Barrier,  36  Mo.  128. 
^  Selma,  etc.,  R.  Co.  v.  Lacey,  49  Ga.  106 ;  Huntingdon,  etc.,  R.  Co.  v. 
Decker,  84  Pa.  St.  419;  Buel  v.  St  Louis  Transfer  Co.,  45  Mo.  562;  s.  r.,  52 
"^°'457;  Lottman  v,  Barnett,  62  Mo.  159.     See  also  Jeffersonville,  etc.,  R. 
Co*  V-  Hendricks,  41  Ind.  48. 
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leath  of  a  person,  under  the 
kinages  suffered  by  him  dur- 

act.  The  affirmative  is  held 
while  other  authorities  seem 
:h  a  judgment  would  be  no 
the  administrator  to  recover 
:rty  for  injuries  arising  from 
t  by  a  decedent  with  the  dc- 

the  amount  of  his  claim  for 
on  of  the  injury  will  bar  an 

It  has  also  been  held  that 

the  damages  which  may  be 
e  death  of  a  person  is  one 


s.  —  Under  the  Geoi^ia  stat- 
the  homicide  of  her  husband; 
,  a  suit  may  be  brought  by  the 
rriage  wilt  not  divest  her  righl 
;e  the  measure  of  damages.' 
was  brought  by  an  adminis- 

e,  II   Bush,  380J  Cnnner's  Adminis 
Lynch  V.  D»vis,  is  How.  Pr.  323. 
o.,«7N.  Y.  417- 

38  Vt.  294.  And  iee  Barley  i..  Chi 
»w  V.  Lancashire,  elc,  R.  Co.,  L.  R 
i;  31  L.  T.  (N.  s.)  847.  In  Indiana 
itoul  V.  Indianapolis,  etc,  R.  Co.,  4 

1.  L.  247  (aflinning  /.  <-.,  Irish   Rep. 

).,  25  Barb.  183,  See  Whitford  t 
:ad  v.  Greai  Eastern  R.  Co.,  L.  R, 


homicide  of  a  husband  or  patent  i 
[u:tioD  is  limited  to  »ucii  cases.  Geoi 
V.  South- Western  R.  Co,  57  Ga.  357 
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trator  for  the  death  of  a  wife  and  for  the  benefit  of  the  hus- 
band, it  was  held  that,  on  the  death  of  the  husband,  the 
action  did  not  survive  for  the  benefit  of  a  child,  but  abated 
on   account   of   the   death  of  the  real  party   in   interest/ 
Where  a  husband  and  wife  were  both  injured  by  the  same 
accident,  and  both  died,  but  the  husband  a  little  before  the 
wife,  it  was  held  that  the  right  to  damages  vested  absolutely 
in  the  wife,  and  on  her  death  went  to  her  heirs,  to  the  exclu- 
sion of  the  heirs  of  the  husband.'     In  an  English  case,  in  an 
action  by  the  plaintiff,  a  child  seven  years  of  age,  by  his 
next  friend,  for  injuries  done  to  him  by  the  horse  of  the 
defendant,  and  where   the  jury   found   a   verdict  of  ;f  150, 
and   nine   days   after   the   trial  the   child   died,   and  judg- 
ment was  afterwards  signed  by  the  next  friend,  and  an  ap- 
plication was  subsequently  made  to  stay  proceedings,  or  for 
a  new  trial,  on  the  ground  of  the  death  of  the  plaintiff  since 
the  trial,  it  was  held  that,  although  the  damages  were  pre- 
sumably given  on  the  supposition  that  the  child  would  con- 
tinue to  live,  the  case  was  not  one  in  which  the  court  would 
grant  a  new  trial.^     In  New  York,  it  is  held  that  in  case  of 
the  death  of  the  defendant  in  an  action  under  the  statute, 
the  action  survives  against  the  personal  representatives  of 
the  wrong-doer.*     By  a  statute  in  North  Carolina,  '*  no  action 
*    *    *     except  suits  for  penalties  and  for  damages  merely 
vindictive^   shall   abate   by   reason  of   the   death  of  either 
\  party." '     Under  this  statute,  it  was  held  that  an  action  for 

the  death  of  a  person  would  not  abate  on  the  death  of  the 
defendant,  because  the  damages  in  such  a  case  are  confined 
\  to  the  amount  of  pecuniary  injury^  and  therefore   it   is  not 

I  an  action  for  "  damages  merely  vindictive."  ^ 

J    Woodward  v.  Chicago,  etc.,  R.  Co.,  23  Wis.  400. 
^    ^Valdo  V.  Goodsell,  33  Conn.  432. 

f    K.rainer  v.  Waymark,-4  Hurl.  &   C.  427;  j.  r.,  L.  R.  i   Exch.  241;   12 
f.»^-  (^»-  s.)  395;  35  L.  J.  (Exch.)  148;   14  Week.  Rep.  659;  14  L.  T.  (n.  s.) 

^«rtore  v,  Wiswall,   16  How.  Pr.  8.     But  see  note  to  Green  v,  Hudson 
River  l^   Q^ ^  |5  jjow.  Pr.  239,  and  Broom's  Leg.  Max.  (4th  ed.)  565. 
^«v.  Code  N.  C  1855,  chap,  i,  sec.  I* 
^oilier  V,  Arrington,  Phillips  L.  (N.  C.)  356, 

VOL.  V.  NO.  3.  23 
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caused  by  the  negligence  of  the  officers  of  such  vessel.' 
Statutes  such  as  we  are  considering,  although  applicable  to 
marine  torts,  do  not  infringe  the  jurisdiction  of  the  Federal 
courts ;  nor  do  they  infringe  the  commercial  power  of  Con- 
gress.' Where  a  statute  3  giving  an  action  for  the  death  of 
a  person,  caused  by  a  wrongful  act,  also  provides  "  that  such 
action  shall  be  brought  for  a  death  caused  in  this  State,  and 
in  some  court  established  by  the  Constitution  and  laws  of 
the  same,"  it  prevents  the  removal  of  the  action  to  the 
Federal  court  and  maintaining  it  there  by  a  non-resident 
plaintiff,  under  the  act  of  Congress  of  March  2,  1867.* 

XVI I L  Pleading  and  Evidence  under  the  Statute.^  —  (i.) 
Whether  Names  of  the  Beneficiaries  must  be  stated  in  the 
Declaration^  etc.  —  It  has  been  held  that  the  names  of  the 
beneficiaries,  and  their  relationship  to  the  deceased,  must  be 
stated  in  the  declaration  ;  ^  but  the  contrary  is  also  asserted.' 

'  The  City  of  Brussels,  6  Ben.  370.  See  action  for  same  injury.  Ryall  v, 
Kennedy,  8  Jones  &  Sp.  (N.  Y.)  347.  See  also  Plummer  v,  Webb,  Ware, 
75;  Boutiiler  v.  Milwaukee,  8  Minn.  97;  Glaholm  v.  Barker,  L.  R.  i  Ch. 
App.  223;  J.  r.,  L.  R.  2  Eq.  598;  Smith  v.  Brown,  L.  R.  6  Q.  B.  729  . 

'  Steamboat  Co.  v.  Chase,  16  Wall.  522 ;  Sherlock  v.  Ailing,  93  U.  S.  99 
(affirming  s,  ^.,  44  Ind.  184). 

3  Rev.  Stais.  Wis.  1878,  p.  1020,  sec.  4255. 

♦  Whiton  V.  Chicago,  etc,  R.  Co  ,  25  Wis.  424;  s.  c,  21  Wis.  305.  See 
Baltimore,  etc.,  R.  Co.  v,  Wightman's  Administrator,  29  Gratt.  431. 

^  For  the  form  of  declaration  under  Lord  Campbell's  Act,  see  Chitty's 
Prcc  Plead.  (2d  ed.)  256. 

^  Indianapolis,  etc.,  R.  Co.  v,  Keely's  Administrator,  23  Ind.  133;  Safford 
V.  Drew,  3  Duer,  627 ;  Baltimore,  etc.,  R.  Co.  v,  Gettle,  3  W.  Va.  376.  See 
Chicago  V.  Scholten,  75  111.  468.  So  held  in  Maine,  where  the  remedy  is  by 
indictment  The  State  v.  Grand  Trunk  R.  Co.,  60  Me.  145.  Under  the 
Pennsylvania  statute,  providing  that  an  action  for  the  death  of  a  father  is  prop- 
erly brought  in  the  name  of  ail  the  children,  it  is  held  that  there  can  be  a  joint 
recovery  without  showing  a  joint  damage.  North  Pennsylvania  R.  Co.  v. 
Robinson,  44  Pa.  St  175,  and  the  words  "parents"  and  ''children''  in  the 
statute  are  used  to  indicate  the  family  relation  in  point  of  fact  as  the  foundation 
of  the  action,  without  regard  to  age.  Pennsylvania  R.  Co.  v.  Adams,  55  Pa. 
St  499. 

7  Keller  v.  New  York,  etc.,  R.  Co.,  24  How.  Pr.  172;  Alabama,  etc.,  R. 
Co.  V.  Waller,  48  Ala.  459.  See  also  Baltimore,  etc.,  R.  Co.  v,  Wightman's 
Administrator,  29  Gratt.  431. 
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Elsewhere,  it  is  sufficient  to  allege  that  there  are  persons 
who  are  entitled  to  damages,  and  it  is  unnecessary  to  name 
them  in  the  declaration.'  In  Maryland,  it  is  held  that  but 
one  action  can  be  brought,  and  that  if  the  action  is  brought 
to  the  use  of  part  of  the  beneficiaries  it  will  not  prejudice 
the  rights  of  the  defendant,  nor  of  those  of  the  beneficiaries 
that  are  joined  in  the  suit.*  In  Illinois,  in  a  case  where  the 
declaration  limited  the  next  of  kin  to  the  father  of  the 
deceased,  the  plaintiff  was  not  allowed  to  show  that  there 
were  other  **  next  of  kin  "  entitled  to  damages.^  In  New 
York,  it  is  held  that  an 'action  for  the  death  of  a  passen- 
ger, under  the  statute,  might  properly  be  brought  under  the 
contract  of  carriage,  and  the  tort  waived.* 

(2.)  Whether  the  particular  Acts  of  Negligence  must  be 
pleaded,  etc.  —  Generally,  it  is  held  that  the  particular  acts 
of  negligence  causing  the  death  of  the  party  injured 
need  not  be  set  out ;  ^  and  it  is  not  necessary  to  allege  that 
pecuniary  damage  has  been  sustained.^  But,  under  a  statute 
giving  an  action  for  the  killing  of  a  person  by  the  use  of 
deadly  weapons,  "  not  in  self-defence,"  it  must  be  alleged 
that  the  killing  was  not  done  in  self-defence.^  Where  the 
plaintiff  alleged  that  he  would  be  compelled  to  pay  a  certain 
sum  for  medical  attendance,  funeral  and  other  expenses, 
caused  by  the  death  of  his  son,  it  was  held  that  such  ex- 
penses, if  it  was  shown  that  the  plaintiff  was  liable  for  them, 
might  be  considered  incurred,  and  it  would  have  been  a  suf- 


*  Jeflfersonville,  etc.,  R.  Co.  v.  Hendricks,  41  Ind.  48;  Woodward  v,  Chi- 
cago, etc.,  R.  Co.,  23  Wis.  400;  Chicago,  etc.,  R.  Co.  v.  Morris,  26  III.  400; 
Conant  v.  Griffin,  48  111.  410. 

"  Deford  V.  The  State,  30  Md.  179. 

3  Quincy  Coal  Co.  v.  Hood,  77  111.  68.  See  also  Conant  v.  Griffin,  48 
111.  410. 

4  Doedt  V.  Wiswall,  15  How.  Pr.  128. 

5  Indianapolis  R.  Co.  z/.  Keely*s  Administrator,  23  Ind.  133;  Oldfield  c 
New  York,  etc.,  R.  Co.,  14  N.  Y.  310;  Alabama,  etc.,  R.  Co.  r.  Waller,  48 
Ala.  459;  The  State  z/.  Railroad,  52  N.  H.  528.  But  see  Lexington  v,  Lewis's 
Administratrix,  10  Bush,  677. 

^  Chapman  v,  Rothwell,  27  L.  J.  (Q.  B.)  315;  x.  c,  4  Jur.  (n.  s.) 
1 180. 

7  Becker  v.  Crow,  7  Bush,  198. 
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ficient  statement  of  the  damages  if  the  items  had  been  given.* 
Where  a  petition  stated  that  the  deceased  was  a  passenger 
on  a  railroad  train,  it  was  held  that  it  might  be  afterwards 
amended  so  as  to  allege  that  he  was  being  transported  as  an 
employee."  It  is  not  necessary  to  refer  to  the  statute  in 
stating  the  cause  of  action.^  An  action  for  the  death  of  the 
deceased  cannot  be  joined  with  an  action  by  the  plaintiff  to 
recover  for  personal  injuries  received  by  himself,  caused  by 
the  same  negligent  act ;  *  but  an  objection  to  such  joinder 
must  be  made  before  the  defendant  files  his  answer.* 

(3.)  Evidence.  —  The  same  rules  of  evidence  and  principles 
of  law  apply  in  actions  under  the  statutes  in  New  Hampshire 
and  Maine,  which  are  criminal  in  form,  as  are  applied  in  civil 
cases.^  In  Massachusetts,  it  is  held  that  evidence  of  death 
being  caused  by  giving  poison  by  mistake  is  sufficient  to 
support  an  action  under  a  statute '  which  provides  that 
actions  for  damage  to  the  person  shall  survive.^  In  cases 
where  it  is  held  necessary  to  show  the  marriage  of  the  parties 
to  the  action,  or  for  whom  the  action  is  brought,'  it  may  be 
proved  by  showing  by  the  parties  themselves  that  they  were 
married,  and  had  lived  together  for  a  number  of  years,'®  or 
it  may  be  shown  by  general  reputation." 

*  Roeder  v,  Ormsby,  22  How.  Pr.  270;  j.  r.,  13  Abb.  Pr.  334. 
'  Kansas,  etc.,  R.  Co.  v.  Salmon,  14  Kan.  512. 

3  While  v..  Maxcy,  64  Mo.  552;  Kennayde  v.  Pacific  R.  Co.,  45  Mo.  255. 
Under  the  Missouri  Damage  Act  (Wag.  Mo.  Stats.  519),  a  father  and  mother 
may  join  as  plaintiffs,  although  they  were  divorced  before  the  cause  of  action 
accrued.     Buel  v.  St.  Louis  Transfer  Co.,  45  Mo.  562;  s,  r.,  52  Mo.  457. 

*  Cincinnati,  etc.,  R.  Co.  v.  Chester,  57  Ind.  297.  See  also  Lucas  v.  New 
York,  etc.,  R.  Co.,  21  Barb.  245. 

5  Chiles  V.  Drake,  2  Mete.  (Ky.)  146.  For  an  instance  of  a  negative  preg- 
nant in  pleading  under  the  statute,  see  Baker  v.  Bailey,  16  Barb.  54. 

^  The  State  v,  Manchester,  etc.,  R.  Co.,  52  N.  H.  528 ;  The  State  v.  Grand 
Trunk  R.  Co..  58  Me.  176;  The  State  v.  Consolidated  R.  Co.,  67  Me.  479. 

7  Gen.  Stats.  Mass.  i860,  chap.  127,  sec.  i;  chap.  128,  sec.  i. 

*  Norton  v.  Sewall,  106  Mass.  143. 

9  See  Toledo,  etc.,  R.  Co.  v.  Brooks,  81  111.  245;  Conant  v.  Griffin,  48 
in.*4io ;  Provost  v.  Jackson,  13  Low.  Can.  Jur.  170. 

'®  White  V,  Maxcy,  64  Mo.  552. 

'*  Conant  v.  Griffin,  48  111.  410.  For  proof  of  identity  of  deceased,  see 
Kansas,  etc.,  R.  Co.  v.  Miller,  2  Col.  442;  and   see  Luke  v.  Calhoun  Co., 
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XIX.  Measure  of  Damages.  —  ( i ,)  Pecuniary  Injury  —  Not 
a  Solatium.  —  It  has  been  almost  universally  held  that  the 
principle  under  which  damages  are  to  be  assessed  under  the 
statute  is  that  of  pecuniary  injury,  and  not  as  a  solatium. 
No  compensation  can  be  given  for  wounded  feelings,  or  the 
loss  of  comfort  and  companionship  of  a  relative.  The  lead- 
ing case  on  this  subject  is  Blake  v.  Midland  Railway  Com- 
pany." It  has  been  frequently  cited  and  generally  approved 
in  the  United  States.'  '  But  the  damages  arc  not  confined  to 
an  immediate  loss  of  money  to  those  for  whose  benefit  the 
action  is  brought.  Thus,  the  loss  of  the  benefit  of  an  edu- 
cation and  the  comforts  and  conveniences  of  life,  depending 
upon  the  possession  of  pecuniary  means  to  obtain  them, 
through  the  death  of  a  relative  whose  duty  or  habit  it  was 
to  supply  them,  is  an  injury  in  respect  of  which  an  action 

53  Ala.  iij,  where  a  photograph  was  offered  in  evidence  for  this  purpose. 
For  cases  of  compelency  of  witness,  see  Quin  v.  Moore,  15  N.  V.  431 :  Enl- 
whislle  V.  Feighner,  60  Mo.  214:  UlinoU.  etc..  R.  Co.  v.  Weldon,  53  111.  390. 
The  evidence  must  agree  with  the  pleadings.  Flannigan's  Administrator  v. 
Wilmington,  4  Housl.  548.     See  also  Long  v.  Doxey,  50  Ind.  3S5. 

'  18Q.  B.93;  ..  f.,  21  L.  J.  (Q.  B.)  233. 

'  Chicago  I'.  Major,  iS  111.  349  j  Chicago,  etc.,  R.  Co.  v.  Morris,  36  III. 
4C0;  Chicago,  etc.,  R.  Co.  v.  Shannon.  43  111.  33S:  Chicago,  etc.,  R.  Co.  v. 
Swett,  45  111.  197;  Conant  v.  Uriffin,  4S  111.  410;  Illinois,  etc,  R.  Co.  v. 
Weldon,  52  111.  190;  Illinois,  etc.,  R.  Co.  t-.  Baches.  55  III.  379;  Chicago  v. 
SchoUcn,  75  111.  468:  Chicago  v.  Harwood,  80  111.  8S ;  Pennsylvania  R.  Co. 
V.  McCloskey's  Administrator,  33  Pa.  St.  526 ;  Pennsylvania  R.  Co.  f.  Ogier, 
35  Pa.  St.  60;  Pennsylvania  R.  Co.  v.  Zel>c,  33  Pa,  St.  318:  North  Pennsyl- 
vania R.  Co.  V.  Robinson.  44  Pa.  SL  175;  Pennsylvania  R.  Co.  :'.  Butler.  57 
Pa.  St.  335;  Pennsylvania  R.  Co.  v.  Goodman,  6z  Pa.  St.  329;  Huntingdon. 
t.ic..  R.  Co.  V.  Decker,  84  Pa.  St.  419:  South-Western  R.  Co.  i'.  Paulk,  34 
Ua.  356;  Kansas,  etc.,  R.  Co.  v.  Miller.  3  Cot.  443;  Brady  v.  Chicago,  ^ 
Biss.  448;  Barley  v.  Chicago,  etc..  R.  Co.,  4  Biss.  430;  Lehman  v.  Brooklyn, 
29  Barb.  334;  Green  r.  Hudson  River  R.  Co.,  33  Barb.  35  ;  K ester  t>.  Smith, 
66  N.  C.  154;  Collier  v.  Arrington,  Philt.  L.  (N.  C.)  356;  Telfer  v.  Northern 
R.Co.,  30N.  J.  L.  l8«i  Paulmier  I/.  Erie  R.  Co.,  34  N.  J.  L.  151;  Donald- 
son V,  Mississippi  R.  Co.,  18  Iowa,  280;  Nashville,  etc.,  R.  Co.  v.  Stevens,  c 
Heislt.  13;  Covington  Street  R.  Co.  v.  Packer,  9  Bush,  455 ;  Ohio,  etc.,  R.  Co 
V.  Tindall,  13  Ind.  366;  Long  v.  Morrison,  14  Ind.  595.  See  also  James  v 
Christy,  18  Mo.  161,  and  Hyatt  ii.  Adams,  16  Mich.  180.  And  see,  centra 
Ravary  v.  Grand  Trunk  R.  Co.,  6  Low,  Can.  Jur.  49,  and  note  (ovcrrvline  1 
--.,  1  Low.  Can.  Jur.  280). 
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may  be  maintained.'  So,  the  injury  to  a  widow  for  the  loss 
of  her  husband's  care,  protection,  support,  and  assistance 
may  be  considered  in  estimating  damages.' 

(2.)  Duty  of  Jury  in  estimating  Damages,  —  The  damages 
in  such  cases  must  depend  very  much  on  the  good  sense 
and  sound  judgment  of  the  jury  upon  all  the  facts  and  cir- 
cumstances of  each  particular  case.^  While  it  is  not  neces- 
sary for  any  witness  to  express  an  opinion  ^  as  to  the  amount 
of  pecuniary  loss  suffered  by  the  survivors,  the  jury  being 
allowed  to  make  an  estimate  themselves  from  facts  proved,^ 
yet  their  estimate  must  be  based  upon  the  facts  in  evidence,* 
and  they  should  be  properly  instructed  as  to  the  principles 
of  law  applicable  to  the  facts  before  them.^  They  may  take 
into  consideration  the  decedent's  health,  age,  habits  of  in- 
dustry and  sobriety,  personal  characteristics,  qualities,  mental 
and  physical  capacities  to  render  service,  and  the  probability 
of  length  of  life.*  To  show  the  latter,  standard  life-tables 
may  be  introduced  in  evidence.?     But  it  would  be  improper 

'  Pym  V,  Great  Northern  R.  Co.,  2  Best  &  S.  759;  s,  c,  31  L.  J.  (Q.  B.) 
249.     Affirmed  in  4  Best  &  S.  396 ;  32  L.  J.  (Q.  B.)  377. 

'  Atchison  v.  Twine,  9  Kan.  350.  Under  the  Connecticut  statute,  the  ground 
of  damages  is  not  the  loss  to  the  relatives  of  the  deceased,  but  the  injury  to 
himself.  Goodsell  v,  Hartford,  etc.,  R.  Co.,  33  Conn.  51 ;  Soule  v,  New 
York,  etc,  R.  Co.,  24  Conn.  575. 

3  Railroad  Co.  v.  Barron,  5  Wall.  90  (affirming  s,  r.,  i  Bisff.  412,  453). 

^  Pennsylvania  R.  Co.  v,  Henderson,  51  Pa.  St.  315 ;  s.  r.,  43  Pa.  St.  449. 

5  Chicago  V.  Major,  18  111.  349 ;  Kansas,  etc.,  R.  Co.  v.  Miller,  2  Colo.  442. 
Chicago  V.  Scholten,  75  111.  468. 

^  Chicago,  etc.,  R.  Co.  v.  Swett,  45  111.  197. 

7  Chicago,  etc..  R.  Co.  v,  Austin,  69  111.  426;  Pennsylvania  R.  Co.  v, 
Butler,  57  Pa,  St  335  (overruling  Pennsylvania  R.  Co.  v,  McCloskey's  Admin- 
istrator, 23  Pa.  St.  526) ;  Pennsylvania  R.  Co.  v.  Ogier,  35  Pa.  St.  60 ;  Green 
V.  Hudson  River  R.  Co.,  32  Barb.  25;  Pennsylvania  R.  Co.  v,  Goodman,  62 
Pa.  Sl  329. 

^  Chicago  V.  Major,  18  111.  349;  Castello  v.  Landwehr,  28  Wis.  522;  Ma- 
con, etc.,  R.  Co.  V.  Johnson,  38  Ga.  409 ;  Atlanta,  etc.,  R.  Co.  v,  Ayres,  53 
Ga.  12;  David  v.  South- Western  R.  Co.,  41  Ga.  223;  and  cases  cited,  page 
346,  note  2. 

9  Donaldson  v»  Mississippi,  etc.,  R.  Co.,  18  Iowa,  280;  South- Western  R. 
Co.  V,  Paulk,  24  Ga.  356;  Walters  v.  Chicago,  etc.,  R.  Co.,  41  Iowa,  71 ;  j.  r., 
36  Iowa,  458;  Sauter  v.  New  York,  etc.,  R.  Co.,  66  N.  Y.  50;  Macon,  etc.,  R. 
Co.  V,  Johnson,  38  Ga.  409 ;  Georgia  R.  Co.  v.  Oaks,  52  Ga.  410 ;  Louisville, 
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to  admit  evidence  as  to  the  wealth  of  the  defendant,'  or  the 
poverty  of  the  widow  and  next  of  kin,  or  the  fact  that  she  is 
deformed  and  disabled  ; '  for  such  facts  would  not  increase 
or  diminish  the  pecuniary  loss  sustained  by  the  parties  com- 
plaining. Although  in  the  case  of  a  suit  for  damages  fot 
the  death  of  a  boy  seven  or  eight  years  of  age  it  has  been 
held  that,  if  the  family  was  poor,  the  fact  that  the  boy  would 
probably  early  have  commenced  to  assist  in  supporting  the 
family  may  be  taken  into  consideration.'  It  is,  however, 
unnecessary  that  the  survivors  for  whose  benefit  the  suit  i: 
brought  should  have  a  legal  claim  on  the  deceased.^  Yet  il 
has  been  held  that,  in  most  instances,  there  must  be  evi- 
dence of  pecuniary  toss  on  the  part  of  the  survivor  foi 
whose  benefit  suit  is  brought.'     In  a  case  where  there  was 

etc.,  R.  Co.  V.  Mahony's  AdministralH):,  7  Bush,  235.  And  see  Rowley  :' 
London,  etc..  R.  Co.,  L.  R.  8  Exch.  121;  i.  c,  4a  L.  J.^Exch.)  153;  alsi 
Johnson  V.  Hudson  River  R.  Co.,  6  Duer,  633.  And  see.  tantra,  Armswortt 
V.  South-Easlern  R.  Co..  11  Jur.  758. 

■  Conant  v.  Griffin,  4S  111.  4>o. 

•  IlliDois,  etc.,  R.  Co.  Ti.  Baches,  55  III.  379. 

3  Barley  v.  Chicago,  elc,  R.  Co.,  4  Bis-.  430. 

'  Railroad  Co.  v.  Barron,  5  Wall.  90  (affirming  i.  c,  I  Biss,4ll,  453);  Kellei 
V.  New  York,  etc.,  R.  Co.,  17  How.  Pr.  loi ;  Paulmier  v.  Erie  R.  Co.,  34  N 
J.  L.  151;  Pennsylvania  R.  Co.  v.  Keller,  67  Pa.  St.  300:  Oldfield  v.  Ne¥ 
York,  etc.,  R.  Co.,  14  N.  V.  310;  Mclnlyre  v.  New  York,  elc,  R.  Co..  37  N 
Y.  287 ;  Grotenttemper  v.  Harris,  15  Ohio  St.  510. 

»  Chicago,  etc,  R.  Co.  v.  Morris,  j6  111.  400,  403.  See  Dickens  ti.  Nev 
York,  elc.,  R.  Co.,  1  Abb.  Dec.  504.  Such  pecuniary  damage  will  be  pre 
sumed  in  the  case  of  an  action  for  the  beneiit  of  a  widow  and  children.  Ad 
ministratrii  of  Dunhene  v.  Ohio  Life,  etc,  Co.,  i  Disney,  IS7-  Also  in  ihi 
case  of  a  suit  for  the  death  of  a  child,  for  the  benelil  of  parents.  Chicago  v 
Scholten,  75  111.  468;  Condon  v.  Great  Southern  R.  Co.,  16  Ir.  C.  L.  (n.  s. 
415.  And  sec  Bsltimore,  etc,  R.  Co.  v.  Kelly,  Z4  Md.  171.  But  see  Bell  v 
Wooten,  53  Ga.  6S4;  and  Allen  v.  Atlanta  Street  R.  Co.,  54  Ga.  503:  Ihl  v 
Forty-second  Street,  etc.,  R.  Co.,  47  N.  V.  317.  And,  in  the  case  of  the  deall 
of  a  child,  his  parents  are  entitled  to  damages  for  the  loss  of  his  services  umi 
he  would  have  come  of  age.  Rockford.  etc,  R.  Co.  v.  Delaney,  81  111.  198 
McGovern  v.  New  York,  etc.,  R.  Co..  67  N.  Y.  417.  And,  in  some  cases,  fo 
damages  for  services  he  would  have  rendered  after  thai  time.  Potter  v.  Chicago 
etc.,  R.  Co.,  zi  Wis.  37a;  1.  c,  ii  Wis.  615.  See  Seaman  i'.  Farmers'  Loan 
etc.,  Co.,  15  Wis.  578,  where  it  was  asked  that  the  jury  be  instructed  to  con 
sider,  in  mitigation  of  damages,  the  probability  of  the  marriage,  at  the  age  o 
eighteen,  of  a  young  lady  whose  death  was  the  cause  of  action. 
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no  evidence  that  the  deceased  was  fitted  by  nature,  educa- 
tion, or  by  disposition,  to  furnish  his  children  either  instruc- 
tion or  moral,  physical,  or  intellectual  training,  it  was  held 
that,  while  such  elements  based  on  proof  might  be  taken  into 
consideration,  yet,  without  proof,  the  jury  should  not  be  in- 
structed to  consider  them.'     In  an  action  by  a  parent  for 
the  death  of  a  child,  damages  have  sometimes  been  allowed 
.    for  nursing  and  medical  attendance  before  death,  and  for 
the  funeral  expenses.'     If  recoverable  at  all,  in  California, 
they   must  be  specially   pleaded.^     In  England,    expenses 
for  the  funeral  and  for  mourning  are  not  allowed.* 
(3.)  Nominal  Damages  —  Exemplary   Damages,  —  In  En- 
^  gland,  it  is  held  that  if  there  is  no  proof  of  actual  damages, 

even  nominal  damages  are  not  allowed ;  s  but,  in  the  United 

*  Illinois,  etc.,  R.  Co.  v.  Weldon,  52  III.  290.  See  also  Chicago,  etc.,  R. 
Co.  v.  Austin,  69  111.  426;  Tilley  ».  Hudson  River  R.  Co.,  29  N.  Y.  252; 
Mitchell  V,  New  York,  etc.,  R.  Co.,  2  Hun,  535;  s,  c,  5  Thomp.  &  C.  122; 
Mclntyrc  v.  New  York,  etc.,  R.  Co.,  37  N.  Y.  287. 

'  Pennsylvania  R.  Co.  v.  Bantom,  54  Pa.  St.  495 ;  Cleveland,  etc.,  R.  Co. 
V.  Rowan,  66  Pa.  St.  393;  Owen  v,  Brockschmidt,  54  Mo.  285. 
3  Gay  V.  Winter,  34  Cal.  153. 

*  Boulter  v.  Webster,  13  Week.  Rep.  289;  Dalton  v,  South-Eastern  R.  Co., 
I                4  C.  B.  (n.  s.)  296;  s.  r.,  4  Jur.  (n.  s.)  711  ;  27  L.  J.  (C.  P.)  227 ;  Franklin  v. 

South-Eastern  R.  Co.,  3  Hurl.  &  N.  211 ;  j.  r.,  4  Jur.  (n.  s.)  565.  For  cases 
where  the  question  of  the  excessive  amount  of  damages  awarded  by  juries 
for  injuries  resulting  in  death  has  been  discussed  in  the  appellate  courts, 
see  the  following  authorities:  Chicago,  etc.,  R.  Co.  v.  Shannon,  43  111.  338; 
Illinois,  etc.,  R.  Co.  v.  Weldoir,  52  111.  290;  Lehman  v,  Brooklyn,  29  Barb. 
234;  Telfer  v.  Northern  R.  Co.,  30  N.  J.  L.  188;  Mclntyre  z/.  New  York, 
etc,  R.  Co.,  47  Barb.  515;  Rose  v,  Des  Moines,  etc.,  R.  Co.,  39  Iowa,  246; 
Potter  z/.  Chicago,  etc.,  R.  Co.,  22  Wis.  615;  Paulmier  v,  Erie  R.  Co.,  34  N. 
]•  L.  151;  Oldfield  V.  New  York,  etc.,  R.  Co.,  3  E.  D.  Smith,  103;  s,  f.,  14 
N.  V.  310;  Hutton  V,  Windsor,  34  Upp.  Can.  Q.  B.  487.  For  cases  discussing 
sach  statutes,  on  the  subject  of  damages,  in  Iowa,  Tennessee,  Wisconsin,  and 
California,  see  Walters  z/.  Chicago,  etc.,  R.  Co.,  36  Iowa,  458;  s.  ^.,  41  Iowa, 
71;  Sherman  v.  Western  Stage  Co.,  24  Iowa,  515;  Muldowney  v.  Illinois, 
etc.,  R.  Co.,  36  Iowa,  462;  Lawrence  v,  Bimey,  40  Iowa,  377;  Rose  v. 
Des  Moines,  etc.,  R.  Co.,  39  Iowa,  246;  Nashville,  etc.,  R.  Co.  v.  Stevens, 
9  Heisk.  12;  Nashville,  etc.,  R.  Co.  v.  Prince,  2  Heisk.  580;  Railroad  v. 
Mitchell,  II  Heisk.  400;  Collins  v.  East  Tennessee  R.  Co.,  9  Heisk.  841; 
Woodward  v,  Chicago,  etc.,  R.  Co.,  23  Wis.  400;  Taylor  v.  Western,  etc., 
R.  Co.,  45  Cal.  323.     And  see  Jeffersonville,  etc.,  R.  Co.  v,  Riley,  39  Ind.  568. 

*  Duckworth  v,  Johnson,  4  Hurl.  &  N.  653;  Boulter  v,  Webster,  13  Week. 
Rep.  289;  s.  r.,  II  L.  T.  (N.  s.)  598. 
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States,  in  such  a  case,  nomi  al  damages  may  be  given.'  Af 
the  damages  are  intended  to  be  compensatory,  usually 
exemplary  damages  should  not  be  allowed.'  In  Kentuck] 
and  California,  such  damages  are  expressly  allowed  b] 
statute.'  In  Missouri,  the  statute  provides  that  "in  ever> 
such  action  the  jury  may  give  such  damages  as  they  maj 
deem  fair  and  just,  »  *  ♦  having  regard  to  the  mitigat- 
ing  or  aggravating  circumstances  attending  such  wrongful  act 
neglect,  or  default''  Under  this  statute,  the  amount  of  dam^ 
ages  is  not  limited  to  the  actual  pecuniary  loss  suffered  ir 
the  death  of  a  child ;  the  court  say  that  "  such  a  construe 
tion  would  make  the  words  [of  the  statute,  italicised]  wholl) 
meaningless  and  inoperative."* 

{4.)  Evidence  in  Mitigation  of  Damages.  — Evidence  as  tt 
the  business,  education,  and  habits  of  sobriety  and  economj 
of  the  deceased  is  admissible.'  So  also  the  character  of  thi 
deceased  as  a  drunken,  worthless  man,  making  no  provisiot 
for  his  family,  but  being  a  burden  to  them  for  his  support 
is  proper  matter  to  be  proved  in  mitigation  of  damages.*  Ii 
the  case  of  collateral  kindred,  it  wilt  be  admissible  for  th( 
defendant  to  controvert  the  fact  of  dependency  upon  th« 
deceased  for  support ;  and  in  the  case  of  a  parent,  to  shov 
he  was  not  entitled  to  the  services  of  his  minor  child.'  Bu 
evidence  will   not  be  heard  of  money  received  by  a.widov 

'  Quin  I'.  Moore,  15  N.  V.  432;  Chicago,  elc,  R.  Co.  v.  Shannon.  4 
111,  338;  Chicago,  etc,  R.  Co.  v.  Swctt,  4S  "I.  >97;  Chicago  v.  Scholten,  7 
III.  468;  lb)  V.  Forly-sccond  Street,  etc.,  R.  Co.,  47  N.  Y.  317;  Lehman  t 
Brooklyn,  29  Barb.  Z34. 

'  Conant  v.  Griffin,  48  III.  410:  Soulh-Western  R.  Co.  v.  Paulk.  24  Gi 
356;  Pennsylvania  R.  Co.  v.  Henderson,  51  Pa.  St.  315;  Cleveland,  etc.,  F 
Co.  V.  Rowan,  66  Pa.  Si.  393;  Ballimoie.  etc.,  R.  Co.  v.  Kelly.  34  Md.  J71 
But  see  Kanias  Pacific  R.  Co.  v.  Miller.  2  Col.  44Z.  And  see  a  case  whei 
the  value  of  certain  mining  slocks  and  notes  was  supposed  to  have  been  ca 
cuhled  in  the  amountof  the  verdict.     Kansas,  etc,  R,  Co.  v.  Cutter,  19  Kin.  8. 

3  Bowler  v.  Lane,  3  Melc.  (Ky.)  311 ;  Covinglon  Slreel  R.  Co.  v.  Packe 
9  Bush,  45s;  Louisville,  etc.,  R.  Co.  v.  Case's  Adminislralor,  9  Bush,  72* 
Jacobs's  Adininistraior  v.  Louisville,  elc,  R.  Co.,  10  Bush.  263;  Myers  11.  S» 
Francisco,  41  Cal.  215. 

4  Owen  -.,.  Brockschmidl.  54  Mo.  285. 

5  Taylor  v.  Western,  etc.,  R.  Co.,  45  Cal.  323. 

^  Nashville,  etc.,  R.  Co.  v.  Prince.  1  Heisk.  5S0. 
^  Quincy  Coal  Co.  v.  Hood.  77  III.  68. 
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on  a  policy  of  insurance  on  the  life  of  the  deceased,  and  it 
is  not  to  be  taken  into  account,  by  the  jury,  in  assessing 
damages.' 

XX,  Distribution  of  Damages.  —  The  damages  recovered 
in  actions  for  the  death  by  wrongful  act  are  not  for  the 
benefit  of  creditors  of  the  deceased.  Most  of  the  statutes 
provide  how  they  shall  be  distributed,  and  some  of  them  by 
express  words  exclude  creditors.  The  personal  representa- 
tive brings  the  action,  not  in  the  right  of  the  estate,  but  as 
a  trustee  for  the  distributees.'  Such  statutes  are  enacted,  as 
respects  the  measure  of  damages,  upon  the  idea  that,  as  a 
general  fact,  the  personal  assets  of  the  deceased  would  take 
the  direction  given  them  by  the  law  governing  the  case  of 
intestates.  Hence  any  damages  given  must,  as  a  general 
thing,  be  so  distributed,  even  though  the  party  has  left  a  will 
not  so  devoting  his  property.^ 

Frank  W.  Peebles. 

St.  Louis,  Mo. 

'  Althorf  V,  Wolfe,  22  N.  Y.  355;  Sherlock  v.  Ailing,  44  Ind.  184;  Brad- 
barn  V,  Great  Western  R.  Co.,  44  L.  J.  (Exch.)  9;  j.  r.,  L.  R.  10  Exch.  i; 
Baltimore,  etc.,  R.  Co.  v,  Wightman's  Administrator,  29  Gratt.  431.  But  see, 
contra,  a  decision  of  Lord  Campbell  at  Nisi  Prius.  Hicks  v,  Newport,  etc, 
R.  Co.,  cited  in  4  Best  &  S.  403,  note. 

^  Chicago  V,  Major,  18  111.  349;  North  Pennsylvania  R.  Co.  v,  Robinson, 
44  Pa.  St.  175;  Paulmier  v,  Erie  R.  Co.,  34  N.  J.  L.  151 ;  Drake  v.  Gilmore, 
52  N.  Y.  389;  Andrews  v,  Hartford,  etc.,  R.  Co.,  34  Conn.  57 ;  Quin  v,  Moore, 
15  N.  Y.  432;  Needham  v.  Grand  Trunk  R.  Co.,  38  Vt.  294,  304;  Yertore  v, 
Wiswall,  16  How.  Pr.  8;  Steel  v.  Kurtz,  28  Ohio  St.  191. 

3  Railroad  v.  Barron,  5  Wall.  90. 
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II. 

/.  Right  of  Jury  to  determine  the  Law.  —  An  opinion  i 
Chief  Justice  Sharswood,  of  Pennsylvania,  delivered  c 
May  5,  1879,'  will  be  studied  with  much  interest  in  coi 
nection  with  the  vexed  question  of  the  right  of  jurie 
in  criminal  cases,  to  determine  the  law.  The  indie 
ment  was  for  Hquor-selling  on  an  election-day.  The  tri 
judge  (Ross,  P.  J.)  charged  the  jury,  inter  alia,  as  follow 
the  parts  in  brackets  being  excepted  to  by  the  defendan 
"[You  are  instructed  by  the  senior  counsel  for  the  defeni 
ant  that  the  court  can  only  express  an  opinion  as  to  whi 
the  law  is,  but  that  this  opinion  does  not  bind  you.  N01 
gentlemen,  it  is  well  known  that  that  doctrine  was  one  I  rigid! 
enforced,  against,  in  many  instances,  the  protest  of  learnc 
counsel.  But  I  believed  it  to  be  grafted  in  our  system  < 
jurisprudence,  and  I  felt  a  jealous  anxiety  to  preserve  tl 
rights  of  the  citizen  and  the  jury  from  judicial  dominatio 
usurpation,  or  dictation.]  When  a  defendant  had  no  remcc 
after  conviction,  save  a  motion  for  a  new  trial  or  arrest  < 
judgment,  based  upon  errors  of  law,  before  the  same  judj 
who  committed  such  alleged  errors,  the  doctrine  was  wi: 
and  right.  [But  when  the  new  Constitution,  and  the  legi 
lation  in  pursuance  of  it,  gave  defendants  in  a  criminal  cou 
writs  of  error,  the  reason  which  led  to  the  adoption  of  tl 
doctrine  ceased,  and  the  doctrine  no  longer  exists.]  •  • 
[You  are  the  exclusive  judges  of  the  facts;  they  are  f 
you  alone.  The  law  is  for  the  court,  and  you  will  be  go 
erned  by  it,  or  you  will  not,  as  you  have  sworn  to  do,  try  tl 
case  '  by  the  law  and  the  evidence.'  ]  " 

'  Kane  v.  The  Com  man  w  est  th.  reported  in  ihe  Legal  Intelligencer,  M 
»3.  '879- 
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The  rulings  above  given  were  reversed  by  the  Supreme 
Court.  The  opinion  of  the  chief  justice,  after  referring 
with  approbation  to  the  opinion  of  Hall,  J.,  in  The  State  v. 
Croteau,*  proceeds  as  follows :  "  There  is  a  great  variety  of 
opinions  in  the  courts  of  the  United  States  and  of  the  sev- 
eral States.  While  all  concede  that,  under  the  provision  of 
the  Bill  of  Rights,  no  man  shall  be  twice  put  in  jeopardy  of 
life  or  limb  for  the  same  offence ;  that  where  the  jury  find 
in  favor  of  the  prisoner  a  verdict  of  not  guilty,  it  is  final,  it 
not  being  in  the  power  of  the  court  to  grant  a  new  trial  on 
motion  of  the  Commonwealth,  and  against  the  prisoner's 
consent,  or  of  any  higher  court  to  reverse  the  judgment; 

|f  it  has  been  strongly  contended  that,  though  the  jury  have 

the  power,  they  have  not  the  right,  to  give  a  verdict  con- 
trary to  the  instructions  of  the  court  upon  the  law ;  —  in  other 
words,  that  to  do  so  would  be  a  breach  of  their  duty  and  a 
violation  of  their  oath.  The  distinction  between  power  and 
right,  whatever  may  be  its  value  in  ethics,  in  law  is  very 
shadowy  and  unsubstantial.  He  who  has  legal  power  to  do 
any  thing,  has  the  legal  right.  No  court  should  give  a  bind- 
ing instruction  to  a  jury  which  they  are  powerless  to  enforce 

I  by  granting  a  new  trial  if  it  should  be  disregarded.     They 

may  present  to  them  the  obvious  considerations  which 
should  induce  them  to  receive  and  follow  their  instructions, 
but  beyond  this  they  have  no  right  to  go.  The  argument 
in  favor  of  their  taking  the  law  from  the  court  is  addressed, 
very  properly,  ad  verecundiam.  The  court  is  appointed  to 
instruct  them,  and  their  opinion  is  the  best  evidence  of  what 
the  law  is." 

The  opinion  of  Judge  Baldwin,  in  United  States  v.  Wil- 
son,' is  then  referred  to  "as  a  model  to  be  followed  by 
other  judges  when  called  on  to  instruct  the  jury  upon  the 
subject."  The  passage  quoted  from  Judge  Baldwin  is  as 
follows :  "  We  have  thus  stated  to  you  the  law  of  this  case, 
under  the  solemn  duties  and  obligations  imposed  on  us, 
under  the  clear  conviction  that  in  doing  so  we  have  pre- 

*  23  Vl  14.        . 

'  Baldw.  99. 
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sented  to  you  the  true  test  by  which  you  will  apply  tl 
evidence  to  the  law;  but  you  will  distinctly  understand  th: 
you  are  the  judges,  both  of  the  law  and  fact,  in  a  crimin 
case,  and  are  not  bound  by  the  opinion  of  the  court ;  y( 
may  judge  for  yourselves;  and  if  you  should  feel  it  yo 
duty  to  differ  from  us,  you  must  find  your  verdict  accor 
ingly.  At  the  same  time,  it  is  our  duty  to  say  that  it  is 
perfect  accordance  with  the  spirit  of  our  legal  institutioi 
that  courts  should  decide  questions  of  law,  and  the  juries, 
facts.  The  nature  of  the  tribunals  naturally  leads  to  tl: 
division  of  duties;  and  it  is  better,  for  the  sake  of  publ 
justice,  that  it  should  be  so.  When  the  law  is  settled  by 
court,  there  is  more  certainty  than  when  done  by  a  jury; 
will  be  better  known,  and  more  respected  in  public  opinio 
But  if  you  are  prepared  to  say  that  the  law  is  different  fro 
what  you  have  heard  from  us,  you  are  in  the  exercise  of 
constitutional  right  to  do  so.  We  have  only  one  oth 
remark  to  make  on  this  subject:  by  taking  the  law  as  givi 
by  the  court,  you  incur  no  moral  responsibility;  in  makii 
a  rule  of  your  own,  there  may  be  some  danger  of  a  m' 
take." 

The  following  interesting  historical  illustrations  are  ne 
given:  "No  one  acquainted  with  the  life  of  the  founder 
this  Commonwealth  can  entertain  any  doubt  of  his  opinio 
or  that  of  his  friends  and  followers.  In  1670,  William  Pen 
with  William  Mead,  was  tried  under  an  indictment  for  se< 
tiously  preaching  to  a  crowd  in  Grace  Church  Street,  befo 
the  recorder  of  London,  who  charged  the  jury  that  ti 
court  was  the  sole  judge  of  the  question  of  sedition,  ai 
that  all  they  had  to  do  was  to  find  whether  the  defendar 
had  preached  or  not.  As  this  was  not  denied,  it  was  a  bin 
ing  instruction  to  find  for  the  crown.  The  jury,  howev 
acquitted  the  prisoners,  and  the  court,  considering  it  as 
contempt,  set  a  fine  of  forty  marks  on  each  of  the  juroi 
Edward  Bushel,  one  of  them,  refused  to  pay  the  fine,  an 
being  arrested,  sued  out  a  writ  of  habeas  corpus  before  Lo 
Chief  Justice  Vaughan,  who,  without  hesitation,  dischai^i 
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him  from  his  illegal  and  arbitrary  imprisonment.'  In  1735, 
on  the  trial  of  John  Peter  Zenger  for  a  libel  against  the 
government,  before  Chief  Justice  De  Lancey,  of  New  York, 
Andrew  Hamilton,  of  Pennsylvania,  —  certainly  the  foremost 
lawyer  of  the  colonies,  —  in  a  forensic  effort  in  defence  of 
the  prisoner,  equal  to  that  of  Erskine,  afterwards,  in  the  case 
of  the  dean  of  St.  Asaph,  not  only  took  the  ground  that  the 
jury  had  a  right  to  say  whether  the  publication  was  a  libel, 
but  added,  in  the  most  emphatic  language :  "  I  know  that 
they  [the  jury]  have  the  right,  beyond  all  doubt,  to  deter- 
mine both  the  law  and  the  fact;  and  when  they  do  not 
doubt  of  the  law,  they  ought  to  do  so."  *    The  jury  in  that 

f  case,  contrary  to  the  charge  of  the  court,  returned  a  verdict 

of  not  guilty.  The  corporation  of  the  city  of  New  York 
passed  a  vote  of  thanks  to  Mr.  Hamilton  for  his  able  and 
eloquent  defence  of  "  the  rights  of  mankind  and  of  the  lib- 
erty of  the  press,"  and  the  freedom  of  the  city  was  pre- 
sented to  him  in  a  gold  box.  When  Lord  Mansfield  and 
his  associates,  in  King  v.  Woodfall,^  and  King  v.  Shipley,* 
undertook  to  enforce  a  similar  doctrine  in  England,  Parlia- 
ment, by  a  declaratory  statute,^  settled  the  law  to  be,  that 

I  it  should  be  competent  for  the  jury,  in  all  cases  of  indict- 

ment or  information  for  libel,  to  give  a  verdict  of  guilty  or 
not  guilty  upon  the  whole  matter  put  in  issue,  but  that  the 
court  should,  according  to  their  discretion,  give  their  opinion 
and  direction,  in  like  manner  as  in  other  criminal  cases.  It 
was  in  view  of  this  controversy  that  the  framers  of  the 
Constitution  of  1790,  in  art.  9,  sec.  7,  expressly  declared, 
"that  in  all  indictments  for  libel  the  jury  shall  have  a  right 
to  determine  the  law  and  the  fact,  under  the  direction  of  the 
court,  as  in  other  cases." 

The  first  impression  we  gather,  on  reading  the  opinion 
before  us,  is  that  it  is  in  conflict  with  what  has  heretofore 

'  Vaugh.  135. 
»  17  Sl  Tr.  675. 

3  5  Burr.  2661. 

4  3  Term  Rep.  428,  note. 

s  32  Geo.  III.,  c.  60  (Mr.  Fox's  bill). 
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Federal  courts,  such  is  the  prevailing  opinion.'  Judge  Story 
sustained  this  conclusion  with  even  more  than  his  usual  elo- 
quence;* and  Judge  Thompson,  one  of  the  most  eminent 
and  experienced  members  of  the  same  court,  expressed  it  in 
terms  which  are  as  emphatic  as  they  are  terse.  He  was 
asked  to  charge  the  jury  that  they  were  the  judges  of  the 
law.     His  answer  was,  "I  shan't;  they  ain't." 

It  is  not  to  be  supposed  that  Chief  Justice  Sharswood,  in 
the  opinion  before  us,  means  to  dissent  from  the  opinions 
thus  almost  universally  accepted  in  this  country.  In  fact, 
we  have  a  right  to  conclude  otherwise  from  the  appeal  he 
makes  to  the  authority  of  the  late  Judge  Baldwin.  We 
must  take  the  opinions  of  Judge  Baldwin,  when  we  in- 
voke his  authority,  with  the  qualifications  he  himself 
imposed.  When  he  said,  in  United  States  z/.  Wilson,  that 
the  jury  are  judges  of  the  law  in  criminal  cases,  he  meant 
judges  of  the  law  under  the  direction  of  the  court ;  and  so 
he  was  careful  subsequently  to  declare.  In  one  remark- 
able case,  for  instance,  where  the  defendant  was  charged 
with  counterfeiting  notes  of  the  Bank  of  the  United  States, 
the  counsel  for  the  defence  took  the  ground  that  the 
charter  of  the  bank  was  unconstitutional,  and  that  hence 
the  prosecution  must  fall.  In  those  days  the  constitution- 
ality of  the  bank  was  a  political  issue,  as  to  which  parties 
were  fiercely  antagonistic.  The  administration  was  Demo- 
cratic, and  so  was  the  marshal  by  whom  the  juries  were 
summoned ;  and  so,  in  obedience  to  that  singular  dispensa- 
tion by  which  juries  in  the  Federal  courts  sympathize  in 
politics  with  the  marshals,  were,  no  doubt,  the  great  majority 
of  the  jurors.  Judge  Baldwin  was  himself  a  Democrat,  and 
had  been,  when  in  Congress,  a  sturdy  opponent  of  the  bank. 


173;  The  State  v.  Gustave,  27  La.  An,  395;  United  States  v,  Anthony,  11 
Hlatchf.  200. 

'  United  States  v,  Fenwick,  4  Cranch  C.  Ct.  675 ;  United  States  v.  Bap- 
tiste,  2Sumn.  243;  United  States  v.  Morris,  i  Curt.  43;  United  States  v,  Riley, 
5  Blatchf.  204;  United   States  v,  Greathouse,  4  Sawyer,  459;  2  Abb.  U.  S. 

364. 

*  United  States  v,  Baptiste,  ut  supra, 

VOL.  V.  NO.  3.  24 
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But  he  was  a  good  lawyer  and  a  faithful  judge ;  and  he  ha 
no  idea  of  juries — ephemeral  bodies  as  they  are,  without  » 
sponsibility  and  without  legal  cultivation  —  deciding,  an 
this  irreversibly,  questions  of  law.  "  Should  you  assum 
and  exercise  this  power,"  he  said,  "  your  opinion  does  nc 
become  a  supreme  law;  no  one  is  bound  by  it;  other  juric 
will  decide  for  themselves,  and  you  could  not  expect  th. 
courts  would  look  to  your  verdict  for  the  construction  < 
the  Constitution  as  to  the  acts  of  the  legislative  or  judicii 
departments  of  the  government ;  nor  that  you  have  the  pow< 
of  declaring  what  the  law  is,  what  acts  are  criminal,  wh> 
are  innocent,  as  a  rule  of  action  for  your  fellow-citizens  c 
for  the  court.  If  one  jury  exercises  this  power,  we  are  witl 
out  a  Constitution  or  laws.  One  jury  has  the  same  power  a 
another ;  you  cannot  bind  those  who  may  take  your  place: 
what  you  declare  constitutional  to-day,  another  jury  ma 
declare  unconstitutional  to-morrow.  We  shall  cease  to  hav 
a  government  of  law  when  what  is  the  law  depends  on  th 
arbitrary  and  fluctuating  opinions  of  judges  and  jurie 
instead  of  the  standard  of  the  Constitution,  expounded  b 
the  tribunal  to  which  has  been  referred  all  cases  arisin 
under  the  Constitution,  laws,  and  treaties  of  the  Unite 
States."' 

Were  the  opinion  before  us  meant  to  overrule  the  pri( 
utterances  of  the  Pennsylvania  courts,  it  would  have  so  bee 
declared  ;  but,  so  far  from  this  being  the  case,  it  is  assume 
by  the  chief  justice  that  these  conclusions  are  simply  an  e: 
pansion  of  the  view  that  has  always  obtained  in  Pennsy 
vania.  Now,  what  isthatview?  In  answering  this  questio 
we  may  turn  to  three  important  utterances  of  prior  judg 
of  the  court  of  which  Judge  Sharswood  is  so  distinguish* 
a  member.  The  first  is  from  Judge  Rogers,  a  judge  of  si 
gular  exactness  and  carefulness,  who  told  a  jury  in  a  capil 
case :  "  You  are,  it  is  true,  judges  in  a  criminal  case,  in  oi 
sense,  of  both  law  and  fact;  for  your  verdict,  as  in  ci' 
cases,  must  pass  on  law  and  fact  together.     If  you  acqu 

■  United  Satci  f.  Shrive,  i  Baldw.  512 
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you  interpose  a  final  bar  to  a  second  prosecution,  no  matter 
how  entirely  your  verdict  may  have  been  in  opposition  to 
the  views  expressed  by  the  court.  *  *  *  It  is  impor- 
tant for  you  to  keep  this  distinction  in  mind,  remembering 
that,  while  you  have  the  physical  power,  by  an  acquit- 
tal, to  discharge  a  defendant  from  further  prosecution,  you 
have  no  moral  power  to  do  so  against  the  law  laid  down  by 
the  court.  *  *  *  For  your  part,  your  duty  is  to  receive 
the  law,  for  the  purposes  of  this  trial,  from  the  court.  If  an 
error  injurious  to  the  prisoner  occurs,  it  will  be  rectified  by 
the  revision  of  the  court  /;/  banc.  But  an  error  resulting 
from  either  a  conviction  or  acquittal,  against  the  law,  can 

f  never  be  rectified.     In  the  first  case,  an  unnecessary  stigma 

is  affixed  to  tho  character  of  a  man  who  was  not  guilty  of 
the  offence  with  which  he  is  charged.  In  the  second  case, 
a  serious  injury  is  effected  by  the  arbitrary  and  irremediable 
discharge  of  a  guilty  man.  You  will  see  from  these  consider- 
ations the  great  importance  of  the  preservation^  in  criminal  as 
well  as  in  civil  cases ,  of  the  maxim  that  the  law  belongs  to  the 
court  and  the  facts  to  the  jury." '  About  the  same  time, 
we  find  Judge  Sergeant  saying  to  a  jury:  "The  point,  if 

I  you  believe  the  evidence  on  both  sides,  is  one  of  law,  on 

which  it  is  your  duty  to  receive  the  instructions  of  the 
court.  If  you  believe  the  evidence  in  the  whole  case,  you 
must  find  the  defendant  guilty."  *  Substantially  to  the 
same  effect  is  the  language  of  Chief  Justice  Gibson,  when 
closing  a  charge  in  a  capital  case  :  "  If  the  evidence  on  these 
points  fail  the  prisoner,  the  conclusion  of  his  guilt  will  be 
irresistible,  and  it  will  be  your  duty  to  draw  it."  3  Was  it 
intended,  in  the  case  now  immediately  before  us,  to  reverse 
these  rulings  ?  They  are  too  prominent  to  have  been  over- 
looked ;  and,  in  fact,  they  have  formed  the  basis  of  such 
multitudes  of  subsequent  charges,  that  they  are  fresh  in  the 
memory  of  all  lawyers  practising  in  criminal  courts.     Fa- 

'  The  Commonwealth   v.  Sherry,    reported   in   Appendix  to  Wharton  on 
Homicide. 

'  The  Commonwealth  v,  Vansickle,  Bright.  73. 
3  The  Commonwealth  v.  Hartman,  4  Barr,  269. 
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miliar  as  the  Supreme  Court  must,  therefore,  have  been  with 
them,  it  is  difficult  to  suppose  that  if  it  was  intended  to 
overrule  them,  it  would  not  have  been  so  declared.  On  the 
contrary,  the  tenor  of  the  opinion  before  us  is  that  it  claims 
to  be  in  harmony  with  the  prior  adjudications  of  the  same 
tribunal.  When  Chief  Justice  Sharswood  speaks  of  the 
right  of  juries  "  to  determine  the  law,"  we  must,  therefore, 
assume  him  to  mean  "  under  the  direction  of  the  court." 
And  that  this  is  so,  we  may  gather  from  the  passage  in  which 
he  says,  speaking  of  Lord  Mansfield's  ruling  in  Woodfall's 
case :  *'  It  was  in  view  of  this  construction  that  the  framers 
of  the  Constitution  of  1790,  in  art.  9,  sec.  7,  expressly 
declared  'that,  in  all  indictments  for  libel,  the  jury  shall 
have  a  right  to  determine  the  law  and  the  fac4,  under  the  direc- 
tion of  the  court,  as  in  other  cases'  "  In  other  words,  in  all 
cases  tried  before  a  court  and  jury,  civil  and  criminal,  "  the 
jury  have  a  right  to  determine  the  law  and  the  fact,  under 
the  direction  of  the  court."  But  what  does  "  under  the 
direction  of  the  court''  mean  ?  It  would  have  been  easy  to 
have  said,  under  the  instructions  of  the  court.  But  direction 
implies  something  more.  It  means  that  what  the  court  tells 
a  jury  to  do,  they  must  do.  It  is  true  that  among  these  very 
directions,  which  the  juries  are  bound  to  follow,  is  one  re- 
quiring them  to  take  upon  themselves  the  burden  of  decid- 
ing all  disputed  questions  of  fact,  subject  to  the  subsequent 
revision  of  the  court.  It  is  true  that  in  criminal  cases  a 
verdict  of  acquittal  is  final,  not  because  the  jury  have  a  right 
finally  to  decide  the  law,  but  because  of  the  rule  ne  bis  idem, 
familiar  to  all  jurisprudence,  that  no  man  is  to  be  tried  for 
an  offence  of  which  he  has  been  acquitted.  But,  subject  to 
these  qualifications,  the  rule  as  thus  expressed  in  the  con- 
stitutional limitation  just  quoted  is,  that  in  criminal  as  well 
as  in  civil  cases,  the  jury,  in  determining  the  law,  do  so 
under  the  direction  of  the  court. 

Nor  is  any  other  view  of  the  power  of  juries  reconcilable 
with  those  rulings,  both  in  Pennsylvania  and  elsewhere,  by 
which  irrelevant  or  otherwise  incompetent  evidence  is  re- 
jected by  the  court  in  criminal  cases ;  or,  if  let  in,  is  subse- 
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quently  withdrawn  from  the  consideration  of  the  jury.  Dying 
declarations  or  confessions,  for  instance,  are  offered  in  evi- 
dence :  if  we  are  to  hold  that  the  jury,  in  criminal  cases, 
are  to  determine  all  questions  of  law,  then,  as  the  admissi- 
bility of  dying  declarations  or  confessions  is  eminently  a 
matter  of  law,  such  admissibility  is  to  be  determined  by  the 
jury.  Or,  when  a  defendant  is  on  trial  for  a  particular  crime, 
and  the  prosecution  offers  to  prove  that  he  has  been  guilty  of 
other  crimes  of  a  similar  character,  the  admissibility  of  this 
evidence  is  also  matter  of  law,  to  be  determined  by  the 
jury;  if  it  is  not,  then  the  jury  are  not  the  arbiters  of  the 
law.  The  fact  that  in  Pennsylvania,  as  well  as  in  all  other 
jurisdictions,  such  questions  are  exclusively  determined  by 
the  court,  shows  that,  so  far  from  the  law  being  under  the 
control  of  the  jury,  the  jury  are  not  even  permitted  to  de- 
termine how  much  of  the  prosecution's  case  they  are  to 
hear.  Nor  can  this  be  met  by  saying  that  such  adjudica- 
tions are  prior  to  the  period  when  the  action  of  the  jury 
begins,  but  that,  as  soon  as  that  action  begins,  then  the 
power  of  the  jury  is  absolute.  On  the  contrary,  nothing  is 
more  common  than  for  courts  to  say  to  juries:  "This  par- 
ticular piece  of  evidence  was  improvidently  let  in ;  you  are 
to  disregard  it."  Why  disregard  it,  if  the  jury  have  power 
to  determine  the  law?  Why  not  tell  the  jury  that  they  are 
to  decide  the  law  as  to  the  admissibility  of  the  evidence  ? 
And  does  not  the  uniform  refusal  so  to  charge  show  that 
the  determination  of  the  law  belongs,  not  to  the  jury,  but 
to  the  court?  Unless  we  apply  the  limitations  we  have  just 
expressed,  serious  evils  may  ensue.  The  despotism  of 
which  William  Penn  complained  was  exercised,  not  through* 
courts,  but  through  juries.  The  courts,  as  is  illustrated  by 
the  case  given  by  Chief  Justice  Sharswood  in  the  opinion 
before  us,  were  ready  enough  to  apply  the  law,  and  this 
with  justice  to  the  accused,  when  the  question  came  fairly 
before  them.  But  in  England,  not  only  during  the  Stuarts, 
but  for  many  years  after  the  Stuart  dynasty  ceased,  it  was 
the  rule  that  after  a  conviction  by  a  jury  there  could  be  no 
new  trial.     Convictions  were  thus  assimilated  to  acquittals. 
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A  verdict,  when  rendered  in  a  criminal  case,  could  not  h 
disturbed.  On  every  conviction  there  must  be  executioi 
unless  there  was  defect  in  the  indictment  which  would  sui 
tain  an  arrest  of  judgment.  Supposing  the  indictment  t 
be  good,  then,  no  matter  how  outrageously  the  verdi( 
might  antagonize  either  law  or  fact,  it  could  not  be  si 
aside.  The  right  to  determine  law  as  well  as  fact,  therefor 
was  given  exclusively  to  the  juries. 

But  who  were  the  juries?  Did  they  in  any  sense  exhib 
the  sober  sense  of  the  community?  Were  they,  or  coul 
they  be,  impartial  arbiters  between  the  crown  and  the  ai 
cused  ?  So  far  from  this,  they  were  virtually  the  appointe* 
of  the  crown.  "  The  juries,"  says  Macaulay,"  "  cartfuli 
selected  by  sheriffs  whom  the  crown  had  named,  were  nu 
animated  by  the  fiercest  party  spirit,  —  men  who  had  t 
little  tenderness  for  an  Exclusionist  or  a  Dissenter  as  for 
mad  dog."  Quakers,  of  course,  being  among  the  madde 
of  the  mad  dogs,  were  convicted,  under  sucli  a  system,  c 
the  most  frivolous  evidence,  and  in  defiance  of  law ;  an 
when  an  appeal  to  the  court  was  made,  the  answer  wa 
"Verdicts  in  criminal  cases  are  final,"  It  was  to  this  ru 
that  many  infamous  convictions  in  the  reign  of  Charles  I 
and  James  II.  are  to  be  charged.  The  verdicts  were  again 
the  law.  But  the  juries  were  creatures  of  the  crown,  ar 
found  the  verdicts  that  the  crown  desired.  And  these  ve 
diets  the  courts,  under  the  then  rule,  which  forbade  ne 
trials  in  criminal  cases,  were  unable  to  disturb. 

In  this  country  we  have  repudiated  the  rule  which  forbi< 
new  trials  in  criminal  cases  after  conviction,  and  we  ha> 
also  virtually  repudiated  the  rule  that  juries  can  determii 
the  law.  A  verdict  of  acquittal,  we  concede,  cannot  I 
reversed;  but  a  verdict  of  conviction,  if  against  law,  mu 
be  set  aside;  and  in  this  we  reject  the  English  rule,  as 
obtained  until  the  time  of  Victoria.  But  have  we  rejecK 
the  old  English  rule  which  gave  the  appointment  of  juri 
to  the  sheriff,  and  that  of  the  sheriff  to  the  crown,  and  tfai 

'  4  Hist.  Eng.  135.  Harper's  ed. 


DISPUTED   QUESTIONS   OF   CRIMINAL   LAW.  363 

insured  partisan  juries?  We  have  not,  so  far  as  concerns 
the  Federal  courts.  In  a  late  debate  in  the  Senate  of  the 
United  States,  it  was  stated  by  Mr.  Carpenter,  a  leading 
Republican  senator,  that,  as  a  matter  of  fact,  the  politics  of 
Federal  juries  have,  from  the  commencement  of  our  gov- 
ernment, agreed  with  the  politics  of  the  marshals  by  whom 
they  were  summoned ;  and  in  this  statement  every  lawyer 
who  spoke  in  the  same  debate  agreed,  in  terms  more  or  less 
decided.  Nor  was.  this  all.  Abundant  testimony  was  laid 
before  the  Senate  to  show  that  juries  in  the  Federal  courts 
in  the  Southern  States  are  composed  in  large  measure  of 
the  colored  race,  and  almost  exclusively  of  strong  Repub- 
lican partisans.  Yet,  not  only  are  numbers  of  political 
prosecutions  to  be  committed  to  these  juries,  but,  under  a 
Federal  statute,  all  cases  involving  conflicting  issues  be- 
tween the  races  can  be  removed  into  the  Federal  from 
the  State  courts.  Such  cases,  therefore,  in  which  convic- 
tions bring  with  them  long  imprisonment  and  heavy  fines, 
are  to  be  tried  before  jurors  composed  of  partisans,  gen- 
erally bitter,  often  dependent  on  the  marshal  who  appoints 
them  for  future  favors,  and  sometimes  brutishly  ignorant. 
To  such  men,  if  the  old  English  theory  is  good,  would  be 
committed,  without  appeal,  the  determination,  not  merely 
of  the  facts,  but  of  the  law  of  each  particular  trial.  Cer- 
tainly, to  give  this  power  to  juries  is  to  violate  the  provision 
of  the  Constitution  which  forbids  ex  post  facto  criminal 
legislation.  I  may  always  be  ready  to  meet  any  facts  which 
may  be  brought  against  me  by  a  prosecution,  no  matter 
how  artful  and  energetic.  I  can  always  be  ready  to  meet 
any  case  based  on  the  law  of  the  land,  as  it  now  stands. 
But  I  can  never  meet  a  case  based  upon  law  of  which  I 
have  never  had  notice;  which  is  improvised  in  a  partisan 
jury-box;  which  is  got  up  for  a  particular  case,  by  men 
with  no  professional  training,  with  no  judicial  habits,  put  in 
the  box  for  the  purpose  of  carrying  out  a  particular  party 
plan,  and  then  falling  back  irresponsibly  in  the  community ; 
no  appeal  allowed  from  their  decisions,  no  redress  permitted 
from  their  persons.     If  juries  so  constituted  have  this  power 
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tions  to  the  public  whom  those  corporations  serve,  and  of 
monopolies  generally  to  the  community  at  large.  The  law 
of  conspiracy,  let  it  be  remembered,  as  it  is  now  settled  by 
the  courts,  is,  at  the  best,  loose  and  elastic.  An  indictment 
which  avers  that  A.,  B.,  and  C,  by  divers  fraudulent  and  false 
pretences,  and  oppressive  and  coercive  acts,  did  conspire  to 
engross  and  confine  to  themselves,  for  the  purposes  of  unjust 
gains,  all  the  corn  (or  coal,  or  iron,  or  currency)  of  a  par- 
ticular community,  and  thereby  to  impoverish  and  distress 
such  community  by  creating  a  dearth  of  such  staple,  would 
be  undoubtedly  held  good  by  the  courts  of  England  and  of 
the  United  States.  The  indictment  is  loose;  but  if  such 
k  conspiracies  are  indictable,  they  must,  from  the  nature  of 

things,  be  drawn  in  general  terms.  The  evil  is  cured  by 
the  court,  on  trial,  telling  the  jury  what  kinds  of  monopolies 
of  this  class  the  law  permits,  and  what  it  forbids ;  and  then, 
if  the  jury  convict  defendants  against  the  court  on  such 
questions,  summarily  setting  aside  the  verdict.  But  what  if 
such  questions,  when  rising  on  the  trial,  are  not  for  the 
court,  but  for  the  jury?     Under  such  a  wave  as  lately  swept 

I  constable  exceed  his  privileges  in  selecting  the  jury?"     *' Not  at  all;  he  was 

ordered  by  the  coroner  to  do  the  thing,  and,  I  believe,  was  not  restricted  by 
the  law  in  the  method  of  doing  it.  He  seems  to  have  gone,  in  the  evening, 
into  that  part  of  the  village  where  the  stores  are,  and  to  have  summoned 
almost  the  first  men  he  met.  The  jury  are  men  of  good  character,  so  far  as 
I  know;  but  their  sympathies  lie  naturally  with  the  party  that  believes  Blair 
guilty  of  murder,  and  their  verdict  is  almost  sure  to  be  a  most  unfavorable  one. 
Beside,  political  influences  are  believed  to  be  working  adversely  to  Blair.  You 
have  heard  of  the  annual  contest  in  Montclair  over  the  continuance  of  its  high- 
school,  where  boys  and  girls  are  fitted  for  college.  The  parties  to  this  contest 
are  precisely  the  parties  in  the  Blair  matter.  They  are  composed,  on  the  one 
hand,  of  the  laboring  classes,  who  vote  the  Democratic  ticket,  and  are  opposed 
to  the  levying  of  taxes  for  the  maintenance  of  the  high-school ;  and,  on  the 
other  hand,  of  the  well-to-do  classes,  who,  as  a  rule,  are  Republicans,  and  the 
friends  of  the  high-school.  Probably  in  no  suburban  town  are  these  classes 
more  sharply  defined  than  in  Montclair.  A  jury  representing  the  Republicans 
would  acquit  Blair ;  a  jury  representing  the  Democrats  would  convict  him. 
Now,  suppose  that  any  member  of  the  jury  was  a  Democratic  politician,  as- 
piring to  a  local  office,  and  depending  for  his  election  upon  the  votes  of  the 
laboring  classes:  it  is  easy  to  see  how  his  judgment  might  be  affected,  in  spite 
of  his  willingness  to  give  a  verdict  justly  on  the  evidence." 
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creature  of  a  social  contract.  It  has  only  such  powers  as 
are  committed  to  it.  All  other  powers  are  reserved.  This 
is  the  view  of  Locke,  and,  as  amplified  by  Kant,  has  been 
accepted  by  the  school  that  follows  this  great  master. 
The  practical  consequences  of  this  view  are  important.  If 
it  be  correct,  wherever  the  State  has  not  power  to  defend 
us,  we  can  defend  ourselves.  A  threatened  attack,  there- 
fore, can  be  averted  by  violence  in  a  thinly  settled  country, 
in  which  preventive  justice  could  not  be  efficiently  invoked ; 
while  in  a  country  where  the  police  is  active  and  available, 
preventive  violent  private  action  would  not  be  justifiable. 
The  objection  to  this  view,  however,  lies  in  the  assumption 
that  the  State  rests  upon  a  social  contract.  No  doubt  our 
modem  constitutions  are  the  results  of  contracts  between 
the  parties  by  whom  they  were  established.  This  was 
eminently  the  case  with  the  English  settlements  which 
called  William  III.  to  the  throne.  The  resolutions  of  the 
convention  which  .  determined  his  title  were  as  much  the 
results  of  a  compromise  between  the  pai^ties  who  were 
represented  in  the  convention  as  are  the  terms  of  any  busi- 
ness contract  by  which  several  competing  parties  agree  to 
settle  their  differences.  The  same  observations  apply  to  the 
Constitution  of  the  United  States,  so  often  called  a  "  com- 
pact '*  by  its  most  eminent  expositors.  But  does  the  State 
owe  its  institution  to  social  contract  ?  Did  not  the  English 
State  exist  before  the  convention  of  1688,  and  did  not  our 
own  States  exist  before  they  agreed  to  establish  the  Federal 
Constitution  ?  Is  not  some  kind  of  organization  a  condition 
precedent  to  a  contract  by  members  of  the  organization  ? 
When  two  men  meet  together  to  establish  obligatory  rela- 
tions, does  not  this  presuppose  an  arbiter  ?  Was  there  ever 
a  time  when  government  of  some  kind  did  not  exist ;  and 
if  we  have  to  go  back  to  the  time  when  the  family  was  the 
sole  State,  was  not  the  family  under  the  government  of  its 
head  ?  There  is  no  era,  therefore,  so  it  is  argued,  to  which 
we  can  penetrate,  in  which  men,  without  government,  agreed 
to  create  a  government  with  particular  limitations  ;  and  it  is 
clear  we  cannot  point  to  the  time  in  which  this  right  of  self- 
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doing  what  would  be  really  a  vast  amount  of  wrong.  It 
should,  however,  be  remembered  that  by  the  limitation  of 
this  very  principle  it  is  subject  to  the  law  of  the  land.  It 
can  only  act  in  cases  in  which  the  law  of  the  land  leaves  it 
free  to  act. 

III.  A  third  view  is  taken  by  thinkers  of  the  utilitarian 
and  materialistic  school.     Ignoring,  as  they  do,  the  exist- 
ence of  a  conscience  as  a  supreme  rule,  —  looking  to  utility, 
not  duty,  as   the   proper   spring   of  action,  —  they   regard 
jurisprudence  as  a  system  adopted  simply  for  the  protection 
of  the  interests  of  society,  and  of  the  individuals  of  which 
*^  is  composed,  and  self-defence  as  the  creature  of  juris- 
prudence.    Deriving,  as   they   claim   it  does,  its  authority 
exclusively  from  the  State,  —  referable  in  no  sense  either 
^0  the  law  of  nature  or  to  a  social  contract  prior  to  govern- 
"^^nt,  —  it   is  limited   by  the  State,  from    which    alone    it 
spriags.     "  Right,"  in  this  sense,  to  quote  from  one  of  the 
roost   recent  advocates  of  this  scheme,  "  is  simply  the  pro- 
tection  of  rights."     "  It  results  from   positive   law.     It   is 
P'^ctical.     Its  object  is  the  maintenance  of  the  common 
Sj^^d,  involving  the  maintenance  of  the  welfare  of  the  indi- 
™ual.     But   wrong  constantly  puts  itself  \n  opposition  to 
"?^t.     It   is   necessary,    therefore,    for   right   not   only   to 
^^sue  its  rules  for  the  maintenance  of  the  rights  it  under- 
^*^es  to  protect,  but  to  enforce  these  rules.    For  this  it  must 
ftave  its  own  organ.    To  individual  voluntary  action  it  cannot 
'"^st.     Individual  strength  is,  in  most  cases,  not  sufficient 
^^  ^his  purpose;   individual   purposes  are   not   systematic 
ItVd    constant   enough.     The   State   is   the   organ   through 
y^y^ich  the  repression  of  wrong  is  to  be  effected.     For  this 
0fpose  it  works  through  several  instruments.     It  employs 
for  this  purpose  schools,  sanitary  agencies,  and  police  agen- 
cies; and  it  also  employs  penal  discipline;  for  punishment 
thus  inflicted  is  inflicted  for  the  protection  of  rights,  and 
the  hindrance  of  injuries  to  such  rights.     Self-defence  is  a 
method  of  preventing  such   injuries.     The   State,   as   the 
organ  of  right,  appointed  to  protect  the  property  and  per- 
sons of  its  subjects,  cannot  see  them  assailed  without  inter- 
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prohibited  by  it  to  the  States,  are  reserved  to  the  States 
respectively,  or  to  the  people.*'  Analogous  provisions  are 
contained  in  the  several  State  Constitutions. 

Government,  in  this  way,  being  confined  to  the  exercise 
of  certain  specified  powers,  the  right  to  exercise  all  other 
functions  remains  to  the  people;  and  as  one  of  these 
functions  may  be  mentioned  self-defence.  Not  merely  may 
the  person  be  thus  defended  from  assault,  not  only  may 
property  be  thus  secured,  but  nuisances  may  be  abated  by 
any  member  of  the  community  whom  they  affect.  In  fact, 
when  we  glance  at  the  cases  in  which  invasions  of  rights  are 
repelled,  we  find  that,  in  by  far  the  greater  number  of  in- 
stances, this  repulsion  is  by  private  act.  A  libel,  for  instance, 
is  rarely  met  by  public  prosecution ;  the  party  libelled,  if  re- 
pelling the  attack  at  all,  usually  repels  it  by  denial  and 
retort.  A  stone  lies  in  my  path  in  a  public  highway;  I 
throw  it  off  the  path,  without  calling  on  the  public  authori- 
ties to  effect  a  removal.  Deodorizing  compounds  are  used 
in  multitudes  of  cases,  by  private  persons,  to  correct  un- 
healthy exhalations  outside  of  their  premises,  though  in 
most  of  these  cases  prosecutions  for  nuisance  might  lie  to 
abate  the  nuisance.  As  to  assaults,  we  have  only  to  walk 
the  streets  in  the  neighborhood  of  tippling-houses  to  be 
convinced  that  there  are  a  hundred  cases  of  assault  that  are 
settled  out  of  court,  to  one  which  is  brought  to  the  courts 
to  settle.  Of  the  multiplicity  of  cases  to  which  this  right 
extends,  we  have  an  interesting  illustration  in  a  case  decided 
in  1878,  in  North  Carolina.'  Mr.  Perry  was  sitting  inside 
of  his  house,  when  he  was  disturbed  by  loud  and  obscene 
vociferations  on  the  highway  in  front  of  his  door.  He  went 
out  to  put  an  end  to  the  racket ;  and  this  he  did  summarily, 
by  seizing  the  offender  and  silencing  and  disarming  him,  with 
no  little  violence,  the  offender  being  provided  with  a  pistol. 
*'MoUiterfnanus**  it  was  argued  by  the  prosecution,  is  the  rule 
when  a  nuisance  is  to  be  abated.  This  is  true,  so  substantially 
answered  the  court,  when  extraordinary  force  is  not  required ; 

»  The  Stete  v.  Davis,  80  N.  C.  351. 
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vent  crime  by  arresting  and  confining,  in  advance,  persons 
who  are  supposed  to  have  a  tendency  to  crime,  a  fortiori^ 
this  function  does  not  belong  to  private  individuals.  And  if 
we  cannot  do  this  directly  and  avowedly,  we  cannot  do  it 
indirectly,  by  saying  to  an  offender :  "  You  have  committed 
one  crime ;  npw,  we  are  going  to  execute  you,  or  to  im- 
prison you,  to  keep  you  from  committing  another."  We 
have  a  right  to  say,  '* Punitur  quia  peccatum  est;*'  there  is 
to  be  punishment  in  retribution  of  the  wrong.  If  such  pun- 
ishments are  just  and  prompt  and  certain,  they  will  do 
much  towards  hindering  crime ;  far  more  than  would  pun- 
ishments not  assigned  because  they  are  just,  but  because 
they  may  act  as  hindrances,  and  which,  therefore,  will 
awaken  in  the  community  at  large  a  sense  that  injustice  has 
been  done,  and  in  the  party  punished  a  fierce  resentment, 
not  conducive  to  his  good  behavior  when  afterwards  re- 
leased.^ The  habeas  corpus,  it  is  true,  in  cases  of  great 
public  danger,  may  be  suspended,  and  suspected  persons 
put  temporarily  in  confinement.  But,  ordinarily,  under 
our  system,  there  can  be  no  punishment  inflicted  by  the 
State  unless  there  is  due  proof  that  a  crime  has  been 
committed;  and  what  the  State  cannot  do,  an  individual 
cannot  do. 

It  may  be  said  that  this  conclusion  is  inconsistent  with  my 
right  to  defend  myself  against  a  threatened  attack.  But  I 
have  no  such  right,  unless  the  attack  amounts  to  an  assault. 
If  not  immediate,  however  strong  may  be  my  grounds  to 
expect  an  injury,  I  have  no  right  to  repel  the  assailant  by 
any  other  arm  than  that  of  the  law. 

'  The  **  preventive  "  theory  was  thus  tersely  put  by  Judge  Burnett,  when 
sentencing  a  man  to  death,  after  a  conviction  for  horse-stealing:  "You  are 
to  be  hanged,  not  for  stealing  horses,  but  that  horses  may  not  be  stolen.'*  But, 
so  far  from  preventing  horse-stealing,  stealing  of  all  kinds  increased  and 
multiplied  under  such  teaching.  Convictions  were  constantly  refused,  simply 
because  the  penalties  were  so  awful.  Trials  had  the  fascination  %f  dicing, 
with  one  heroic  hanging  against  a  dozen  heroic  acquittals.  And  the  sympathy, 
at  least  of  the  ignorant,  was  with  the  accused.  "  He  is  punished  for  something 
he  did  not  do." 

VOL.  V.  NO.  3.  25 
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///.  Open  Points  as  to  False  /yetences.' —  The  fact  that 
stand  by  while  B.  is  lending  money  to  A.,  when  I  know  / 
is  insolvent,  will  not  make  me  liable  to  B.  unless  I  do  somt 
thing  to  corroborate  A,'s  statements  of  his  solvency.  Ther 
is  no  causal  relation  between  my  silence  and  B.'s  loan.  1 
is  otherwise  with  my  silence  when  such  silence  is  in  any  wa 
an  affirmation  of  A.'s  statements.  But  to  action,  in  thi 
sense,  words  are  not  necessary.  The  man  who  buys  good 
in  a  military  uniform,  which  he  is  not  entitled  to  weai 
and  who  gets  these  goods  on  the  credit  of  the  unifonr 
under  circumstances  which  make  credit  of  this  kind  reason 
able,  is  as  responsible  as  if  he  said,  "  I  am  a  military  man. 

On  the  other  hand,  suppression  of  facts  by  one  of  th 
parties  to  a  contract  does  not  impose  criminal  liabilit> 
unless  there  is  an  active  (as  distinguished  from  a  passive 
negation  of  facts.  The  Rothschilds  incurred  no  crimina 
liability  when  they  bought  large  masses  of  consols'  on  th 
receipt  of  private  intelligence,  which  they  kept  to  them 
selves,  of  the  defeat  of  Napoleon  at  Waterloo.  I  may  be 
licve  a  particular  piece  of  china,  which  I  offer  to  buy  at 
farm-house,  to  be  of  peculiar  antiquarian  value,  but  I  an 
not  indictable  if  I  conceal  this  belief  from  the  owner.  1 
the  opposing  view  were  to  obtain,  no  bargain  could  be  closet 
without  exposure  to  criminal  prosecution.  We  all  of  u 
have  reasons,  personal  to  ourselves,  for  every  bargain  w 
make.  It  is  difficult  for  us  always  to  detail  these  reasons 
if  we  did,  it  would  often  expose  us  to  the  placing  the  good 
at  an  exorbitant  price.  If  every  thing  is  thus  to  be  told,  i 
would  require  the  man  of  caution  and  sagacity,  who,  befor 
taking  any  business,  examines  all  the  attainable  facts,  t 
deliver  to  the  other  contracting  party  a  lecture  which, 
nothing  were  suppressed,  might  occupy  days.  It  woul 
make  every  one  the  guardian,  in  business,  of  every  on 
else. 

A  meVe  use  of  another's  error  will  not  make  a  false  prt 

'  See  Merkel's  Criminalislische  Abhindlungen. 
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tence,  unless  there  is  something  done  by  the  deceiving  party 
to  confirm  such  error.  Otherwise,  a  person  selling  stock  in 
the  market,  he  possessing  exclusive  information  (honorably 
acquired)  of  circumstances  calculated  to  make  the  stock 
less  valuable,  would  be  indictable.  In  no  case,  in  fact, 
where  there  is  a  sale,  is  the  information  of  the  parties  the 
same ;  hence,  if  the  concealing  of  information  is  a  false  pre- 
tence, there  is  no  sale  which  would  not  be  open  to  an  in- 
dictment for  false  pretences. 

Yet  there  are,  undoubtedly,  cases  in  which  suppression  of 
a  fact  by  a  vendor  is  an  indictable  false  pretence.  A  jewel- 
ler, for  instance,  sells  a  spurious  ring  as  of  true  metal.  He 
may  not  say,  "  This  is  gold,"  but  he  asks  for  it  the  price  of 
gold,  and  from  his  whole  conduct  the  assertion  that  it  is 
gold  is  implied.  He  is  as  much  indictable  for  false  pre- 
tences as  if  he  had  actually  said,  "That  is  gold."  Suppose, 
however,  that  the  sale  is  not  of  a  gold  ring,  but  of  a  mass 
of  bullion,  at  a  time  when  specie  payments  are  suspended. 
If  the  bullion  is  sold  as  gold,  but  is  of  base  metal,  then  an 
indictment  lies.  But  an  indictment  does  not  lie  because 
it  turns  out  that  the  vendor  had  secret  information  from 
which  he  had  reason  to  conclude  that  gold  would  materially 
fall  in  value  soon  after  the  sale.  The  distinction  is  this : 
By  the  usage  of  trade,  he  who  sells  an  article  as  of  a  partic- 
ular class  warrants  it  to  be  of  that  class,  so  that  he  becomes 
responsible  if  it  is  spurious ;  but  if  the  article  be  genuine, 
there  is  no  warranty  as  to  its  value. 

In  interpreting  words  when  used  as  false  pretences,  we 
must  take  them  in  the  sense  in  which  they  are  understood 
by  the  person  deceived.  The  deceiver  cannot  shelter  him- 
self by  the  pretext  that  the  words  had  a  double  meaning, 
and  that  they  might,  in  one  sense,  be  truthful  {*'  qui  vim 
habeo  vera  dicendo  ut  eos  ambos  fallant  "),*  though  not  in  the 
sense  in  which  they  were  accepted. 

He  who  enters  into  a  bargain  of  any  kind  asserts,  — 

I.  The  existence  of  all  conditions  essential  to  the  validity 

*  Terence,  cited  by  Merkel,  Crim.  Ab.  150. 
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of  the  transaction  on  his  part,  so  far  as  such  conditions  ar 
or  ought  to  be,  within  his  knowledge.  Thus,  he  who  cal 
for  the  payment  of  a  debt,  assumes  the  existence  of  a  rigl 
on  his  part  to  make  the  demand.  He  who  takes  a  receip 
assumes  that  he  made  a  payment  to  which  the  receipt  co 
responds. 

II.  The  existence  of  analogous  conditions  in  the  othi 
party.  He,  for  instance,  who  buys  a  particular  article,  in 
plicitly  expresses  the  opinion  that  the  seller  is  capable  > 
disposing  of  the  article. 

III.  A  bargaining  party  also  affirms  the  existence  of  t) 
conditions  on  which  the  other  party  depended  on  enterir 
into  the  transaction.  Thus,  the  manufacturer  who  delive 
to  his  customers  particular  articles  assumes  the  existent 
of  qualities  which  went  to  make  up  the  value  of  the  gooi 
when  ordered.  The  grocer  who  delivers  a  package  to 
purchaser  calling  for  a  pound  of  coffee  affirms  that  tl 
package  contains  the  article  called  for,  in  the  requirt 
quantity.  Of  this  kind  of  implicit  assertion  Mittermai< 
gives  us  the  following  illustration :  '*  A  customer  sees  : 
ornament,  exquisitely  elaborated,  set  with  cut  stones;  I 
supposes  they  are  jewels,  and  offers  Hioo  for  the  ornamen 
the  vendor  sees  the  error  of  the  purchaser,  but  does  n 
undeceive  him,  and  takes  the  money."  This  is  a  case 
obtaining  money  on  false  pretences.  The  offering  of  $u 
for  an  ornament  which  would  not  be  worth  one-tenth  th 
sum  if  the  stones  were  not  jewels,  is  equivalent  to  a  stat 
ment  by  the  purchaser  that  they  were  jewels,  and  to 
silent  admission  by  the  vendor  to  the  same  effect.  At  tl 
same  time,  it  must  be  remembered  that  a  bare  entrance  in 
a  particular  transaction  is  not  in  itself  such  an  affirmation 
the  opinion  of  the  other  contracting  party  as  to  amount 
a  false  pretence,  even  though  the  transaction  be  enter 
into  fraudulently.  It  is  possible  to  take  an  attitude  of  abs 
lute  non-committalism  as  to  such  expressions,  and  it  wou 
be  absurd  to  treat  a  refusal  to  affirm  as  an  affirmation.  A.  - 
to  take  another  of  Mittermaier's  cases  —  imagines  that  1 
has  made  a  large  sum  in  a  speculation  in  which  he  was  e 
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gaged ;  exhilarated  with  his  supposed  good  fortune,  he  pays 
a  debt  of  500  florins ;  the  creditor  takes  the  money,  know- 
ing at  the  time  that  the  debtor  was  in  error  as  to  the  success 
of  the  speculation,  but  without  undeceiving  him.  Putting 
aside  the  fact  that  obtaining  payment  of  a  debt  cannot  be 
made,  by  itself,  indictable,  there  is  in  this  case  no  assent  by 
the  party  receiving  the  money  to  assumptions  by  the  other 
party  which  are  essential  incidents  of  the  bargain. 

It  is  well  settled  that  a  false  pretence  which  has  no  influ- 
ence on  the  party  to  whom  it  is  uttered  will  not  sustain  an 
indictment  for  obtaining  goods  by  false  pretences.  The 
cases  usually  given  oh  this  point  are  those  where  the  pros- 
ecutor was,  at  the  time  when  the  false  pretence  was  uttered, 
entirely  aware  of  its  falsity.  Suppose,  however,  he  was 
firmly  convinced,  before  the  utterance,  of  the  truth  of  the 
statements  of  which  the  false  pretence  consisted,  and  that 
the  false  pretence  in  no  way  confirmed  or  strengthened  him 
in  this  belief;  can  it  be  said  that  he  parted  with  his  goods 
on  the  faith  of  the  false  pretence?  Or,  to  put  the  case  in 
the  concrete :  A.  is  firmly  of  the  belief  that  B.  is  a  rich 
man,  worth  ^100,000.  B.  comes  to  A.,  and  says,  "  Lend  me 
]tio,cxx);  I  am  worth  that  sum."  B.'s  statement  that  he  is 
worth  |iio,ooo  has  no  effect  on  A.,  who  is  already  convinced 
of  B.'s  great  wealth,  outside  of  this  declaration.  B.  lends 
A.  the  money.  Supposing  that  A.*s  statement  was  know- 
ingly false,  can  he  be  convicted  of  obtaining  money  on  false 
pretences?  Certainly  not,  if  his  statement  was  not  the 
operative  cause  of  the  loan. 

Falsehoods  told  by  a  party  as  to  matters  not  part  of  the 
consideration  of  a  bargain,  and  which  were  not  operative  in 
its  concoction,  are  not  false  pretences  under  the  statute. 
This  applies  peculiarly  to  false  statements  as  to  motives 
which  induce  the  party  to  sell  or  to  buy. 

The  deceit  must  precede  the  transaction.  Thus,  it  is  not  a 
false  pretence,  though  it  may  be  embezzlement,  for  a  person 
to  appropriate  goods  directed  to  him  erroneously,  under  a 
mistake.  It  is  also  not  a  false  pretence  to  receive,  without 
protest,  a  payment  on  behalf  of  a  non-existent  debt,  if  the 
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person  receiving  the  money  does  nothing,  before  the  recep- 
tion, to  encourage  the  payment. 

How  far  Property  obtained  must  be  that  of  the  Person  de- 
ceived.  —  The  English  statute  prescribes  that  "if  any  person 
shall,  by  any  false  pretence,  obtain  from  any  other  person  any 
chattels,  etc.,  with  intent  to  cheat  or  defraud  any  person  ol 
the  same,"  he  shall  be  guilty,  etc.  Must  the  property  taken 
be  the  property  of  the  person  deceived  ?  This  statute,  which 
has  been  substantially  reenacted  in  the  several  United  States, 
does  not  so  require ;  yet  it  assumes  that  some  sort  of  powei 
over  the  property  obtained  was  in  the  person  deceived. 
Without  such  power,  how  could  the  false  pretences  obtain 
the  property  ?  Hence,  while  we  may  properly  hold  that 
ownership  by  the  person  deceived  is  not  necessary,  yet  he 
must  have  some  sort  of  control  over  the  property,  to  consti- 
tute the  offence.  If  he  have  no  such  control,  the  indict- 
ment cannot  be  sustained.  It  has  been  further  argued  that 
it  is  necessary  to  the  offence  that  the  deception  should  ex- 
tend to  the  particular  thing  obtained,  and  should  not  be 
limited  to  the  motives  of  the  person  deceived.  And  the 
loss  must  be  directly  or  indirectly  to  the  party  deceived. 
Hence  it  is  ruled,  in  Germany,  that  a  manufacturer  who,  by 
using  a  false  trade-mark,  gets  orders,  which  he  faithfully 
and  satisfactorily  fills,  is  not  indictable  for  obtaining  money 
on  false  pretences  from  the  customers. 

Illusiveness  has  been  laid  down  as  the  test  of  the  falsity 
of  the  pretence.  Is  the  thing  offered,  by  means  of  which 
the  deceit  operates,  illusory?  If  it  be  an  equivalent  to  the 
thing  obtained,  and  if  it  be  that  which  the  party  taking  il 
practically  calls  for,  then  an  indictment  cannof  be  sustained. 
Cases,  also,  may  happen  when  proof  of  a  real  equivalent 
obtained  will  work  an  acquittal,  though  the  equivalent  namea 
would  be  illusory.  Thus,  Barnum,  to  adopt  an  illustratior 
of  Merkel,  for  a  series  of  years  announced  "  Washington'; 
nurse  "  as  among  his  curiosities  on  exhibition,  an^  the  pari 
was  personated  by  an  old  negress  named  Joyce  Heth.  She 
was  not  really  Washington's  nurse,  and  a  person  paying 
money  to  see  her,  if  he  paid  money  for  nothing  else,  paid 
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money  without  a  true  equivalent.  But  was  the  money 
truly  paid  for  seeing  Washington's  nurse?  Was  it  not  really 
paid  for  the  excitement  of  the  show,  with  a  consciousness 
that  each  particular  item  in  the  show  —  the  *'  nurse/'  the 
mermaid,  the  woolly  horse  —  might  be  a  deception?  If 
so,  though  the  particular  items  were  illusory,  there  was  a 
real  equivalent,  and  no  indictment  could  be  sustained  for 
obtaining  the  admission  money  on  false  pretences. 

Francis  Wharton. 

Narragansett  Pier,  R.  I. 
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in.— THE  EMPLOYEE'S  ACTION  AGAINST  H. 
EMPLOYER  FOR  INJURIES  RECEIVED  IN  Th 
COURSE  OF  THE  EMPLOYMENT. 


We  have  taken  the  ground  that  the  action  for  damag 
for  injuries  can  only  be  sustained  upon  the  theory  that  tl 
injuries  resulted  from  some  violation  of  the  defendant's  du 
to  the  plaintiff. 

May  not  that  duty  be  violated  without  any  personal  wroi 
of  the  defendant  ? 

It  is  a  general  principle  that  the  act  of  one's  representati' 
may  render  one  liable  as  effectually  as  any  act  of  one's  ow 
This  principle  has  its  foundation  in  considerations  of  justii 
which  all  agree  upon,  and  the  principle  itself  is  elementa 
and  familiar ;  but  there  has  been  considerable  difference 
opinion  as  to  what  sort  of  representation  should  have  tl 
effect,  and  especially  whether  one  servant  could  enfor 
the  liability  against  the  common  employer  for  the  act 
neglect  of  his  fellow. 

In  the  previous  article,  I  endeavored  to  show  that  we  a 
not  justified  in  assuming  a  stipulation  within  the  contract 
service,  in  regard  to  the  remedies  for  a  breach.  According! 
in  the  present  case,  if  the  plaintiff  makes  out  a  cause  of  actii 
against  the  defendant  for  the  act  of  his  servant,  the  fact  th 
the  plaintiff  was  also  a  servant  of  defendant  ought  not 
deprive  him  of  his  remedy. 

It  has  been  suggested  that  the  plaintiff's  relation  to  t 
wrong-doer,  his  fellow-servant,  might  interpose  a  bar  to  I 
recovery  in  a  case  where  he  might  otherwise  have  sustain 
an  action.    This  notion  proceeded  on  the  theory  that  the 


employee's  action  against  employer.  381 

was  a  sort  of  omnibus  contract  between  the  employer,  on  one 
side,  and  all  the  employed,  jointly  and  severally,  on  the 
other,  by  which  the  latter,  as  a  set  of  joint-contractors,  take 
the  whole  enterprise  off  the  employer's  hands  and  conduct 
it  themselves,  relieving  him  of  all  liability  except  to  pay 
wages.' 

If  this  were  the  case,  it  would  relieve  the  employer  of 
responsibility  to  third  parties,  as  well  as  to  the  joint-con- 
tractors ;  but  this  view  of  the  contract  is  generally  unten- 
able. 

In  most  cases,  the  employer  furnishes  the  money  and  ma- 
terial, employs  and  discharges  the  men,  appoints  and  removes 
officers,  and  reserves  to  himself  the  power  to  order  and  direct 
the  business,  to  promulgate  general  rules  and  give  special 
directions  to  all  or  any  of  the  employees,  and  to  make 
changes  of  every  sort  in  the  scope,  conduct,  and  regulation 
of  the  business  at  pleasure,  or  even  to  discontinue  it  alto- 
gether ;  so  that,  if  the  contract  is  joint,  it  is  not  that  of  con- 
tractors  in  the  sense  alluded  to.  But  the  contract  is  not 
joint.  If  it  were,  in  an  action  for  wages,  or  for  wrongful  dis- 
missal, all  the  employees  would  be  proper  if  not  necessary 
parties ;  damages  resulting  to  the  employer  from  the  unfaith- 
ful performance  of  one  of  the  joint-contractors  would  be 
recoverable  against  all  of  them,  and  all  the  rights  and  duties 
of  each  employee  would  be  joint  as  well  as  several,  leading 
to  many  absurd  results. 

But,  while  the  contract  of  service  cannot  be  so  construed 
as  to  affect  the  remedy^  it  may  have  a  very  material  bearing 
on  the  cause  of  action. 

Respondeat  superior  does  not  mean  that  a  master  must 
respond  in  damages  to  all  persons  for  all  the  acts  of  one  who 
is,  in  relation  to  some  matters  and  toward  some  persons,  his 
agent  and  representative.  It  means,  as  I  understand  it,  that 
the  master  must  respond  to  the  plaintiff  for  those  acts  in 
respect  to  which  the  servant  was  his  representative  toward 
the  plaintiff. 

s 

*  Murray  v.  Railway  Co.,  i  McMuU.  385. 
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Qui  facit  per  ahum  facit  per  se  docs  not  mean  more  tha 
that  the  defendant  is  responsible  if,  as  to  the  plaintiff,  h 
was  the  real  author  and  doer  of  the  act,  whether  he  did 
with  his  own  hand  or  by  the  hand  of  another. 

Hence,  where  one  is  injured  by  the  wrongful  act  of  anothe 
and  it  turns  out  that  the  latter  is  the  servant  of  a  third  part; 
this  state  of  facts  will  not  support  an  action  against  the  thir 
party,  unless  it  further  appears  that  the  act  was  done  by  th 
servant  in  his  representative  capacity  as  between  the  mastc 
and  the  person  injured. 

Applying  these  considerations  to  the  case  in  hand, 
brings  the  question  down  to  this :  Was  the  negligent  en 
ployce  the  representative  of  the  common  employer  towar 
the  plaintiff  in  respect  to  the  act  complained  of? 

The  answer  to  this  question  will  depend,  in  every  casi 
upon  the  duty  which  the  employer  owed  to  the  employe 
injured,  and  upon  the  character  of  the  act  complained  of  i 
affecting  that  duty. 

The  contract  of  hiring  is  generally  entered  into  for  th 
purpose  of  distributing  between  the  employer  and  his  en 
ployecs  the  several  functions  necessary  to  the  prosecution  ( 
the  business. 

These  functions  may  be  grouped  under  two  heads:  (: 
those  which  relate  to  the  direction  of  the  business,  inclut 
ing  all  those  which  call  for  the  exercise  of  discretion,  dcte 
mination,  and  authority ;  and  (2)  those  which  relate  to  th 
mechanical  execution  of  orders. 

It  is  true  that  many  mechanical  acts,  perhaps  all  acts  \ 
men,  permit  and  require  the  exercise  of  some  discretion  i 
their  performance ;  but  where  that  discretion  is  only  exe 
cised  in  the  performance  of  the  act,  and  not  in  detcrminin 
upon  it,  or  prescribing  the  time,  mode,  and  conditions  undc 
which  it  is  to  be  performed,  it  is  properly  but  a  part  of  th 
mechanical  duty,  and  does  not  take  the  act  out  of  this  cab 
gory.  The  mere  transmission  of  an  order  may  be  as  purel 
mechanical  an  act  as  the  execution  of  it ;  being,  in  fact,  bi 
the  execution  of  another  order,  viz.,  to  transmit  the  first. 

The  ordinary  contract  of  hiring  is  certainly  a  separate  an 
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distinct  contract  between  the  employer  and  each  employee ; 
it  is  several,  not  joint ;  but  in  construing  it  we  must  take  into 
account  the  circumstances  of  the  parties,  the  purpose  and 
intent  of  the  contract  as  understood  by  them  both,  and  the 
existing  state  of  all  matters  which  bear  upon  the  knowledge 
or  reasonable  expectation  of  either  in  respect  to  the  duties 
undertaken  by  the  other.* 

The  purpose  and  intent  of  this  contract  is  to  charge  the 
plaintiff  with  a  part  of  the  mechanical  functions  which,  to- 
gether with  the  directory  ones  exercised  by  the  defendant, 
make  up  the  whole  of  defendant's  duty  toward  third  parties 
not  connected  with  the  business. 

The  nature  of  the  case  implies,  and  the  facts  known  to 
both  parties  demonstrate,  that  it  is  unusual,  and  generally 
impossible,  for  the  defendant  to  perform  any  of  these 
mechanical  functions  personally.  The  employment  of  the 
plaintiff  at  all  depends  upon  the  employment  of  other  per- 
sons to  discharge  the  rest  of  the  mechanical  functions ;  he  is 
fully  cognizant  of  their  employment  under  contracts  similar 
to  his  own,  and  in  no  conceivable  case  can  it  be  said  that  the 
employer  owes  him  the  duty  of  performing  these  mechanical 
functions  himself,  without  an  express  agreement  to  that  effect. 
The  most  that  he  can  do,  from  the  nature  of  the  case,  and, 
consequently,  —  for  the  law  does  not  require  impossibili- 
ties, —  the  most  that  he  can  be  bound  to  do,  is  to  take  reason- 
able, proper,  and  sufficient  measures  to  have  them  performed. 

And  this  I  believe  to  be  a  full  statement  of  the  master's 
undertaking  with  respect  to  the  mechanical  acts  performed 
by  fellow-servants.  It  requires  him  to  select  the  fellow-ser- 
vants with  care,  to  employ  as  many  as  may  be  necessary, 
and  to  give  them  all  needful  instructions. 

Perhaps  some  of  this  reasoning  may  be  applied  to  the  case 
of  a  third  person,  —  e.g.y  a  passenger.  We  need  not  stop,  at 
present,  to  consider  the  passenger's  action ;  but  there  is  one 
obvious  distinction  between  his  case  and  the  case  of  an 
employee.     The  carrier  says  to  the  passenger:  "I  under- 

'  See  Story  on  Cont.  79,  90,  p.  117,  notes  x  and^,  and  cases  cited. 
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the  act  of  the  employer.  It  is,  at  most,  evidence  tending  to 
prove  an  entirely  distinct  act  of  the  employer,  from  which 
the  liability  proceeds,  to  wit,  negligence  in  the  selection  or 
in  the  order. 

If  the  above  interpretation  of  respondeat  superior  is  correct, 
the  plaintiff's  case  is  not  within  the  rule.  The  act  complained 
of  is  not  the  act  of  one  who  occupied  toward  him,  with  refer- 
ence to  the  act,  the  position  of  the  employer.  It  was  the  act 
of  a  third  person,  in  whose  performance  both  the  plaintiff 
and  defendant  had  an  interest,  but  who  held  no  representa- 
tive capacity  between  them. 

There  will  be  no  dispute  that  the  authorities  are  nearly 
unanimous  that  one  employee  may  not  recover  against  the 
employer  for  injuries  received  in  the  course  of  his  employ- 
ment from  the  mechanical  act  of  a  co-employee ;  and  I  think 
the  foregoing  considerations  put  the  rule  on  a  more  reason- 
able basis  than  either  the  theory  of  an  implied  contract  in 
regard  to  the  remedy,  or  the  argument  of  public  policy. 
Can  the  same  be  said  of  the  directory  acts  ? 

We  have  already  alluded  briefly  to  the  principle  that  when 
one  is  charged  with  a  duty  to  another,  he  cannot  excuse 
himself  from  the  performance  by  delegating  it  to  a  third. 

It  may  be  said  that  the  employment  of  middlemen  or  offi- 
cers, who  are  to  be  invested  with  some  of  the  employer's 
discretionary  and  directory  authority  over  the  work  and 
over  the  other  employees,  is  a  known  circumstance  and  con- 
dition of  the  business;  but  what  inference  is  justified  from 
this  circumstance?  Certainly  not,  as  in  the  case  of  the 
mechanical  functions,  that  the  employer  has  surrendered  the 
control  and  direction  of  the  business.  The  whole  tenor  of 
the  relation  shows  that  the  employer  retains  the  ultimate 
control,  the  right  to  determine  and  direct,  and  to  give  the 
directions  in  whatever  manner  he  may  choose,  by  printed 
regulations,  or  through  officers  whom  he  may  appoint  with 
authority  over  the  other  employees.  It  is  to  the  employer, 
not  to  these  officers,  except  so  far  as  they  may  represent  the 
employer,  that  the  employee  agrees  to  yield  obedience ;  and 
it  is  to  the  employer,  therefore,  that  he  has  a  right  to  look 
for  proper  orders. 
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If  the  proper  orders  are  given,  but  in  the  transmission  ai 
error  is  made,  through  the  negligence  of  some  intermediarj 
who  is  charged  simply  with  the  mechanical  duty  of  trans 
mitting  the  order,  the  case  seems  to  be  on  all  fours  with  th 
improper  turning  of  a  switch,  or  any  other  mechanical  dif 
obedience  or  neglect  of  a  suitable  direction.  But  where  th 
master's  discretion  and  authority  are  intrusted  to  an  officei 
with  power  to  determine  upon  and  give  directions  in  th 
master's  name,  .which  the  other  employees  are  told  to  obe; 
as  the  directions  of  the  master,  I  do  not  see  how  the  office 
can  be  regarded  as  less  than  the  master's  representative  to 
ward  them. 

The  authority  of  the  officer  may  be  limited  within  bound 
known  to  the  other  employees,  and  in  that  case  he  will  onl; 
be  the  master's  representative  toward  them  while  actini 
within  those  bounds ;  but  if  the  limits  are  not  known,  th 
general  rule  would  seem  to  apply  that  he  represents  th< 
master  to  the  extent  of  the  apparent  authority  conferrei 
upon  him,  where  the  plaintiff  has  relied  in  good  faith  upo: 
this  apparent  authority. 

The  principle  upon  which  this  view  of  the  case  rests  ha 
been  frequently  recognized,  and  it  is  well  stated  in  Coole; 
on  Torts ;  but  its  application  is  restricted  without,  as  it  seem 
to  me,  any  satisfactory  reason. 

Judge  Cooley  says  (pp.  561,  562):  "In  some  cases,  th 
master  is  charged  with  a  duty  to  those  serving  him,  of  whicl 
he  cannot  divest  himself  by  any  delegation  to  others.  He  i 
chained  with  such  a  duty  as  regards  the  safety  of  his  prem 
ises,  the  suitableness  of  the  tools,  implements,  machinery 
or  materials  he  procures  or  employs,  and  the  servants  h 
engages  or  makes  use  of.  Whoever  is  permitted  to  exercis 
the  master's  authority  in  respect  to  these  matters,  is  chai^d 
with  the  master's  duty ;  and  the  latter  is  responsible  for  i 
want  of  proper  caution  on  the  part  of  the  agent,  as  for  hi 
own  personal  negligence.  But  these  are  not  the  only  case 
in  which  the  master  is  to  be  considered  as  represented  by  ai 
agent,  who,  for  the  time  being,  is  charged  with  his  duty 
*  *  *  But  a  foreman  is  not  necessarily,  or  usually 
perhaps,  intrusted  with  any  large  share  of  the  master's  dis 
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cretionary  authority;  neither  is  a  conductor  of  a  train  of 
cars.  *  *  *  If  the  conductor  is  to  be  regarded  as  prin- 
cipal for  some  purposes,  so  should  the  operator  be  for  others. 
But  this  would  suggest  questions  and  distinctions  that  could 
only  be  confusing,  and  would  preclude  the  possibility  of  any 
settled  rule  whatsoever.  It  would  seem  that  the  law  could 
go  no  further  than  to  hold  the  corporation  liable  for  the  acts 
and  neglects  of  the  officer  exercising  the  power  and  authority 
of  general  superintendent." 

Why  should  the  rule  be  limited  to  this  particular  officer  ? 
If  the  principle  is  settled,  confusion  as  to  the  person  will  be 
readily  set  at  rest  by  the  evidence  in  each  case,  showing 
whether  or  not  the  act  complained  of  comes  within  the  prin- 
ciple. The  principle  is,  that  whoever  is  permitted  to  exer- 
cise the  master's  authority  —  whatever  officer  holds  by  dele- 
gation the  master's  power  to  determine  and  to  direct — 
stands  pro  hac  vice  in  the  master's  place,  and  this  with  equal 
force,  pro  tanto,  where  the  discretion  and  authority  are  con- 
fined within  narrow  limits,  as  where  they  extend  to  a  greater 
number  of  acts.  If  I  delegate  my  discretion  and  authority 
to  a  servant  in  regard  to  but  one  act,  for  the  proper  perform- 
ance of  which  I  am  responsible,  and  he  neglects  it,  it  will  be 
as  complete  a  breach  of  my  duty  as  if  I  had  intrusted  fifty 
other  matters  to  him  and  he  still  neglected  but  the  one. 

It  is  quite  conceivable  that  the  highest  officers  may  have 
some  mechanical  duties,  and  that  officers  lower  in  grade 
may  have  some  discretionary  and  directory  ones  intrusted 
to  them.  It  will  matter  very  little,  on  the  principle  involved, 
what  title  may  have  been  borne  by  the  person  who  did  the 
act.  The  real  question  will  be,  whether  the  act  was  a  repre- 
sentative one  as  between  the  master  and  the  plaintiff; 
whether  it  was  one  which  the  defendant's  duty  to  the 
plaintiff  required  him  to  look  af^er  and  answer  for;  or,  to 
adopt  our  original  formula,  whether  it  was  an  act  which  vio- 
lated the  defendant's  duty  to  the  plaintiff. 

The  foregoing  conclusions  appear  to  me  to  follow  irre- 
sistibly from  the  application  of  these  well-settled  principles 
to  the  facts  under  consideration.     The  principles,  as  I  have 
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stated  them,  and  the  fact  that  they  are  applicable  to  tl 
subject,  would  seem  to  have  been  conceded  in  text-bool 
and  judicial  opinions  which  arrive  at  somewhat  differei 
results. 

Little  can  be  added,  on  the  latter  branch  of  this  subjec 
to  the  very  clear  and  admirable  remarks  in  sec.  438  < 
Wood's  "  Master  and  Servant,"  but  in  the  earlier  part  of  th, 
excellent  treatise,  as  in  Judge  Cooley's  elaborate  and  usef 
book  on  Torts,  several  other  doctrines,  some  of  them  qui 
inconsistent  with  the  principles  referred  to,  are  given  wit 
equal  fulness,  and  almost  with  equal  authority.  This  ma 
be  inevitable  in  a  text-book  which  is  to  serve  as  a  con 
pendium  and  digest  of  the  doctrines  in  vogue  in  varioi 
localities,  rather  than  as  a  philosophical  inquiry  into  tl 
law.  But  I  should  be  very  unwilling  to  concede  that  tl 
weight  of  authority  in  this  country  is  in  favor  of  a  doctrir 
inconsistent  with  the  view  above  taken ;  for  it  seems  to  n 
that  on  that  view  alone  can  the  best-considered  cases  t 
reconciled  with  each  other. 

The  first  observation  that  occurs,  upon  a  critical  examim 
tion,  is  that,  among  a  good  many  remarks  oditer,  there  ai 
very  few  adjudications  directly  upon  the  point,  and  amor 
these  few  there  are  several  shades  of  doctrine  as  to  the  e; 
tent  of  the  employer's  liability. 

In  Railway  Company  v.  Fort,'  injuries  were  receive 
by  the  plaintiff's  son,  a  lad  of  sixteen  years,  employe 
in  the  machine-shop  of  the  defendant  as  a  workman  ( 
helper,  under  the  superintendence  and  control  of  one  Co 
lett.  The  boy  had  been  chiefly  engaged  in  receiving  an 
putting  away  mouldings  as  they  came. from  the  mouldinj 
machine,  but  the  contract  did  not  define  the  services  to  I 
rendered  more  specifically  than  in  general  to  work  and  hel 
in  the  shop  under  CoIIett's  direction.  One  day  CoUe 
ordered  the  boy  to  ascend  a  ladder  to  a  great  height  froi 
the  floor,  among  dangerous  machinery,  revolving  rapidly,  1 
adjust  a  belt  which  had  been  displaced;  he  obeyed,  and  h 

'  .7  Wall.  SS3. 
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arm  was  caught  and  torn  from  his  body.  The  plaintiff  re- 
covered in  the  Circuit  Court.  The  Supreme  Court  of  the 
United  States  affirmed  the  judgment.  They  said  :  '*  It  was 
a  wrongful  act  on  the  part  of  Collett  to  order  a  boy  of  his 
age  and  inexperience  to  do  a  thing  which  in  its  very  nature 
was  perilous,  and  which  any  man  of  ordinary  sagacity  would 
know  to  be  so.  *  *  *  For  this  hasty  action  the  com- 
pany are  liable,  either  upon  the  maxim  Respondeat  superior^ 
or  upon  the  obligations  arising  out  of  the  contract  of  service. 
The  order  of  Collett  was  their  order ;  they  cannot  escape 
responsibility  on  the  plea  that  he  should  not  have  given  it. 
Having  intrusted  to  him  the  care  and  management  of  the 
machinery,  and  in  so  doing  made  it  his  rightful  duty  to  ad- 
just it  when  displaced,  and  having  placed  the  boy  under  him, 
with  directions  to  obey  him,  they  must  pay  the  penalty  for 
the  tortious  act  he  committed  in  the  course  of  the  employ- 
ment." Collett  was  not  the  general  superintendent,  or  alter 
ego,  of  the  company,  in  its  general  business ;  he  was  the  fore- 
man of  one  of  their  shops.  The  court  referred  to  the  doc- 
trine urged  by  the  company,  that  because  Collett  was  a  fel- 
low-servant, the  plaintiff  could  not  recover.  They  said,  if 
there  was  any  such  rule,  it  must  rest  on  authority  alone ;  but 
by  arguing  that  the  dangerous  act  committed  by  Collett  was 
not  within  the  contract  made  by  the  lad's  father,  the  court 
avoid  this  alleged  rule.  This  argument  is  perhaps  available 
in  every  case  where  the  act  complained  of  was  *'  directory.** 
The  servant  only  contracts  to  work  while  the  master's  duties 
are  properly  discharged.  If  they  are  negligently  performed, 
it  exposes  him  to  hazards  not  within  the  contemplation  of 
his  contract. 

But  it  is  certainly  simpler  to  say,  as  the  New  York  Court 
of  Appeals  said  in  Corcoran  v.  Holbrook :  *  "As  to  acts  which 
a  master  or  principal  is  bound,  as  such,  to  perform  toward 
his  employees,  if  he  delegates  the  performance  of  them  to  an 
agent,  the  agent  occupies  the  place  of  the  master,  and  the 
latter  is  deemed  present,  and  liable  for  the  manner  in  which 

'  59  N.  Y.  520. 
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they  are  performed."  This  was  the  case  of  a  working  g 
in  the  defendants'  factory,  injured  by  the  giving  way  of 
elevator-chain.  Both  plaintiff  and  defendants  were  ign 
rant  of  any  defect  in  the  chain,  but  the  defendants'  agent 
charge  of  the  factorj'  knew  it  to  be  worn  and  unsafe.  I- 
knowledge  was  imputed  to  the  masters,  because  his  negl* 
to  act  on  it  violated  their  duty;  and  the  defendants  wt 
held  liable. 

In  Laning  v.  New  York  Central  Railroad  Company,"  t 
plaintiff,  a  carpenter,  was  ordered  by  Westman,  the  foi 
man  of  a  number  of  workmen,  of  whom  the  plaintiff  w 
one,  to  go  upon  an  unsafe  scaffold.  He  did  so,  not  kno 
ing  it  to  be  unsafe,  and  it  fell  and  seriously  injured  hi 
He  recovered  a  verdict  of  Jio,ooG.  The  Court  of  Appe; 
afHrmed  the  judgment.  Westman  was  intemperate,  a 
was  drunk  on  the  day  he  gave  the  order.  Colby,  an  age 
of  the  defendant,  of  higher  grade  than  Westman,  h 
power  to  hire  and  discharge  employees.  He  had  hir 
Westman  as  foreman,  before  he  became  addicted  to  intei 
perance,  but  he  knew  of  his  intemperance  afterwards, 
did  the  plaintiff.  The  court  conceded  that  such  kno\ 
edge  might  have  amounted  to  contributory  negligence 
the  plaintiff,  but  they  said  it  was  properly  lefl  to  the  jui 
and  the  jury  having  found  in  his  favor,  the  verdict  shot 
stand.  Much  stress  was  laid  on  the  argument  that  We 
man  was  not  only  negligent,  but  incompetent ;  but 
such  case,  Westman's  incompetence  was  only  material 
showing  Colby's  negligence  in  employing  him.  The  liab 
ity  resulted  from  the  negligence  of  one  of  these  persons 
representing  the  company,  and  neither  was  general  supi 
intendent. 

In  Bradley  7'.  New  York  Central  Railroad  Compan 
plaintiff  was  hired  on  the  defendant's  behalf  by  a  trac 
master,  to  scrape  snow  from  the  track  with  his  team,  t 
track-master  promi.sing  to  notify  him  of  the  approach 
trains.     The  plaintiff  was  struck  by  a  train,  of  whose  comi 

'  49  N.  Y.  Sii. 
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the  track-master  failed  to  advise  him.  He  was  allowed  to 
recover,  the  substantial  ground  of  the  recovery  being  that 
the  track-master's  negligence  violated  a  duty  which  the 
defendant  owed  to  the  plaintiff  under  the  contract. 

In  Ohio,  the  rule  is  well  settled  that  an  employee  may 
recover  of  the  common  employer  for  injuries  resulting  from 
the  negligence  of  another  employee,  immediately  superior  to 
the  plaintiff  in  authority.' 

In  Pittsburgh,  Fort  Wayne,  and  Chicago  Railroad  Com- 
pany V,  Devinney,'  the  plaintiff,  a  brakeman,  was  injured  by 
the  negligence  of  a  conductor  upon  another  train,  which  col- 
lided with  the  one  on  which  the  plaintiff  was  at  work.     The 

«  court  said  that  if  it  had  been  the  negligence  of  his  own  con- 

ductor, the  plaintiff  might  have  recovered ;  but  because  he 
was  not  immediately  subordinate  to  the  conductor  of  the 
colliding  train,  judgment  was  given  against  him.  Judges 
White  and  Welch  dissented,  saying  they  could  not  perceive 
on  what  principle  the  rule  should  be  restricted  to  the  act 
of  an  immediate  superior;  but  this  remains  the  doctrine  in 
Ohio.3 
In  Wisconsin,  the  law  seems  to  have  swayed   from  one 

I  extreme,  in  Chamberlain  v.  Railroad  Company,*  to  the  other, 

in  Mosely  v.  Chamberlain,^  and  finally  to  have  settled  in 
equilibrio  upon  a  doctrine  entirely  harmonious  with  the 
principle  for  which  I  have  contended ;  when,  unfortunately, 
the  Legislature  intervened,  and  pushed  the  courts  back  to 
their  first  position. 

Brabbits  v.  The  Chicago  and  North-Western  Railroad 
Company^  was  the  case  of  a  brakeman  injured  while 
coupling  cars,  through  a  defect  in  the  engine,  which  caused 

\  it  to  bring  the  cars  together  with  unusual  violence.     The 

defect  was  known  to  the  foreman  of  the  round-house,  who 

*  Little  Miami  R.  Co.  v.  Stevens,  20  Ohio,  415;  Cleveland,  Columbus  & 
Cincinnati  R.  Co.  v.  Keary,  3  Ohio  St.  201. 

»  17  Ohio  St.  197.  • 

3  Bcrca  Stone  Co.  v,  Kraft,  31  Ohio  St.  287  (1877). 

*  II  Wis.  239. 
5  18  Wis.  700. 

*  38  Wis.  289. 
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neglected  to  have  it  repaired;  it  was  not  known  to  the 
plaintiff.  The  court  sustained  a  verdict  for  plaintiff.  They 
said :  "  It  is  now  too  well  settled  to  admit  of  controversy, 
that  a  master  is  not  liable  to  his  servant  for  injuries  caused 
by  the  negligence  of  a  fellow-servant  in  the  same  general 
employment  or  business.  It  is  just  as  well  settled  that, 
under  certain  circumstances,  the  whole  power  and  authority 
of  the  master  is  vested  in  the  employee  or  servant,  in  which 
case  the  negligence  of  such  employee  is  the  negligence  of 
the  master.  *  *  *  The  defendant  owed  certain  duties  to 
the  plaintiff.  Among  these  was  the  duty  to  keep  the  engine, 
used  to  propel  the  train  upon  which  the  plaintiff  was  engaged, 
in  proper  repair.  *  *  ♦  Xhe  defendant  designated  the 
foreman  of  the  Chicago  round-house  as  the  person  to  whom 
notice  of  defects  should  be  given,  and  charged  him  with 
the  duty  of  repairing  defective  engines.  *  *  *  jt  would 
be  monstrous  to  allow  the  defendant  to  relieve  itself  from  all 
liability  for  a  breach  of  that  duty,  by  simply  charging  one  of 
its  inferior  officers  or  servants  with  its  performance."  This 
case  was  expressly  decided  on  common-law  principles.  A 
statute  was  passed  in  Wisconsin  during  the  same  year  (1875), 
rendering  railway  companies  liable  for  damages  sustained 
by  one  employee  from  the  negligence  of  another,  when  the 
plaintiff  was  free  from  contributory  negligence.  Similar 
statutes  exist  in  Iowa  and  Kansas ;  possibly  in  some  other 
States. 

In  Michigan,  we  find  Chicago  Railroad  Company  v.  Bay- 
field,' decided  by  Judge  Cooley,  in  October,  1877.  Plaintiff's 
intestate  was  a  lad  between  seventeen  and  eighteen  years  of 
age,  employed  by  the  company  as  a  laborer.  At  the  date 
of  his  death,  he  was  employed. unloading  ties  from  flat-cars; 
he  had  sometimes  applied  the  brakes,  but  he  was  not  hired 
as  a  brakeman.  A  man  named  Smith,  having  charge  of  the 
construction-train  on  which  deceased  was  working,  called 
out  to  him  to  ^un  back  over  the  train  and  help  stop  it.  He 
started  to  obey,  fell  between  the  cars,  and  was  killed.     The 

'  37  Mich.  205.  • 
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plaintiff  recovered  a  verdict  of  jl3,400.  Judgment  upon  this 
was  reversed,  as  excessive,  but  the  liability  of  the  company 
was  fully  conceded  by  the  court.  Judge  Cooley  said  :  "  In 
this  case,  Smith  had  charge  of  the  train  and  of  the  men 
employed  with  it.  *  *  *  As  between  the  company  and 
any  other  than  a  fellow-servant,  there  could  be  no  question 
that  his  act  should  be  deemed  the  act  of  the  company.  But 
we  also  think  that  where  a  superior  servant,  by  means  of  an 
authority  which  he  exercises  by  delegation  of  the  master, 
wrongfully  exposes  the  inferior  servant  to  risks  and  injury,  the 
master  must  respond."  "  If  we  could  always  depend  upon  so 
just  an  application  of  the  law  from  the  bench,  it  would  make 
less  difference  how  it  might  be  formulated  in  the  text-books. 
In  Minnesota,  a  very  recent  case  presented  the  following 
state  of  facts :  A  wood-train  was  "  ditched,"  by  reason  of 
the  negligence  of  a  section-foreman  in  not  flagging  the  train 
as  it  approached  a  portion  of  the  track  from  which  a  rail  had 
been  removed.  The  plaintiff,  a  laborer  employed  on  the 
train,  leaped  to  the  ground  to  save  himself,  and  broke  his 
leg.  The  court  said  it  was  **  the  duty  of  a  master  to  use  due 
care  in  supplying  and  maintaining  suitable  instrumentalities 
for  the  performance  of  the  work  required  of  his  servants. 
*  *  *  In  the  instance  of  a  railroad,  the  track  is  one  of 
the  instrumentalities  for  the  working  of  the  road.  ♦  ♦  * 
The  negligence  of  the  section-foreman,  which  occasioned  the 
plaintiff's  injury,  was  the  negligence  of  the  defendants,  and 
they  were,  therefore,  properly  held  liable  for  the  same  by 
the  verdict  of  the  jury." "  This  is  the  first  case  in  which  the 
question  has  arisen  in  Minnesota.  If  it  was  left  to  the  fore- 
man to  exercise  his  own  discretion  about  flagging  trains,  and 
he  exercised  it  negligently,  this  case  would  seem  to  come 
within  our  principle.  If  his  orders  were  positive,  the  neglect 
was  a  mechanical  act.  It  does  not  appear  from  the  report 
whether  the  act  was  mechanical  or  directory. 

*  Citing  Lalor  v,  Chicago,  etc.,  R.  Co.,  52  111.  401 ;  Louisville,  etc.  R.  Co. 
V.  Collins,  2  Duv.  114;  Railroad  Co.  v.  Fort.  17  Wall.  553;  Frost  v.  Union 
Pacific  R.  Co.,  1 1  Am.  L.  Reg.  (n.  s.)  loi. 

•  Thompson  ct  al.,  Trustees,  v,  Drymala,  i  N.  W.  Rep.  225  (May  20,  1879). 
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These  cases  will  suffice  to  show  that  the  rule  is  certainly 
not  "  settled  by  an  overwhelming  weight  of  authority,"  in  all 
the  States,  that  the  employer  is  to  be  relieved  from  responsi- 
bility to  one  servant  for  the  acts  of  another,  in  all  cases. 

Let  us  examine  some  of  the  authorities  especially  relied 
on  to  support  that  doctrine.  It  is  commonly  placed  on  the 
authority  of  three  early  cases :  Priestly  v.  Fowler,^  Murray 
V,  Railroad  Company,'  and  Farwell  v.  Boston  and  Worcester 
Railroad  Company.^ 

In  Priestly  v.  Fowler,  a  servant  was  injured  by  the  break- 
ing down  of  an  overloaded  van  in  which  he  was  riding.  The 
court  held  that  he  could  not  recover.  This  decision  was 
undoubtedly  right,  because  the  servant  knew  and  accepted 
the  condition  of  the  van  ;  and,  having  undertaken  the  service 
on  those  terms,  the  master  owed  him  no  other. 

In  Murray  v.  Railroad  Company,  plaintiff,  a  fireman,  was 
injured  by  the  negligence  of  an  engineer.  There  was  nothing 
directory  in  the  act.  It  was  held  that  he  could  not  recover. 
The  court,  speaking  of  the  plaintiff's  contract  with  the  com- 
pany, said  :  *'  Is  it  incident  to  this  contract  that  the  company 
should  guarantee  him  against  the  negligence  of  his  co-ser- 
vant ?  It  is  admitted  that  he  takes  upon  himself  the  ordinary 
risks  of  his  vocation,  —  why  not  the  extraordinary  ones? 
Neither  are  within  his  contract,  and  I  can  see  no  reason  for 
adding  this  to  the  already  known  and  acknowledged  liability 
of  a  carrier,  without  a  single  case  or  precedent  to  support  it. 
The  engineer  no  more  represents  the  company  than  the  plaintiff!' 

Farwell  v.  Boston  and  Worcester  Railroad  Company  was 
the  case  of  an  engineer  injured  while  running  his  engine,  in 
consequence  of  a  misplaced  switch.  The  court  held  that  he 
could  not  recover,  saying  that  the  switch-tender  was  not  the 
representative  of  the  company  toward  the  plaintiff. 

It  will  be  seen  that  the  question  of  the  master's  liability 
for  the  directory  act  of  a  co-employee  was  not  involved  in 
any  of  these  cases. 

'  3  Mee.  &  W.  i. 
»  I  McMull.  385. 
3  4  Mete.  49. 
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In  rendering  their  opinions,  the  judges  in  each  case  gave 
a  dissertation,  obiter,  upon  several  abstract  questions  in  the 
law  of  master  and  servant  which  had  not  yet  been  passed 
upon.  In  Priestly  v.  Fowler,  Lord  Abinger  put  several 
imaginary  cases,  and  announced  the  views  he  should  take 
of  them.  Judge  Story  discussed  the  matter  at  considerable 
length  in  Farwell .  v,  Boston  and  Worcester  Railroad  Com- 
pany, and  took  occasion  to  show  the  fallacy  of  some  of  Lord 
Abinger's  reasoning,  especially  in  regard  to  the  notion  that 
the  contract  of  service  contains  a  stipulation  to  exempt  the 
master ;  for,  said  he,  ''  the  argument  rests  upon  an  assumed 
principle  of  liability  which  does  not  exist."  He  adds :  "  In 
coming  to  the  conclusion  that  the  plaintiff  in  the  present 
case  is  not  entitled  to  recover,  considering  it  as  in  some 
measure  a  nice  question,  we  would  add  a  caution  against 
any  hasty  conclusions  as  to  the  application  of  this  rule  to  a 
case  not  fully  within  the  same  principle.*'  If  the  distinction 
between  directory  and  mechanical  acts  rests,  as  we  think  it 
does,  on  a  substantial  difference  in  principle,  Judge  Story 
ought  not  to  be  quoted  in  favor  of  the  wholesale  exemption 
theory,  in  the  face  of  his  own  caution. 

The  Massachusetts  courts,  however,  have  gone  the  whole 
length  of  Lord  Abinger's  dictum,  and  they  cite  Judge  Story, 
in  Farwell  v.  Boston  and  Worcester  Railroad  Company,  to 
support  them.     This  case  was  decided  in  1842. 

In  Albro  v.  Agawam  Canal  Company,'  nearly  ten  years 
later,  the  defendant's  general  superintendent,  with  what  the 
court  termed  "gross  negligence  and  want  of  skill,"  ordered 
the  weights  all  taken  off  from  a  gas-machine,  in  such  a  man- 
ner as  to  fill  the  room  in  which  the  plaintiff  was  at  work  with 
gas,  throwing  her  into  convulsions  and  seriously  injuring  her. 
The  court  held  that  the  superintendent,  being  employed  by 
the  same  master,  was  a  co-servant,  and  the  plaintiff  could 
not  recover.  This  is  the  legitimate  and  logical  deduction 
from  the  doctrine,  but  I  know  of  no  other  court  that  has  had 
the  courage  to  follow  it  so  far. 

*  6  Cush.  75. 
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O'Connor  v,  Roberts*  and  Zeigler  v.  Day"  presented  sub- 
stantially similar  states  of  fact.  In  each  case  the  plaintiff 
was  injured  while  digging  a  trench,  by  the  falling  in  of 
earth,  through  the  negligent  and  unskilful  measures  taken 
by  the  foreman  charged  by  the  common  employer  to  direct 
and  superintend  the  work.  The  court  held  that  in  entering 
the  service  the  plaintiffs  contracted  to  run  all  risks,  and  they 
could  not  recover. 

In  Ford  v,  Fitchburg  Railroad  Company,^  the  company 
was  held  liable  for  injuries  caused  to  the  plaintiff  by  a  boiler 
explosion,  the  unsafe  condition  of  the  boiler  being  known  to 
the  defendant's  agents  who  were  intrusted  with  the  duty  of 
keeping  it  in  repair.  It  is  difficult  to  reconcile  this  case 
with  the  others,  on  principle. 

In  New  York,  several  cases  have  been  spoken  of  as  main- 
taining the  Massachusetts  doctrine,  but  I  do  not  find  them 
so.  Coon  V,  Syracuse,  etc..  Railroad  Company*  was  the 
case  of  a  track-repairer,  whose  duty  required  him  to  follow 
a  passenger-train  on  a  hand-car,  and  examine  and  repair 
the  track  where  it  needed.  He  was  run  down  in  the  even- 
ing by  a  "  stake-train,"  travelling  at  an  unusual  time,  and 
without  any  head-light,  or  warning  of  any  sort.  It  does 
not  appear  whether  any  instructions  were  given  by  the  com- 
pany, or  any  one  on  its  behalf,  for  the  running  of  this  stake- 
train.  A  motion  for  nonsuit  was  granted,  the  only  question 
raised  at  the  trial  being,  whether  there  was  negligence  of 
the  conductor  of  the  stake-train  which  should  render  the 
company  liable.  The  court  held  that,  under  Priestly  v. 
Fowler,  Murray  v.  South  Carolina  Railroad  Company,  and 
Farwell  v,  Boston  and  Worcester  Railroad  Company,  such 
negligence  would  not  render  the  company  liable,  and  it  was 
not  necessary  to  ask  the  jury  whether  the  conductor  was 
negligent.  On  appeal,  the  question  was  suggested,  whether 
the  conductor  might  not  have  been  merely  following  the 

*  120  Mass.  227. 

'  123  Mass.  152. 

3  1 10  Mass.  240. 

4  5  N.  V.  492. 
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company's  negligent  orders,  in  which  case  it  was  clearly 
intimated  that  the  company  would  be  liable ;  but  the  court 
held  that  the  question  should  have  been  raised  at  the  trial, 
and  could  not  be  considered  for  the  first  time  on  appeal. 
This  seems  to  be  a  distinct  recognition  of  the  distinction 
between  a  mechanical  and  a  directory  act.  As  there  was 
no  proof,  nor  even  a  suggestion,  on  the  trial  that  the  injury 
resulted  from  any  other  cause  than  the  conductor's  mechan- 
ical disobedience,  or  neglect  of  proper  orders,  perhaps  the 
plaintiff  was  properly  nonsuited.  The  distinction  in  prin- 
ciple between  this  case  and  the  Minnesota  case  referred 
to,  would  seem  to  be  only  in  respect  to  the  burden  of 
proof. 

In  Sherman  v.  Rochester  and  Syracuse  Railroad  Company,' 
a  brakeman  was  injured  through  the  negligence  of  the  con- 
ductor and  engineer  in  running  too  fast.  It  does  not  appear 
that  the  company  left  the  matter  to  their  discretion,  and  if 
they  were  simply  disobeying  or  neglecting  proper  orders  in 
regard  to  speed,  the  act  was  mechanical,  and  comes  within 
the  rule.     It  was  held  that  the  plaintiff  could  not  recover. 

In  Wright  v.  New  York  Central  Railroad  Company,'  a 
brakeman  was  injured  through  the  engineer's  **  careless,  if 
not  wanton,"  disregard  of  the  running  regulations  of  defend- 
ant. The  case  was  fully  decided  against  the  plaintiff,  on  this 
ground.  The  learned  judge  who  delivered  the  opinion  of 
the  court  went  on  to  consider  some  branches  of  the  subject 
not  involved  in  the  case,  and  the  law  is  so  impartially  stated 
on  both  sides  of  these  questions  that  we  find  that  case  cited 
by  both  parties  to  nearly  every  subsequent  case  involving 
the  doctrine  of  master  and  servant  in  any  of  its  phases. 

Warner  v.  The  Erie  Railway  Company  3  and  Hoffnagle  v. 
New  York  Central  Railroad  Company*  do  not  directly 
involve  our  question ;  though  in  the  latter  case  it  was 
held  that  the  alleged  negligence  of  defendant's   head  car- 

'  17  N.  Y.  153. 
»  25  N  v.  562. 

3  39  N.  V.  468. 

4  55  N.  V.  608. 
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penter  in  ordering  plaintiff's  intestate  to  remove  the  sup- 
ports of  a  brick  arch,  insufficiently  dry,  was  a  question  for 
the  jury. 

Malone  v,  Hathaway '  is  another  case  in  which  we  find  a 
long  dissertation  and  a  full  statement  of  the  law  on  both 
sides  of  many  branches  of  the  subject.  The  facts  hardly 
presented  our  question.  Plaintiff's  intestate  was  killed  by 
the  giving  way  of  some  supports  to  a  vat.  The  supports 
were  put  in,  sound,  eleven  months  before ;  they  had  become 
decayed,  but  this  decay  was  not  known  to  defendants,  or  to 
Bagley,  a  carpenter  employed  by  them  with  instructions  to 
keep  the  wood-work  in  repair.  The  defendants  worked  with 
their  men  in  the  brewery,  and  Bagley  was  as  much  under 
their  immediate  supervision  as  the  plaintiff's  intestate.  The 
case  was  given  to  the  jury,  with  the  instruction  that  the  sole 
question  was  whether  Bagley  was  negligent.  Judgment  for 
plaintiff  was  reversed,  on  the  ground  that  the  case  was  sub- 
mitted to  the  jury  on  an  erroneous  issue. 

The  foregoing  is  by  no  means  an  exhaustive  review,  but 
it  serves  to  give  a  few  of  the  cases  most  relied  on  to  support 
the  theory  of  a  contract  for  exemption,  and  I  think  it  shows 
that  the  claim  of  authority  is  no  more  substantial  than  the 
claim  of  reason. 

The  purpose  of  this  discussion  has  been  to  find  the  true 
principle  on  which  this  class  of  cases  ought  to  be  determined. 
If  it  has  gone  any  way  at  all  in  that  direction,  it  will  be  a 
source  of  much  satisfaction  to  the  writer,  and  may  perhaps 
stimulate  more  useful  efforts  in  the  same  direction  among 
those  who  are  better  fitted  to  the  task. 

The  conclusions  at  which  I  have  arrived  are  by  no  means 
new,  and  the  principle  upon  which  I  have  proceeded  is  as 
old  as  our  law  itself.  I  think  it  teaches  that  an  injured  man 
should  only  be  permitted  to  recover  from  another  for  the 
injury  when  it  is  caused  by  some  violation  of  the  other's  duty 
toward  him ;  but  the  defendant's  duty  may  be  violated  by 
the  wrongful  act  or  neglect  of  any  one  to  whom  he  dele- 

*  66  N.  V.  99. 
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gates  its  performance,  as  well  as  by  his  own  wrongful  act  or 
neglect. 

In  application  to  the  case  of  employer  and  employee,  this 
principle  will  render  the  employer  responsible  for  any  act 
done  in  the  exercise  of  the  directory  authority  reserved  by 
the  employer  in  his  contract  with  the  employee. 

A.  B.  Jackson. 

Minneapolis,  Minn. 
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v.— THE  DOCTRINE   OF  ULTRA    VIRES  IN  THE 

LAW  OF  CORPORATIONS, 

Blackstone  says,  "Corporations  seem  to  have  been  cre- 
ated in  the  civil  law  by  the  mere  act  and  voluntary  associa- 
tion of  the  members,  provided  only  that  such  convention  was 
not  contrary  to  law."  Later  research  has,  however,  demon- 
strated that  by  the  civil  law  the  approbation  of  the  sovereign 
was  necessary,  and  that,  before  a  collegium  could  be  formed, 
it  must  have  been  first  determined  beneficial  prospectively, 
by  investigation  of  its  purposes  and  the  various  circumstances 
of  its  origin.'  Thus,  a  civil-law  writer  of  great  reputation 
states  that  "communities,  ecclesiastical  and  secular,  are 
assemblies  of  many  persons  united  into  one  body ;  that  is, 
formed  with  the  princess  consent,  without  which  these  assem- 
blies would  be  unlawful." ' 

When  corporations  were  transplanted  from  the  Roman  to 
the  common  law,  this  same  theory  of  utility  and  consent  fol- 
lowed them.  And  the  old  common-law  idea  of  a  corporation 
was,  an  artificial  being,  created  by  the  king  either  directly  or 
mediately,  capable  of  acting  only  in  a  certain  well-under- 
stood manner,  but,  having  evidenced  its  intention  by  means 
of  the  few  formalities  prescribed  as  conditions  precedent  to 
action,  endowed  with  the  same  rights  and  subject  to  the 
same  liabilities  as  individuals.^ 

Immediately  after  the  Conquest,  few  such  associations,  ex- 
cept those  instituted  for  municipal  or  religious  purposes, 
existed ;  ^  and  the  formalities  prescribed  arose  rather  from 
the  restrictions  of  necessity  than  from  the  prohibitions  of  the 

'  See  Ang.  &  Ames  on  Corp.,  sec.  66. 

'  X  Domat's  Civil  Law,  Prelim.  Book,  tit.  2,  sees.  2,  15. 

3  Ang.  &  Ames  on  Corp.,  sees.  67,  69;  Bronson,  J.,  in  The  People  v.  As- 
sessors, I  Hill,  620. 

4  See  Hallam's  Constitutional  History  of  England. 
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crown.  The  sententious  logic  of  the  law  declared  that  it 
was  physically  impossible  to  make  known  the  corporate 
intention  without  the  corporate  seal.  But»  as  from  time  to 
time,  in  later  years,  the  institution  of  corporations  was  ex- 
tended to  other  and  more  general  purposes,  it  became  nec- 
essary, for  the  public  good,  to  restrict  their  powers  to 
narrower  limits,  which  was  done,  whenever  expedient,  by 
statutory  enactment.* 

The  remaining  chapter  in  the  history  of  corporations  is  of 
a  different  nature  from  that  already  written,  for  modern  cor- 
porations are  not  modelled  upon  the  ancient  form.'  At  the 
beginning  of  this  century  in  the  United  States,  and  in  Eng- 
land somewhat  later,  their  number  began  to  increase  rapidly, 
and  their  use  to  be  extended  to  almost  every  branch  of 
trade.  It  soon  became  impracticable  to  enact  general  laws 
prohibiting  them  from  exercising  certain  enumerated  acts; 
for  the  necessity  to  restrain  became  so  frequent,  and  arose 
in  such  diverse  and  unexpected  ways,  that  to  mention 
expressly  what  was  fobidden  would  have  occupied  en- 
tirely too  much  space  in  the  statutes.  A  new  method  of 
governing  them  was  therefore  devised,  and  the  outgrowth 
of  this  method  is  the  modern-  technical  doctrine,  **  ultra 
7ure^ 

In  brief,  when  the  institution  of  corporations  came  into 
general  use,  the  great  power  which  a  corporate  existence 
gave  to  associations  of  individuals  threatened,  under  the 
common  law,  to  be  an  instrument  of  the  grossest  injustice  to 
the  people.  The  civil  law  had  experienced  the  same  trouble, 
without  being  able  to  prevent  it,  except  by  the  temporary 
abolition  of  all  chartered  companies.  Kent  refers  to  a  pas- 
sage in  Pliny  where  it  appears  that  the  Emperor  Trajan  was 
so  jealous  of  the  collegia^  which  from  licita  almost  invari- 
ably became  tllicita,  that,  after  a  destructive   fire  in  Nico- 

*  One  of  the  earliest  and  most  general  of  sudh  statutes  was  that  of  19  Hen. 
VIII..  c.  7,  which  was  aimed  at  trading  corporations,  and  prohibited,  under  a 
penalty  of  £Af>*  the  enactment  of  by-laws  which  might  affect  the  interest  of  the 
crown  or  the  people*s  good.     1 1  Rep.  54. 

^  The  Penobscot  Boom  Corp.  v,  L^mson,  16  Me.  224. 
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media,  he  refused  even  to  allow  the  incorporation  of  a  fire- 
company  {collegium  fabrorutn)  in  that  city. 

As  we  have  said,  trading  corporations  became  numerous 
in  America  earlier  than  in  England,  and  in  1802,  from  the 
case  of  Head  v.  The  Providence  Insurance  Company,'  it 
appears  that  the  governing  power  over  corporations  had 
already  shifted,  the  statutes  having  displaced  the  common 
law.  Chief  Justice  Marshall  said,  in  that  case,  **  Without 
ascribing  to  this  body  —  which,  in  its  corporate  capacity,  is 
the  mere  creature  of  the  [legislative]  act  to  which  it  owes  its 
existence  —  all  the  qualities  and  disabilities  annexed  by  the 
common  law  to  ancient  corporations  of  this  sort,  it  may 
be  said  to  be  precisely  what  the  incorporating  act  has  made 
it,  to  derive  all  its  powers  from  that  act,  and  to  be  capable 
of  exercising  its  faculties  only  in  the  manner  which  that  act 
authorizes."  This  clear  and  emphatic  language  has  been 
frequently  quoted.  He  continues:  **With  these  bodies, 
which  have  only  a  legal  existence,  the  act  of  incorporation 
is  an  enabling  act.  It  gives  them  all  the  power  they  pos- 
sess. It  enables  them  to  contract ;  and  when  it  prescribes 
to  them  a  mode  of  contracting,  they  must  observe  that 
mode,  or  the  instrument  no  more  creates  a  contract  than  if 
the  body  had  never  been  incorporated.*' '  # 

The  revolution  is  now  complete.  Instead,  as  under  the 
common  law,  of  being  permitted  to  act  as  individuals  may 
(after  having  complied  with  the  formality  of  evidencing  their 
contract  by  affixing  the  corporate  seal),  it  is  now  imperative 
to  refer  to  their  charter,  or  incorporating  act,  to  know 
whether  or  not  a  given  contract  would  be  lawful.*     The  real 

»  2  Cranch,  127. 

'  Upon  the  principles  of  this  case  the  following  decisions,  among  others,  in 
the  same  court,  have  been  based :  The  Trustees  of  Dartmouth  College  r.  Wood- 
ward, 4  Wheat.  518;  Gozzler  v.  The  Corporation  of  Georgetown,  6  Wheat 
593;  Fleckner  v.  The  Bank  of  the  United  States,  8  Wheat.  338;  Bank  of  the 
United  States  v.  Dandridge,  12  Wheat.  64.  And  see  also  Farmers*  Loan  Co. 
V,  Carroll,  5  Barb.  613. 

3  State  of  Ohio  v.  Washington  Library  Co..  il  Ohio,  96;  The  People  v. 
Utica  Ins.  Co.,  15  Johns.  358;  New  York  Ins.  Co.  v,  Ely,  5  Conn.  560;  Mc- 
Mullen  V,  City  Council,   i  Bay,   46;    Mayor  v,    McKee,  2  Vei^.   167;  The 
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intent  and  spirit  of  the  law  creating  the  corporation,  and  not 
the  letter  merely,  must  be  considered.  Very  often  the  Legis- 
lature or  Parliament  may,  without  danger  of  being  misunder- 
stood, forbear  to  mention  expressly  certain  powers  which  are 
necessary  and  essential  to  carry  out  those  enumerated  in  the 
law.*  The  nature  of  the  unauthorized  act  has  therefore 
changed,  and  the  formality  of  a  seal  is  now  unnecessary ; " 
and  a  seal,  though  not  that  of  the  corporation,  which  is  affixed 
by  the  authority  of  the  body,  will  bind  it,  while  the  regular 
seal,  affixed  without  that  authority,  will  not.®  Anciently,  as 
we  have  seen,  whatever  corporate  privilege  was  found  incon- 
sistent with  the  public  good  was  expressly  prohibited  by  stat- 
ute, and  became,  therefore,  malum  prohibitum.  Now,  how- 
ever, what  is  unauthorized,  or  ultra  vires,  is  usually  only 
impliedly  prohibited  by  the  rule  of  statutory  construction, 
Expressio  unius,  ixciusio  est  alterius,^  But  the  same  cause 
which  formerly  induced  Parliament  to  forbid  certain  acts  of 
corporations  urges  the  courts  to-day  to  declare  similar  acts 
unauthorized  and  null.  That  cause  was  and  is  public  policy. 
We  know  of  no  one  who  has  heretofore  deduced  from  his- 
torical reasoning  that  ultra  vires  acts  of  corporations  are  ille- 
gal simply  because  in  contravention  of  public  policy ;  but 
the  fact  is  now  universally  recognized  in  England,  and  is 
supported  by  the  best  authority  in  America.  It  was  recog- 
nized in  England  as  early  as  1809,  by  Lord  EUenborough, 
when  deciding  the  case  of  Lees  v.  The  Manchester  and  Ash- 
ton   Coal  Company."     The  course  of  reasoning  which  the 

Slate  V.  Stebbins,  i  Stew.  299;  The  State  v.  Mayor  of  Mobile,  5  Port.  279; 
Ohio  Life  Ins.  Co.  v.  Merchants'  Ins.  Co.,  11  Humph,  i;  Presidents'.  Mc- 
Connel,  12  III.  138;  Bangor  Boom  Corp.  «/.  Whiting,  29  Me.  123;  Perrine 
V.  Chesapeake  Canal  Co.,  9  How.  172;  Curtiss  v,  Leavitt,  15  N.  Y.  9. 

■  See  above  cases,  and  Wright  v,  Scott,  34  Eng.  Law  &  Eq.  i  ;  The  People 
V,  Manhattan  Co.,  9  Wend.  35 1 ;  The  People  v,  Marshall,  6  111.  672  ;  Matthews 
V.  Skinner,  62  Mo.  329. 

'  Bank  of  Columbia  v,  Patterson,  7  Cranch,  299;  Canal  Co.  v,  Knapp,  9 
Pet  541  ;  Tenny  v.  Lumber  Co.,  43  N.  H.  343. 

3  See  Dill,  on  Mun.  Corp.,  sec.  130;  Porter  v.  Railroad  Co.,  37  Me.  349; 
Stebbins  v.  Merritt,  loCush.  27. 

^  Bissell  V,  Lake  Shore  &  Indiana  R.  Co.,  22  N.  Y.  256. 
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judges  and  law-writers  have  usually  employed  to  reach  the 
same  conclusion  is  founded  upon  the  axiom  that  the  privi- 
leges, franchises,  and  immunities  conferred  by  the  State 
upon  corporations  place  them,  in  many  respects,  far  above 
individuals.  The  question,  then,  naturally  arises,  "  Why  does 
the  law  bestow  so  great  preferment  upon  any  one  collection 
of  men  ?  " 

There  is  but  one  answer  under  a  free  government,  since 
the  law  can  neither  elevate  nor  degrade  any  member  of 
society  unless  it  appear  that  the  public  policy  requires  it. 
Evidently,  then,  public  policy  also  requires  that  these  fran- 
chises be  not  abused,  and  public  welfare  demands  that  cor- 
porations keep  within  the  statutory  powers  which  are  granted 
with  this  in  view,  and  which  are  to  be  taken  as  the  exact 
amount  of  authority  consistent  with  public  gain.' 

The  legislature,  it  is  presumed,  views  the  question  in  all 
its  phases ;  determines  the  scope  of  corporate  action  from 
which  the  public  may  derive  profit,  and  fixes  this  point  by 
the  statutory  command,  "  Thus  far  and  no  farther^  When 
corporations,  therefore,  usurp  powers  not  given  to  them,  to 
that  extent  they  transgress  the  boundaries  within  which  they 
act  for  the  benefit  of  the  people,  and  enter  upon  the  forbid- 
den ground,  where  every  action  is  in  violation  of  the  public 
right  and  destructive  of  the  fundamental  principle  of  all  law, 
Sic  utere  tuo  ut  alienum  non  Icedas? 

Comstock,  C.  J.,  in  Bissell  %k  The  Lake  Shore  and  Indiana 
Railroad  Company,*  argued  strenuously  against  the  position 

'   II  Easl,  645. 

'  See  Sedgw.  on  Stat.  &  Const.  Law  (2d  ed.),  292. 

3  Colman  v.  Eastern  Counties  R.  Co.,  10  Beav.  i;  Solomons  v,  Laing,  12 
Beav.  339;  East  Anglian  R.  Co.  v.  Eastern  Counties  R.  Co.,  11  C.  B.  775: 
Taylor  v,  Chichester  &  Midhurst  R.  Co.,  L.  R.  2  Exch.  356;  Bissell  v.  Lake 
Shore  &  Indiana  R.  Co.,  22  N.  Y.  258;  Dartmouth  College  v.  Woodward, 
4  Wheat.  518;  Hood  v.  New  York  &  New  Haven  R.  Co.,  22  Conn.  502; 
Orr  V,  Lacey,  2  Doug.  (Mich.)  254;  Root  v,  Wallace,  4  McLean,  8;  Dodge 
V.  Woolsey,  18  How.  (U.  S.)  331 ;  City  of  St.  Louis  v.  Russell,  9  Mo.  507: 
Morris,  etc.,  R.  Co.  v,  Sussex  R.  Co.,  20  N.  J.  Eq.  542. 

4  22  N.  Y.  258 
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we  have  taken  ;  but  Judge  Selden,  in  the  same  case,  has  vin- 
dicated this  theory  by  the  most  abundant  authority. 

In  his  very  ab(e  review  of  the  English  cases,  it  appears 
that,  with  the  exception  of  Sir  William  Erie's  opinion  in 
The  Mayor  v.  The  Norfolk  Railway  Company,  the  lead- 
ing English  decisions  are  emphatically  in  support  of  our 
statement  of  the  law  as  being  in  the  main  a  question  of  public 
policy. 

And  this  is  true  whether  the  act  is  performed  by  the 
directors  or  by  the  corporation  itself.  For  if  the  officers  or 
agents  of  the  corporation  assume  to  make  a  contract  abso^ 
lutely  beyond  the  powers  given  to  the  body,  no  ratification 
afterwards,  save  by  the  legislature,  can  legalize  it.' 

Lord  Langdale,  in  Coleman  v.  The  Eastern  Counties  Rail- 
way Company,"  says  of  a  violation  of  the  charter  (by  the 
directors) :  "  We  are  to  look  upon  the  powers  as  given  to 
them  in  consideration  of  a  benefit  which,  notwithstanding 
all  other  sacrifice,  is  hoped  to  be  attained  by  the  public. 
*  *  *  I  look  upon  the  acquiescence  of  the  shareholder 
in  these  circumstances  as  affording  no  ground  whatever  for 
the  presumption  that  they  may  be  in  themselves  legal." 

So,  in  Cohen  v,  Wilkinson  ^  (a  suit  brought  by  several 
stockholders  against  the  directors,  to  enjoin  them  from  per- 
forming ultra  vires  acts),  it  was  held  that  "  the  unauthorized 
acts  complained  of  were  not  merely  breaches  of  trust,  but 
illegal,  and  hence  void." 

The  East  Anglian  v.  The  Eastern  Counties  Railway  Com- 
pany ♦  was  a  suit  upon  a  contract,  to  which  defendant  (a  cor- 
poration) interposed  the  plea  of  ultra  vires,  Jervis  sustained 
the  plea,  remarking  that  the  contract  was  illegal,  and  hence 
that  the  position  of  the  stockholders  in  respect  to  it  was  un- 
important.    In  The  Great  Western  Railway  Company  v.  The 

'  Green's  Brice's  Ultra  Vires,  chap.  6;  Dill,  on  Mun.  Corp.,  sees.  385, 
386;  2  Dill.  Rep.  427;  Christian  University  v.  Jordan,  29  Mo.  68;  Ang.  & 
Ames  on  Corp.,  sec.  304.  As  to  legislative  approval,  see  Whitewater  Valley 
Canal  Company  z/.  Vallette,  21  How.  414. 

'  10  Beav.  I. 

3  13  Jur.  641. 

♦  II  C.  B.  775. 

VOL.  V.  NO.  3.  27 
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Eastern  Counties  Railway  Company,^  it  was  said :  "  There 
lies  at  the  root  of  this  question  [one  concerning  a  plea  of 
ultra  vires']  a  consideration  of  public  policy." 

We  call  especial  attention  to  the  words  of  another  leading 
case  on  this  subject :  ''  This  is  not  like  the  promise  of  a 
party  that  an  act  impossible  to  be  done  shall  be  done  by  the 
defendant,  or  some  third  person ;  but  it  is  a  promise  that  an 
act  shall  be  done  contrary  to  the  public  law  of  the  country, 
of  which  both  parties  are  bound  to  take  notice.  The  act  is, 
therefore,  illegal,  and  the  promise  that  it  shall  be  done  is 
void."  *  The  illegality  referred  to  was  solely  on  the  ground 
that  the  act  was  u/tra  vires.  In  another  case,  Barons  Martin 
and  Parke  held  that  "  if  the  contract  had  been  ultra  vires  it 
were  void."  Parke  said  that,  though  the  seal  be  regularly 
affixed,  the  corporate  deed  is  not  binding  "  if  it  appear  from 
the  express  provision  of  the  statute  creating  the  corporation, 
or  by  necessary  or  reasonable  enactments,  that  the  deed  was 
ultra  vires'*  3 

To  the  weight  of  the  above  cases  may  be  added  that  of 
Eastern  Counties  Railway  v.  Hawks,  which  was  carried  to 
the  House  of  Lords,  which,  in  its  decision,  pronounced  ultra 
vires  contracts  illegal  and  void.^ 

The  leading  American  case  is  Bissell  v.  The  Lake  Shore 
and  Indiana  Railroad  Company, ^  where  almost  all  of  the 
above-mentioned  English  cases  were  discussed  and  approved 
in  Judge  Selden's  opinion.  Another  important  decision  is 
that  of  The  Miners*  Ditch  Company  v,  Tellerbach,^  where  it 
was  held  that  acts  absolutely  beyond  the  corporate  powers 
were  void  in  toto,  and  for  all  purposes.  These  two  cases 
contain  verj'  learned  and  exhaustive  discussions  of  the  sub- 
ject, and  are  in  entire  harmony  with  the  English  authorities. 

*   12  Eng.  Law  &  Eq.  224. 

^  McGregor  v.  Deal  &  Dover  R.  Co.,  16  Eng.  Law  &  Eq.  180. 

3  See,  further,  Beeman  v.  Rufford,  6  Eng.  Law  &  Eq.  106;  Winch  r. 
Birmingham,  London  &  Chester  R.  Co.,  13  Eng.  Law  &  Eq.  506;  Taylor  r. 
Chichester  &  Midhurst  R.  Co.,  2  Exch.  356. 

4  35  Eng.  Law  &  Eq.  8. 

5  22  N.  Y.  258. 

6  37  Cal.  543. 
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"  Illegality/'  in  short,  is  a  perfect  defence  in  an  action 
upon  a  contract,  since  the  law  cannot  enforce  what  it  pro- 
hibits.' 

A  Mery  important  exception  to  the  rule  that  ultra  vires 
contracts  are  void,  and  perhaps  the  only  variation  which 
can  be  sustained  by  a  weight  of  authority,  is  where  the  act 
is  outwardly  within  the  powers  of  the  company,  and  only 
ul/ra  vires  because  of  something  lying  peculiarly  within 
the  knowledge  or  intention  of  the  corporate  officers.  As 
where  a  railroad  company  was  authorized  to  purchase  lands 
for  certain  purposes,  and  they  purchased  for  an  entirely 
different  purpose,  it  was  held  that  the  sale  was  valid,  and  the 
vendor  was  not  compelled  to  see  to  the  application  of  the 
funds.  Again,  where  a  corporation  is  empowered  to  issue 
negotiable  paper  for  various  objects,  but  not  for  others,  and 
the  issue  is  made  with  an  unauthorized  design,  this  secret  in- 
tent will  not  impair  the  binding  obligation  of  the  bill  of 
exchange  or  promissory  note,  and  it  will  be  estopped  to  set 
up  ultra  vires  as  a  defence.^ 

In  Webb  v.  Hudson  Bay  Commissioners,^  it  appeared  that 
defendants  were  incorporated  to  improve  the  town  of  Heme. 
They  were  authorized  to  issue  bonds  of  a  certain  form, 
assignable  and  interest-bearing,  to  secure  the  payment  of 
loans  contracted  by  them.  In  express  violation  of  their 
charter,  which  contained  notice  of  a  penalty  in  such  cases, 
defendants  bought  bricks  of  a  co-commissioner.  He  was 
secured  the  purchase-money  by  an  issue  of  bonds  in  the 
form  prescribed  by  the  charter,  and  these  were  assigned  to 
plaintiff  without  notice  of  the  circumstances,  and  for  a  val- 
uable consideration.     Judgment  went  against  the   defend- 

*  Bank  of  United  States  v.  Owens,  2  Pet.  527;  2  Pars,  on  Con.  (5th  ed.) 
674. 

'  Big.  on  Estop.,  chap.  17  ;  Norwich  v.  Norfolk  R.  Co.,  4  El.  &  Bl.  397,  443 ; 
Atkin  V.  Blanchard,  32  Harb.  527  ;  Story  on  Con.  (5th  ed.),  sec.  397;  Royal 
British  Bank  i/.  Turquand,  6  EI.  &  Bl.  327 ;  Taylor  v.  Chichester,  etc.,  R. 
Co.,  L.  R.  2  Exch.  356;  Bissell  v.  Lake  Shore,  etc.,  R.  Co.,  22  N.  Y.  258; 
Tellcrbach  v.  Miners'  Ditch  Co.,  37  Cal.  543;  Parish  v.  Wheeler,  22  N.  Y. 
494;  Eaton  V.  Aspinwall,  19  N.  Y.  119,  and  cases  cited  below. 

3  L.  R.  5  Q.  B.  642. 
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ants,  the  court  remarking  that  the  assignee  could  not  be 
presumed  to  know  of  the  circumstance  which  alone  made 
the  issue  ultra  vireSy  and  that  the  commissioners  were 
estopped  to  set  up  illegality  against  the  innocent  holder.' 

Municipal  bonds,  notwithstanding  the  seal,  are  .regarded 
as  ordinary  commercial  paper,  and  subject  to  the  rules 
(above  stated)  pertaining  to  bills  of  exchange  and  prom- 
issory notes.'  Once  upon  the  market,  or  in  the  hands  of 
an  innocent  holder,  the  corporation  cannot  allege  that  they 
have  been  wrongfully  issued,  if  upon  their  face  they  conform 
to  the  statutory  requirements  regarding  their  form.3 

This  exception  applies  to  other  cases,  and  it  may  be  said 
generally,  that  whenever  knowledge  of  the  unauthorized 
nature  of  a  corporate  act  can  be  charged  directly,  or,  by  rea- 
son of  an  apparent  ultra  vires  nature,  impliedly,  upon  the 
party  to  the  contract  as  not  within  the  corporate  capacity,  no 
estoppel  can  arise  to  prevent  the  corporation  from  defend- 
ing, in  an  action  to  enforce  such  contract,  that  their  agree- 
ment was  ultra  vires  and  void.*  But  if  the  want  of  authority 
cannot  be  discovered  without  the  exercise  of  a  greater 
amount  of  diligence  than  the  law  requires,  and  is  not  in  fact 
known  to  the  individual,  the  corporation  with  whom  he 
contracts  cannot  escape  the  obligation  by  a  plea  of  tdtra 
vires ^ 

If  the  act  is  within  the  corpoi;ate  powers,  any  iiregularity 
in  its  performance  will  be  cured  by  acquiescence  in  it  by  the 
corporation.     Thus,  in  Knox  County  v,  Aspinwall,^  it  was 

'  See  also  Pickard  v.  Sears,  6  Ad.  &  E.  464;  Re  Bahia,  etc,  R.  Co,,  L. 
R.  3  Q.  B.  584 ;  Freeman  v,  Cooke,  2  Exch.  654. 

^  Big.  on  Estop.  464;  Rogers  v.  Burlington,  3  Wall.  654;  Mercer  County 
V.  Hacket,  i  Wall.  83. 

3  Knox  County  r.  Aspinwall,  21  How.  (U.  S.)  539;  Moran  v,  Miami 
County,  7  Black,  722;  Bradley  v,  Ballard,  55  111.  413;  Ossipee  Man,  Co.  v. 
Canney,  54  N.  H.  295. 

4  Abbott  V,  Baltimore,  etc.,  Packet  Co.,  i   Md.  Ch.  542. 

5  The  State  v.  Van  Home,  7  Ohio  St.  327 ;  Tash  v,  Adams,  10  Cush.  252: 
6  Am.  L.  Reg.  595 ;  Gould  v,  Venice,  29  Barb.  442 ;  McBroom  v.  Lebanon, 
31  Ind.  268;  Bradley  v,  Ballard,  55  111.  413;  Thompson  v,  Lambert,  44 
Iowa,  239. 

*  21  How.  539. 
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alleged  that  the  requirements  of  a  statute  concerning  notices 
of  an  election,  to  be  given  before  a  vote  could  be  taken  to 
subscribe  to  the  stock  of  another  corporation,  were  not  com- 
plied with.  It  was  held  that  the  question  of  irregularity  in 
the  vote  belonged  to  the  board  of  commissioners,  and  nqt 
to  the  court,  and  that  not  even  in  a  direct  judicial  proceed- 
ing could  the  legality  of  the  transaction  be  called  in  question, 
when  all  of  the  bonds  had  been  issued  to  innocent  holders. 
A  similar  case  was  that  of  Society  of  Savings  v.  New  Lon- 
don.' In  Dooley  v,  Cheshire  County,"  the  defendants  were 
estopped  to  set  up  a  defect  in  their  organization,  to  defeat  an 
action  on  a  contract  made  by  them  in  a  corporate  capacity.^ 

The  class  of  cases  where  corporations  are  estopped  to  set 
up  the  defence  of  ultra  vires  is  defined  as  follows  by  Bigelow, 
in  his  work  on  Estoppel :  ^  **  The  sound  rule  we  understand 
to  be  this  :  that  a  private  corporation  will  be  estopped  to  set 
up  the  defence  of  ultra  vires  in  respect  to  all  acts  and  con- 
tracts within  the  apparent  scope  of  its  powers,  and  that  both 
private  and  public  corporations  will  be  estopped  to  plead 
such  defects  in  their  establishment,  organization,  or  in  the 
preliminaries  to  the  execution  of  their  acts,  as  are  peculiarly 
within  their  own  knowledge,  and  notice  of  which  cannot  be 
imputed  to  the  other  party.  Upon  general  principles,  the 
estoppel  should  be  reciprocal." 

Where,  however,  by  a  comparison  of  the  terms  of  the  con- 
tract with  the  charter  or  incorporating  act,  it  can  be  shown  to 
the  court  that  the  act  to  be  performed  by  the  corporation  is 
necessarily  beyond  its  powers,  the  contract  will  be  enforced, 
and  there  will  be  no  estoppel ;  for  to  hold  the  corporation 
estopped  would  also  imply  that  the  other  party  was  estopped, 
and  the  law  would  be  powerless  to  restrain  corporate  bodies 
to  the  performance  of  contracts  within  the  powers  granted 
them  by  the  legislature.^ 


*  29  Conn.  174. 
"  15  Gray,  494. 

3  See,  too,  Smith  z/.  Sherley',  12  Wall.  560. 

*  Page  467,  and  note  v, 

5  As  to  municipal  corporations,  see  Dill,  on  Mun.  Corp.,  sees.  381,  749; 
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An  ultra  vires  act  being  regarded  by  the  law  as  an  impos- 
sibility, it  makes  no  difference  whether  a  contract  for  its 
performance  be  executory  or  executed ;  yet,  though  no  such 
distinction  is  recognized  in  England,  there  are  many  Ameri- 
can cases  which  decide  that  when  the  contract  is  executed, 
the  corporation  having  received  the  benefit  of  the  considera- 
tion, and  there  would  result  no  disadvantage  to  the  public, 
good  faith  would  require  the  corporation  to  perform  their 
share  of  the  agreement.  And  this  departure  from  the  rigidity 
of  the  doctrine  of  ultra  vires  is  expressed  in  the  following 
emphatic  language  by  a  writer  of  acknowledged  authority, 
although  the  weight  of  his  opinion  may  be  somewhat  broken 
by  the  consideration  that  the  courts  of  his  State  (New  York) 
are  at  variance  with  those  of  the  other  States :  "  While  courts 
are  inclined  to  maintain  with  vigor  the  limitations  of  cor- 
porate actions,  wherever  it  is  a  question  of  restraining  the 
corporation  in  advance  from  passing  beyond  the  boundaries 
of  their  charters,  they  are  equally  inclined,  on  the  other 
hand,  to  enforce  against  them  contracts,  though  ultra  vires, 
of  which  they  have  received  the  benefit.  This  is  demanded 
by  the  plainest  principles  of  justice."  ' 

The  principles  of  the  above  cases  have  never  been  applied 
to  controversies  between  or  against  municipal  corporations, 
or  those  of  a  quasi-^uhWc  character.  There  is  no  doubt,  how- 
ever, that  as  to  private  corporations  the  theory  has  gained 
ground  among  the  American  authorities,  it  being  deemed 
necessary,  by  many  judges,  for  the  prevention  of  fraud 
against  individuals,  and  the  undue  advantage  on  the  part 
of  corporations  of  retaining  the  benefit  of  their  illegal  acts. 

Mayor  z/.  Ray,  19  Wall.  468.     As  to  private  corporations.   Big,  on  Estop.  461. 
467  ;  Ang.  &  Ames  on  Corp.,  sec.  256. 

^  2  Kent's  Coram,  (irth  ed.)  381,  note;  Sedgw.  on  Stat.  &  Const.  Law,  69, 
73;  Parish  v,  Wheeler,  supra;  White  v.  Franklin  Bank,  22  Pick.  i8i  ;  Oil 
Creek,  etc.,  R.  Co.  v.  Pennsylvania  Transp.  Co.,  83  Pa.  St,  160;  Whitney 
Arms  Co.  v.  Barlow,  63  N.  Y.  62 ;  Field  on  Corp.  295,  sec.  266,  and  cases ; 
Am.  L.  Rev.  for  July,  1879,  article  on  *•  Ultra  Vires;  "  De  Groff  v.  Thread  Co., 
21  N.  V.  124;  Firth  v.  La  Rue,  15  Barb.  322;  Gould  f.  Oneonta,  3  Hun, 
401 ;  Hazelhurst  r.  Savannah  R.  Co.,  43  Ga.  13;  Life  Ins.  Co.  v.  Lanier,  5 
Fla.  no.     But  see  Ang.  &  Ames  on  Corp.,  sec.  256,  and  cases  cited. 
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But  the  weight  of  authority  in  the  United  States  is  still  in 
unison  with  the  English  cases,  and'  in  favor  of  the  strict  rule 
that  acts  of  corporations  absolutely  ultra  vires  are  absolutely 
void." 

To  recognize  any  such  distinction  certainly  nullifies,  to  a 
great  extent,  the  whole  doctrine  of  ultra  vires.  If  it  be  for 
the  public  good  that  corporations  should  be  allowed  only  the 
scope  of  action  granted  to  them  by  their  charters,  it  is  ab- 
surd to  hold  that  either  party  to  such  contract,  in  an  action 
on  it,  can  obtain  any  remedy  whatever  for  its  breach  or  non- 
performance, simply  because  the  plaintiff  has  dpne  what  the 
agreement  required  of  him. 
I  It  is,  moreover,  illogical  to  say  that,  as  to  such  partly  exe- 

cuted contract,  the  corporation  should  be  refused  relief,  and 
not  the  individual.  Yet  the  courts  which  have  sought  to  es- 
tablish the  exception  have  never  done  so  in  favor  of  a  plain- 
tiff corporation. 

But  there  is  no  necessity  to  deviate  from  the  rigidity  of 
the  doctrine  of  ultra  vires  in  such  cases.     Relief  may  be 
granted  to  a  party  who  has  advanced  money  to  a  corpora- 
tion for  the  performance  of  an  ultra  vires  contract,  by  com- 
1  pelling  the  corporation  to  return  the  consideration,  in  ah  ap- 

propriate action.' 

Mr.  Brice  says :  ^  "  To  say  that  a  corporation  cannot  sue 
or  be  sued  upon  an  ultra  vires  agreement  is  one  thing ; 
to  say  that  it  may  retain  the  proceeds  thereof  which  have 
come  into  its  possession,  without  making  any  compensa- 
tion whatever  to  the  person  from  whom  it  has  obtained 
them,  is  something  very  different." 

The  rule  is  well  settled,  that  where  any  benefit  can  be 

*  Ang.  &  Ames  on  Corp.  (9th  ed.)  240;  Sedgw.  on  Stat.  &  Const.  Law  (2d 
*^')  73»  2in<i  cases  cited;  Green's  Brice's  Ultra  Vires,  608;  Id,  620.  See 
Mayor  of  Ludlow  v.  Charlton,  6  Mee.  &  W.  815;  Paine  v.  Guardians,  etc., 
Union,  8  Q.  B.  326. 

*  Anglo,  etc.,  Ins.  Co.  v.  British,  etc.,  Co.,  3  Gif.  521 ;  Ernest  v.  NichoUs,  6 
H.  L.  Cas.  401  ;  Bruges  &  Stock's  Case,  2  Johns.  &  H.  441 ;  Leavitl  v.  Palmer, 
3  Comst.  19;  Curtis  v.  Leavitt,  15  N.  Y.  9,  297;  Hall  v.  Mayor  of  Swansea, 
5  Q.  B.  526. 

3  Green's  Brice's  Ultra  Vires,  618.  ' 
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traced  to  a  corporation,  by  the  application  of  the  proceeds 
of  an  ultra  vires  contract  to  its  uses  or  needs,  an  action 
for  money  had  and  received  would  lie  to  compel  its  re- 
payment.^ 

It  is  perfectly  in  accord  with  the  law  of  contracts  made  in 
contravention  of  public  policy  that  relief  may  be  granted  to 
a  particeps  criminis,  provided  only  that  such  relief  be  not  in 
conflict  with  the  rule  that  the  agreement  itself  is  void.  A 
few  examples  of  early  cases  may  be  given  with  profit. 

In  Lord  St.  John  v.  Lady  St.  John,"  plaintiff  and  defend- 
ant had  entered  into  a  marriage-settlement,  providing  for  a 
separation  under  certain  contingencies,  and  a  leave  to  the 
wife  to  withdraw  from  the  domicile  of  her  husband  with  her 
children.  Lord  Eldon,  after  stating  that  such  a  provision 
was  contrary  to  law  and  public  policy,  which  was  to  make 
marriage  inviolate,  and  the  living  together  of  husband  and 
wife  continuous,  and  not  dissoluble  at  the  will  of  either, 
ordered  the  marriage  contract  to  be  delivered  up  at  the  suit 
of  the  husband,  ^particeps  criminis,  remarking:  "It  was  no 
objection  that  the  plaintiff  was  a  party  to  the  transaction, 
which  was  illegal." 

In  Fletcher  v,  Fletcher,3  Buller,  J.,  said  :  **  Where  the  con- 
tract is  against  public  policy,  relief  may  be  granted  even  to  a 
particeps  criminis"     In  Shirley  v.  Ferrers,*  plaintiff  was  a 

party  to  a  marriage-brokage  bond.  The  court  held,  that 
where  the  relief  was  upon  the  policy  of  the  law,  it  was  not 
material  who  stood  before  the  court.  "  The  public  interest 
demands  that  relief  should  be  given,  and  it  is  given  through 
the  particeps  criminis,** 

And  in  Gilbert  v,  Chudleigh,*  Lord  Hardwicke  said  :  "  In 
these  cases  of  the  violation  of  public  policy,  the  court  does 
not  regard  the  state  and  condition  of  the  parties  so  much  as 

*  Dill,  on  Mun.  Corp.,  sees.  381,  749;  Mayor  v.  Ray,  19  Wall.  468; 
Allegheny  City  v.  McClurken,  14  Pa.  St.  81 ;  In  re  Cork,  etc.,  R.  Co.,  L.  R.  4 
Ch.  748. 

»  1 1  Yes.  535. 

3  A  similar  case,  2  East,  283. 

4  Cited  II  Yes.  536,  537. 
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the  nature  of  the  contract  and  the  public  good."  And  Judge 
Story  says :  "  There  may  be,  on  the  part  of  the  court  itself, 
a  necessity  of  supporting  the  public  interest  or  public  policy, 
in  many  cases,  however  reprehensible  the  acts  of  the  parties 
may  be."  * 

Speaking  of  these  very  principles,  Judge  Selden,  in  Curtis 
V.  Leavitt,*  after  observing  that  u/tra  vires  contracts  of  cor- 
porations are  void,  because  against  public  policy,  and  that 
the  rigid  observance  of  this  rule  will  operate  as  a  salutary 
restraint  upon  both  parties,  continues  :  "  I  cannot  doubt  that 
a  sound  public  policy  will  be  promoted  by  restoring  the  par- 
ties, in  all  such  cases,  to  their  original  position.  It  leaves  no 
inducement  for  either  party  to  contravene  the  law.  The 
corporation  is  compelled  to  restore  just  what  it  has  received, 
and  the  other  party  gets  no  more  than  he  has  parted  with. 
It  is  believed  that  not  a  case  can  be  found  which  stands 
opposed  to  this  just  and  salutary  rule." 

A  subtle  argument  is  raised  against  this  doctrine  by  Com- 
stock,  J.,  in  the  same  case,  and  is  founded  upon  the  well- 
known  principle  in  the  law  of  agency  that  the  principal 
should  be  permitted  to  retain  the  fruits  of  an  unauthorized 
contract  made  by  his  agent.  But  the  reply  to  this  objec- 
tion is  that,  in  suits  between  third  parties  and  corporations, 
the  stockholders,  as  such,  are  pot  before  the  court,  which 
recognizes  but  two  parties,  —  the  corporation  and  the  plain- 
tiff. The  mere  fact  that  the  stockholders  did  not  authorize 
an  ultra  vires  act  has  no  weight  in  the  suit.3 

A  very  large  and  important  class  of  cases  formerly  arranged 
under  the  title  "  ultra  vires  "  is  that  in  which  a  railroad  com- 
pany has  undertaken  to  carry  passengers  or  freight  beyond 
the  limits  of  its  own  line.     But  it  has  now  been  determined 


*  Story's   Eq.  Jur.,  sees.  298,  300.      See  also  Whittingham  v.  Burgoyne, 
3  Anst.  904*  Story  on  Con.,  sees.  490,  491;  Atlas  Bank   z/.  Nahant  Bank,  3 
Mete.  581 ;  White  v,  Franklin  Bank,  22  Pick.  181. 

»  IS  N.  Y.  278. 

3  Bisseirs  Case,  22  N.  Y.  258 ;  Coleman  v.  Eastern  Counties  R.  Co.,  supra ; 
Cohen  v.  Wilkinson,  13  Jur.  641. 
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by  the  courts  that  a  contract  to  perform  such  an  undertaking 
is  not  ultra  vireSy  in  any  sense  of  that  term.^ 

A  summation  of  the  often  conflicting  cases  upon  the  nature 
of  corporate  acts  performed  outside  the  territory  of  the  cor- 
porate existence  may  be  found  in  Green's  Brice's  Ultra 
Vires.^ 

The  following  propositions  are  there  laid  down :  ".  i.  A  cor- 
poration exists  only  within  the  territory  of  the  jurisdiction  cre- 
ating it.3  2.  A  corporation  can  only  be  organized  within  the 
bounds  of  the  State  creating  it/  3.  The  acts  of  duly  author- 
ized agents  can  be  performed  anywhere  not  forbidden  by  posi- 
tive enactment.5  But  courts  differ  as  to  what  are  corporate 
acts  and  what  are  acts  purely  of  agents,  "some  holding  that  the 
directors  are  only  agents,  and  others  deciding  that  their  acts 
as  directors  are  corporate  acts." 

Regarding  the  last-named  proposition,  the  doctrine  in 
Missouri  is,  that  the  directors  are  the  agents  of  the  corpora- 
tion, and  not  the  corporation  itself;  and  that  although  they 
meet  without  the  limits  of  the  State  creating  the  corpora- 
tion, yet  the  proceedings  will  be  valid  and  binding  upon 
the  company. 

^  In  a  case  decided  a  few  years  ago  in  the  New  York  Su- 
preme Court,^  it  was  attempted  to  make  the  stockholders  of 
a  corporation,  which  had  assumed  to  act  as  such  after  the 
expiration  of  its  charter,  liable  as  partners.  But  the  court 
refused  so  to  hold,  citing  Story  on  Partnership,'  where  it  is 
said  that  a  partnership  is  founded  on  the  voluntary  contract 
of  the  parties,  as  contradistinguished  from  the  relations  of 

'  Ogdensburg,  etc.,  R.  Co.  v.  Pratt,  22  Wall.  123;  Bufiit  v,  Troy,  etc.,  R. 
Co.,  40  N.  Y.  168  ;  Burtis  v.  Buflf,  etc.,  R.  Co.,  24  N.  V.  269.  But  see  Mis- 
souri Coal  &  Oil  Co.  V.  Hannibal  &  St.  Joe  R.  Co.,  35  Mo.  84. 

'  Page  676,  etc. 

3  Bank  of  Augusta  v.  Earl,  13  Pet.  587. 

4  Freeman  v.  Machias,  etc.,  Co.,  38  Me.  343. 

5  Wright  V.  Buncly,  1 1  Ind.  404;  Galveston  R.  Co.  v,  Cowdrey,  11  Wall. 

459. 

^  Central  Savings  Inst.  v.  Walker,  12  N.  Y.  Sup.  Ct  34. 

7  Sec.  3. 
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parties  which  may  arise  by  mere  operation  of  law,  indepen- 
dent of  such  contract.  In  Fuller  v.  Rowe,*  however,  Gray, 
C,  said  that  "  parties  assuming  to  act  in  a  corporate  capacity 
without  a  legal  organization  are  liable  as  partners  with  those 
with  whom  they  contract." 

For  acts  done  by  the  agents  of  corporations,  either  ex 
contractu  or  in  delicto,  the  corporation  is  responsible,  as  an 
individual  would  be  under  similar  circumstances ;  that  is, 
the  acts  must  be  done  in  the  course  of  its  business,  and  of 
their  employment*  This  is  a  necessary  corollary  to  the 
principle  that  the  corporate  powers  and  faculties  may  be  ex- 
ercised by  legal  representatives  ;  ^  and  hence  a  corporation, 
although  regarded  as  an  artificial  entity,  incapable  of  malice, 
which  is  a  necessary  incident  of  libel,  is  yet  responsible  for 
a  libel  committed  by  its  agents  in  the  course  of  its  business, 
for  they,  as  it  were,  transfer  to  the  corporation  the  requisite 
qualities  which  make  the  libel  possible.  This  principle  has 
been  frequently  recognized  and  applied  to  various  other 
torts,  such  as  trespass  quare  clausum  fregit,^  assault  and  bat- 
tery,5  collisions  of  railroad-cars  or  steamboats,^  false  rep- 
resentation,^  fraud,^  etc.  But  there  can  be  no  liability,  as  to 
a  municipal  corporation,  where  the  tort  consists  of  an  ultra 
tires  act.  However  wide  the  agent's  power  of  acting  for  the 
corporation  may  be,  it  is  limited  by  the  charter,  without  the 
bounds  of  which  the  maxim  Respondeat  superior  cannot  arise. 
An  interesting  case  is  cited  by  Dillon,^  where,  in  compliance 
with  an  unconstitutional  statute,  a  bridge  was  built,  and  after- 
wards fell,  injuring  the  plaintiff,  who  was  precluded  from  re- 

'  57  N.  Y.  23. 

'  Whart.  on  Neg.,  sees.  156,  196,  279;  Coleman  v.  Eastern  Counties  R. 
Co.,  and  Solomons  v.  Laing,  supra, 

3  Railroad  Co.  v,  Quigley,  21  How.  202. 

^  Mc Ready  v.  Guardians,  etc.,  9  Serg.  &  R.  94;  Maude  v.  Canal  Co.,  4 
Man.  &  G.  452. 

5  Moore  v^  Fitchburg  R.  Co.,  4  Gray,  465  ;  Eastern  Counties  R.  Co.  v. 
Broom,  6  Exch.  314. 

^  Railroad  Co.  v.  Derby,  14  How.  468. 

f  Etling  V.  Bank  of  United  States,  1 1  Wheat.  59. 

^  National  Exchange  Co.,  etc.,  v.  Drew,  2  Macq.    H.  L.  Cas.  103. 

9  Mun.  Corp.,  sec.  767. 
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covering  damages  because  the  building   of  the  bridge  was 
ultra  vires. 

Private  corporations  are  liable  for  every  wrong  of  which 
they  are  guilty.  We  have  not  deemed  it  feasible,  within  the 
limits  of  an  essay,  to  draw  any  distinction  in  details,  as  re- 
gards their  ultra  vires  acts,  between  public  and  private  cor- 
porations. 

Where  the  unauthorized  act  is  the  subject  of  contract^ 
there  is  no  difference ;  *  and  as  regards  their  respective  liabil- 
ity for  torts  of  their  agents,  the  difference  then  is  due  solely 
to  the  principles  governing  the  law  of  public  agents.  The 
distinction  here  is  not  in  the  nature  of  their  liability ;  but 
public  corporations  enjoy  greater  immunity,  arising  from  the 
publicity  of  the  agent's  scope  of  duty."* 

Thus  far  we  have  discussed  the  doctrine  of  ultra  vires  in 
corporation  law  in  its  strict  sense.  In  a  broader  and  less 
accurate  signification,  it  is  used  in  two  other  classes  of  cases. 
First,  where  an  act  has  been  performed  by  the  directors  of  a 
corporation,  contrary  to  the  authority  and  beyond  the  pow- 
ers delegated  to  them,  but  within  the  scope  of  the  powers  of 
the  corporation  itself.3  Cases  of  this  kind,  however,  properly 
belong  to  the  law  of  agency.  The  act  of  a  corporate  agent 
is  to  be  regarded  as  any  other  agent's  conduct  would  be 
( except,  of  course,  that  no  authority  can  be  given  to  the 
agent  of  a  corporation  to  do  an  act  not  authorized  by 
the  charter).^  If  he  be  assigned  to  a  special  duty,  his 
power  to  bind  the  corporation  is  commensurate  therewith ; 
and,  whether  general  or  special,  the  agency  is  determined 
and  regulated  by  well-known  rules.  The  second  class  of 
cases  above  mentioned  is,  where  the  act  in  controversy 
is  unauthorized  by   the  deed   of   settlement    (peculiar  to 

'  Ang.  &  Ames  on  Corp.,  sec.  256. 

^  Green's  Brice's  Ultra  Vires,  42,  note. 

3  5  Am.  L.  Rev.,  article,  •*  Ultra  Vires;  "  Royal  British  Bank  r.  Turquanrt, 
6  El.  &  Bl.  327;  In  re  German  Mining  Co.,  4  De  G.  M.  &  G.  19,  40,  51  ;  Ernest 
V,  Nicholls,  6  H.  L.  Cas.  401,  419;  Railway  Co.  v.  Norwich,  etc.,  Society,  24 
Ind.  457;  Bird  v.  Daggett,  97  Mass.  494 ;  New  York,  etc.,  R.  Co.  7^.  Schuyler, 
34  N.  V.  30. 

*  Ang.  &  Ames  on  Corp.,  sec.  297. 
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England )  given  by  the  compa'ny  to  the  directors.  The 
question  here  is  not  one  "  of  legality,  but  of  contract." 
It  is,  in  fact,  a  mere  power  of  attorney.'  These  deeds 
of  settlement  to  the  directors  are  mentioned  merely  to 
call  attention  to  the  fact  that  they  are  often  the  source  of 
confusion  to  those  who,  in  ignorance  of  their  frequent  use 
in  England,  consult  the  law-books  of  that  country  on  the 
doctrine  of  ultra  vires.  As  to  their  nature,  and  the  rules  of 
law  governing  them,  see  the  cases  cited. 

If  we  are  right  in  stating  the  law  to  be  that  a  corporate 
act  absolutely  ultra  vires  is  void  in  toto,  there  yet  remains  the 
objection,  sometimes  urged,  that  corporations  may  use  this 
doctrine  as  an  instrument  of  great  injustice  in  making  illegal 
contracts.  In  the  freedom  of  trade,  and  in  view  of  the  in- 
convenience of  consulting  the  charter  before  dealing  with  a 
corporate  body,  not  only  would  many  bona  fide  contracts  be 
in  danger  of  being  avoided  at  the  in.stance  of  any  stock- 
holder, but  the  individual  must  needs  resort  to  litigation  to 
recover  the  money  which  he  has  advanced.  The  law,  how- 
ever, has  provided  ample  restraint  upon  the  ultra  vires  acts 
and  contracts  of  corporations,  in  the  reserved  right  of  for- 
feiture. 

As  long  ago  as  A.  D.  1300,  in  the  time  of  Edward  I.,  the 
now  nearly  obsolete  writ  of  quo  warranto  was  used  to  cor- 
rect the  usurpation  of  corporate  franchises.* 

The  modern  remedies  are  by  scire  facias  where  a  corpora- 
tion abuses  its  powers,  and  by  quo  warranto  information 
where  a  corporation  de  facto  assumes  powers  which  do  not 
belong  to  it.^ 

The  general  rule  is  concisely  stated  by  Mr.  High,  in  his 
work  on  Injunctions:^  "A  corporate  franchise  is  a  species  of 
incorporeal  hereditament,  in  the  nature  of  a  special  privilege 

'  5  Am.  L.  Rev.,  above  cited ;  Brotherhood's  Case,  31  Beav.  365  ;  Ev- 
ans V.  Smallcombe,  L.  R.  3  H.  L.  249;  Spackman  v,  Evans,  L.  R.  3  H.  L. 
171 ;  Central  R.  Co.  z'.'Kisch,  L.  R.  2  H.  L.  99 ;  Oakes  v,  Turquand,  L.  R.  2 
H.  L.  325. 

'  High  on  Ex.  Leg.  Rem.,  sec.  647. 

3  The  Commonwealth  v.  United  States  Bank,  2  Ashm.  349. 

^  Sec.  648. 
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or  immunity,  proceeding  from  the  sovereign  power,  and  sub- 
sisting in  the  hands  of  a  body-politic,  owing  its  origin  either 
to  express  grant,  or  to  prescription  which  implies  a  grant 
It  follows,  therefore,  that  the  sovereign  power  has  at  all 
times  the  right  to  declare  a  forfeiture  for  misuser,  or  non- 
user,  if  sufficient  cause  appear.  *  *  *  And  it  may  be 
stated  as  a  general  rule,  that  whenever  there  has  been  a  mis- 
user, or  non-user,  of  corporate  franchises  which  are  of  the 
very  essence  of  the  contract  between  the  sovereign  power 
and  the  corporation,  and  the  acts  complained  of  have  been 
repeated  and  wilful,  they  constitute  just  ground  for  forfeiture, 
upon  proceedings  by  an  information." 

By  the  law  of  the  United  States,  this  right  of  forfeiture  is 
annexed  as  an  implied  condition  to  the  existence  of  every 
corporation,  and  is  reserved  to  the  State,  without  express 
mention,  in  the  grant  of  every  charter.'  So,  of  course,  the 
forfeiture  may  only  be  made  by  the  sovereign  power ; '  and 
the  declaration  of  a  forfeiture  has  been  decided  not  in  viola- 
tion of  the  law  forbidding  the  impairing  the  obligation  of 
contracts.3 

If  the  charter  contains  a  condition  subsequent  in  defeas- 
ance of  the  franchises,  it  may  be  forfeited  on  the  happening 
of  that  condition,  but  the  franchises  continue  if  the  State 
does  not  choose  to  take  advantage  of  the  breach.^  The  State 
need  not  first,  by  judicial  process,  prove  such  a  breach,  —  the 
onus  probandi  is  on  the  corporation  disputing  the  validity  of 
the  repealing  act.^  But,  though  the  charter  is  forfeited  by 
the  mere  passage  of  a  statute,  judgment  of  ouster  can  be 
obtained  only  in  a  court  of  law.^ 

It  follows  from  the  rule  that  the  opportunities  of  forfeiting 
a  charter  are  determined  by  the  judgment  and  will  of  the 
legislature,  that  a  majority  of  the  corporation,  having  com- 

'  Terrett  v,  Taylor,  9  Cranch,  43. 

'  Mumnia  v,  Potomac  Co.,  8  Pet.  281 ;  The  Commonwealth  v.  Union  Fire 
&  Marine  Ins.  Co.,  5  Mass.  230. 

3  Aurora,  etc..  Turnpike  Co.  v,  Holthouse,  7  Ind.  59. 

*  Canal  Co.  v.  Railway  Co.,  4  Gill  &  J.  i. 

5  Erie,  etc.,  R.  Co.  v.  Casey,  26  Pa.  St.  287. 

^  The  People  v.  Hillsdale  Turnpike  Co.,  23  Wend.  254. 
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mitted  an  act  which  would  justify  a  forfeiture  by  the  sovereign 
power,  cannot  make  such  act  the  basis  of  a  dissolution,  by 
their  own  motion  instituted.'  So,  too,  an  assent  must  be  given 
by  the  State,  and  placed  on  record,  before  a  surrender  of  the 
charter  can  bind  the  subsequent  creditors  of  the  corpora- 
tion." 

The  question  of  forfeiture  cannot  be  raised  in  a  collateral 
proceeding.  The  cases  are  nujnerous  on  this  point.  It  was 
so  decided  in  Missouri,  in  The  Bank  of  Missouri  v.  The  Mer- 
chants' Bank.3 

Somewhat  analogous  to  the  unauthorized  acts  of  corpora- 
tions above  discussed  are  the  means  sometimes  employed 
by  corporators  to  defraud  the  creditors  of  the  corporation,  by 
wrongfully  issuing  stock  as  fully  paid  up,  for  which  in  fact  no 
adequate  consideration,  or  no  consideration  at  all,  has  been 
received. 

We  cannot  discuss  this  question,  however,  in  the  limited 
space  to  which  we  are  confined,  and  must  leave  the  subject, 
with  the  remark  that  the  capital  stock  of  a  corporation  is  to 
be  regarded  as  a  fund  held  by  it  in  trust  for  its  creditors. 
Any  diminution  of  it,  or  infringement  upon  it,  by  or  through 
the  collusive  action  of  the  corporation,  will  be  prevented  or 
corrected  in  a  court  of  equity. 

Neither  by  dissolution,  transfer,  nor  otherwise,  will  the 
rights  of  the  creditors  to  have  the  capital  stock  applied  to 
their  debts,  in  the  order  of  their  priorities,  be  affected  or 
impaired. 

:|c  «  3|c  #  #  :|e  4c 

Three  years  have  elapsed  since  the  above  essay  was  writ- 
ten, and  perhaps  even  that  short  space  of  time  may  have 
modified  some  of  the  rules  included  in  the  doctrine  of  ultra 
vires  as  it  then  existed. 

Frederick  L.  Cline. 

St.  4.0  u  IS,  Mo. 

'  Currin  v,  Lartani,  16  La.  An.  27. 

'  Norris  v.  Mayor,  etc.,  of  Smith villc,  i  Swan,  164. 

3  10  Mo.  123. 
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It  is  but  in  a  theoretical  sense  that  the  law  is  the  perfec- 
tion of  human  reason.  Practically,  it  has  not  yet  attained 
that  high  standard.  This  is  said,  of  course,  of  the  law  as 
administered  in  fact,  not  of  the  law  as  expounded  by  essay- 
ists. There  are  yet  some  departments  of  the  law  in  which 
its  rules  are  enforced  and  its  "justice"  is  dispensed  in  disre- 
gard of  the  dictates  of  logic.  It  is  not  the  most  anomalous 
feature  of  the  law  and  its  practice  that,  from  Lord  St.  Leon- 
ards down,  its  votaries  have  so  often  proven  themselves 
unable  to  write  their  own  wills  correctly.  It  would  seem 
essential  that  the  rules  of  the  law  pertaining  to  literary  com- 
position, to  which  the  modern  law  owes  its  greatest  facilities 
for  embodiment,  expression,  and  comprehensibleness,  should 
be  themselves  logically  based,  symmetrically  constructed, 
and  clearly  expressed.  In  that  branch  of  the  law  which 
treats  of  property  in  literary  compositions,  if  anywhere,  we 
should  certainly  expect  to  find  the  perfection  of  human  rea- 
son. But  just  here  exists  perhaps  the  worst  anomaly  which 
the  law  exhibits.  It  is  an  important  part  of  the  work  which 
Mr.  Drone  has  assigned  to  himself,  in  the  volume  named 
below,  to  arraign  the  law  for  its  imperfections  and  faults  in 
this  respect.  His  indictment  runs  in  these  terms :  "  Meaning- 
less, inconsistent,  and  inadequate  statutory  provisions,  and 
ambiguous,  erroneous,  and  conflicting  decisions,  cover  the 
law  of  copyright  with  doubt,  difficulties,  and  confusion. 
Some  of  the  evils  which  result  from  these  causes  are  but 
seeming  ones,  which  disappear  when  explained,  or  lose  their 
force  when  exposed.     Others  are  real,  and  of  such  a  nature 

*  A  Treatise  on  the  Law  of  Property  in  Intellectual  Productions  in  Great 
Britain  and  the  United  States,  embracing  Copyright  in  Works  of  Literature 
and  Art,  and  Play  right  in  Dramatic  and  Musiciil  Compositions.  By  Eaton 
S.  Drone.     Boston :  Little,  Brown,  &  Company.     1879. 
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that  they  can  be  overcome  only  by  the  power  of  the  legis- 
lature." On  examining  the  evidence  adduced  by  Mr.  Drone 
in  support  of  this  indictment,  one  must  confess  that  these 
charges  are  sustained.  The  statutes  on  the  subject  of  copy- 
right, both  English  and  American,  are  not  only  wholly  inad- 
equate, but  are  frequently  incoherent,  inconsistent,  and  un- 
just. The  decisions  of  the  courts  are  often  ambiguous,  and 
are  frequently  conflicting.  Both  statutes  and  decisions  are, 
in  their  main  features,  illogical,  and  are  based  on  radically 
erroneous  views  as  to  the  very  nature  and  character  of  lit- 
erary property. 

In  a  notice  of  another  book  on  the  same  subject,  in  this 
Review,  some  years  ago,"  the  following  language  was  used : 
"  If  the  law  upon  any  subject  be  settled,  and  well  settled,  — 
'if  't  were  done  when  't  were  done,' — the  text-writer's  work 
is  but  to  state  it  clearly  as  it  is.  But  when  it  is  unsettled, 
and  can  only  be  properly  determined  by  advancement  and 
progress,  as  in  the  present  case,  then  a  champion  is  needed, 
with  great  philosophical  and  logical  powers  and  an  inventive 
originality,  to  blaze  the  path  and  lead  the  way,  so  that  courts 
and  legislatures  may  follow.  Often  such  a  champion  is 
found  on  the  bench;  often,  also,  at  the  desk  of  the  text- 
writer." 

Mr.  Drone  has  evidently  essayed  to  be  such  a  champion, 
and  is  willing  at  least  to  shiver  a  lance,  if  no  more,  in  defence 
of  propositions  which  he  considers  fundamental  in  this 
branch  of  the  law,  though  now  ignored  by  the  courts.  He 
has  undertaken  the  difficult  duty  of  exposing  and  unmask- 
ing the  errors  which  courts  have  adopted,  and  which  have 
led  them  astray,  as  to  the  intrinsic  characteristics  of  that 
kind  of  property  called  copyright ;  while  at  the  same  time 
he  presents  a  treatise  showing  precisely,  and  without  bias, 
what  are  the  rules  of  the  law  on  the  subject,  as  actually 
expounded  by  the  mistaken  jurists.  It  must  be  admitted 
that  Mr.  Drone  has  succeeded  well  in  pursuing  an  even 
course  between  Scylla  and  Charybdis.  While  he  has,  in  two 
introductory  essays,   one   on  the    Origin   and   Nature   and 

'  Vol.  I.,  p.  774. 

VOL.  V.  NO.  3.  28 
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one  on  the  History  of  Literary  Property,  shown  clearly  the 
truth  as  to  the  intrinsic  features  of  this  character  of  property, 
and  illustrated  with  fearless  criticism  the  absurdities  that 
distinguish  the  adjudications  of  the  courts  on  this  subject,  he 
has  been  no  less  true  to  the  duties  of  the  text-writer  in  his 
succeeding  chapters,  wherein  he  has  carefully  and  faithfully 
set  out  the  present  state  of  the  law  as  adjudicated,  for  the 
guidance  of  all  those  whose  rights  are  or  may  be  affected 
or  called  in  question.  The  plan  thus  pursued,  though  it 
seemed  at  first  blush  an  imperfect  and  ill-considered  one, 
yet  commends  itself  to  maturer  reflection  as  most  excellent 
The  theoretical  essays  stand  by  themselves,  in  illustration  of 
the  manner  in  which  the  law  should  be  expounded ;  the 
treatise  shows  with  equal  fidelity,  yet  by  sharp  contrast, 
how  the  law  has  been  and  is  expounded.  Moreover,  it  must 
not  be  overlooked  that  the  style  of  both  essay  and  treatise 
is  a  pure  and  forcible  English.  Neither  "  dry  as  dust/*  like 
many  law-treatises  which  we  call  standard,  nor  excessively 
florid,  as  are  most  of  those  whose  aim  it  is  to  please  as  well 
as  instruct,  Mr.  Drone's  style  is  a  happy  combination  of 
"  utile  cum  dulcet 

It  would  seem  that  the  spirit  of  impartiality  here  manifest, 
the  clear  style  of  expression  and  the  keen  and  unassailable 
logic  of  Mr.  Drone,  must  commend  even  his  criticisms,  severe 
as  they  often  are,  to  those  obtuse  intellects  which  have  been 
deaf  and  blind  to  the  reasoning  of  Mansfield,  Talfourd, 
Curtis,  and  others,  and  must  assist  them  to  see  that  the  posi- 
tions taken  in  favor  of  natural  copyright  by  its  champions 
are  not  only  logically  inevitable,  but  unassailable.  It  goes 
without  mention  that  a  work  on  such  a  subject,  written  in 
such  a  style,  will  possess  an  interest  for  literary  men  equal  if 
not  superior  to  that  which  lawyers  may  feel ;  and  the  liter- 
ary journals  have  already  been  found  observing  these  char- 
acteristics. 

The  anomalies  of  the  present  law  on  the  subject  may  be 
seen  by  considering  the  questions  which  have  naturally  been 
raised ;  which  are,  in  the  language  of  Mr.  Drone,  the  follow- 
ing:— 
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I.  Has  an  Author,  by  the  common  law,  a  property  in  his 
intellectual  productions  ? 

II.  Is  such  property  lost  by  publication  ? 

III.  May  it  rightfully  be  taken  from  the  owner  by  the 
legislature  ? 

IV.  Has  it  been  taken  away  or  abridged  by  statute  ? 
The  law,  as  enforced  by  decisions,  answers  the  first,  third, 

and  fourth  of  these  questions  in  the  affirmative.  The  first 
'anomaly  here  lies  in  the  fact  that  no  adequate  reason  is 
offered  for  depriving  the  author  of  his  property.  Under  the 
decision  of  the  Court  of  King's  Bench  in  Millar  v,  Taylor, 
in  1769,  the  right  of  property  in  intellectual  productions  was 
recognized  and  protected  as  a  natural  common-law  right, 
antedating  the  statutes  of  copyright,  and  by  them  not 
abridged,  but  only  acknowledged  and  guarded.  Donaldson 
V,  Becket,  decided  five  years  later  by  the  House  of  Lords, 
still  recognized  the  common-law  property,  but  held  that  it 
was  taken  away  by  the  statutes,  to  which  alone  may  the 
author  since  appeal  for  protection.  In  Wheaton  v.  Peters, 
in  1834,  the  Supreme  Court  of  the  United  States  placed  the 
American  law  on  the  same  basis  as  the  English  ;  and  thus  the 
law  remains,  as  adjudicated,  in  both  countries.  The  legisla- 
ture has  thus,  by  copyright  statutes,  taken  away  an  absolute 
right  of  property,  and  given  in  its  place  only  a  right  for  a 
limited  time ;  the  result  of  which  is,  as  to  intellectual  produc- 
tions of  the  most  value,  to  take  the  property  away  entirely, 
just  when  its  owner  is  first  able  to  utilize  it  pecuniarily.  What 
excuse  is  given  for  this  statutory  limitation  upon  a  common- 
law  right  ?  It  stands,  and  it  must  stand,  as  the  disgrace  of 
the  law  as  now  administered  by  the  courts,  that  no  excuse 
whatever  is  given  which  is  at  all  logical,  reasonable,  or  con- 
sistent. The  principle  of  eminent  domain  cannot  apply;  for 
it  has  never  been  invoked  to  support  the  theory  of  a  limited 
copyright,  nor  is  any  compensation  offered  for  the  property 
taken.  Nor  will  the  police  power  support  the  theory,  for  that 
power  suppresses  entirely,  not  partially;  its  restrictive  rules 
are  in  no  wise  curtailed  by  the  copyright  statutes;  those  rules 
are  directed  to  the  suppression,  only  of  the  vicious ;  and  it  is 
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oaly  property  that  is  entirely  innoceat,  both  in  essence  and 
use,  that  those  statutes  profess  to  protect.  There  is  no  other 
power  by  virtue  of  which  government  ever  interferes  with 
private  property.  In  the  words  of  Mr.  Drone,  "  the  conclu- 
sion then  is  inevitable,  that  the  copyright  statute  which  de- 
prives authors  of  property  in  their  intellectual  productions 
after  a  term  of  years,  cannot  be  defended  on  any  principle 
which  sanctions  the  taking  of  private  property  for  public  uses, 
or  which  justifies  the  regulation  of  private  property  for  the 
common  welfare."  It  results  that  no  substantial  reason  or 
excuse  whatever  is  tendered  to  authors  by  the  government 
for  the  arbitrary  act  which  takes  away  their  property  after  a 
term  of  years,  and  gives  it  to  other  people.  In  respect  to 
any  other  kind  of  property,  such  a  taking  would  be  called 
robbery.  For  these  reasons,  authors  are  agreed  in  denounc- 
ing this  statutory  appropriation  of  their  property,  under  the 
thin  guise  of  protection,  as  legalized  robbery.  All  students 
of  the  law  must  recognize  the  anomaly  in  that  rule  which 
enforces  the  taking  without  adequate  reason. 

It  is  next  to  be  observed  that  the  statutes  of  copyright 
are  all  derived  from  and  follow  that  of  8  Anne,  c.  19  (1710), 
and  that  the  adjudications  which  determine  the  present 
status  of  the  law  in  this  particular  are  all  drawn  from  and 
depend  upon  those  which  directly  construe  that  statute. 
In  other  words,  the  courts  profess  to  find  in  that  statute  the 
origin  of  the  rule  that  it  and  succeeding  statutes  have  taken 
away,  in  part,  the  common-law  rights  of  authors  in  their  prop- 
erty ;  and  when  it  is  shown  that  this  construction  is  obtained 
without  the  application  of  any  of  the  standard  rules  of  stat- 
utory construction,  another  anomaly  is  apparent.  The  act 
of  8  Anne  does  not  in  terms  profess  to  take  away  from 
authors  any  rights  of  property.  On  the  contrary,  it  professes 
to  secure  their  rights.  Thus  the  principle  that  common-law 
rights  can  be  impaired  by  statute  only  by  the  use  of  plain, 
unambiguous  terms,  is  violated  by  the  current  construction. 
That  construction  cannot  be  rested  on  the  rule  which  allows 
the  preamble  to  be  consulted,  because  the  preamble  recog- 
nizes the  rights  of  property  in  authors,  and  also  the  fact  that 
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such  rights  have  been  frequently  invaded  by  pirates.  The 
rule  that  looks  to  the  general  intent  of  the  act  fails  in  like 
manner  to  sanction  the  current  construction,  for  the  declared 
purpose  of  the  act  is  to  suppress  for  the  future  "  such 
practices^''  meaning  the  piracy  of  the  property  of  authors ; 
language  denunciatory  in  itself,  and  wholly  inconsistent 
with  any  intent  to  legalize  **  such  practices  "  at  the  expira- 
tion of  a  certain  term  of  years.  Nor  does  the  rule  that 
searches  for  the  occasion  of  the  statute  and  the  evil  to  be 
remedied  assist  the  current  construction;  for  they  were 
authors  and  booksellers  who  petitioned  for  the  act,  and  the 
existing  evil  was  clearly  pointed  out  to  be  that  the  common- 
law  remedies  were  inadequate,  by  reason  of  the  frequent 
insolvency  of  the  book-pirate,  and  the  difficulty  of  proving 
damages  ;  and  the  statutory  relief  of  confiscation  of  pirated 
copies  was  especially  asked  for  as  an  additional  and  auxili- 
ary remedy,  which  relief  was  expressly  granted  by  the  act. 
Upon  any  principle  of  statutory  construction,  can  it  be  held 
that  the  grant  of  such  additional  protection  to  an  already 
existing  and  perpetual  common-law  right  operated  to  restrict 
that  right  ?  Furthermore,  let  it  be  observed  that  the  statute 
declares,  in  express  terms,  "  that  nothing  in  this  act  con- 
tained shall  extend,  or  be  construed  to  extend,  to  prejudice 
*  *  *  any  right  that  *  *  *  any  person  or  persons 
have,  or  claim  to  have,  to  the  printing  or  reprinting  any 
book  or  copy  already  printed  or  hereafter  to  be  printed!' 
.  Perhaps  no  judicial  construction  of  any  statute  has  ever 
been  more  purely  arbitrary  than  this,  or  more  completely 
independent  of  all  the  rules  of  legal  construction. 

It  was  scarcely  necessary,  in  the  exposure  of  these  anom- 
alies, that  Mr.  Drone  should  have  entered  into  a  discussion  of 
the  fundamental  question  of  the  character  of  literary  produc- 
tions as  property.  That  reviewer  was  inexact  in  his  criticism 
of  this  feature  of  the  book,  who  styled  Mr.  Drone's  title-page 
a  "  question-begging  "  one,  and  said  that  "  at  the  foundation 
of  any  intelligent  discussion  of  copyright  lies  the  question 
whether  it  is  or  not  a  branch  of  the  law  of  property."  The 
decisions  in  Millar  v,  Taylor  and  Donaldson  v,  Becket,  above 
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referred  to,  have  settled  this  question  in  the  affirmative.  As 
a  lawyer,  Mr.  Drone  may  well,  therefore,  have  rested  the 
answer  to  his  first  question  upon  *' stare  decisis''  Granted 
thus  much,  let  us  hold  to  that,  not  only  as  a  premise,  but  a 
precedent  also,  in  our  legal  arguments.  But  as  Mr.  Drone's 
task  required  an  appeal  to,  and  the  convincing  of,  legislatures 
as  well  as  courts,  it  was  entirely  proper  that  he  should  have 
added  to  the  adjudications  of  the  King's  Bench  in  Millar  v, 
Taylor,  the  opinion  of  Mr.  Justice  Erie  in  Jeffreys  v.  Boo- 
sey,  and  the  logical  argument  of  Mr.  Curtis  in  his  work  on 
Copyright,  his  own  still  more  elaborate,  possibly  more  closely 
logical,  and  certainly  more  copiously  illustrative  discussion 
of  the  abstract  question.  It  becamd  proper,  too,  to  discuss 
at  some  length  the  question  which  Mr.  Drone  found  to  arise 
second  in  order  of  abstract  importance,  *'Is  such  property 
lost  by  publication?"  For,  while  this  is  not  important  as  a 
judicial  question,  so  long  as  the  courts  determine  the  rights 
of  authors  exclusively  in  accordance  with  their  false  con- 
struction of  the  statute  of  8  Anne,  yet  it  has  a  bearing  upon 
the  main  question  which  must  come  before  Congress  and  the 
people.  The  judges  have  frequently,  in  imitation  of  Mr. 
Justice  Yates  in  Millar  v,  Taylor,  held  it  to  be  an  essential 
characteristic  of  literary  property  that  it  loses  its  property' 
character  by  publication ;  and  this  has  ever  been,  and  may 
be  expected  still  to  be,  the  grand  argument  of  those  who 
oppose  the  legislative  recognition  of  the  rights  of  authors 
in  their  plenitude.  The  whole  answer  to  this  second  ques- 
tion propounded  by  Mr.  Drone  turns  upon  the  inquiring  into 
the  essential  nature  of  literary  property  as  property. 

His  preliminary  essay,  on  the  "  Origin  and  Nature  of  Liter- 
ary Property,"  is  so  admirably  comprehensive  as  to  leave 
nothing  to  be  desired,  unless  it  be  an  explanation  to  them- 
selves of  the  difficulty  in  the  way  of  those  who  oppose  the 
claims  of  authors.  That  difficulty,  it  seems  to  the  present 
writer,  lies  wholly  in  their  failure  to  understand  the  precise 
character  of  literary  property,  and  their  inability  to  formulate 
to  themselves  any  correct  definition  of  it.  Mr.  Drone's  defi- 
nition of  it  is  a^  complete  and  satisfactory  as  his  discussion  of 
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the  subject  is  comprehensive.  Literary  property,  he  says,  is 
"an  intellectual  creation,  which  is  composed  ^ ideas,  concep- 
tio  sentiments,  thoughts.  It  is  an  invisible,  intangible  cre- 
ation of  the  mind,  fixed  in  form,  and  communicated  to  others 
by  language."  "  It  is  only  when  embodied  in  written  or 
spoken  language  that  it  can  possess  the^  attributes  of  prop- 
erty ;  for  it  is  only  by  language  that  it  can  have  any  being 
out  of  the  author's  mind,  that  it  can  be  enjoyed  by  others, 
that  it  can  be  identified."  "  That  there  can  be  no  property 
in  thoughts,  conceptions,  ideas,  sentiments,  apart  from  their 
association,  is  clear;  for  they  are  then  incapable  of  being 
identified  or  owned  exclusively.  But  their  arrangement  and 
combination  in  a  definite  form  constitute  an  intellectual  pro- 
duction, a  literary  composition,  which  has  a  distinct  being, 
capable  of  identification  and  separate  ownership,  and  pos- 
sessing the  essential  attributes  of  property.  The  property 
is  not  in  the  simple  thoughts  or  ideas,  but  in  what  is  pro- 
duced  by  their  association^ 

This  furnishes  a  clear  and  useful  amplification  of  Lord 
Mansfield's  definition  of  copyright  as  "  an  incorporeal  right 
to  the  sole  printing  and  publishing  of  somewhat  intellect 
tual  communicated  by  letters!'  Mr.  Short's 'definition  was 
equally  terse  and  complete  :  "  Every  new  and  innocent  prod- 
uct of  mental  labor  which  has  been  embodied  in  writing, 
or  in  some  other  material  form,"  is  a  subject  of  property. 
Mr.  Justice  Aston,  coinciding  with  Lord  Mansfield  in  Millar 
V.  Taylor,  also  saw  and  expressed  clearly  the  distinguishing 
features  of  this  kind  of  property :  *'  Though  the  sentiments 
and  doctrine  may  be  called  ideal,  yet  when  the  same  are 
communicated  to  the  sight  and  understanding  of  every  man, 
by  the  medium  of  printing,  the  work  becomes  a  distinguish- 
able  subject  of  property."  Yet  this  plain  distinction  between 
abstract  ideas  or  conceptions,  which  are  or  may  be  a  com- 
mon gift  to  all  minds,  and  the  concrete  form  which  results 
when  those  abstract  ideas  are  embodied  in  written  or  printed 
language,  is  precisely  what  many  fail  to  comprehend.  As 
long  as  any  man  supposes  that  the  abstract  ideas  are,  or  ever 
were,  claimed  to  be  property,  so  long  will  he  remain  at  sea 
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in  copyright.  If  he  has  not  sufficient  clearness  of  mental 
vision  to  enable  him  to  understand  that  an  idea  embodied  in 
a  certain  form  of  words  is  no  longer  abstract,  then  he  is 
simply  a  victim  of  a  mental  deformity,  and  must  be  excused 
for  his  failure  to  see  what  others  see  so  plainly.  As  soon  as 
he  is  able  to  see  that  A.  may  express  an  abstract  idea  in  one 
form  of  words,  and  that  B.  may  express  the  same  idea  in 
another  form  of  words,  then  he  may  perhaps  see  that  within 
each  form  of  words  exists  a  separate  creation,  having  an 
identity  of  its  own.  Every  such  intellectual  creation  will 
always  exhibit  an  individuality  drawn  from  and  peculiar  to 
the  author.  The  difference  between  the  abstract  idea  and 
the  intellectual  creation  once  recognized,  it  is  easy  to  under- 
stand the  claim  to  a  separate  property  in  the  latter,  which  is 
in  no  way  affected  by  a  community  of  property  or  interest 
in  the  former. 

It  is  manifest  from  the  language  employed  by  those  who 
oppose  the  claims  of  authors,  that  they  one  and  all  suppose 
them  to  claim  a  property  in  abstract  ideas.  Mr.  Justice 
Yates's  opinion  in  Millar  v,  Taylor  may  be  taken  as  a  speci- 
men. *'  But  how,"  he  said,  "  can  an  author,  after  publishing 
a  work,  confine  it  to  himself?  If  he  had  kept  the  manuscript 
from  publication,  he  might  have  excluded  all  the  world  from 
participating  with  him,  or  knowing  the  sentiments  it  con- 
tained. But  by  publishing  the  work  the  whole  was  laid 
open,  every  sentiment  in  it  made  public  forever;  and  the 
author  can  never  recall  them  to  himself,  never  more  confine 
them  to  himself,  and  keep  them  subject  to  his  own  dominion." 
Again  :  "  The  inventor  of  the  air-pump  had  certainly  a  prop- 
erty in  the  machine  which  he  formed;  but  did  he  thereby 
gain  a  property  in  the  air,  which  is  common  to  all  ?  or  did  he 
gain  the  sole  property  in  the  abstract  principles  upon  which 
he  constructed  his  machine  ?  And  yet,  these  may  be  called 
the  inventor's  ideas,  and  as  much  his  sole  property  as  the 
ideas  of  an  author.  To  extend  this  argument  beyond  the 
manuscript,  to  the  very  ideas  themselves,  seems  to  me  very 
difficult,  or  rather  quite  wild."  These  views  of  the  judge  are 
but  amplifications  of  those  expressed  by  Yates  as  counsel. 
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in  the  case  of  Tonson  v.  Collins/  in  1760,  when  he  said: 
"  From  the  moment  of  publication,  they  "  —  the  author's  con- 
ceptions—  "are  thrown  into  a  state  of  universal  commun- 
ion." "All  the  plaintiffs  can  claim  is  the  ideas  which  the 
.books  communicate.  These,  when  published,  the  world  is  as 
fully  in  possession  of  as  the  author  was  before."  Sir  William 
Blackstone,  the  opposing  counsel,  saw  the  fallacy  indulged  by 
Yates,  and  called  attention  to  it  even  then,  but  in  vain.  This 
fallacy  was  allowed  by  Mr.  Justice  Yates  to  mislead  his  judg- 
ment in  Millar  v.  Taylor,  in  1769.  He  was  able  to  see  that 
an  inventor  who  produces  a  machine  has  a  property  in  some- 
thing which  differs  from  the  abstract  principles  involved, — an 
independent  creation,  which,  of  course,  is  not  identical  with 
the  first  or  any  other  individual  machine  that  may  be  made. 
There  is  a  principle,  or  "  soul,"  to  each  and  every  machine ; 
this  is  what  the  inventor  has  created,  and  this  is  his  property 
It  is  precisely  so  with  the  author :  he  creates  a  literary,  entity, 
a  form  within  which  are  involved  certain  abstract  ideas ;  but 
it  is  not  those  ideas,  but  the  form  or  entity  he  has  created, 
which  he  rightfully  claims  as  his  property.  Mr.  Justice 
Thompson,  delivering  his  dissenting  opinion  in  Wheaton  v, 
Peters,  in  1834,  exposes  the  fallacy  which  is  thus  seen  to 
blind  the  judgment  of  Mr.  Justice  Yates  and  others  of  his 
school  of  reasoning ;  but  he  did  not  elaborate  his  illustrations 
sufficiently  to  convince  the  blind  of  their  darkened  vision. 
Mr.  Curtis,  in  his  work  on  Copyright,  drew  the  distinction 
clearly  between  the  supposed  claim  of  a  property  in  abstract 
ideas,  and  the  real  claim  to  "  the  exclusive  multiplication  of 
copies  of  that  particular  combination  of  characters  which 
exhibits  to  the  eye  of  another  the  ideas  that  he  intends  shall 
be  received."  But  the  fallacious  arguments  of  Mr.  Justice 
Yates,  repeated  and  concurred  in  by  Lord  Camden  in  Don- 
aldson V.  Becket,  Mr.  Curtis  thought  so  absurd  that  it  could 
"  scarcely  be  necessary,  at  the  present  day,  to  make  answer 
to  them."  Thirty  years  have  passed  since  then,  and  the  rules 
of  the  law  as  adjudicated  are  in  no  more  creditable  an  atti- 

»  W.  Black.  333, 
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tude  than  then.  Even  judges  frequently  argue,  in  their 
opinions,  upon  the  basis  of  the  fallacies  of  Justice  Yates.  In 
the  case  of  Jeffreys  v.  Boosey,  which  was  decided  in  the 
British  House  of  Lords  in  1854,  the  question  arose  of  the 
rights  of  an  English  assignee  of  a  foreign  author,  under  the 
statute  of  8  Anne.  The  lords,  against  the  opinions  of  a 
majority  of  the  judges  who  were  appealed  to,  decided  against 
the  claim  of  copyright,  being  largely  moved  thereto  by  the 
specious  appeal  of  Lord  Brougham.  Though  not  decided, 
the  question  of  the  abstract  or  natural  rights  of  authors 
was  discussed.  Lord  Brougham  begged  the  whole  question 
by  insisting,  in  advance,  that  an  author  cannot  retain  control 
over  his  intellectual  creations  after  publication,  and  then  de- 
ciding that  such  is  the  law. 

For  another  example,  reference  may  be  had  to  the  Ameri- 
can case  of  Palmer  v.  De  Witt,'  which  arose  in  1872,  and 
concerned  the  unauthorized  printing  of  a  manuscript  play. 
The  question  of  natural  copyright  became  involved  to  some 
extent,  and  was  considered  by  Allen,  J.,  in  the  following 
language :  "  An  author  retains  his  right  in  his  manuscript 
until  he  relinquishes  it  by  contract,  or  by  some  unequivocal 
act  indicating  an  intent  to  dedicate  it  to  the  public.  An 
unqualified  publication  by  printing  and  offering  for  sale  is 
such  a  dedication."  Doubtless  many  statements  and  sug- 
gestions by  different  judges  may  be  found  to  sustain  this 
assumption  that  an  unqualified  publication  of  a  literary  work 
is  a  dedication  or  abandonment  of  the  work  to  the  public ; 
but  doubtless  there  was  never  an  assumption  of  any  high- 
wayman or  freebooter  more  destitute  of  logic  or  justice. 
No  one  pretends  that  an  author  who  publishes  a  book 
intends  to  give  away  thereby  his  entire  property ;  and  the 
courts  impute  such  intent  to  the  author  solely  upon  the  fal- 
lacious theory  of  Mr.  Justice  Yates,  that  the  communication 
to  the  public  of  the  ideas  expressed  in  the  literary  creation 
has  made  those  ideas  public ;  ergo^  the  literary  creation  has 
also  become  publici  juris.     That  is  to  say :  Cole  paints  his 

»  47  N.  Y.  532. 
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series  of  pictures  illustrating  "The  Voyage  of  Life  ;  '*  as  soon 
as  they  are  exposed  to  the  public  view,  every  body  possessed 
of  average  intelligence  can  at  once  see,  through  the  forms 
created  by  the  artist,  the  ideas  which  they  embody;  and 
these  ideas  thus  passing  into  the  minds  of  all  people,  the 
"Voyage  of  Life" — that  is,  the  paintings  themselves,  as  an 
artistic  creation  —  become  common  property,  and  are  no 
longer  the  property  of  Cole.  Or,  to  take  an  example  from 
property  which  is  ponderable  and  tangible :  Waring  creates 
a  beautiful  lawn,  in  illustration  of  his  ideas  of  "  village 
improvement ; "  no  sooner  does  he  throw  open  that  lawn  to 
the  inspection  of  that  public  which  he  aspires  to  instruct, 
than,  presto  /  the  ideas  which  Waring  has  embodied  in  his 
landscape  enter  into  and  are  possessed  by  all  intellects  of 
sufficient  cultivation,  and  as  those  ideas  have  become  com- 
mon property,  so  also  has  Waring's  lawn ;  and  the  public 
may  enter  upon  it,  enjoy  it,  use  it,  alter  it,  trim  the  trees, 
pick,  yea,  dig  up  and  asport  the  flowers,  set  out  new  shrub- 
bery, make  hay  on  it,  pasture  cows,  sheep,  and  hogs  on  it, 
build  dams  on  the  stream  and  locate  mills  on  the  dams, 
and — but  why  elaborate?  All  possible  consequences  fol- 
low, if  the  premises  be  assumed  as  to  Waring  that  have  so 
often  been  assumed  as  to  authors,  that  the  publication  of 
the  creation  makes  it  common  property,  because  the  ideas 
involved  therein  have  flown  as  on  the  wings  of  the  wind  to 
all  human  intellects,  and  have  found  in  all  a  lodgment  and 
a  home.  Yet  this  is  literally  the  assumption  which  has  been 
allowed  to  dispose  of  the  rights  of  authors ;  and  the  logic 
which  puts  the  two  cases  on  a  parity  seems  inevitable. 
The  author  claims  only  what  he  has  originated,  —  that  is,  a 
literary  creation  embodying  certain  ideas,  which  are  ex- 
pressed in  words ;  and  learned  courts  have  said  to  the 
author,  "Because  you  cannot  hold  as  property  the  ideas 
themselves,  which  are  common,  therefore  you  shall  not  hold 
the  literary  creation  in  which  you  have  embodied  those 
ideas."  That  this  is  the  exact  and  only  logic  which  can 
be  invoked  in  aid  of  the  literary  pirate  is  attested  by  the 
opinion  of  Mr.  Justice  Grier,  who,  in  Stowe  v.  Thomas, 


432  ANOMALIES    IN    THE   LAW   OF   COPYRIGHT. 

in  1853,  dutifully  undertook  to  defend  logically  the  conclu- 
sion he  reached,  that  a  literal  translation  of  "  Uncle  Tom's 
Cabin "  into  German  was  no  infringement  of  Mrs.  Stowe's 
rights.  Said  he :  "  By  the  publication  of  her  book,  the  ere- 
tions  of  the  genius  and  imagination  of  the  author  have 
become  as  much  public  property  as  Homer  or  Cervantes. 
Uncle  Tom  and  Topsy  are  as  much  publici  juris  as  Don 
Quixote  or  Sancho  Panza.  All  her  conceptions  and  inven- 
tions may  be  used  and  abused  by  imitators,  playwrights,  and 
poetasters.  They  are  no  longer  her  own ;  those  who  have 
purchased  her  book  may  clothe  them  in  English  doggerel, 
in  German  or  Chinese  prose.  Her  absolute  dominion  and 
property  in  the  creations  of  her  genius  and  imagination  have 
been  voluntarily  relinquished ;  and  all  that  now  remains  is 
the  copyright  of  her  book,  the  exclusive  right  to  print, 
reprint,  and  read  it."  Verily,  \ipon  minds  like  those  of  this 
judge,  and  the  New  York  judge  above  quoted,  fell  all 
unheeded  the  explanations  and  illustrations  of  Lord  Mans- 
field, in  his  clearly  enunciated  judgment  in  Millar  v,  Taylor. 
It  was  but  a  year  after  the  announcement  by  Mr.  Justice 
Grier  of  his  views  in  Mrs.  Stowe's  case,  that  Mr.  Justice 
Erie,  advising  the  House  of  Lords  of  his  judgment  and  con- 
clusion in  the  case  of  Jeffreys  v,  Boosey,  before  adverted 
to,  gave  a  very  clear  definition  of  the  precise  distinctions 
presented  in  these  criticisms,  using  in  part  this  language : 
"The  subject  of  property  is  in  the  order  of  words  in  the 
author's  composition^  not  in  the  words  themselves,  they  being 
analogous  to  the  elements  of  matter,  which  are  not  appro- 
priated unless  combined^  nor  in  the  ideas  expressed  by  those 
words,  they  existing  in  the  mind  alone,  which  are  not  capable 
of  appropriation."  This  is  the  inherent  distinction  which 
furnishes  the  key  to  the  controversy  over  the  existence  of 
natural  cppyright.  Mansfield,  Aston,  Willes,  Blackstone, 
Talfourd,  Erie,  Thompson,  Curtis,  were  all  men  of  clear 
intellects,  and  logical  reasoners ;  and  these  are  the  witnesses 
to  the  existence  of  this  inherent  distinction,  which  still  ex- 
ists, though  Yates  and  Camden  and  Macaulay  and  Brougham 
and  Sugden  and  Grier  may  have  enjoyed  so  limited  vision 
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that  they  failed  to  see  it ;  for  these  latter  are  but  negative 
witnesses,  whose  testimony  cannot  preponderate,  though 
their  number  be  thousands. 

A  more  extended  view  of  these  considerations  throws 
light  upon  the  two  vexed  questions  of  abridgments  and  trans- 
lations of  books,  and  shows  precisely  how  the  errors  have 
crept  into  the  conclusions  of  the  courts,  which  are  the  cause 
of  so  much  just  complaint  on  the  part  of  authors.  Mr. 
Drone  has  accomplished,  with  much  success,  in  his  treatise, 
the  difficult  task  of  reporting  faithfully  the  state  of  the  law 
as  shown  by  the  adjudicated  cases,  while  he  also  argues 
logically  and  convincingly  the  doctrine  that  both  transla- 
tions and  abridgments  are  piratical  when  unauthorized. 
These  pages  may  afford  latitude  for  a  still  broader  exami- 
nation of  the  subject.  On  the  subject  of  translations,  no 
case  could  furnish  a  more  striking  example  of  the  judicial 
difficulty  than  that  of  Stowe  v.  Thomas,  before  referred  to, 
which  is  in  fact  the  leading  authority  in  favor  of  the  trans- 
lator's privileges.  The  court  said :  "  The  claim  of  literary 
property,  therefore,  after  publication,  cannot  be  in  the  ideas, 
sentiments,  or  the  creations  of  the  imagination  of  the  poet 
or  novelist,  as  dissevered  from  the  language,  idiom,  style,  or 
the  outward  semblance  of  them.  His  exclusive  property  in 
the  creations  of  his  mind  cannot  be  vested  in  the  author  as 
abstractions,  but  only  in  the  concrete  form  which  he  has 
given  them,  and  the  language  in  which  he  has  clothed  them. 
When  he  has  sold  his  book,  the  only  property  which  he  re- 
serves to  himself,  or  which  the  law  gives  to  him,  is  the  exclu- 
sive right  to  multiply  the  copies  of  that  particular  combina-- 
tion  of  characters  which  exhibits  to  the  eyes  of  another  the 
ideas  intended  to  be  conveyed.  This  is  what  the  law  terms 
copy,  or  copyright."  From  these  premises  Mr.  Justice  Grier 
reached  the  conclusion  that  a  translation,  being  another  par- 
ticular combination  of  characters,  —  that  is,  a  combination 
of  the  letters  and  words  used  in  another  language,  though 
exhibiting  to  the  eyes  of  others  precisely  the  idea  intended 
to  be  conveyed  by  the  original,  —  was  a  different  creation  from 
the  original,  and  thus  no  infringement  on  the  rights  of  the 
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author.  Here  the  error  consists  in  the  assumption  that  the 
property  inheres  in  the  combination  of  words  alone.  But  it 
has  been  seen  thai  it  is  the  intellectual  creation,  embodying 
certain  ideas,  and  expressed  by  language,  which  is  claimed 
as  property,  and  which  the  law,  prior  to  1774,  recognized  as 
property  by  natural  right.  This  being  granted,  it  follows 
that  any  translation  of  the  original  work  —  whether  it  be  a 
literal  translation,  as  in  Stowe  v,  Thomas,  or  a  free  transla- 
tion, into  which  much  of  the  personality  of  the  translator- 
must  be  infused  —  is  still  but  the  same  intellectual  creation 
taking  on  another  form  of  words  merely  in  order  to  appeal  to 
a  class  of  people  who  could  not  receive,  through  the  first  form 
of  words,  the  ideas  to  be  conveyed.  If  the  claim  were  to  the 
abstract  ideas  only,  Mr.  Justice  Yates's  denial  of  the  claim 
would  be  conclusive;  if  the  claim  were  to  the  particular 
words  or  combination  of  words  alone,  Mr.  Justice  Grier's 
conclusion  would  be  correct,  that  a  translation  into  another 
form  of  words  is  no  piracy.  But  property  can  exist  in 
neither  ideas  nor  words,  for  the  author  creates  neither.  He 
does  not,  therefore,  claim  property  in  either.  What  he  has 
created  is  an  intellectual  production,  framed  in  words  and 
embodying  ideas,  intended  to  convey  the  latter  to  all  recep- 
tive minds.  The  copyright  so  carefully  defined  by  the  court 
in  Stowe  v,  Thomas  is  but  an  incident  of  the  author's  right 
of  property,  not  the  sole  measure  of  that  property.  Perhaps 
the  best  measure  of  the  right  is  to  be  found  in  Lord  Mans- 
field's definition,  **  Somewhat  intellectual  communicated  by 
letters."  In  Mrs.  Stowe's  case,  the  "  somewhat  intellectual" 
was  comniunicated  as  completely  by  the  translation  as  by  the 
original ;  hence  the  inherent  infringement. 

The  precise  distinction  was  plain  to  the  acute  perceptions 
of  Mr.  Justice  McLean,  when  pronouncing  his  judgment  in 
the  case  of  Story  v,  Holcombe,'  in  1847.  This  was  a  case 
of  an  unauthorized  abridgment  of  Story's  Equity  Jurispru- 
dence. The  argumentative  views  of  the  learned  judge 
furnish  a  complete  refutation  of  the  errors  inherent  in  the 

'  4  McLean,  306. 
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prior  decisions,  which  held  that  a  "fair  abridgment"  was 
no  piracy,  though  their  force  as  precedents  was  felt  to 
be  so  controlling  as  to  compel  from  the  court  a  judg- 
ment against  its  sense  of  justice.  Mr.  Justice  McLean,  tak- 
ing for  illustration  the  settled  rules  of  law  as  to  infringe- 
ments upon  patented  machines,  said  :  "  The  construction  of 
any  other  machine  which  acts  upon  the  sdme  principle,  how- 
ever its  structure  may  be  varied,  is  an  infringement  of  the 
patent.  The  second  machine  may  be  recommended  by  its 
simplicity  and  cheapness ;  still,  if  it  act  upon  the  same  prin- 
ciple of  the  one  first  patented,  the  patent  is  violated.  Now, 
an  abridgment,  if  fairly  made,  contains  the  principle  of  the 
original  work,  and  this  constitutes  its  value.  Why,  then,  in 
reason  and  justice,  should  not  the  same  principle  be  applied 
in  a  case  of  copyright  as  in  that  of  a  patented  machine  ?  " 
This  illustration  recognizes  that  the  principle  of  a  machine, 
which  is  the  real  thing  patented,  is  far  different  from  the 
natural  forces  embodied  and  adapted  in  it,  on  one  hand,  as 
well  as  different  from  the  individual  machine,  or  from  all  its 
duplicates  made  upon  that  principle,  on  the  other  hand.  It 
is  the  principle  of  the  machine  which  is  the  subject  of  prop- 
erty under  the  patent-laws ;  the  right  to  multiply  copies  of 
that  machine  is  the  appurtenant  right,  by  the  exercise  of 
which  the  patented  property  is  made  remunerative.  So  in 
the  case  of  authors,  the  property  inheres  in  the  intellectual 
creation,  or  what  may  be  called,  in  analogy  to  the  rules  of 
patent- law,  the  principle  of  the  book;  the  copyright  is  an 
appurtenant  right  to  the  multiplication  of  copies  of  the  book, 
for  the  purpose  of  utilizing  the  property  pecuniarily.  That 
Mr.  Justice  McLean  saw  clearly  these  distinctions,  in  1847, 
is  not  only  much  to  his  credit,  but  goes  far  to  retrieve  the 
effect  upon  his  reputation  of  the  unfortunate  opinion  which 
he  rendered  for  the  majority  of  the  Supreme  Court  in 
Wheaton  v,  Peters,  in  1834.  Possibly  his  views  underwent 
a  decided  change  in  the  interim  between  those  dates. 

It  is  thought  by  many  to  be  now  too  late  to  correct  by 
adjudications  the  erroneous  tendencies  which  have  thus  con- 
trolled  to  so  great  an  extent  the  decisions  of  the  courts. 
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Whether  or  not  relief  from  the  legislature  be  the  only  re- 
lief attainable,  it  is  certain  that  legislation  on  the  subject  of 
copyright  is  exceedingly  desirable,  as  a  speedy  and  certain 
means  of  placing  the  entire  body  of  copyright  law  on  a 
logical  and  just  basis.  Mr.  Drone's  labors  in  his  new  treatise 
have  not  gone  to  the  extent  of  suggestions  for  legislation. 
These  would  have  been  outside  the  sphere  of  such  a  work. 
But  it  may  be  fairly  assumed  that  his  very  thorough  investi- 
gations into  the  intricacies  of  the  subject  have  led  him  into 
convictions,  not  only  as  to  the  necessity  of  legislation  on  the 
subject,  but  also  as  to  the  form  which  such  legislation  should 
assume.  The  legal  magazines  and  journals  furnish  a  most 
proper  medium  for  discussions,  from  such  pens  as  his,  of 
phases  of  the  subject  not  open  to  consideration  in  a  purely 
legal  treatise.  Let  the  conscience  of  the  legal  profession  be 
once  awakened,  and  its  understanding  once  informed  as  to  the 
facts  and  logic  of  the  subject,  and  it  may,  through  the  Ameri- 
can Bar  Association  or  some  other  agency,  exert  an  influence 
sufficient  to  insure  the  placing  of  all  the  laws  of  copyright, 
both  national  and  international,  upon  the  only  true  basis  of 
the  natural  right  to  literary  property. 

James  O.  Pierce. 
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Reports  of  Cases  decided  in  the  Court  of  Chancery,  the  Preroga- 
tive Court,  and,  on  appeal,  in  the  Court  of  Errors  and  Appeals, 
OF  the  State  of  New  Jersey.  John  H.  Stewart,  Reporter.  Vol.  III. 
Trenton,  N,  J. :  MacCrellish  &  Quigley.     1879. 

A  spectator  at  the  hearing  of  the  appeal  in  the  Bennet-Smith 
murder  case  gives  the  following  sketch  of  the  Court  of  Errors  and 
Appeals  of  New  Jersey  :  **  It  is  an  imposing  body,  being  composed 
of  sixteen  members,  all  line-looking  men.  It  is  also  peculiarly 
constituted.  New  Jersey,  many  years  ago,  conceived  the  idea  that 
equitable  judgments  would  be  rendered  by  the  court  of  last  resort, 
if  men  not  educated  as  lawyers  were  intermixed  with  the  lawyers 
who  were  invariably  made  judges.  Accordingly  it  was  provided 
that  there  should  be  six  '  lay '  judges,  who  should  not  be  lawyers. 
The  six  *  lay'  judges  at  present  are  :  Caleb  S.  Green,  of  Trenton  ; 
Amzi  Dodd,  of  Newark ;  Francis  S.  Lathrop,  receiver  of  the 
Central  Railroad  of  New  Jersey ;  Dr.  Samuel  Lilly,  of  Lambert- 
ville ;  John  Clements,  of  Camden  ;  and  Samuel  L.  B.  Wales,  of 
Cape  May  County.  The  lawyer  element  is  represented  by  Chan- 
cellor Runyon,  Chief  Justice  Beasley.  and  Justices  Dalrymple, 
Depue,  Dixon,  Knapp,  Reed,  Scudder,  Vansyckel,  and  Wood- 
hull." 

It  would  be  interesting  to  our  readers'  if  some  member  of  the 
New  Jersey  bar  would  inform  them  as  to  the  working  of  such  an 
odd  judicial  machinery.  They  would  no  doubt  like  to  know  the 
principles  upon  w  hich  the  **  lay  judges  "  are  selected.  If  the  prin- 
ciple of  the  New  Jersey  Constitution  is  a  correct  one, — if  in  a 
Court  of  Errors,  whose  decisions  are  supposed  to  constitute  prec- 
edents for  future  guidance,  it  is  necessary  that  three-eighths  of  the 
judges  should  possess  the  qualification  of  ignorance  of  the  law,  it 
might  be  a  matter  of  curious  interest  to  observe  how  far  the  maxim 
stare  decisis  obtains  under  such  a  system.  The  barons  of  the 
Court  of  Exchequer  of  the  Dukes  of  Normandy  were  originally 
noblemen  attached  to  the  sovereign's  court,  who  were  ignorant  of 
the  law.  As  their  jurisdiction  increased,  it  was  found  that  igno- 
rance was  an  inconvenient  qualification.  It  did  not  enable  a  man 
VOL.  V.  NO.  3.  29 
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to  get  hold  of  the  maxims  of  justice.  It  did  not  have  the  talis- 
manic  property  of  enlightening  the  mind  and  invigorating  the 
sense  of  right,  as  it  does,  in  our  modern  juries  ;  and  consequently 
the  ignorant  barons  were  gradually  displaced  by  barons  learned  in 
the  law.  They  tried  the  same  system  in  Pennsylvania.  The  lay 
judges  found  themselves  performing  the  functions  of  fifth  wheel  of 
the  coach.  They  came  to  be  expensive  supernumeraries,  who  rolled 
their  eyes  in  pain,  and  ran  out  their  tongues,  at  the  knotty  legal 
questions  propounded  to  them,  like  a  negro  juror  listening  to  the 
testimony  of  an  actuary  in  a  life-insurance  case.  They  never  fail, 
however,  to  draw  their  salaries  as  persistently  as  though  they  had 
earned  them.  The  fact  is,  the  notion  of  putting  upon  the  judicial 
bench  men  in  whom  a  necessary  qualification  is  ignorance  of  the 
law,  illustrates  an  ignorant  and  vulgar  prejudice  against  lawyers. 
The  liberties  of  the  people  and  the  securities  of  private  right  in 
every  modern  country  bear  a  direct  relation  to  the  numbers  and 
influence  of  the  bar.  The  contrast  between  the  liberty  and  security 
enjoyed  by  a  subject  of  the  king  of  Prussia,  in  which  country  there 
are  but  fourteen  hundred  lawyers,  and  they  mere  tools  of  the  gov- 
ernment, and  that  enjoyed  by  an  Englishman,  in  which  country  there 
are  forty  thousand  lawyers,  who  are  not  only  independent  of  the 
government  in  a  large  sense,  but  also  independent  of  the  judicial 
bench,  who  control  admissions  to  their  own  ranks  and  exclusions 
from  them,  affords  a  fair  illustration  of  what  we  mean.  We  suspect, 
however,  that  the  so-called  "  lay  judges  **  of  New  Jersey  are  either 
lawyers  who  have  retired  from  practice  and  gone  into  business,  or 
else  cultivated  men  in  other  walks  of  life.  The  fact  is,  you  may 
take  a  man  of  a  disciplined  mind  and  a  generous  cultivation,  such 
as  Thomas  Allen,  or  Professor  Woodward,  of  St.  Louis,  and  put 
him  on  the  bench  even  of  a  court  of  last  resort,  and  he  will,  in 
course  of  time,  make  a  good  judge. 

In  this  volume  the  reporter  gives  a  list  of  nine  cases  in  which, 
by  the  chancellor's  direction,  the  opinions  have  been  omitted. 
One  of  the  opinions  in  the  present  volume,  Jewett  v.  Dringer  and 
Bowman,  p.  391,  was  delivered  by  one  of  the  lay  judges,  the  Hon. 
Amzi  Dodd.  It  was  a  case  in  which  the  testimony  and  the  exhibits 
covered  nearly  2,200  printed  pages.  Ninety-eight  witnesses  were 
examined  for  the  complainant,  and  eighty-three  for  the  defendant. 
The  question  to  be  settled  was  one  of  fraud ;  whether  a  junk-dealer, 
who  for  a  number  of  years  had  purchased  of  a  railroad  company 
its  scraps  of  old  iron,  car-wheels,  etc.,  had,  as  was  alleged,  by  col- 
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lusion  with  the  company's  purchasing  agent  and  other  employees, 
systematically  swindled  the  company.  We  suspect  that  the  case 
was  turned  over  to  one  of  the  lay  judges  because  it  presented  ques- 
tions of  fact  mostly,  and  because  the  professional  judges  were  glad 
of  an  excuse  to  get  rid  of  the  task  of  unravelling  such  a  voluminous 
mass  of  testimony.  The  manner  in  which  Judge  Dodd  handles  the 
case  is  highly  creditable  to  him.  He  first  states  the  ground  of  the 
action  in  clear,  historical  language.  He  groups  the  testimony  in 
five  kinds  or  classes  of  proofs,  and  presents  the  effects  of  each  class 
or  group  in  a  clear  and  conclusive  manner.  He  then  lays  down 
briefly  the  principles  of  law  applicable  to  the  case,  presenting  the 
controlling  authorities  in  a  manner  which  leaves  nothing  to  be 
desired.  He  then  concludes  in  the  following  language:  "In  the 
light  of  the  facts  in  this  case,  and  of  the  legal  and  equitable  princi- 
ples expressed  by  the  authorities  cited,  the  injunction  and  receiver- 
ship, directed  by  the  chancellor  in  the  early  stages  of  this  suit,  are 
seen  to  have  been  the  appropriate  and  efficient  methods  of  relief. 
The  consequences  to  the  defendant  of  the  abrupt  breaking  up  of 
his  business  and  the  taking  possession  of  his  goods  by  the  court, 
destructive  as  they  may  have  been  of  his  seemingly  great  and  rapid 
prosperity,  are  consequences  of  which  he  cannot  be  heard  to  com- 
plain. They  were  the  legitimate  end  of  his  own  dishonest  prac- 
tices, long-continued  and  systematic,  by  which  the  company  and 
its  receiver  were  defrauded  of  their  property,  their  employees  cor- 
rupted, involved  in  criminal  guilt,  and  made  liable  to  criminal 
prosecution." 

From  the  sketch  with  which  this  notice  commenced,  it  will  be 
seen  that  one  of  the  so-called  "  lay  judges"  is  a  doctor  of  medi- 
cine. Such  an  assessor  to  a  court  of  errors  in  a  case  involving 
medical  jurisprudence,  and  particularly  in  a  case  where  it  might 
become  necessary  to  review  and  weigh  the  value  of  medical  testi- 
mony, would  be  of  great  assistance.  Another  one  of  the  lay  judges 
appears  to  be  an  experienced  railroad  manager.  It  is  obvious  that 
the  value  of  the  experience  of  such  a  man  to  an  appellate  bench, 
in  the  many  difficult  questions  which  arise  in  railroad  law,  would 
be  very  great.  On  the  whole,  we  are  not  so  sure  that  the  New 
Jersey  practice  of  leavening  the  judiciary  with  a  little  material  out- 
side the  law  is  not  a  good  one. 

The  New  Jersey  Equity  Reports  are,  we  beWeve,  the  only  sepa. 
rate  series  of  cases  of  purely  equitable  cognizance  now  published 
in  this  country.     In  our  judgment,  they  are  entitled  to  a  high  rank 
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among  American  law  reports.  It  will  be  remembered  that  they  con- 
sist of  selected  cases ;  that  they  are  decided  by  a  numerous  bench. 
The  work  of  the  reporter  seems  to  have  been  very  well  done. 
In  equity  causes,  where  the  appellate  court  reviews  the  whole  case 
upon  the  facts  as  well  as  the  law,  the  judge  who  writes  the  opinion 
necessarily  states  the  court's  conclusions  upon  the  facts,  and  this 
precludes  the  reporter  from  making  a  separate  statement.  There  is 
nothing  left  for  him  but  to  make  the  head-notes.  Mr.  Stewart  has 
supplemented  this  easy  task  by  the  self-imposed  labor  of  annotating 
the  principal  decisions.  It  must  not  be  inferred  that  he  appends 
brief  notes  to  nearly  every  case,  as  some  editors  do.  Thi^  is  obvi- 
ously .not  his  plan;  but  when  the  court  decides  or  applies  an 
important  principle,  he  enriches  the  decision  with  a  note,  evi- 
dently intended  to  collate  the  whole  learning  on  the  subject. 
These  notes  must  necessarily  greatly  enhance  the  value  of  each 
volume. 

We  have  space  to  notice  but  one  decision  in  this  volume.  In 
The  Board  of  Chosen  Freeholders  v.  The  State  Bank  at  New  Bruns- 
wick, p.  3 IX,  it  is  held  that  the  State  of  New  Jersey  does  not  pos- 
sess the  common-law  prerogative  of  having  its  debts  paid  in  prefer- 
ence to  other  creditors.  The  arguments  of  counsel  in  this  case 
are  set  out  at  considerable  length,  covering  twenty-seven  pages. 
The  opinion  is  very  short;  it  reads  as  follows:  ^^  Per  Curiam. 
This  decree  unanimously  affirmed  for  the  reasons  given  by  the  . 
vice-chancellor  in  the  case  below.**  The  case  below  is  reported 
in  29  N.  J.  £q.  268.  This  practice  of  affirming  decisions  for  the 
reasons  given  by  the  judge  who  tried  the  case  in  the  court  below 
is  very  often  resorted  to  by  this  court,  and  by  the  Supreme  Court 
of  Pennsylvania.  It  saves  the  expenditure  of  a  great  deal  of  useless 
judicial  brain-force.  When  the  judge  at  nisi prius^  or  in  the  court 
of  first  instance,  has  examined  a  case  thoroughly  and  written  a  good 
opinion  upon  it,  it  is  mere  vanity  in  the  appellate  court,  and  an 
unjustifiable  waste  of  time  which  belongs  to  the  public,  to  prepare 
another  opinion  upon  it.  This  is  especially  true  where  cases  are 
appealed  from  an  intermediate  to  a  final  appellate  court,  as,  for 
instance,  from  the  Supreme  Court  of  New  York  to  the  Court  of 
Appeals;  from  the  St.  Louis  Court  of  Appeals  to  the  Missouri 
Supreme  Court ;  or  from  the  Superior  Court  of  Cincinnati  to  the 
Supreme  Court  of  Ohio.  This  practice  is  not  always  calculated  to 
increase  the  respect  of  the  profession  for  the  judgments  of  the 
courts  of  last  resort,  for  it  often   happens  that ^  the  opinion  or 
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opinions  pronounced  in  the  court  above  are  humble  in  contrast 
with  those  pronounced  in  the  court  below.  We  could  point  out 
many  instances  of  this.  The  opinion  of  Mr.  Justice  Blackburn  in 
Fletcher  v.  Rylands,  in  the  Exchequer  Chamber,  L.  R.  i  Ex.  263, 
is  greatly  superior  to  any  of  the  judgments  pronounced  in  the  same 
case  in  the  House  of  Lords,  L.  R.  3  H.  L.  330.  The  opinion  of 
Mr.  Justice  Willes  in  Indermaur  v.  Dames,  in  the  Common  Pleas, 
L.  R.  I  C.  P.  274,  is  greatly  superior  to  the  opinion  of  Chief 
Baron  Kelly  affirming  the  same  case  in  the  Exchequer  Chamber, 
L.  R.  2  C.  P.  311.  It  would  have  been  more  creditable,  and  it 
would  have  been  better  in  each  of  'these  cases,  if  precedent  had 
allowed  the  appellate  court  to  say,  in  conformity  with  the  practice 
of  the  Court  of  Errors  and  Appeals  of  New  Jersey,  **  We  affirm 
this  judgment  for  the  reasons  given  by  the  judge  who  delivered  the 
opinion  in  the  court  below."  The  case  to  which  we  are  referring 
is  none  the  less  valuable  for  having  been  treated  in  this  way. 

There  is  no  reason,  under  our  system  of  government,  in  justice 
or  in  sense,  why  the  State  ought  to  be  preferred  before  any  other 
creditor.  The  State  is  simply  the  corporate  representative  of  the 
aggregate  people  dwelling  within  certain  geographical  limits. 
Why  the  aggregate  body  of  the  people  should  take  precedence  in 
respect  to  the  collection  of  a  common  debt  over  a  single  member 
of  the  body,  it  would  be  difficult  to  explain.  It  is  a  branch  of  the 
old  incrusted  barbarism  which  has  come  down  to  us  from  past 
ages,  and  which  modern  enlightenment  has  not  succeeded  in 
crumbling  away.  The  common  law,  which  never  was  a  system 
either  of  reason  or  of  justice,  but  an  uncouth  patchwork  of  arbi- 
trary rules,  whims,  and  conceits,  seems  to  present,  with  a  good 
deal  of  consistency,  two  ideas:  i.  If  one  individual  hurts  another, 
he  must  pay  d^tmages,  although  the  injury  may  have  been  fortuitous 
and  unavoidable.  Accordingly,  if  one  man's  cattle  got  in  his 
neighbor's  field,  even  without  his  direct  act  or  negligence,  he  had 
to  answer  for  it.'  So,  if  the  water  in  a  man's  reservoir  percolated 
through  the  ground  into  his  neighbor's  mines,  he  had  to  pay 
damages,  although  he  had  been  guilty  of  no  negligence.'  2.  The 
sovereign,  —  the  State,  —  the  people  in  their  aggregate  capacity, 
might  damnify  an  individual  to  any  extent  without  redress.  If  his 
house  was  blown  up  by  gunpowder  to  prevent  the  spread  of  a  con- 

«  Cox  V.  Burbridge,  13  C.  B.  (n.  s.)  438. 
*  Rylaods  v.  Fletcher,  L.  R.  3  H.  L.  330. 
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flagration  for  the  common  good,  he  could  get  nothing  for  it.  If 
his  cornfields  were  taken  for  a  military  encampment,  or  his  house 
torn  down  in  order  to  make  room  for  a  military  fortification,  the 
people  in  their  aggregate  capacity  got  the  benefit  of  this,  but  were 
under  no  obligation  to  pay  him  for  it.  The  inhabitants  of  a 
county  were  bound  to  repair  a  bridge,  and  might  be  indicted  and 
fined  for  failing  to  do  so,  but  for  the  most  grievous  injury  happen- 
ing to  a  traveller  in  consequence  of  an  old  rotten  bridge  breaking 
down,  he  could  recover  no  damages  of  them.*  The  jurisprudence 
of  New  Jersey,  although  it  is  sometimes  credited  with  the  little 
pleasantry  of  hanging  the  guiltless,  has  not  acceded  to  the  notion 
that  if  a  traveller  with  his  horse  and  buggy  goes  through  a  rotten 
bridge,  nobody  is  civilly  to  blame.  The  Board  of  Chosen  Free- 
holders are  compelled  to  make  his  loss  good  out  of  the  public 
funds.' 

We  wish  here  to  file  a  protest  against  the  practice  of  the  judges 
of  Pennsylvania  and  New  Jersey,  of  citing  their  reports  by  the 
names  of  the  reporters.  It  is  confusing  and  troublesome,  and 
there  is  no  excuse  for  it  whatever.  We  are  sorry  that  precedent 
obliged  Mr.  Stewart  to  put  his  name  and  his  number  on  the  back 
of  this  volume.  We  wish  he  could  have  followed  the  sensible 
example  of  the  reporter  of  Missouri,'  Mr.  Skinker,  who  leaves  his 
name  off.  This  bad  practice  discovers  itself  in  the  habit,  not  only 
of  the  reporter,  but  of  the  judges,  throughout  the  present  volume, 
of  citing  the  present  reports  of  the  Supreme  Court  of  the  United 
States  as  **  I  Otto,"  **s  Otto,"  etc.,  instead  of  91  U.  S.,  and  the 
like. 

The  American  DEasiONS.  Containing  all  the  Cases  of  General  Value  and 
Authority  decided  in  the  Courts  of  the  several  States,  from  the  earliest 
Issue  of  the  State  Reports  to  the  Year  1869.  Compiled  and  Annotated  by 
John  Proffatt,  LL.B.,  Author  of  "A  Treatise  on  Jury  Trial,"  etc  Vols. 
IX.  and  X.  Index  and  Table  of  Cases  Reported  in  the  first  ten  Volumes  of 
American  Decisions.  1 760-1822.  San  Francisco :  A.  L.  Bancroft  &  Co. 
1879. 

Our  readers  will  regret  to  learn  that  Mr.  Proffatt  is  dead.  He 
died  suddenly  the  other  day  in  the  midst  of  his  great  work,  at  the 
early  age  of  thirty -five.  He  was  an  Englishman,  and  a  graduate  of 
St.  Mark's  College,  London.  He  came  to  New  York,  and  taught 
mathematics  while  he  studied  law  in  the  law-school  of  Columbia 

*  Russell  V.  Men  of  Devon,  2  Term  Rep.  667. 

■  Rev.  Stats.  N.  J.  86,  sec.  9 ;   Repley  v.  Freeholders,  40  N.  J.  L.  45. 
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College.  It  was  from  this  school  that  he  received  the  degree  of 
LL.B.  In  our  review  of  the  first  volume  of  the  American  Deci- 
sions, we  remarked  upon  this  addition  to  Mr.  ProfTatt's  name. 
Had  we  known  that  he  was  an  Englishman,  we  should  not  have 
alluded  to  it,  and  perhaps  the  allusion  at  best  was  unkind ;  but  the 
fact  is,  the  degree  of  LL.B.  is  so  plentiful  in  this  country  as  to  be 
of  little  value.  But  the  habits  of  thinking  of  the  English  lead  them 
to  attach  great  importance  to  such  additions,  and  'this,  to  a  person 
acquainted  with  this  peculiarity  of  the  English  mind,  entirely 
exonerates  Mr.  Proffatt  from  any  seeming  vanity  which  might  have 
been  supposed  to  attach  to  the  use  of  it.  Mr.  Proffatt  first  attracted 
attention  by  some  very  good  articles  in  The  Albany  Law  Journal, 
He  also  wrote  a  book  called  *■  Curiosities  of  the  Law  of  Wills," 
which  we  have  never  seen.  He  was  also  the  author  of  a  compila- 
tion called  "The  Law  of  Private  Corporations  under  the  Civil 
Code  of  California."  His  principal  work,  however,  and  the  one 
which  will  entitle  him  to  be  longest  remembered,  is  his  treatise  on 
**  Jury  Trials."  His  present  work,  though  involving  far  greater 
labor,  is,  in  our  judgment^  of  less  literary  merit. 

It  was  obvious  to  us,  from  the  first,  that  he  had  undertaken  too 
great  a  ta^k,  and  without  adequate  preparation.  He  must  have 
been  oppressed  at  every  step  by  the  magnitude  of  his  work.  He 
must  have  felt,  in  view  of  the  fact  that  it  was  necessary  to  get  out 
volumes  at  a  certain  rate  per  annum,  like  a  traveller  weighed 
down  by  an  enormous  load,  and  yet  obliged  to  perform  a  long 
journey  at  a  given  rate  of  speed.  We  have  no  information  as  to 
the  cause  of  Mr.  Proffatt's  death,  but  we  feel  almost  justified  in 
concluding  that  his  constitution  broke  down  under  the  magnitude 
of  the  task  he  had  assumed. 

That  task  must  now  be  assumed  by  another  hand  ;  and  we  here 
take  the  liberty  of  renewing  the  suggestions  which  we  made  in  our 
notice  of  the  first  volume,  that,  before  any  more  work  is  done,  a 
proper  groundwork  should  be  laid  by  the  making  of  a  concordance 
of  the  cases  cited  in  the  three  thousand  volumes  from  which  it  is 
expected  to  draw  this  series,  on  a  plan  similar  to  that  of  Desty's 
Federal  Citations.  It  will  take  twenty-five  men  one  year  to  do 
this  work ;  but  when  it  is  done,  the  result  will  shed  a  wonderful 
light  upon  what  the  editor  of  this  series  has  to  do.  It  will  open 
his  eyes  in  the  most  accurate  manner  to  a  knowledge  of  what  the 
leading  cases  really  are.  It  will  show  him  what  cases  are  over- 
ruled and  what  cases  are  of  doubtful  or  questionable  authority. 
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It  will  enable  him  to  proceed  in  the  work  of  constructing  his 
notes  in  a  much  more  intelligible  manner. 

If  he  discharges  this  duty  as  it  ought  to  be  done,  he  will  have 
but  one  note  upon  any  given  topic,  and  that  note  will  be  a  com- 
plete monograph  on  the  subject.  To  illustrate  what  we  mean, 
at  the  end  of  the  Franklin  Glass  Company  v.  Alexander,  Vol. 
IX.,  p.  92,  there  is  a  note  on  the  Liability  of  Stockholders  in 
Corporations,  eight  pages  in  length,  embracing,  we  should  say, 
fifty  cases.  If  the  concordance  of  which  we  have  spoken  had 
been  made  before  the  preparation  of  the  first  volume  commenced, 
it  would  have  been  found  that  Slee  v.  Bloom,  Vol.  X.,  p.  273, 
a  case  on  the  same  subject,  is  much  more  frequently  cited  by 
the  courts,  and  is  apparently  deemed  of  much  greater  impor- 
tance, than  the  former  case.  This  case,  then,  instead  of  the 
former,  would  probably  have  been  selected  as  the  leading  case, 
to  which  should  have  been  appended  the  only  note  on  the  sub- 
ject of  the  liability  of  stockholders  given  in  the  whole  series  of 
seventy-five  volumes.  That  note  should  have  been  a  miniature 
treatise  on  the  subject.  Some  competent  person  should  have  been 
detailed  to  write  it  up.  When  completed,  it  would  have  occupied 
seventy-five  or  one  hundred  pages,  and  would  have  embraced 
twelve  or  fifteen  hundred  cases.  Properly  done,  it  would  have 
been,  not  crude  and  confused,  as  this  note  is,  but  complete  and 
methodical ;  every  element  of  the  subject  would  have  crystallized, 
and  got  in  its  proper  place.  It  would  have  been  of  real  value  to 
the  owner  of  this  series  of  reports,  because  he  could  have  used  it 
with  the  confidence  that  it  embraced  a  complete  index  to  the  case* 
law  on  the  subject.  From  every  subsequent  case  on  the  liability 
of  stockholders  embraced  in  the  series  there  would  have  been  a 
reference  back  to  this  case  and  note. 

Take  for  another  illustration  the  note  upon  the  subject  of  Retro- 
active Laws,  which  is  appended  to  the  case  of  Goshen  v,  Stoning- 
ton.  Vol.  X.,  p.  121.  This  note  embraces  about  nine  pages,  and 
probably  cites  sixty  cases.  Now,  there  should  be  but  one  note,  in 
the  whole  series  of  seventy-five  volumes,  on  retroactive  laws,  ex  post 
facto  laws,  and  laws  impairing  the  obligation  of  contracts.  We 
know  of  a  certainty  that  there  are  at  least  fifteen  hundred  cases  in 
the  American  books  on  this  subject.  That  note  should  have  been 
an  index  to  all  these  cases ;  and  every  case  in  the  series,  upon  the 
same  subject,  should  have  referred  to  it.  Constructed  upon  this 
plan,  each  volume  would  contain  but  two  or  three  notes,  but  these 
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notes  would  be  exhaustive,  and  hence  of  real  and  substantial  value 
to  the  practitioner.  The  rest  of  the  annotations  would  consist  of 
a  brief  note  appended  to  each  case,  exhibiting  its  value  as  an 
authority,  a  guide  to  the  preparation  of  which  would  be  furnished 
by  the  concordance  of  citations. 

A  Manual  of  International  Law.  By  Edward  W.  Galland^t,  Ph.D., 
LL.D.,  President  and  Professor  of  Moral  and  Political  Science  in  the  Col- 
lege for  Deaf  Mutes,  Washington,  D.  C. 

This  is  one  of  those  brief  treatises  that  have  lately  become  popu- 
lar, and  which  may  well  subserve  the  ends  for  which  they  are  writ- 
ten, provided  the  ambition  of  the  author  is  reduced  to  a  scale  to 
correspond  in  some  measure  with  the  size  of  the  book.  Here  we 
have  in  a  neat  octavo  volume  of  311  pages  a  succinct  outline  of 
international  law,  it  being  for  the  most  part  an  abridgment  of 
**Z^  Droit  Intemaiianale  Theorique  et  Pratique ^^  of  Charles  Calvo, 
published  in  Paris  eight  or  ten  years  ago.  Had  Professor  Gallan- 
det  prepared  a  translation  of  the  work  of  Calvo,  it  would  hardly 
have  found  readers,  but  this  ^'manual"  need  not  terrify  the  most 
indolent  reader.  The  historical  sketch  of  the  development  of  inter- 
national law,  which  forms  a  kind  of  introduction  to  the  volume, 
will  be  read  with  interest.  The  remainder  of  the  book  is  an  outline 
of  international  law,  presented  in  a  manner  at  once  discriminating 
and  distinct,  apparently  approximating  a  royal  road  to  learning ; 
but  still  sufficiently  far  off,  for,  in  truth,  there  is  no  such  road.  Any 
one  may  know  all  that  is  in  this  book,  and  yet  be  a  long  way  from 
being  learned  on  the  subject  of  which  it  treats.  But,  as  a  one-eyed 
man  is  king  among  the  blind,  he  might  pass  currently  for  one 
knowing  all  about  the  subject,  with  most  people,  prudently  avoid- 
ing a  Waterloo  by  a  discreet  choice  of  listeners.  The  general 
student  may  have  perfect  confidence  that  the  work  contains  rather 
more  valuable  information  on  the  topic  of  which  it  treats  than  can 
be  found  elsewhere  in  the  same  compass,  and  that  there  is  nothing 
in  it  that  will  lead  him  amiss.  For  many  lawyers  it  may  be  safely 
said  that  it  contains  much  more  information  than  they  will  ever 
need  on  the  subject. 

But  there  is  one  capital  defect  about  the  book.  It  refers  to  no 
authorities.  True,  the  principles  laid  down  are  elementary,  but 
we  think  that  no  law-book,  on  any  branch  of  the  law,  should  ever 
go  to  press  without  a  careful  citation  of  authorities  that  support  or 
explain  the  text.    This  is  a  solemn  conviction  that  we  are  ready  to 
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die  by.  If  the  principles  are  eleaientary^  the  work  of  making  the 
citations  is  that  much  easier.  To  read  a  law-book  without  cita- 
tions, is  like  reading  history  without  regard  to  geography  or 
chronology.  References  to  authorities  are  not  only  useful  for  a 
verification  of  the  text,  —  they  are.  useful  as  aids  to  the  memory. 
The  name  of  a  familiar  case  brings  with  it  a  vast  retinue  of  asso- 
ciations. We  knew  an  old  lawyer  who  shed  tears  when  he  came 
across  Coggs  v.  Bernard  in  a  long  list  of  alien  cases.  He  was  like 
the  East  Indian  in  Paris,  who 

" clasped  his  country's  tree  and  wept" 

Therefore,  in  no  case  let  the  citations  be  omitted. 

Michigan  Reports.  Vol.  XL.,  Part  I.  Cases  decided  in  the  Supreme  Court 
of  Michigan  at  the  January  Tetm,  1879.  Henry  A.  Chaney,  State  Re- 
porter.    Lansing:  M.  F.  George  &  Co.,  State  Printers  and  Binders.     1879. 

The  practice  of  issuing  law  reports  in  parts  of  volumes,  in  paper 
covers,  at  frequent  intervals,  so  that  the  profession  may  be  supplied 
with  the  decisions  of  their  court  of  last  resort  at  an  early  day 
after  they  have  been  rendered,  is  a  good  one,  and  is  now  adopted 
by  several  reporters,  we  suppose  in  obedience  to  some  statute  or 
rule  of  court. 

This  volume  is  characterized  by  the  same  commendable  brevity 
in  the  opinions,  and  by  the  same  terse  head-notes  of  the  reporter, 
which  we  noticed  when  reviewing  Vol.  XXXVII.  of  the  same  series. 

In  Hall  V,  Rood,  p.  46,  a  wooden  building  had  encroached  six 
inches  on  a  private  alley  for  more  than  twenty  years.  The  owner 
attempted  to  veneer  it  with  brick,  whereby  it  would  encroach 
three  inches  more.  It  did  not  appear  that  the  encroachment 
would  materially  injure  the  right  of  way.  It  was  held  that  an 
adjacent  owner  was  not  entitled  to  an  injunction  to  restrain  this 
encroachment.  The  injury  to  the  complainants  was,  not  that  it 
was  taking  a  portion  of  their  private  property,  but  it  was  inter- 
fering with  a  way  to  which  they  were  entitled  of  right.  The  case 
was  held  to  fall  within  the  class  of  cases  which  deny  an  injunction 
where  the  relief  sought  is  disproportionate  to  the  nature  and  extent 
of  the  injury  threatened. 

In  Van  Deusen  v.  Newcomer,  p.  90,  the  court  ruled  that,  in  an 
action  for  false  imprisonment  brought  by  a  patient  in  an  insane- 
asylum  against  the  superintendent,  the  broadest  latitude  should  be 
allowed  in  showing  the  jury  what  the  patient  said  and  did,  and 
how  she  appeared  when  there,  as  facts  bearing  on  the  question 
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of  her  sanity ;  but  it  was  not  admissible  to  prove  what  happened 
to  the  plaintiff  before  she  was  received  in  the  asylum ;  nor  what 
the  assistants,  attendants,  or  other  inmates  in  the  asylum  had  done 
under  the  superintendent's  directions;  nor  that  money  sent  to  the 
plaintiff  had  not  reached  her,  unless  it  was  also  shown  that  it  came 
to  the  superintendent,  or  that  he  was  instrumental  in  depriving 
her  of  it.  The  judges  were  equally  divided  on  the  question 
whether  the  superintendent  of  an  insane-asylum  is  liable  to  an 
action  for  false  imprisonment  for  detaining  a  sane  person  whom 
he  in  good  faith  believes  to  be  insane.  They  were  also  equally 
divided  upon  the  question  whether,  in  doubtful  cases,  an  inquisi- 
tion to  determine  the  insanity  of  a  person  is  prerequisite  to  a 
confinement  in  an  asylum. 

Bailey  v.  Kalamazoo  Publishing  Company,  p.  251,  was  an  action 
against  the  publishers  of  a  newspaper  by  a  person  who  had  run 
for  Congress  on  that  great  Federal  issue,  the  prohibition  of  the 
sale  of  intoxicating  liquors.  Among  other  things,  the  pap>er  called 
him  a  "pettifogging  shyster."  This  teem,  the  court  held,  needed 
no  definition  by  witnesses  before  the  jury.  '*  The  combination 
of  epithets,"  said  Campbell,  C.  J.,  "every  lawyer  and  citizen 
knows,  belongs  to  none  but  unscrupulous  practitioners,  who  dis- 
grace their  profession  by  doing  mean  work,  and  resort  to  sharp 
practice  to  do  it.  The  defendant  introduced  proof  that  such  was 
the  general  reputation  of  the  plaintiff;  and  we  think  that  this  was 
a  sufficient  mode  of  proof,  which  upon  this  charge  made  out  a 
full  justification,  unless  contradicted." 

In  Tremper  v.  Brooks,  p.  333,  the  court,  following  the  general 
current  of  authority,  held  that,  the  custody  of  a  receiver  being 
that  of  the  court  which  appointed  him,  he  cannot  be  sued  or  gar- 
nished without  leave  of  such  court.  The  Legislature  of  Indiana 
has  been,  in  its  day  and  generation,  a  great  deal  wiser  on  this  sub- 
ject than  the  judicial  courts.  It  has  attempted  to  make  receivers 
of  railroads  liable  to  actions  and  to  garnishments  where  animals 
are  killed  or  injured  by  locomotives  operated  by  them.*  This 
may  be  all  very  well  so  far  as  the  statute  relates  to  receivers  of 
the  State  courts,  but  difficulty  appears  to  have  arisen  in  applying 
it  to  receivers  appointed  by  the  Federal  courts,'  and  an  attempt  has 

*  See  Ohio,  etc.,  R.  Co.  v.  Fitch,  20  Ind.  500,  where  the  whole  statute  is  set 
out  at  length. 

*  Ohio,  etc,  R.  Co.  v.  Fitch,  supra. 
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been  made  to  reach  the  design  of  the  statute  by  indirection;  so  that, 
although  the  railroad  and  its  entire  property  are  in  the  hands  of  a 
receiver  appointed  by  a  Federal  court,  it  is  held  that  the  railroad 
company  is  liable  to  such  an  action,  and  process  may  be  served 
upon  a  conductor  although  he  is  at  the  time  an  employee  of  the 
receiver,  and  not  of  the  company.'  Such  rulings  introduce  extra- 
ordinary views  of  legal  relations.  A  receiver  of  a  railroad  is  no 
more  the  agent  of  the  railroad  company  than  he  is  an  agent  of 
the  man  in  the  moon.  He  is  an  officer  of  the  court,  and  noth- 
ing else;  and  there  is  no  more  relation  of  agency  between  one 
of  his  employees  and  the  railroad  company  than  there  is  between 
the  Supreme  Court  of  Indiana  and  the  private  secretary  of  the 
Khedive  of  Egypt.  It  ought,  however,  to  be  said,  in  justice  to 
this  court,  that  these  extravagant  rulings  are  the  outgrowth  of 
a  great  abuse  on  the  part  of  the  Federal  courts  in  appointing 
receivers  of  railroads,  and  keeping  railroads  in  the  hands  of 
receivers  for  long  periods  of  time,  when  there  is  no  adverse  liti- 
gation before  it,  and  no  other  purpose  on  the  part  of  those 
desiring  the  receivership  than  that  of  keeping  general  creditors 
at  arm's  length.  The  case  of  the  Ohio  and  Mississippi  Railroad, 
extending  from  St.  Louis  to  Cincinnati,  through  the  States  of 
Illinois,  Indiana,  and  Ohio,  is  a  conspicuous  instance  of  this. 
That  road  has  now  been  in  the  hands  of  a  receiver,  appointed 
by  the  Federal  jurisdictions  in  the  Sixth,  Seventh,  and  Eighth 
Circuits,  for  about  five  years.  The  suit  in  chief,  in  which  the 
receiver  is  appointed,  is  to  all  intents  and  purposes  a  friendly  suit. 
The  plaintiffs  and  defendants  are  apparently  working  together 
for  the  same  ends.  Where  the  cow  or  horse  of  a  farmer  is  killed 
by  a  railroad  thus  operated,  it  is  intolerable  that,  instead  of  hav* 
ing  an  action  for  damages  before  a  justice  of  the  peace  in  his  own 
neighborhood,  he  should  have  to  employ  expensive  counsel,  and 
go  a  hundred  miles,  to  Springfield,  or  Indianapolis,  or  Cincinnati, 
to  prefer  an  intervening  petition  in  the  Federal  court.  Judge 
Baxter,  of  the  Sixth  Federal  Circuit,  was  lately  credited  with 
saying  that  there  was  one  thing  which  a  court  of  justice  could 
not  do,  and  that  was  to  run  a  railroad.  Some  of  the  Federal 
courts  are  attempting  to  do  that  very  thing,  and  in  our  judgment 
it  needs  looking  into  by  Congress. 

'  McKinney  v.  Ohio,  etc.,  R.  Co.,  22    Ind.  99;  Louisville,  etc.,  R.  Co.  r. 
Cauble,  46  Ind.  277 ;  Indianapolis,  etc.,  R.  Co.  v„  Ray,  51  Ind.  269. 
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The  American  Reports.  Containing  all  Decisions  of  General  Interest  de- 
cided in  the  Courts  of  Last  Resort  of  the  several  States,  with  Notes  and 
References.  By  Isaac  Grant  Thompson.  Vol.  XXVI.  Albany:  John 
D.  Parsons,  Jr.,  Publisher.     1879. 

We  will  not  add  any  thing  to  the  frequent  expression  of  opinion 
of  the  value  of  this  series  of  reports,  which  has  been  made  in  this 
Review.  This  is  the  first  volume  which  has  appeared  since  the 
publication  of  the  digest  noticed  in  our  last  number.  The  period 
which  it  covers  lies,  for  the  most  part,  within  the  year  1877.  The 
cases  embraced  in  it  are  taken  from  the  following  reports :  13 
Bush,  44  Connecticut,  16  Florida,  28  Grattan,  29  Grattan,  56 
Indiana,  57  Indiana,  58  Indiana,  59  Indiana,  46  Iowa,  18  Kansas, 
28  Louisiana  Annual,  124  Massachusetts,  37  Michigan,  70  New 
York,  46  Texas,  47  Texas,  and  48  Texas.  We  again  commend 
this  series  of  reports  to  our  readers. 
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PREPARED   BY  AMOS  B.    CASSELMAN,   ESQ.,    OF  THE  ST.   LOUIS   BAR. 

[The  purpose  of  this  department  of  the  Heyikw  is  to  advise  the  profession 
of  all  the  points  decided  in  the  latest  reported  cases  of  importance,  and  to 
show  how  complete  reports  of  the  same  may  he  obtained.  To  this  end,  a 
syllabus  of  each  case  is  given,  together  with  the  name,  date,  and  page  of  the 
journal  where  the  case  is  reported.] 


NAME. 


ABHREVIATION. 


ADDRESS. 


PUBLISHED. 


Albany  Law  Journal. 
American  Law  Record. 
American  Law  Register. 
American  Law  Review. 
Central  Law  Journal. 
Chicago  Law  Journal. 
Chicago  Legal  News. 
Internal  Revenue  Record. 
Legal  Reporter. 
Memphis  I^w  Journal. 
New  Jersey  Law  Journal. 
Pacific  Coast  Law  Journal. 
Reporter. 

Southern  Law  Journal. 
Texas  Law  Journal. 
The  Missouri  Rar. 
Virginia  Law  Journal. 
Washington  Law  Reporter. 
Weekly  Jfotes  of  Cases. 
Western  Jurist. 
Wisconsin  Legal  News. 


Alb.  L.  J. 
Am.  L.  Rec. 
Am.  L.  Reg. 
Am.  L.  Rev. 
Cent.  L.  J. 
Ch.  L.  J. 
Ch.  Leg.  N. 
Int.  Rev.  Rec. 
Leg.  Rep. 
Memphis  L.  J. 
N.  J.  L.  J. 

A    a.     \jm     L.    tJ. 

Rep. 

Southern  L.  J. 
Texas  L.  J. 
Missouri  Bar. 
Va.  L.  J. 
Wash.  L.  Reii. 
W.  N.  C. 
West.  Jur. 
Wis.  Leg.  N. 


Albany,  N.  Y. 
Cincinnati,  O. 
Philadelphia,  Pa. 
Boston,  Mass. 
St.  Louis,  Mo. 
Chicago,  111. 
Chicago,  111. 
Washington,  D.  C. 
Nashville,  Tenn. 
Memphis,  Tenn. 
Newark,  N.  J. 
San  Francisco,  Cal. 
Cambridge,  Mass. 
Tuscaloosa,  Ala. 
Tyler,  Texas. 
Jefferson  City. 
Richmond,  Va. 
Washington,  D.  C. 
Philadelphia,  Pa. 
Des  Moines,  Iowa. 
Milwaukee,  Wis. 


Weekly. 

Monthly. 

Monthly. 

Quarterly. 

Weekly. 

Irregularly. 

Weekly. 

Weekly. 

Monthly. 

Monthly. 

Monthly. 

Weekly. 

Weekly. 

Monthly. 

Weekly. 

Weekly. 

Monthly. 

Weekly. 

Weekly. 

Monthly. 

Weekly. 


FKice. 

15 
90 
50 
11.25 
25 
25 
10 
25 
50 


25 
20 

ll.UO 


60 
10 
20 
50 
10 


Action.  —  Husband  and  wife  —  Interest  of  wife  in  society  of  her  husband.  — 
A  wife  may  maintain  an  action  for  the  loss  of  the  society  and  companion- 
ship of  her  husband,  against  one  who  wrongfully  induces  and  procures  her 
husbai'd  to  abandon  of  send  her  away.  But  the  acts  of  defendant  causing 
the  injury  must  have  been  malicious.  —  Westlake  v.  Westlake,  Sup.  Ct. 
Ohio.,  Alb.  L.  J..  June  21,  p.  494. 

Administration.  —  Different  jurisdictions.  —  Where  there  are  several  admin- 
istrations of  an  intestate,  in  different  jurisdictions,  a  judji^ment  against  one 
administrator  does  not  bind  another.  The  place  of  domicile,  not  of  death, 
determines  the  principal  administration.  —  Price  v.  Mace,  Sup.  Ct.  Wis., 
Wis.  Leg.  N.,  May  29,  p.  273. 

Conflict  of  laws  —  Comity  of  States.  —  Where  F.,  domiciled  in  Nebraska, 

dies,  leaving  personal  property  in  Kansas,  and  administration  is  duly  taken 
out  at  the  place  of  his  domicile,  and  the  administratrix  so  appointe<l  takes 
peaceable  possession  of  such  property  in  Kansas,  and  there  is'  no  opposing 
administration  in  this  .State,  and  no  local  creditors,  held^  that  the  courts  of 
this  State  will,  ex  comitate,  recognize  her  possession  as  rightful,  and  protect  it 
as  fully  as  though  she  had  taken  out  letters  of  administration  in  this  State.  — 
Denny  r.  Faulkner,  Sup.  Ct.  Kan.,  Cent  L.  J.,  Julv  11,  p.  82. 
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Administration  —  Continued. 

Contingent  claim  agavn$t  decedent* s  estate  —  Limitation  to  creditors.  — 


A  contingent  claim  a^iinst  the  estate  of  a  deceased  person,  which  does  not 
become  absolute  within  the  time  limited  for  creditors  to  prove  tiieir  claims, 
is  not  barred  by  not  being  presented  to  the  Probate  Court  or  the  commis- 
sioners ;  but  the  owner  of  sucn  claim  may,  afte;*  it  becomes  absolute,  maintain 
an  action  against  the  heirs,  devisees,  next  of  kin,  or  legatees  to  whom  the 
estate  has  been  distributed.  —  McKeen,  Guardian,  v.  Waldron,  Sup.  Ct.  Minn., 
Rep.,  May  21,  p.  e>65. 

Admiralty. — Authority  of  master  to  sell  earao. — To  justify  the  sale  of  a 
cargo  by  the  master,  it  must  appear  (1)  that  the  sale  was  necessary ;  (2)  that 
it  was  made  in  good  faith;  (8)  that  the  master  was  unable  to  communicate 
with  his  owners  before  the  necessity  lor  action  became  imperative.  Qwerej 
whether  a  case  could  arise,  upon  the  lakes  or  rivers,  where  such  a  sale  could 
be  justified.  If  so,  it  must  be  in  some  rare  and  exceptional  instance,  where  an 
immediate  sale  is  the  only  alternative  of  a  total  loss  by  jettison,  and  timely 
communication  with  the*^owner  is  impossible.  — The  Cargo  ex  Bridgewater, 
U.  S.  Dist  Ct  East.  Dist.  Mich.,  Ch.  Leg.  N.,  June  28,  p.  327. 

Practice.  —  A  bill  of  exceptions  upon  an  appeal  in  causes  in  admiralty 

and  maritime  jurisdiction,  under  the  Act  of  18/5,  must  show  the  facts  deter- 
mined below.  The  Supreme  Court  will  not  review  the  facts,  —  its  function 
is,  to  determine  the  quostions  of  law  arising  on  the  facts  found.  — Steamship 
Abbottsford  t;.  The  Kosanna  Kose,  U.  S.  Sup.  Ct,  Rep.,  May  21,  p.  641. 

Collision  —  Sailing  and  steam  vessels.  — A  steam-vessel  must  pass  outside 

the  courses  of  two  sailing-vessels  which  are  tacking,  where  practicable,  and 
if  a  collison  occurs  when  the  sailing-vessels  are  moving  in  a  necessary  and 
proper  manner,  by  the  steamer  passing  between  the  vessels,  she  will  be  liable 
for  an  injury  arising  therefrom.  —  [hid. 

Advanckment.  —  Question  of  intention.  —  To  establish  an  advancement  the 
intent  must  be  proven  to  have  existed  at  the  time  of  the  transaction,  and  by 
the  contemporary  acts  and  declarations  of  the  parties.  Subsequent  verbal 
declarations  are  insufficient;  they  must  be  shown  to  be  a  part  of  the  res 
gestfe,  and  accompany  the  acts  done ;  but  in  connection  with  evidence  of  acts 
done  or  declarations  made  at  the  time,  tending  to  show  an  intent  of  advance- 
ment subsequent  acts  and  declarations  in  recognition  of  the  original  act  and 
intention  are  entitled  to  weight  —  Merkel's  Appeal,  Sup.  Ct  Pa.,  W.  N.  C, 
June  19,  p.  120. 

Agency.  —  Malicious  prosecution  instituted  by  agent.  —  An  authority  in  an 
agent  to  arrest  otfenders,  and  to  institute  criminal  proceedings,  can  only  be 
implied  where  the  duties  which  he  has  to  perform  cannot  be  efficiently  dis- 
charged for  the  benefit  of  his  employer  unless  he  has  power  promptly  to 
apprehend  offenders  on  the  spot.  —  Bank  of  New  South  Wales  o.  Owston, 
Jud.  Com.  Privy  Council,  Alb.  L.  J.,  July  12,  p.  32. 

Same.  —  W.,  the  acting  manager  of  the  appellants,  commenced  criminal 


proceedings  agtiinst  the  respondent,  a  merchant  at  Svdney,  on  a  charge  of 
stealing  a  Dill  of  exchange,  which  proved  to  be  groundless.  In  an  action  for 
malicious  prosecution  brought  by  respondent  against  the  bank,  held  (revers- 
ing the  judgment  of  the  court  below)  that  such  proceedings  not  being  in  the 
orainary  routine  of  banking  business,  and  the  evidence  not  showing  any  case 
of  emergency,  the  pudge  misdirected  the  jury  in  tellins;  them  that  such 
authority  was  to  be  inferred  from  W.'s  position  alone ;  anc^  in  the  absence  of 
direct  evidence  of  such  authority,  the  bank  whs  not  liable.  —  Ibid. 

—  Notice  to  a^ent —  When  binding  on  principal  —  Scope  of  agenfs  author- 
ity — Delegation  of  authority.  —  A  solicitor  employed  to  draw  the  papers  in 
relation  to  a  loan  of  money  on  mortgage  cannot  delegate  his  authority  t  o  ob- 
tain searches  against  the  property  so  far  as  to  bind  his  principal  by  his  a  gent's 
knowledge  of  the  omission  of  material  facts  in  a  search.  —  reabody  Building 
Assn.  r.  Houseman,  Sup.  Ct  Pa.,  W.  N.  C,  July  17,  p.  198. 
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Same,  —  A.,  employed  as  solicitor  by  a  building  and  loan  association  to 

prepare  the  papers  for  a  loan  upon  a  mortgage,  in  order  to  hasten  the  settle- 
ment, employed  B.,  the  mortgageor,  to  or£r  and  obtain  the  mortgage  search 
from  the  recorder's  office.  B.,  who  was  aware  of  the  existence  of  a  prior 
unsatisfied  mortgage,  requested  the  recorder's  deputy  to  omit  it  on  the  search, 
stating  that  he  intended  to  pay  it  off  with  the  money  about  to  be  loaned ;  and 
it  was  omitted.  In  an  action  for  damages  by  the  association  against  the  re- 
corder for  the  loss  occasioned  by  such  omission,  held  (reversing  the  judgment 
of  the  court  below),  that  the  association  was  not  bound  by  B.'s  knowledge 
in  the  premises,  and  that  the  recorder  was  liable.  —  Ibid. 

'iuthority  of  agent  to  bind  hia  jrrincipal  by  warranty.  —  A  general  agent 

to  sell,  without  express  authorization  from  his  principal,  may  oind  him  by 
such  express  stipulations  as  are  usual  and  customary  in  effecting  the  sale ; 
and  though  in  some  cases — as,  the  sale  of  a  slave,  etc.,  where  the  agent  gave 
a  warranty  of  soundness — the  court  will  declare  the  extent  of  the  agent's 

"  authority  in  this  particular,  as  matter  of  law,  the  extent  of  the  agent's 
authority  to  bind  bis  principal  by  express  stipulations  is,  in  general,  a  ques- 
tion for  the  determination  of  the  jury,  in  view  of  what  is  usual  and 
customary  with  reference  to  such  sales.  —  Herring  et  al.  ».  Sku^s,  Sup. 
Ct.  Ala.,  South.  L.  J.,  June,  p.  291. 

Same,  —  A  general  agent  for  the  sale  of  Herring's  safes  has  no  authority, 

merely  by  virtue  of  his  agency  for  their  sale,  to  warrant  them  burglar- proof, 
and  w'hoever  relies  on  such  warranty  must  show  either  express  authority,  or 
a  custom  to  give  such  warranty  in  making  such  sales^  before  the  principal 
will  be  bound.  —  Ibid. 

Arbitration.  —  Submission  by  partner.  —  In  Pennsylvania,  one  partner  may 
bind  his  copartner  by  submission  to  arbitration,  by  any  agreement  not  under 
seal.  —  Gay  v.  Waltiiian,  Sup.  Ct.  Pa.,  W.  N.  C.,'July  10,  p.  176. 

Same  —  Parol  submission.  —  No  particular  form  of  words  is  requisite  for 

a  valid  parol  submission.  In  an  action  upon  the  award,  the  fact  ot  the  sub- 
mission must  be  established  to  the  satisfaction  of  the  jury,  by  a  preponder- 
ance of  evidence.  —  Gay  v.  Waltman,  Sup.  Ct.  Pa.,  W.  N.  C.,  tfuly  10,  p.  175. 

Arrest.  —  PriviUge  from.  —  The  privilege  from  arrest  extends  to  all  cases  in 
their  nature  judicial,  whether  takmg  place  in  court  or  not.  — The  People  v. 
Judge  of  the  Superior  Court  of  Detroit,  Sup.  Ct.  Mich.,  Cent.  L.  J.,  July  4, 
p.  8. 

Same —  Privilege  protected  by  what  court. — The  recognition  and  protec- 
tion arising  because  the  party  was  brought  into  the  court's  iurisdiction  by 
the  process  of  another  court,  is  not  a  question  addressed  exclusively  to  the 
court  under  whose  process  the  arrest  was  made ;  the  privilege  is  primarily 
Conferred  for  the  protection  of  the  party  himself,  and  if  the  court  allows  its 
process  to  be  used  against  it,  an  appellate  court  will  correct  the  wrong  by 
mandamus.  —  Ibid. 

Same.  —  One  arrested  on  civil  process  of  the  United  States  Circuit  Court 

and  taken  from  his  home  into  another  county,  to  the  place  of  holding  court, 
is  privileged,  upon  his  discharge  after  giving  appearance  bail  to  the  marshal, 
from  arrest  under  the  civil  process  of  a  local  court  which  could  not  have 
reached  him  had  not  the  former  process  brought  him  within  the  jurisdic- 
tion. —  Ibid. 

Attachment.  —  Law  of  place.  —  Wages  of  labor  earned  and  due  to  a  citizen 
of  Pennsylvania  may  be  attached  for  a  debt  in  another  State,  where  no  law 
exists  prohibiting  the  attachment  of  wages,  notwithstanding  such  prohibitory 
law  in  Pennsylvania.  —  Bolton  v.  Pennsylvania  Co.,  Sup.  Ct.  Pa.,  W.  N.  C, 
July  8,  p.  165. 

Bills  and  Notes.  — See  Negotiable  Paper. 

Bonds.  —  See  Sureties. 
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Chattel  Mortgaqk.  —  Sale  of  excessive  amount  of  goods.  —  The  holder  of  a 
chattel  mortgage,  foreclosing  under  a  power  of  sale,  is  bound  to  satisfy  his 
debt  by  a  sale  of  part  of  the  property,  if  he  can  do  so  without  prejudice  or 
great  inconvenience  to  himself  and  the  interest  of  the  mortgageor.  —  Strom- 
berg  V.  Lendberg,  Sup.  Ct  Minn.,  Rep.,  July  2,  p.  18. 

Common  Cabrixr.  —  Act  prohibiting  importation  of  Texas  cattle  —  Constitu' 
tional  law.  —  The  statute  of  Illinois  prohibitin^g  the  importation  of  Texas 
or  Cherokee  cattle,  being  repugnant  to  the  Constitution  of  the  United  States, 
is  void,  and  hence  can  afford  no  legal  excuse  for  a  refusal  by  a  common 
carrier  to  receive  such  cattle  for  transportation.  —  Chicago  &  Alton  R.  Co. 
».  Erickson,  Sup.  Ct  HI.,  Ch.  Leg.  N.,  June  28,  p.  829. 

Connecting  line.  —  A  carrier  which  receives  goods  from  a  connecting  lino 

is  not  entitled  to  the  benefit  of  any  limitation  upon  its  common-law  liaoility 
contained  in  an  express  contract  entered  into  between  the  latter  and  the  con- 
signor, in  its  own  behalf  and  for  its  own  protection  only.  —  Bancroft  v.  Mer- 
chants', etc.,  Transp.  Co.,  Sup.  Ct.  Iowa,  Rep.,  July  9,'  p.  46. 

Same.  —  The  intermediate  carrier  is  bound  to  deliver  the  goods  to  the  car- 
rier whose  line  of  transportation  is  next  in  the  route  over  which  the  goods 
are  to  be  carried,  and  it  is  not  relieved  of  responsibility  by  storing  them  in  a 
warehouse  at  the  terminus  of  its  own  route.  —  find. 

Special  contract  in  restriction  of  common-law  liability.  —  A  bill  of  lading 

containing  a  contract  restricting  or  limiting  the  common-law  liabilitv  of  a 
carrier,  in  the  absence  of  fraud  or  mistake,  is  binding  on  the  consignor, 
whether  it  is  read  by  him  or  not.  —  Louisville  &  Nashville  R.  Co.  v.  Brown- 
lee,  Ct.  App.  Ky.,  Kep.,  July  30,  p.  144. 

Same.  —  The  consignor  is  not  bound  to  accept  or  agree  to  the  terms  of  a 

bill  of  lading  restricting  the  common-law  liability  of  the  carrier;  but,  in  such 
case,  it  is  his  duty  to  notify  the  carrier,  within  u  reasonable  time,  of  his  re- 
fusal to  accept  the  instrument.  —  Ibid. 

Same  —  Carriers  cannot  restrict  their  liabiliti/  for  negligence.  —  Carriers 

may  restrict  their  liability  as  insurers,  by  special  contract,  but  cannot,  by 
contract  or  otherwise,  exempt  themselves  from  liability  for  lossaes  which  ari 
the  result  of  negligence  of  themselves  or  agents.  —  Ibid. 

Cokflict  of  Laws.  —  Receiver —  Suit  in  foreign  State.  —  A  receiver  appointed 
in  a  foreign  jurisdiction,  clothed  with  authority  to  take  the  designated  prop- 
erty wherever  situate,  may  sustain  a  suit  for  such  property  in  the  courts  of 
this  State.  This  is  the  rule  whenever  the  creditors  of  the  person  represented 
by  the  receiver  do  not  intervene.  This  right,  however,  could  not  be  exercised 
here  to  the  disadvantage  of  credit*)rs  here,  because  it  is  the  policy  of  every 

fovernment  to  retain  in  its  own  hands  the  property  of  a  debtor  until   all 
omestic  claims  against  it  have  been  satisfiea.  —  Hurd  v.  Citv  of  Elizabeth, 
Sup.  Ct  N.  J.,  Texas  L.  J.,  July  2,  p.  700. 

Constitutional  Law.  —  Marriaae. — The  Virginia  statute  prohibiting  inter- 
marriage between  the  white  and  ne^ro  citizens  of  the  Commonwealth  is  not 
in  conflict  with  the  Federal  Constitution. — In  Re  Kinney,  U.  S.  Cir.  Ct 
East  Dist  Ya.,  K«p.,  June  9,  p.  712. 

Same  —  Respective  spheres  of  Federal  and  State  authority.  —  The  rights 

which  a  person  has  as  a  citizen  of  a  State  are  those  which  pertain  to  him  as 
a  member  of  society,  and  which  would  belong  to  him  if  his  State  were  not 
one  of  the  United  States.  Over  such  rights  the  State  has  the  usual  powers 
belonging  to  government  The  rights  which  a  person  has  as  a  citizen  of  the 
Unitea  States  are  such  as  he  has  oy  virtue  of  his  State  being  a  member  of 
the  Union,  under  the  provisions  of  the  Constitution.  But  the  privilege  of 
marrying  does  not  belong  to  this  class  of  rights.  The  regulation  of  the  mar- 
riage'relation  is  not  within  the  jurisdiction  of  the  Federal  government  —  Ibid. 

Contkmpt.  —  Habeas  corpus.  —  An  order  for  the  commitment  of  a  party  for 
contempt  of  court  which  does  not  express  or  limit  the  period  of  imprison- 
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paent,  is  void  upon  its  face ;  and  the  prisoner  may  be  dischai^ed  upon  habeas 
corpus.  —  In  the  Matter  of  Richard  H.  Marsh,  Sup.  Ct.  Dist.  CS>1.,  Wash. 
L.  Kep ,  June  16,  p.  241. 

Contract.  —  CoTisirtiction  of  oral  contract  a  question  of  law. — If  there  be 
any  conflict  as  to  the  words  used  in  an  oral  contract,  or  if  the  words  them- 
selves be  ambiguous,  the  question  of  intent  should  be  left  to  the  jury.  But 
if  the  words  are  clear  and  explicit,  and  the  only  difficulty  is  in  the  proper 
leg^l  inference  to  be  drawn  from  them,  the  rule  is  the  same  in  oral  as  in 
written  contracts,  and  it  belongs  to  the  court  to  give  them  their  proj)er  con- 
struction, even  though  the  contract  be  incomplete  in  an  essential  jwrticulHr.  — 
The  Detroit  Stove- Works  v.  Perry,  U.  S.  Cir.  Ct  East.  Dist.  Mich.,  Alb.  L. 
J.,  July  6,  p.  10. 

Wagers  —  Purchase  and  sale  of  stocks  on  margins.  —  Transactions  in 


stocks  by  way  of  margins,  settlement  of  differences,  and  payment  of  the  cain 
or  loss,  without  any  intention  to  deliver  the  stocks,  are  mere  wagers.  — >iorth 
V.  Phillips,  Sup.  Ct  Pa.,  W.  N.  C,  July  3,  p.  151. 

Parol  evidence.  —  Where  it  is  sought  to  vary  a  written  agreement  by  parol 


evidence  of  a  verbal  modification  thereof,  made  before  or  at  the  time  of  mak- 
ing the  written  contract,  it  must  appear  that  the  writing  was  siened  upon  the 
faith  of  the  verbal  agreement.  —  Cullen  v.  Lukens,  Sup.  Ct.  Fa.,  Bep.,  July 
2,  p.  28. 

Mutual  assent  —  Proposal  and  acceptance  by  letter.  —  A  contract  is  bind- 


ing upon  the  proposer  as  soon  as  a  letter  of  acceptance,  properly  directed  to 
him,  nas  been  posted  by  any  person  to  whom  the  proposal  has  been  made, 
notwithstanding  such  letter  never  reaches  him ;  provided  that  there  is  no 
unreastmable  delay  in  accepting  the  proposal,  and  that  the  ordinary  and 
natural  mode  of  transmitting  the  acceptance  is  through  the  post.  —  House- 
hold Fire,  etc.,  Ins.  Co.  v.  &rant,  Eng.  C.  P.  Div.,  Va.  L.  J.,  July,  p.  411 ; 
Alb.  L.  J.,  June  14,  p.  476. 

Same.  —  A.,  who  resided  at  Swansea,  handed  a  written  application  for 


one  hundred  shares  in  the  B.  company  to  the  manager  of  the  company,  on  the 
80th  of  September.  On  the  20th  of  October,  the  B.  company,  whose  office 
was  in  London,  posted  a  letter  of  allotment  of  one  hundred  shares  to  A , 
directed  to  the  address  at  Swansea  that  A.  had  given  in  his  form  of  applica- 
tion. This  letter  of  allotment  never  reached  A.  Held^  in  an  action  dv  the 
B.  company  against  A.  for  the  amount  of  a  call  due  in  respect  of  the  one 
hundrea  shares  allotted  to  him,  that  A.  was  liable  to  pay  the  call.  —  Ibid. 

Gambling  contract  —  Sales  on  the  com  exchange.  —  The  legality  of  a 


commercial  transaction  is  a  question  of  fact,  depending  on  the  int>nt  of 
the  parties,  and  such  transaction  cannot  be  a  gambling  contract  unless  both 
parties  concur  in  the  illegal  intent  If  one  of  the  parties  to  a  bargain  of  sale 
contemplates  an  actual  sale,  the  transaction  may  be  perfectly  valid,  irrespec- 
tive of  any  illegal  purpose  entertained  by  the  other.  Such  contract,  if  good 
on  its  face,  is  binding  if  either  party  meant  it  to  be  lawful,  or  supposed  that 
the  other  meant  it  to  be  so.  —  Gregory  v.  Wendell,  Sup.  Ct  Mich.,  Alb.  L. 
J.,  Aug.  9,  p.  118. 

—  Question  whether  transfer  of  gas-stock  was  a  sale  or  pledge  —  Parol 
evidence.  —  It  is  competent  to  show  by  parol  evidence  the  exact  contract 
between  the  parties  to  a  transaction,  atfd  a  court  of  equity  will  look  beyond 
the  terms  of  the  instrument,  to  the  real  transaction ;  and  when  that  is  slSown 
to  be  one  of  security,  and  not  of  sale,  it  will  give  effect  to  the  actual  contract 
of  the  parties.  Tfie  rule  which  excludes  parol  testimony  to  contradict 
or  vary  a  written  instrument  has  reference  to  the  language  used  by  the 
parties.  —  Brick  et  al.  v.  Brick  et  al.,  U.  S.  Sup.  Ct,  Wasn.  L.  Rep.,' May 
26,  p.  207. 

—  Parol  evidence  to  show  collateral  agreement  —  Personal  property.  —  Parol 
evidence  is  admissible  to  show  a  collateral  agreement  between  the  vendor  and 
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Contract  —  Continued. 

Eurchaser  of  a  bouse  that  the  gas-fixtures  and  heaters  should  pass  with  the 
ouse  to  the  purchaser  of  the  latter,  under  a  written  agreement.  Gas-fixtures 
and  heaters,  though  appurtenant  to  the  house,  are  personal  property. — 
Heysham  v.  Dettre,  Sup.  Ct  Pa.,  W.  N.  C,  July  24,  p.  207. 

Gaming  contrnct  —  Note  given  for  entrance-fee  to  korw-fair  not  a  gaining 


contract.  —  Where  a  park  association  oflTered  a  purse,  to  be  divided  into  four 
parts,  to  be  given  to  tne  winning  horses,  accoraing  to  their  deg^e  of  speed, 
in  a  race  to  be  run  under  certain  regulations  imposed  by  the  association,  one 
of  which  required  all  persons  desiring  to  enter  horses  to  compete  for  the 
prize,  to  pav  an  entrance-fee  ec^ual  to  ten  per  cent  on  the  whole  sum  to  be 
given,  ana  aefendant  entered  his  horse  to  participate  in  the  race,  for  the  pur- 
pose of  winning  the  purse,  and  executed  his  promissory  note  to  the  treasurer 
of  the  association  for  the  entnince-fee,  but,  tailing  to  win  the. prize,  refused 
to  pay  the  note,  held,  that  this  was  not  a  gammg  transaction  within  the 
meanmg  of  the  statute  of  1846,  declaring  void  all  promises,  notes,  bills,  etc., 
made  upon  a  gaming  consideration;  that  there  was  nothing  illegal  in  the 
transaction,  and  that  defendant  was  liable  upon  the  note.  —  Wilson  v.  Conlin, 
Sup.  Ct.  Pa.,  Am.  L.  Reg.,  Aug.,  p.  490. 

Criminal  Law.  —  Accessory — Former  acquittal.  —  One  who  has  been  ac- 
quitted as  a  principal  in  a  felonv  may  be  convicted  as  an  accessory  before 
tne  fact  in  the  same  felony.  —  l*he  State  v.  Buzzell,  Sup.  Ct.  N.  H.,  Alb. 
L.  J.,  June  28,  p.  511. 

Accessory — Verdict.  —  On  an  indictment  as  accessory  before  the  fact  to  a 


murder,  the  jury  returned  a  verdict  of  guilty,  without  finding  whether  the 
defendant  was  accessory  to  murder  in  tlie  first  or  second  de^e.  The  prin- 
cipal had  been  convicted  of  murder  in  the  first  degree,  which  appeared  by 
the  record.  Held,  that  the  verdict  was  equivalent  to  guilty  of  being  acces- 
sory to  murder  in  the  first  degree.  —  Ibid. 

—  Arrest  without  warrant.  —  A  peace-officer  may  arrest  without  a  warrant 
when  a  felony  or  breach  of  the  peace  is  committed  in  his  presence,  or  within 
his  view;  or  when  verbally  ordered  by  a  magistrate,  within  whose  view  or 
within  whose  presence  a  felony  or  breach  of  the  peace  is  committed ;  or,  in 
case  of  felony,  where  there  is  no  time  to  procure  a  warrant  and  the  offender 
is  about  to  escape.  —  Johnson  o.  The  State,  Ct  App.  Texas,  Rep.,  June  18, 
p.  796. 

—  Crime  committed  in  one  county,  when  one  of  defendants  is  in  another 
county.  —  Where  several  confederates  act  in  pursuance  of  a  common  plan  in 
the  commission  of  an  offence,  all  are  held  to  be  present  when  the  offence  was 
committed,  and  all  are  principals.  —  The  State  v.  Hamilton  and  Laurie,  Sup. 
Ct  Nev.,  Rep.,  July  2,  p.  19. 

—  Master  and  ser cant  —  Selling  liquor — Druggist.  —  Where  the  defendant 
kept  a  drug-store,  and  his  clerk  had  sold  liquor  to  a  party,  held,  that  he  could 
not  show  that  he  had  given  him  instructions  not  to  sell,  and  that  it  was  no 
defence  to  an  indictment  under  the  statute  for  selling  liquor  in  violation  of 
the  law  that  the  defendant  was  a  druggist,  and  sold  the  liquor  on  the  prescrip- 
tion of  a  physician,  and  that  no  person  has  the  legal  right  to  sell  liquor  un- 
less he  has  a  license  or  a  permit  so  to  do.  — Hoecker  v.  The  People,  Sup.  Ct. 
III.,  Ch.  Leg.  N.,  June  28,  p.  828. 

—  Remission  of  offence  by  repeal  of  statute  —  Appeal —  City  ordinance.  — 
The  repeal  of  a  statute  or  city  ordinance  creating  an  offence  is  a  remis- 
sion of  the  offence,  in  the  absence  of  an  express  enactment  preserving  the 
penalty.  Violations  of  city  ordinances  are  not  crimes;  and  hence  the 
statute  restricting  the  right  of  appeal  to  the  defendant  in  criminal  cases  has 
no  application  to  persons  acquitted  under  such  ordinances.  (Hough  and 
Napton,  J  J.,  dissenting.)  —  City  of  Kansas  v.  Clark,  Sup.  Ct  Aio.,  Missouri 
fiar,  June  80,  p.  109. 
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Criminal  Law  —  Continued. 

Indictment,  —  Whether  h  brick-bat  or  pocket-knife  are  deadly  weapons  is 


a  question  of  fnct  for  the  jury;  and  an  Indictment  charging  an' assault  with 
intent  to  kill  with  these  instruments  is  not  bad  in  law.  —  The  State  v.  Har- 
per, Sup.  Ct  Mo.,  Missouri  Bar,  July  7,  p.  123. 

Malice,  —  It  is  improper,  under  any  circumstances,  for  the  court  to  tell 


the  jury  that  the  law  implies  malice  from  any  state  of  facts.  Malice  is  a 
deduction  to  be  made  from  the  evidence  by  the  jury,  and  not  by  the  court  — 
Buckner  v.  The  Commonwealth,  Ct.  App.Ky.,  Rep.,  June  11,  p.  749. 

Record — Amendment,  —  Where  the  entry  of  the  fact  of  presentment  of 


the  indictment  upon  the  minutes  of  the  court  failed  to  state  the  offence 
charged,  held,  that  the  court  did  not  err  in  permitting  the  record  to  be 
amended  in  this  regard  nunc  pro  tunc.  —  Light  Townaend  r.  The  State  of 
Texas,  Ct.  App.  Texas,  Texas  L.  J.,  June  11.  p.  644. 

Charge  of  court.  — It  is  only  necessary  that  the  charge  of  the  court  give 


such  instructions  as  are  applicable  to  every  legitimate  deduction  which  the 
jury  may  draw  from  the  facts.  So,  where  the  evidence,  on  a  trial  for  mur^ 
der,  establishes  either  murder  in  the  first  or  murder  in  the  second  degree,  the 
court  is  not  required  to  charge  as  to  the  lesser  grades  of  the  offence.  —  Bunk 
Gatlin  v.  The  State,  Ct  App.  Texas,  Texas  L.  J.,  June  11,  p.  648. 

Constitutional  law  —  Cruel  and  unusual  punishment.  —  The  ordinance 


of  the  city  of  San  Francisco  declaring  that  every  male  person  imprisoned 
in  the  county  jail,  etc.,  should  have  the  hair  of "^ his  head  **cut  or  clipped 
to  an  uniform  length  of  one  inch  from  the  scalp  thereof,"  being  directed 
against  the  Chinese  only,  is  a  *'  cruel  and  unusual  punishment,  and  sub- 
ject also  to  the  objection  that  it  is  hostile  and  discriminating  legislation, 
and  in  conflict  with  the  Fourteenth  Amendment  of  the  Constitution,  which 
declares  that  no  State  **  shall  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws."  — Ho  Ah  Kow  v,  Mathew  Nunan,  U.  S.  Cir. 
Ct  Dist  Cal.,  Pac.  Coast  L.  J.,  July  19,  p.  413. 


—  Declarations  of  co-conapirator.  —  The  declaration  of  one  of  two  or  more 
persons  who  are  shown  to  nave  engaged  in  a  common  unlawful  purpose  is 
not  admissible  in  evidence  against  the  others,  if  made  after  the  completion 
of  the  unlawful  act  —  Phillips  v.  The  State,  Sup.  Ct  Texas,  Texas  L.  J.i 
July  28,  p.  728. 

Indictment  —  Varuince,  —  When  an  indictment  alleges  that  the  name  of 


the  owner  of  stolen  property  was  unknown  to  the  grand  jury,  and  the  testi- 
mony, on  the  trial  of  the  accused,  showed  that  the  name  of  such  owner  might 
have  been  discovered  bv  the  grand  jury  by  the  use  of  reasonable  diligence, 
heldy  that  the  proof  did  not  sustain  the  indictment — Jorasco  r.  The  State, 
Sup.  Ct  Texas,  Texas  L.  J.,  July  16,  p.  712. 

See  Arrest. 

Damages.  —  Contract  not  to  engage  in  trade,  —  A  grocery-keeper  sold  out  his 
stock,  and  bound  himself  to  the  purchaser,  in  a  penalty  of  $-500,  not  to  engage 
in  the  business  again  in  the  same  town,  or  rent  his  house  for  the  purpose  lor 
ten  months,  and  violated  his  agreement  Held,  th^t  the  measure  of  damages 
was  $500,  as  otherwise  it  would  be  impracticable  to  ascertain  the  damages, 
and  upon  the  facts  of  the  cause  it  dia  not  appear  unconscionable  for  the 

flaintiff  to  recover  this  sum.  —  Muse  o.  Swayne,  Sup.  Ct  Tenn.,  Rep.,  June 
8,  p.  796. 

Liquor-law  —  Proximate  and  remote  damages,  —  The  husband  of  appellee 

was  killed  upon  a  railroad  track  by  a  passing  train,  while  in  a  state  of  intoxi- 
cation. Held,  that  the  intoxication  was  the  proximate  cause  of  the  death, 
and  the  defendants  were  liable.  —  Schroeder  v,  Crawford,  Sup.  Ct.  111.^ 
Weekly  Jur.,  July  3,  p.  146. 

Injury  by  animaU  fei'ce  naturoB,  —  Animals  ferae  naturce  are,  as  a  class. 
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Damaoss  —  Continued. 

known  to  be  mischievouSf  and  whoever  keeps  them  in  places  of  public  resort 
is  liable  for  injuries  committed  by  them  to  one  not  himself  in  fault — The 
Congress,  etc.  Spring  Co.  c.  Edgar,  U.  S.  Sup.  Ct.,  Alb.  L.  J.,  May  24, 
p.  418. 

Same.  —  The  defendant  in  error  was  attacked  and  injured  by  a  buck,  while 

in  a  park  owned  by  the  plaintiffs  in  error,  and  into  which  tHe  public  were 
invited  and  freely  aidmitted.  The  buck,  with  other  deer,  was  at  larse  in  the 
park ;  there  was  no  evidence  that  the  buck  had  attacked  others,  but  tne  com- 
pany had  a  notice  posted  in  the  park  to  ^rBeware  of  the  buck;"  there  was 
expert  evidence  that  bucks  were  dangerous  in  the  fall  of  the  year,  at  which 
season  the  injury  was  received.  Held^  that  the  plaintiffs  m  error  were 
liable.  —  Ibid. 

Deed.  —  Record  of,  —  A  deed  is,  in  contemplation  of  law,  recorded  when  it  is 
left  for  record  at  the  recorder's  office,  and  is  valid  notice  from  that  time, 
though  it  be  recorded  in  the  wrong  book,  and  omitted  from  all  the  deed  and 
mortgage  indices.  —  CroU  v,  Thomas,  Sup.  Ct.  Pa.,  W.  N.  C,  June  26, 

Validity  of  deed  inter  partes  without  attestation.  —  At  common  law,  a 

deed  is  valid  between  the  parties  thereto  and  their  privies,  although  not 
witnessed,  acknowledged,  or  recorded,  and  it  is  so  in  this  Sttite  without 
acknowledgment  or  record.  —  Goodenough  v.  Warren,  U.  S.  Cir.  Ct.  Dist 
Or.,  Rep.,  June  18,  p.  772. 

Junior  deed,  with  notice  of  prior  unrecorded  deed  —  Notice  to  agent.  —  A 

record  of  a  junior  deed  does  not  avoid  an  unrecorded  older  deed  to  the  same 
premises,  when  the  junior  deed  was  taken  with  knowledge  of  the  existence 
of  the  older  one.  The  grantee  in  the  junior  deed,  under  such  circumstances,  is 
not  considered  a  bonA  fide  purchaser ;  and  notice  to  the  agent  who  obtained 
the  conveyance  is  notice  to  the  principal,  grantee.  —  Ibid. 

Covenant  of  seisin.  —  The  covenant  of  seisin  is  broken,  if  at  all,  as  soon 

as  the  deed  is  executed.  —  Kimball  v.  Bryant,  Sup.  Ct  Minn.,  Rep.,  June 
18,  p.  786. 

Seal  —  Scroll. — A  scroll  made  with  a  pen,  enclosing  the  letters  "L.  S," 

will  be  held  to  be  a  seal,  if  the  party  appending  it  t^  his  signature  to  a 
written  instrument  intends  at  the  time  to  aaopt  it  as  a  seal.  It  is  not  neces- 
sary to  state  in  the  deed,  or  in  the  witnessing  clause,  that  the  party  has 
affixed  his  seal,  in  order  to  make  a  scroll  a  seal,  if  it  is  apparent  from  the 
instrument,  and  the  circumstances  under  which  it  was  executed,  that  it  was 
intended  to  adopt  the  scroll  as  a  seal.  —  Burton  v.  Le  Rpy,  U.  S.  Ci  .  Ct 
Dist  Cal.,  ^ac.  Coast  L.  J.,  June  7,  p.  286. 

Election.  —  Offer  of  candidate  to  perform  duties  of  an  office  for  less  than 
salary.  —  A  candidate  for  a  county  ofl^ce  publicly  pledged  nimself,  before  the 
election,  to  perform  the  duties  of' the  office  for  much  less  than  the  compensa- 
tion established  by  law,  by  reason  whereof  a  sufficient  number  of  voters 
were  induced  to  vote  for  him  to  secure  him  the  election.  In  nn  action  of 
quo  warranto,  held,  on  demurrer,  that  an  information  setting  forth  the  above 
facts  was  sufficient  —  The  State  v.  Collier,  Sup.  Ct  Mo.,  Alb.  L.  J.,  June 
28,  p.  514. 

Identification — Mandamus.  —  The  name  of  "L.  Clark  of  Springfield" 

was  upon  ballots  for  a  public  officer,  in  an  election  in  which  *' Leonard 
Clark  of  Springfield  "  was  one  of  the  candidates.  Atnandamus  was  applied 
for,  to  compel  the  board  of  examiners  to  count  the  votes  for  "  L.  Clarfc^'  for 
Leonard  Clark.  Held,  that  it  was  not  the  duty  of  the  board  to  count  these 
votes  as  demanded;  that  some  other  person  might  be  intended  by  **L. 
Clark,"  than  Leonard  Clark.  —  Clark  v.  Board  of  Examiners,  etc..  Sup.  Ct. 
Mass.,  Rep.,  June  18,  p.  782. 

EgtHTT. — Landlord  and  tenant  —  Forfeiture  of  fixtures.  —  A  tenant  was  in 
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Equity  —  Continued. 

possession  under  a  lease  which  contained  a  clause  in  these  words :  "  The  said 
J.  G.  H.  is  to  have  the  privilege  of  removing  at  the  end  of  said  term  all 
improvements  placed  hy  him  on  the  said  premises,  only  on  condition,  how- 
ever, that  the  conditions  of  this  lease  are  fully  complied  with/'  and  he 
allowed  one  Quarter's  rent  (which,  by  the  terms  of  the  lease,  was  required  to 
be  paid  in  advance)  to  be  in  arreaf  for  thirteen  da3's,  when  the  same  was 
tendered  and  refused.  HM^  that  equity  would  not  enforce  a  forfeiture  of 
the  right  to  remove  such  improvements.  —  Estabrook  o.  Martin,  Sup.  Ct 
Nob.,  Rep.,  June  18,  p.  786. 

See  Law  of  Place. 

Estoppel.  —  One  who  has  contracted  to  complete  a  building,  with  knowledge 
of  a  deed  of  trust  upon  the  premises,  given  to  ^ecure  a  loan  made  for  tne 
purpose  of  raising  monev  to  that  end,  and  who  has  received  a  portion  of 
such  moneys,  is  equitably  estopped  from  claiming  a  priority  of  lien  as 
ajE^ainst  the  deed  or  mortage.  —  W roten's  Assignee  v.  Amot,  Sup.  Ct.  App 
Va.,  Rep.,  June  18,  p.  797. 

Evidence.  —  Rea  geatce — Domicile,  —  Declarations  made  by  a  partv  in  the  act 
of  changing  his  residence,  and  as  part  of  the  res  gestce^  are  admissible  as  evi- 
dence of  an  intention  to  make  the  change  permanent  and  rebut  any  infer- 
ence that  it  was  made  for  temporary  purposes;  but  if  such  declarations  are 
made  after  the  change  is  effected,  for  the  purpose  of  manufacturing  evidence 
and  establishing  a  nctitious  domicile,  they  are  not  admissible.  —  Gulickv. 
Gulick,  Sup.  Ct.  N.  J.,  Cent.  L.  J.,  July  9,  p.  5. 

CoTiHpiracy.  —  Where  a  conspiracy  has  been  established,  the  declarations 

of  one  of  the  conspirators  is  admissible  in  evidence  against  the  others, 
although  such  declarations  were  nut  made  in  the  presence  of  those  against 
whom  thev  are  used. — Brown  et  al.  r.  Chenowortn,  Sup.  Ct  Texas,  Texas 
L.  J.,  June  18,  p.  652. 

See  Contracts  ;  Negotiable  Paper. 


Executor.  —  See  Witness. 

Extraordinary  Remedies.  —  Service  of  process  —  Certiorari.  —  A  writ  of 
certiorari  may  be  served  by  any  person,  and  in  any  manner  bv  means  of 
which  the  persons  to  whom*  it  is  directed  may  reasonably  be  made  aware  of 
the  fact  of  the  issuing  of  the  writ  and  of  its  requirements.  If  the  original 
is,  in  fact  delivered  to  the  persons  to  whom  it  is  directed,  in  such  manner 
as  to  communicate  the  information  that  they  are  required  to  obey  it  the 
service  is  sufficient  And  the  same  is  true  of  other  extraordinary' process, 
such  as  writs  of  injunction,  mandamuSf  or  quo  warranto.  —  The  State  r. 
Dwyer,  Sup.  Ct  N.  J.,  Rep.,  Aug.  6,  p.  176. 

Federal  Courts.  —  Pleading  as  to  jurisdiction  —  Corporations.  —  Where  a 
corporation  is  a  party  to  an  action,  the  allegations  conferring  Jurisdiction  on 
the  Federal  courts  need  not  appear  in  the  caption  of  the  petition.  It  is  suffi- 
cient if  the  facts  conferring  jurisdiction  are  in  some  form  affirmatively  shown 
by  the  recoi^d.  —  Mexico  Southern  Bank  v.  Reed,  U.  S.  Cir.  Ct,  South.  Dist 
Ohio,  Rep.,  July  2,  p.  7. 

Jurisdiction  of  Circuit  Courts  —  National  banks.  — The  Circuit  Court  of 

the  United  States  has  unconditional  jurisdiction  of  all  suits  bv  and  against 
national  banks  within  their  respective  districts,  and  jurisdictfon  is  limited 
in  these  courte.  —  Mitchell  v.  Butler,  U.  S.  Cir.  Ct  West  Dist  Pa.,  Texas 
L.  J.,  June  25,  p.  677. 


—  Practice.  —  A  plea  to  a  bill  in  equity  is  overruled  by  an  answer  which 
contains  the  same  defences  that  are  alleged  in  the  plea.  An  exception  to 
this  rule  intimated,  and  the  distinction  between  poor  and  negative  pleas 
pointed  out  —  Phoenix  Mutual  Life  Ins.  Co.  v.  Qrant  Sup.  Ct  Dist  CoL, 
Wash.  L.  Rep.,  June  30,  p.  253. 
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Federal  Courts — Continued. 

Practice, — IllegaHt^  in  the  service  of  process  by  which  jurisdiction  is  to 


be  obtained  is  not  waived  b}*  the  special  appearance  of  the  defendant  to 
move  that  the  service  be  set  aside ;  nor,  after  such  motion  is  denied,  by  his 
answering  to  the  merits.  Objection  to  the  illegal  service  is  considered  as 
abandoned  only  when  the  party  pleads  to  the  merits  in  the  first  instance 
without  insisting  upon  the  illegality.  —  Harkness  v.  Hyde,  U.  S.  Sup.  Ct., 
Wash.  L.  Rep.,  July  7,  p.  269. 

Removal  of  causes,  —  The  act  of  March  8, 1876,  does  not  repeal  the  second 


subdivision  of  sec.  689  of  the  Revised  Statutes,  and  a  cause  mav  be  removed 
as  to  only  one  of  the  defendants.  The  petition  for  removal  may\>e  signed  and 
verified  oy  the  attorney  for  a  party.  Notice  need  not  be  given  to  plaintiff's 
attorney  of  proceedings  for  removal  in  a  State  court  — ^Wormser  v.  Dahl- 
man,  U.  S.  Cir.  Ct  South.  Dist  N.  Y.,  Rep.,  June  11,  p.  740. 

—  Same,  —  A  suit  against  tenants  in  common,  or  persons  claiming  to  be 
such,  concerning  the  title  to  or  possession  of  land,  is  divisible  and  remov- 
able into  the  national  court,  under  sec.  639  of  the  Revised  Statutes,  by  cither 
of  said  tenants,  so  far  as  he  is  concerned.  —  Goodenough  v.  Warren*  U.  S.  Cir. 
Ct  Dist  Or.,  Pac  Coast  L.  J.,  May  24,  p.  266. 

—  Jurisdiction  —  Patent  laws.  —  A  suit  between  citizens  of  the  same  State 


cannot  be  sustained  in  a  Circuit  Court  of  the  United  States,  as  arising  under 
the  patent-laws,  where  there  is  no  denial  of  the  validity  of  plaintiff's  patent, 
where  its  use  is  admitted,  and  where  a  subsisting  contract  is  shown  govern- 
ing the  riehts  of  the  parties  in  the  use  of  the  invention.  Relief  in  such  an 
action  is  funded  on  tne  contract  and  not  on  the  patent-laws  of  the  United 
States.  — Kartell  v.  Tilghman,  U.  S.  Sup.  Ct,  Texas  L.  J.,  June  11,  p.  646. 

Homestead.  —  Priority  over  curtesy.  — Where  a  married  woman,  seized  in  fee 
of  premises  occupied  as  a  homestead,  dies  leaving  children,  the  right  of  the 
children  to  occupy  the  property  as  a  homestead  duri*  g  their  minority  is 
superior  to  the  right  of  the  husband  as  tenant  by  the  curtesy. — Loeb  o. 
McMahon,  Sup.  Ct  111.,  Week.  Jur.,  June  26,  p.  129. 

Husband  and  Wife.  —  Wife's  authority  as  agent  —  Separation  by  consent.  — 
The  authority  of  a  wife  to  pledge  the  credit  of  her  husband  is  not  an  inher- 
ent, but  a  delegated,  authority,  if  she  binds  him,  it  can  only  be  as  his  agent 
Where  a  wife  leaves  her  husband  without  cause,  she  carries  no  implied 
authority  to  bind  him  even  for  necessaries ;  but  when  she  is  driven  away  by 
his  fault  he  is  bound  to  maintain  her  elsewhere,  and  she  becomes  of  neces- 
sity his  agent  to  supply  her  wants  upon  his  credit  In  such  case  onl}'  is  the 
? question  of  the  adequacy  of  an  allowance,  or  the  suitableness  of  the  ^oods 
umished  as  necessaries,  open  to  the  jury.  Where,  however,  husband  and 
wife  separate  by  mutual  consent,  the  terms  on  which  the  separation  is  made 
are  binding  on  them  so  long  as  it  lasts ;  and  if  one  of  the  terms  fixes  the 
amount  or  the  wife's  income,  she  has  no  authority  to  pledge  her  husband's 
credit  for  necessaries,  in  the  event  of  such  income  proving  insufficient  — 
Eastland  v,  Burchcll,  £ng.  Ct  Q.  B.,  Am.  L.  l^g.,  July,  p.  412. 

Infant.  —  Cisstody  of  infant  —  Deed  of  separation.  —  Where  the  father  and 
mother  of  an  infant  stipulated,  by  a  deed  of  separation,  for  the  custody  of 
the  infant,  the  court  will  not  regard  such  deed,  upon  an  application  by  the 
father  to  be  awarded  the  custody  of  the  infant  upon  the  ground  that  the 
mother  held  and  propagated  atheistic  opinions  and  published  immoral 
books  or  pamphlets.  —  In  re  Mabel  Emily  Besant,  Sup.  Ct  Jud.  £ng.,  Ch. 
Leg.  N.,  June  21,  p.  824. 

Insurance.  —  Insurable  interest,  —  Where  the  assignor,  to  whom  the  policy 
was  issued,  had  no  insurable  interest,  it  was  void  in  her  hands ;  and  an  assign- 
ment consented  to  by  the  company,  where  no  consideration  passed,  did  not 
make  any  new  undertaking  beyond  a  substitution  of  the  parties.  —  McClus- 
key  V.  Providence- Washington*^  Ins.  Co.,  Ins.  L.  J.,  June,  p.  418. 


460  DIGEST   OF   RECENT   CASES. 

Insurance  —  Continued. 

PfHneipal  and  agent  —  Extensive  authority  of  general  insurance  agent.  — 

A  general  agent  of  an  insurance  company  may  waive  the  condition  of  the 
poucy  for  a  cash  premium.  He  may  give  credit  for  the  premium.  An 
insurance  agent  may  keep  an  account  current  with  his  company,  and  he  may 
therein  charge  himself  with  any  or  all  premiums.  In  such  case,  the  agent 
may  charge  his  personal  creditor  with  the  amount  of  his  premium,  and  credit 
the  company  as  against  himself. — Jones  v.  ^tna  Ins.  Co.,  U.  S.  Cir.  Ct 
Dist  Mass.,  Ins.  L.  J.,  June,  p.  415. 

Notice  of  vacancy  of  premises.  —  Under  a  fire-insurance  policy  requiring 

notice  to  be  given  if  the  insured  premises  became  vacant,  and  the  assured 
fails  for  six  weeks  to  give  such  notice,  it  is  inexcusable  neglect,  which  will 
relieve  the  company  trom  liability  in  case  of  loss  by  fire  occurring  within  the 
period  of  the  vacancy.  Such  notice  must  be  given  in  a  reasonable  time. 
And  it  seems  that  a  company  would  not  be  discharged  from  its  obli^tion  if 
no  notice  is  given  of  a  temporary  interruption  of  continuous  possession  inci- 
dental to  a  change  of  tenants.  -^  Alston  et  ux.  0.  Old  North  State  Ins.  Co., 
Sup.  Ct.  N.  C,  Ins.  L.  J.,  June,  p.  428. 

Agreement  for  reinstatement  after  forfeiture  for  non-jtayment  of  pre- 

mium.  —  The  policy,  by  its  terms,  having  lapsed  through  non-payment  of 

Sremium  within  the  thirty  days  of  grace,  the  company,  in  a  letter  to  the 
efendant,  offered  to  reinstate  "it  on  condition  that  ne  should  pay  the  pre- 
miums due  and  furnish  a  certificate  of  good  health.  The  insured  thereupon 
paid  the  premiums  and  forwarded  the  certificate.  Held,  that  the  certificate 
could  not  be  capriciously  rejected,  without  good  reason,  by  the  company. 
Held,  that,  in  the  absence  of  evidence  to  the  contrary,  it  must  be  assum^ 
that  the  certificate  was  complete  as  a  declaration  of  good  health.  Held,  that 
it  was  incumbent  on  the  company  to  show  that  the  certificate  was  returned 
to  insured  for  good  reason.  What  the  law  will  say,  in  reason,  a  contracting 
party  ought  to  be  satisfied  with,  it  will  say  he  is  ^^satisfied  with.  Held,  that 
eight  days  from  the  date  of  the  proposition  was  a  reasonable  time  for  the 
insured  to  comply,  and  the  rejection  could  not  be  sustained  on  the  ground 
that  the  days  of  grace  had  expired,  which  was  prior  to  sending  the  offer. 
Held,  that  his  tender  of  premium  and  certificate  having  been  rejected,  no 
further  tender  of  premium  by  the  insured  was  necessary,  nor  was  the  insured 
bound  at  once  to  oring  a  suit  in  equity  to  l\ave  the  policy  declared  alive.  — 
Miesell  v.  Ulobe  Mutual  Life  Ins.  Co.,  Ct.  App.  N.  Y.,  Ins.  L.  J.,  June,  p. 
440. 

Pretnium^note  past  due  and  unpaid  —  Estoppel.  —  Where   it  appeared 

that  a  note  was  given  for  the  premium,  and  the  policy  contained  a 
stipulation;  that,  in  case  of  loss  or  dnmage  by  fire,  the  premium-note 
bemg  past  due  and  unpaid,  the  policy  shall  be  void,  it  was  held  (the 
premium-note  having  been  past  due  and  unpaid  at  the  time  of  the  fire),  that 
evidence  thatt  the  defendant  company,  by  previous  transactions  with  plaintiff 
and  others,  had  extended  similar  nutes,  would  warrant  the  jury  in  coming 
to  the  conclusion  that  the  defendant  was  estopped  trom  denying  an  agree- 
ment for  extension,  and  insisting  upon  a  forfeiture.  If  an  insurance  company 
intentionally,  by  language  or  conduct,  leads  its  policy-holders  to  believe 
that  they  need  not  pay  their  premium-notes  promptly,  and  that  no  advan- 
tage will  be  taken  of  the  failure,  it  is  eq^uivalent  to  an  express  agreement 
to  that  effect,  and  is  a  waiver  of  any  forfeiture  expressed  in  the  policy  there- 
for. Ferebu  v.  North  Carolina  Home  Ins.  Co..  68  N  C.  11,  cited,'  distin- 
guished, and  approved.  — McGraw  i\  Old  North  State  Ins.  Co.,  Sup.  Cu  N. 
C,  Ins.  L.  J.,  June,  p.  45. 

Insurable  interest,  —  It  is  sufficient  if  an  insurable  interest  subsisted 

during  the  risk,  and  at  the  time  of  loss,  whether  at  the  time  of  effecting 
the  insurance  or  not,  and  a  right  of  property  is  not  essential ;  injury  from 
its  loss,  or  benefit  from  its  preservation,  may  be  sufficient. — Hooper  r. 
Robinson  and  Cox,  U.  S.  Sup.  Ct,  Ins.  L.  J.,  July.  p.  497. 
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Insurance  —  Continued. 

Time  is  of  the  essence  of  the  contract.  —  A  part-note^  ten-payment  policy 


stipulated  that  the  interest  was  to  be  paid  annually  on  the  notes,  under  pen- 
alty of  forfeiture ;  also,  that  it  might  be  exchanged  for  a  paid-up  policy  for 
as  man^  tenths  as  there  had  been  premiums  paid,  subject  to  any  notes,  and 
subjecting  the  insured  to  no  subsequent  chaige  except  the  annual  payment 
of  mterest  on  the  notes ;  also,  that  it  should  become  void  in  case  of  failure 
to  pay  the  premium,  or  any  note,  other  than  the  premium-note,  ^iven  for 
the  premium.  The  policy  was  exchanged  for  a  paid-up  policy,  which  stated 
that  it  was  issued  in  consideration  of  the  surrender  of  the  original  policy,  and 
upon  the  payment  of  the  interest,  annually,  on  the  notes :  also,  that  if  the 
interest  was"  not  paid  annually  when  due,  the  polic}*  should  cease  and 
become  void  without  notice.  Tlie  insured  failed  to  pay  the  interest  when 
due,  and  the  policy  was  cancelled  on  the  company's  books,  and  a  tender  made 
shortly  after  was  refused.  Held^  that  the  stipulation  regarding  forfeiture  is 
not  of  the  nature  of  a  penalty  against  which  a  court  of  equity  can  give 
relief.  In  life  insurance,  time  is  of  the  essence  of  the  contract,  'f  he  prompt 
payment  of  interest  when  due  is  essential  to  the  security  of  the  business. 
Such  contracts  must  be  strictly  complied  with.  The  failure  to  pa\'  the 
interest  when  due  avoided  the  policy.  —  Knickerbocker  Life  Ins.  Co.  ©. 
Dietz,  Ct.  App.  Md.,  Ins.  L.  J.,  July,  p.  544. 

Payment  before  loss  xoill  revive  mutual  policy.  —  Although  a  condition  in 


the  policy  of  a  mutual  company  declares  a  polic}''  void  on  failure  to  pay  an 
assessment  within  a  specified  time,  yet  the  contract  is  not  wholly  destroyed, 
and  if  payment  is  made  before  loss,  the  policy  will  revive ;  its  protection, 
however,  Is  suspended  during  default.  —  Crawford  County  Mutual  Ins.  Co.  v, 
Cochran  et  ux..  Sup.  Ct.  Pa.,  Ins.  L.  J.,  July,  p.  649. 

Jury.  —  Examination  as  to  qualification. — A  man  offered  as  a  juror  is,  no 
more  than  a  witness,  compelled  to  disclose  under  oath  his  guilt  of  a  crime 
which  would  disqualify  him.  The  party  relying  on  such  disqualification 
must  prove  it  bv  other  evidence  if  tne  juror  declines  to  answer.  —  Burt  v. 
Panjand,  U.  S.  &up.  Ct,  Wash.  L.  Rep.,  June  23,  p.  256. 

Affidavit  of  juror  as  to  manner  of  arHving  at  verdict. — Affidavits  of 

jurors  are  not  admissible  to  show  the  mode  of  computation  adopted  by  the 
jury  to  be  contrary  to  the  law  and  the  evidence.  —  Rumford  Chemical  Works 
V.  Finnic,  U.  S.  Cir.  Ct  West  Dist  Tenn.,  Int  Rev.  Rec,  July  7,  p.  209. 

Waiver  of  objections  to  jury.  —  In  a  motion  for  new  trial  on  the  ground 

that  some  of  the  jurors  trying  the  case  were  Mexicans,  who  did  not  under- 
stand the  English  language,  nor  the  charge  of  the  court,  held^  that  as  the 
defendant  did  not  object  to  the  jurors  when  empanelled,  and  it  not  appearing 
that  he  was  ignorant  of  the  facts,  he  will  be  held,  by  his  acceptance  of  the 
jury,  to  hav«  waived  objections  to  their  qualifications.  —  Young  v.  The  State, 
Sup.  Ct  Texas,  Texas  L.  J.,  July  23,  p.  724. 

Landlord  and  Tenant,  —  Eviction  of  a  portion  of  premises.  —  W^hen  a 
tenant  is  evicted,  under  a  title  paramount  to  that  of  his  landlord,  from  a 
portion  of  the  premises  leased  to  him,  but  continues  to  occupy  and  enjoy 
the  rest  of  the  premises,  he  remains  liable  to  his  landlord,  in  an  action  for 
use  and  occupation,  for  such  proportion  of  the  rent  as  the  value  of  the  part 
retained  bears  to  the  whole.  —  beabrook  v.  Moyer,  Sup.  Ct  Pa.,  W.  N.  C, 
June  26,  p.  189. 

Verbal  lease  of  unenclosed  lot  —  Effect  of  occupation  as  notice.  —  The 

principle  governing  mining  leases,  that  actual  possession  of  the  tenant 
carrying  on  his  operations  is  notice  of  his  interest  to  a  third  person,  and  that 
a  lease  for  a  term  not  exceeding  three  years  is  vaild  though  not  in  writing, 
applies  to  a  lease  of  land  with  the  right  to  quarry  minerals  or  dig  clay.  — 
Sheets  v.  Allen,  Sup.  Ct  Pa.,  W.  N.  C,  June  12,  p.  108. 

'Same,  —  Ai-  made  a  verbal  lease  to  B.,  with  the  right  to  dig  clay  from  an 

unenclosed  lot  which  he  subsequently  sold  without  reservation.  "  The  ten- 
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Landlord  and  Tenant  —  Continued. 

ant,  who  had  received  no  notice  to  determine  his  tenancy,  from  either  the 
landlord  or  his  grantee,  and  who  had  taken  clay  from  part  of  the  lot,  was 
hauling  away  clay  from  the  lot,  when  he  was  notified  by  the  purchaser,  who 
knew  of  his  tenancy,  of  the  chanee  of  ownership,  and  afterwards  was  served 
with  a  writ  of  injunction.  HeXd  (affirming  the  judgment  of  the  court 
below),  that  the  right  of  tbe  tenant  in  possession  under  the  verbal  lease, 
which  was  none  the  less  a  lease  althoi^h  the  land  was  not  enclosed  or  culti- 
vated, was  not  extinguished  in  favor  01  a  purchaser  who  knew  the  fact  of  the 
tenancy.  When  the  tenant  is  taking  the  clay,  the  notice  to  third  persons 
is  marked,  for  the  working  is  upon  the  surface.  —  Ibid. 

Surrender  of  term  —  Acceptance — Acta  of  landlord  not  amounting  to.  — 

In  an  action  by  landlord  asamst  tenant,  for  rent,  the  tenant,  in  his  affidavit 
of  defence,  averred  removal  before  the  end  of  his  term,  surrender  of  the  lease, 
and  entry  by  the  landlord,  who  made  such  repairs  as  could  not  have  been 
made  while  the  tenant  was  in  possession,  but  did  not  allege  acceptance,  by 
the  landlord,  of  the  surrender.  Held  (affirmine  the  judgment  of  the  court 
below),  that  taking  possession,  repairing,  and  aavertismg  the  house  for  rent 
were  all  acts  in  the  interest  and  for  the  benefit  of  the  tenant,  and  did  not 
discharge  him  from  his  covenant  to  pay  rent.  — Brenckman  c.  Twibill,  Sup. 
Ct  Pa.,  W.  N.  C,  July  17,  p.  188. 

See  Equity. 


Law  OF  Place  —  Equity.  —  Where  the  necessary  parties  are  before  a  court 
of  equity,  it  is  immaterial  that  the  res  of  the  controversy,  whether  it  be  real 
or  personal  property,  is  beyond  the  territorial  jurisdiction  of  the  court  It 
has  the  power  to  compel  the  defendant  to  do  all  things  necessary,  according 
to  the  lex  loci  rei  aitcej  which  he  could  do  voluntarily,  to  give  ^11  effect  to 
the  decree  against  him. — Phelps  v,  McDonald  et  al.,  U.  8.  Sup.  Ot,  Wash. 
L.  Rep.,  June  9,  p.  280. 

Levy.  —  Real  property.  —  Unless  required  by  statute,  a  levy  or  seizure  of  real 
property  for  the  purpose  of  sale,  to  satisfy  a  debt  or  tax,  may  be  made  with- 
out going  upon  the  premises,  by  making  a  memorandum  upon  the  warrant 
of  the  description  of  tne  premises  for  the  purpose  of  a  levy  and  sale.  —  United 
States  V.  Hess,  etc.,  U.  S.  Cir.  Ct  Dist  Or.,  Ch.  Leg.  N.,  June  21,  p.  820. 

Levy  not  returned —  Validity.  —  Where  an  execution  is  levied  upon  chat- 


tels, and  is  not  returned,  the  levy  is  not  invalidated.  It  is  otherwise  with 
mesne  process,  which  must  be  returned  to  sustain  the  legality  of  the  pro- 
ceedings had  under  it  —  Pratt  v.  Pond,  Sup.  Ct  Conn.,  Rep.,  July  30,  p.  139. 

Lunatic. — Liability  of .  —  Lunatics  are  liable  for  necessaries,  and  where  a 
lunatic  obtains  the  property  of  one  who,  in  good  faith,  deals  with  him  in 
ignorance  of  his  condition,  he  will  not  be  permitted  to  keep  both  the  prop- 
erty and  the  price.  —  Moore  v.  Uershey,  bup.  Ct  Pa.,  Lancaster  Bar,  July 
19,  p.  25. 

Same  —  Promissoiy  note  given  by.  —  While  the  purchaser  of  a  promis- 


sory note  is  not  bound  to  inquire  into  its  consideration,  yet  he  is  affected  by 
the  status  of  the  maker:  and,  in  the  case  of  a  lunatic,  he  may  recover,  pro- 
vided he  had  no  knowledge  of  the  lunacy,  and  the  note  was  obtained  without 
fraud  and  upon  proper  consideration ;  but  the  lunatic  or  his  committee  may 
defend  upon  either  of  these  grounds.  —  Ibid. 

Master  and  Servant.  —  Negligence.  —  A  switchman,  while  standing  on  the 
foot-board  of  a  tender  that  was  backing  on  a  side-track,  let  go  the  hand-rail 
to  shift  his  lantern  from  one  hand  to  the  other,  and  was  tnrown  off  by  a 
jerk,  caused  by  a  worn  rail  left  there  by  his  fellow-employees,  the  trackmen. 
He  had  full  means  of  knowing  the  condition  of  the  track,  and  the  custom 
of  the  road  as  to  using  worn  rails  for  side-tracks.  Held,  that  the  risk  was 
one  of  the  ordinary  risks  of  his  employment  and  that  he  had  no  ground  of 
recovery.  —  Michigan  Central  R.  Co.  0.  Austin,  Sup.  Ct  Mich.,  Ksp.,  June 
18,  p.  784. 
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Liability  of  railroad  company  J^or  aeU  of  perBona  in  charge  of  drawing' 

room  car.  —  A  passenger  upon  a  railway-car,  being  unable  to  get  a  seat  in 
the  ordinary  passenger-cars,  entered  a  drawing-room  car,  to  remain  until 
there  was  a  vacant  seat  in  one  of  the  other  cars,  and  the  porter  ejected  him. 
Held^  (1)  that  the  porter  of  the  drawing-room  car  was  a  servant  of  the  rail- 
road company ;  (2^  that  the  passenger  was  not  a  trespasser  in  entering  the 
drawing-room,  ana  taking  a  seat  to  await  being  seated  in  another  car.  — 
Thoroe  c.  New  York  Central  &  Hudson  River  K  Co.,  N.  Y.  Ct  App.,  Ch. 
Leg.  r^.,  June  21,  p.  821 ;  Rep.,  July  9,  p.  55. 

Risks  incident  to  employment.  —  A  servant  who  engages  in  the  perform- 
ance of  services  for  compensation,  does,  as  an  implied  part  of  the  contract, 
take  upon  himself,  as  between  himself  and  his  master,  the  natural  risks  and 
perils  incident  to  the  performance  of  such  services.  But  where  there  are 
latent  risks  which  are  known  to  the  master,  it  is  his  duty  to  notify  the  ser- 
vant And  when  they  arise  from  no  negligence  of  the  master,  but  are  inci- 
dent to  the  nature  ot  the  service,  and  unknown  to  the  master  through  no 
negligence  of  his,  the  risk  is  with  the  servant,  not  with  the  master.  —  Steffen 
V.  Chicago  &  North- Western  R  Co.,  Sup.  Ct  Wis.,  Am.  L.  l^eg.^  July,  p. 
435. 

Negligence  —  Proper  appliances.  —  It  is  the  duty  of  the  master  to  use  due 

care  in  supplying  and  mamtaining  suitable  instrumentalities  for  the  perform- 
ance of  tne  woric  required  of  servants.  —  Thompson  v.  Drymal,  Sup.  Ct 
Minn.,  Rep.,  July  9,  p.  50. 


Same.  —  If  the  master  intrusts  the  duty  of  supplying  and  maintaining 

suitable  instrumentalities  to  a  servant  or  agent,  the  negligence  of  the  agent 
or  servant  is  the  negligence  of  the  master.  —  Ibid. 

Same  —  Railroads. — It  is  the  duty  of  a  railroad  company  to  keep  its 

track  in  a  condition  suitable  to  the  purposes  for  which  it  is  to  be  used,  —  that 
is,  in  such  a  condition  that  it  may  be  safely  used  for  such  purposes. — Ibid. 

Mkchakic'8  Libn.  —  Recording  of. — In  the  absence  of  statutory  enactment 
directing  the  recorder  of  deeds  to  record  certain  instruments  of  writing  in  a 
particular  book«  such  instruments  are  properly  recorded  in  any  of  the  Dooks 
kept  by  him;  and  a  mortgage*  or  a  builder's  contract  is  valid  although 
recorded  in  the  deed-book.  —  Glading  v.  Frick,  Sup.  Ct  Pa.,  W.  N.  C., 
June  26,  p.  184. 

Contract  wUh  husband — Liability  of  wife.  —  A  husband  having  a  life- 
estate,  in  a  house,  and  land  connected  therewith,  of  which  his  wife  owned  the 
fee,  contracted  with  the  petitioners,  who  were  builders,  to  construct  two 
small  buildings  and  two  hundred  feet  of  fence  on  the  land.  They  erected 
the  buildings  and  fence,  with  the  knowledge  and  consent  of  the  wife,  who, 
with  her  husband,  lived  in  the  house,  but  with  no  contract  with  or  request 
from  her,  and  the  husband  had  no  authority,  and  did  not  assume  to  act  as  her 
agent  in  the  matter.  Held^  that  the  petitioners  were  entitled  to  a  lien  only 
upon  the  life-estate  of  the  husband.  —  Gilman  v.  Disbrow,  Sup.  Ct  of  Errors 
Conn.,  Rep.,  July  2,  p.  12. 

Architect.  —  An  architect  who  makes  plans  and  specifications  for  a  build- 
ing, but  who  does  nothing  more,  is  not  within  the  provisions  of  the  mechan- 
ic^ lien  law,  and  is  not  therefore,  entitled  to  a  lien  against  the  building  for 
his  labor.  —  Price  v.  Kirk,  Sup.  Ct  Pa.,  W.  N.  C,  June  12,  p.  107. 

• 

• Claim  for  extra  work.  —  Eictra  work  and  materials  done  and  furnished  by 

a  contractor  during  the  performance  of  his  agroement,  though  outside  the 
contract  Are  so  closely  connected  with  it  that  they  have  always  been  allowed 
to  be  included  with  those  done  and  furnished  under  the  contract,  in  filing  the 
claim.— Rush  v.  Able,  Sup.  Ct  Pa.,  W.  N.  C,  July  24,  p.  199. 

Mortoaoes.  —  Priority  of  lien  fixed  by  agreement.  —  An  agreement  between 
the  parties  to  a  transaction  that  one  of  two  mortgages  executed  at  the  same 


i 
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time  shall  be  prior  in  lien  to  the  other,  will  be  enforced  upon  a  distribution 
as  between  the  parties,  although  the  mortgage  agreed  to  oe  postponed  was 
first  recorded.  — Rigler  r.  Light,  Sup.  Ct  Pa.,  W.  N.  C,  July  8,  p.  156. 

Personal  liability  of  assignee  of  mortgageor,  —  The  mere  fact  that  the 


amount  of  a  mortgage  upon  land  has  been  retained  out  of  the  nominal  pur- 
chase-money, as  recited  in  the  deed,  is  not  sufficient  to  create  a  penonal 
liability  for 'the  mortgage  debt  on  the  part  of  the  vendee.  — Davis's  Appeal, 
Sup.  Ct  Pa.,  W.  N.  C,  Aug.  7,  p.  28*. 

—  See  Railroads. 


Municipal  Bonds.  —  BonA  fide  purchaser,  — A  purchaser  of  municipal  bonds 
is  bound  to  take  notice  of  the  provisions  of  the  statute  under  which  the 
bonds  were  issued,  but  is  under  no  legal  obligation  tp  inquire  as  to  the 
precise  form  or  terms  of  the  subscription,  whether  it  was  absolute  or  condi- 
tional.—  Town  of  Brooklyn  v.  ^tna  Life  Ins.  Co.,  U.  S.  Sup.  Ct,  Ch.  Leg. 
N.,  June  21.  p.  819. 

Innocent  holder.  —  Where  municipal  bonds  are  valid  upon  their  face,  and 


there  is  anv  irregularity  in  their  issue,  unless  the  authorities  who  issued 
them  and  tliose  taking  tliem  are  duly  enjoined  from  parting  with  them«  they 
are  valid  in  the  hands  of  purchasers"  for  value.  — Town  of  Orleans  c.  Piatt, 
U.  8.  Sup.  Ct,  Rep.,  June  11,  p.  787. 

Same.  —  Where  a  corporation  has  authority  to  issue  negotiable  securities. 


and  make  such  securities,  a  purchaser  for  value  may  presume  a  legal  exer- 
cise of  the  authority.  —  Ibid. 

Levying  tax  —  Mandamus. — Every  purchaser  of  a  municipal  bond  is 

chargeable  with  notice  of  the  statute  under  which  the  bond  was  issued.  K 
the  statute  gives  no  power  to  make  the  bond,  the  municipality  is  not  bound. 
If  it  gives  no  power  to  raise  money  by  taxation  to  pay  the  bond,  the  holder 
cannot  require  the  municipal  authorities  to  levy  a  tax  for  that  purpose. 
This  court  has  no  power  to  compel  the  levy  of  a  tax  which  the  law  does  not 
authorize.  Where  the  statute  provides  that  the  tax  shall  not  exceed  a  cer- 
tain sum  annually,  there  is  no  power  to  compel  the  levy  of  a  greater 
amount  —  United  States  ».  Macon  County,  U.  S.  Sup.  Ct,'Pac.  Coast  L. 
J.,  May  17,  p.  240. 

Municipal  Corporations.  —  Negligence  —  Sidewalks.  —  A  city  will  be  liable 
for  damages  resulting  from  a  defective  sidewalk,  although  not  built  by  it,  or 
under  its  direction,  in  all  cases  where  it  is  its  duty  to  keep  open  streets  for 
the  public  use.  —  Oliver  v.  City  of  Kansas,  Sup.  Ct  Mo.,  Missouri  Bar, 
June  30,  p.  106. 

Negligence — Failure  to  provide  proper  guards  for  dangerous  streets. — 

When  borough  authorities  tail  to  protect  by  guards  a  place  of  unusual  dan- 
ger on  a  much-travelled  road,  the  question  of  their  negligence  is  to  be  left 
to  the  jury.  —  Borough  of  Pittston  v.  Hart  Sup.  Ct  ra.,  W.  N.  C,  July 
10,  p.  165. 

Same  —  Proximate  cause.  —  The  plaintiff's  son  was  driving  alone  the 

Srincipal  street  of  the  borough  of  I'ittston ;  at  a  point  where  the  valley 
ailroad  passes  twelve  feet  below  the  level  of  the  street,  a  train  came  sud- 
denly in  view,  and  frightened  his  horses.  There  being  no  barrier  at  the  side 
of  tfie  street  the  horses  and  wagon  fell  over  the  side,  and  the  plaintifi**s  son 
was  seriously  injured.  In  an  action  by  the  plaintiff  agxinst  the  borough,  to 
recover  damages  for  the  loss  of  the  services  of  his  son,  held^  that  the  direct 
cause  of  the  injury  was  the  want  of  a  proper  barrier  at  the  side  of  the 
street  —  Ibid. 

Liability  for  acts  of  fire-department  — Authority  of  council.  —  The  com- 
mon council  of  a  city  directed  the  fire-department  of  the  city  to  assemble  at 
midnight  on  the  31st  of  December,  1876,  and  to  take  part  in  the  celebration 
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of  the  incoming  centennial  year.  Plaintiff,  while  passing  along  a  public 
street,  was  injured  by  a  hosVeart,  through  the  negligence  of  tlie  driver 
while  acting  in  pursuance  of  said  order  of  the  common  council.  Held, 
that  the  common  council  had  no  authority  to  order  the  fire-department  to 
so  assemble  and  parade,  and  that  the  city  was  not  liable.  —  Smith  v.  City  of 
Rochester,  N.  Y.  Ct  App.,  Alb.  L.  J.,  June  7,  p.  455. 

Municipal  lien -^  Non-liability  of  road-hed    of   railroad    for   paving' 


for 
claim.  —  A  municipal  claim  for  paving  does  not  lie  against  the  road-bed 
of  a  railroad  company.  It  is  immaterial  to  such  purpose  whether  the 
railroad  company  own  the  fee  in,  or  merely  the  easement  over,  the  land 
sought  to  be  liened.  The  right  of  way  acquired  bv  a  railroad  company  is 
exclusive  at  all  times  and  for  all  purposes.  The  liability  of  real  estate  of  a 
railroad  company,  other  than  the  road-bed,  for  a  municipal  claim  for  paving, 
not  decided. — Junction  R.  Co.  v.  City  of  Philadelphia,  Sup.  Ct  Pa.,  W.  N. 
C,  June  5,  p.  87. 

Taxation  for  imp'ovement  —  Foot-front  rule,  —  That  the  assessment  of 

a  tax  for  improving  highways  according  to  the  "foot-front  rule"  is  uncon- 
stitutional, as  against  rural  propertv,  is  now  well  settled.  —  Craig  v.  City  of 
Philadelphia,  Sup.  Ct  Pu.,  W.  N.  C,  June  19,  p.  117. 

Condemnation  of  property  for  street  —  Measure  of  damages.  —  In  order 

to  determine  the  damages  sustained,  where  the  whole  property  has  not  been 
taken,  the  effort  should  be  to  find  the  value  of  the  land  taken,  and  thus  to 
determine  how  much  the  land  left  was  increased  or  diminished  by  reason  of 
the  appropriation.  Or  the  process  may  be  varied  by  ascertaining  the  differ- 
ence between  the  value  of  the  defendant's  lot,  together  with  all  improve- 
ments upon  it,  before  the  strip  was  taken  and  tlie  street  opened,  and  the 
value  of  the  premises  without  the  strip  taken,  after  the  opening  of  the 
street.  —  Springfield  v.  Schmook,  Sup.  Ct  Mo.,  Missouri  Bar,  July  14, 
p.  180. 

National  Banks.  —  Loan  on  deed  of  trust  —  Validity.  —  Sees.  5136,  5187, 
United  States  Revised  Statutes,  have  not  the  effect  of  annulling  a  loan  made 
by  a  national  bank,  or  of  relca.4ing  or  discharging  a  deed  of  trust  or  mortgage 
on  real  estate  taken  by  the  bank  to  secure  the  payment  of  any  such  loan.  — 
Wroten's  Assignee  v.  Armat  Va.  Sup.  Ct  App.^  Rep.,  June  18,  p.  797. 

Bailees  without  reward  —  Special  deposit —  Gross  negligence.  —  A  national 

bank  receiving  a  special  deposit  for  safe-keeping,  without  reward,  is  not  re- 
sponsible for  a  breach  of  orainary  care  and  negligence,  but  is  liable  onlv  for 
gross  negligence.  Gross  negligence  is  the  failure  to  take  that  care  whicH  the 
most  inattentive  person  takes.  A  bailee  without  reward,  transferring  deposits 
in  good  faith  to  a  place  out  of  its  own  custody,  considered  more  safe  than 
that  of  the  original  deposit,  does  not  thereby  increase  its  liability. — First 
National  Bank  of  Allentown  v.  Rex.  Sup.  Ct  Pa.,  W.  N.  C,  July  iO,  p.  167. 

Nkglioence.  —  Violation  of  municipal  ordinance,  — Failure  to  comply  with 
the  requirements  of  a  municipal  ordinance  is  not,  per  se,  such  negligence  as 
will  entitle  one  suffering  damage  from  such  failure  to  maintain  a  common- 
law  action  based  thereupon.  —  Philadelphia,  etc.,  R.  Co.  v,  Ervin,  Sup.  Ct 
Pa.,  W.  N.  C,  May  29,  p.  78. 

Master  and  servant  —  Dangerous  machinay.  —  Persons  employed  in  the 

use  of  dangerous  machinery  assume  the  risks  of  the  employment  Those  by 
whom  they  are  employed  are  not  bound  to  furnish  every  new  invention, 
whether  known  to  tnem  or  not,  calculated  to  make  the  use  of  machinery  less 
dangerous.  If  the  machinery  furnished  is  properly  constructed,  and  such  as 
is  in  general  use  for  like  purposes,  and  the  appliances  are  such  as  experience 
has  adopted  as  best  adapted  to  the  work  to  be  done,  the  measure  01  duty  is 
fulfllledT  —  Cagoey  v.  Hannibal,  etc.,  R.  Co.,  Sup.  Ct  Mo.,  Missouri  Bar, 
June  9,  p.  70. 
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Same —  Contributory  negligence.  —  The  doctrine,  frequently  applied,  that, 


notwithstanding  negligence  of  plaintiff,  if  the  defendant  could  have  pre 
vented  the  injury  hy  the  use  of  proper  care,  the  plaintiff  may  recover,  onlv 
applies  where  there  is  an  interval  of  time  between  the  neeligence  of  plaintitf 
and  the  injur^^  during  which  it  is  within  the  power  of  defendant  to  prevent 
the  injury,  and  cannot  apply  where  the  negligence  and  the  injur}'  are  simul- 
taneous and  instantaneous.  —  Ibid, 

—  Ckmtributory  negligence, —  Where  the  negligence  of  defendant  is  the 
primary  cause,  and  but  for  its  intervention  the  collision  resulting  in  the 
accident  could  not  have  occurred,  the  mere  fact  that  another,  not  connected 
with  defendant,  performed  his  duty  by  giving  a  customary  warning,  will  not 
alone  excuse  defendant's  negligence.  If,  however,  this  customary  warning 
was  given,  and  heard  by  plaintiff,  or  might  have  been  heard  by  proper 
attention,  but  was  not  heeded,  he  cannot  recover.  —  Speed  v,  Atlantic,  etc, 
R.  Co.,  Sup.  Ct  Mo.,  Missouri  Bar,  June  9,  p.  75 

—  Contributory  nealigenee. — Where  One  builds  a  building  near  a  railroad 
track,  he  must  be  held  to  a  higher  degree  of  care  in  its  protection  than  he 
ordinarily  would  be  held  to.  —  Chicago,  etc.,  R.  Co.  v.  Pennell,  Sup.  Ct  111-, 
Week.  Jur.,  July  81,  p.  211. 

—  Contributory  negligence  —  Violation  of  law,  —  Though  walking  on  Sun- 
day for  the  purpose  of  purchasing  and  drinking  ale  be  illegal,  yet  when  one 
who  is  walkmg  for  exercise  and  recreation  steps  aside  to  purchase  and  drink 
a  glass  of  ale,  and  then  resumes  his  walk,  and  therein  suffers  injurv  from  a 
defective  highway,  such  illegal  act  will  not  prevent  a  recover^'  for  ttie  injury 
unless  it  contributed  thereto.  Walking  on  Sunday  for  exercise  in  the  open 
air  is  not  against  the  statute,  chap.  124,  sec.  20,  which  prohibits  travelling 
on  the  Lord's  Day. — Davidson  v.  Portland,  Sup.  Ct.  Me.,  Kep.,  Aug.  6, 
p.  172. 

—  Contributory  negligence  —  Duty  of  one  entering  premises.  —  One  entering 
the  premises  of  another,  whether  oy  invitation  or  as  a  mere  licensee,  is  him- 
self bound  to  exercise  ordinary  cafe  and  diligence,  and  failing  in  this,  and 
suffering  injurv,  he  cannot  recover. — Parker  v.  Portland  Publishing  Co., 
Sup.  Ct.  Me.,  Cent  L.  J.,  Aug.  8,  p.  108. 

—  Same.  —  P.,  having  occasion  to  carry  an  advertisement  to  the  defendant 
for  publication  in  it«  newspaper,  late  at  night  found  the  counting-room 
closed.  He  thereupon  proceeded  to  the  editorial-rooms  on  the  second  floor. 
At  the  head  of  the  stairs  there  was  a  hall ;  on  the  right  hand,  the  door  lead- 
ing to  the  editorial-rooms ;  and  on  the  left,  an  elevator-entrance  with  folding 
doors.  P.,  being  a  stranger  to  the  premises,  and  the  ha'l  bein^j  dark,  in  trj*- 
ing  to  find  his  way,  fell  down  the  elevator-way,  the  doors  of  wnich  had  been 
left  open,  and  was  seriously  injured.  Semite  that  his  want  of  care  and 
prudence  having  caused  the  injury,  he  could  not  recover.  —  Ibid. 

—  Same  —  Evidence  of  prior  circumstances  irrelevant  — In  an  action  on  the 
case  for  negligence,  the  evidence  must  be  confined  to  the  time  and  place  and 
circumstances  of  the  injury,  and  the  negligence  then  and  there ;  out  what 
occurred  to  others,  at  other  times,  more  or  less  remote,  is  collateral  and  inad- 
missible. Thus,  where  one  is  charged  with  negligence  in  not  sufficiently 
lighting  the  hall  and  passage-way  to  his  place  of  ousiness,  and  in  leaving 
open  the  doors  to  his  elevator-way,  held,  that  evidence  embracing  a  period 
of  two  years,  tending  to  show  at  dinerent  times  the  condition  of  the  hall  and 
entrance-way  as  to  light, — whether  more  or  less,  or  none, — the  position  of 
the  elevatoi^gates  and  doors,  of  what  had  happened  to  others  at  different 
times,  and  their  fortunate  escape  from  peril,  was  not  admissible.  —  Ibid. 

—  Master  and  servant  —  Employer  of  independent  cotitractor.  —  A  railroad 
company  is  not  liable  in  damages  for  the  negligent  mismanagement  of  one 
of  its  trains  while  it  is  used  and  controlled  bv  an  independent  construction- 
contractor  for  construction  purposes  upon  that  part  of  the  road  not  com- 
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pleted  and  delivered  to  the  company.  — Cunningham  v.  International  K  Co., 
Sup.  Ct.  Texas,  Texas  L.  J.,  June  25,  p.  682. 

Proximate  cause — Runaway  horae. — "When  two  causes  combine  to  pro- 


duce an  injury  to  a  traveller  upon  a  hie^hway,  both  of  which  are  in  their 
nature  proximate,  the  one  bein^  a  culpable  defect  in  the  highway,  and  the 
other  some  occurrence  for  which  neither  party  is  responsible,  the  munici- 
pality is  liable,  provided  the  injury  would  not  nave  been  sustained  but  for 
such  defect  Semble,  where,  wiuiout  any  fault  of  the  driver,  a  horse  be- 
comes uncontrollable,  or  runs  away,  and  in  this  condition  comes  upon  a 
culpable  defect  in  the  highway,  by  which  an  injury  is  occasioned,  tlie  munici- 
pality ib  liable,  provided  the  injury  would  not  have  happened  but  for  such 
aefect — Ring  v.  The  City  of  Cohoes,  N.  Y.  Ct  App.,  Alb.  L.  J.,  June  14, 
p.  472. 

Negotiable  Paper.  —  Accommodation  maker,  —  In  the  absence  of  fraud,  the 
maker  of  an  accommodation  note  cannot  set  up  want  of  consideration  as  a 
defence  against  a  holder  with  notice,  to  whom  it  has  been  pledged  as  col- 
lateral security  for  an  antecedent  debt  by  the  payee,  for  whose  accommoda- 
tion it  was  made.  — Twining  v.  Hunt,  Sup.  Ct.  Pa.,  W.  N.  C,  July  81,  p. 
228. 

Indorsement  without  recourse.  —  The  vendor  of  a  bill  or  note,  notwith- 
standing he  transfers  the  same  by  an  indorsement  without  recourse,  impli- 
edly warrants,  by  the  very  act  of  transferring,  that  the  {)rior  signatures  to 
the  paper  are  genuine,  and,  so  far  at  least  as  affected  by  his  dealings  with  or 
relations  to  the  paper,  that  it  expresses  upon  its  face  the  exact  legal  obliga- 
tions of  all  such  prior  parties.  —  Challis  v.  McCrum,  Sup.  Ct  Kan.,  Alb.  I«. 
J.,  June  28,  p.  612. 

Transfer  of  note  carries  collaterals,  —  The  transfer  of  a  promissory  note 

to  a  third  party  for  value  carries  with  it  all  collateral  securities.  —  Davis  v, 
Wrigley,  Texas  Ct  App.,  Rep.,  June  18,  p.  796. 

Parol  evidence  to  vary  ejfect  of  blank  indorsement,  —  Parol  evidence  is 


admissible,  as  between  the  immediate  parties,  to  show  that  the  indorser  in 
blank  of  negotiable  paper,  by  agreement  at  the  time,  varied  or  enlarged  the 
liabilitv  implied  by  law  from  the  indorsement  —  Taylor  v,  French,  Sup.  Ct 
Tenn.,*^Rep.,  July  2,  p.  29. 

—  Alteration  —  Recovery. — A  negotiable  note  for  $10  was  executed  and 
delivered,  with  blanks  preceding  the  amount,  and  blank  as  to  place  of 
payment  Afterwards,  the  words  and  figures  were  changed  by  some  one,  so 
as  to  make  it  read  for  $110.  A  place  of  payment  was  also  inserted. 
There  was  nothing  about  the  appearance  of  the  note  to  excite  suspicion, 
and  it  was  taken  by  plaintiff  after  alteration,  before  maturity,  for  a  valuable 
consideration,  and  without  notice  of  such  alteration.  Held,  that  no  recovery 
could  be  had  thereon.  —  Knoxville  National  Bank  v.  Clark,  Sup.  Ct  Iowa, 
Cent  L.  J.,  July  11,  p.  29. 

Check.  —  A  check  is  generally  designed  for  immediate  payment,  and  not 


for  general  circulation.  It  is  the  duty  of  the  holder  to  present  it  for  pay- 
ment as  soon  as  he  reasonably  may,  and  if  he  does  not  ne  keeps  it  at  his 
own  risk.  —  Fegley  v.  McDonald,  Sup.  Ct  Pa.,  Week.  Jur.,  June  26,  p.  188. 

—  Consideration  —  Composition  with  creditors,  —  A  note  secretly  executed 
to  procure  the  signature  of  the  payee  to  an  agreement  by  which  certain 
creditors  of  an  insolvent  bank  assigned  their  claims  to  a  third  person  at  a 
discount,  the  amount  of  the  note  representing  the  discount  on  ihe  claim  of 
the  payee  as  one  of  such  creditors,  is  without  consideration  and  void.  — Bas- 
tian  V,  Dreyer,  St  Louis  Ct  App.,  Missouri  Bar,  July  7,  p.  117. 

—  Protest  —  Death  of  indorser — Notice,  to  whom  to  be  given  — "Where  an 
indorser  dies  before  the  note  matures,  notice  of  dishonor  to  his  personal 
representatives  is  sufficient  to  support  a  claim  against  heirs  or  devisees  based 
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on  the  indorsement,  without  notice  to  such  heirs  or  devisees.  If  the  death 
of  the  indorser  before  maturity  of  the  note  is  known  to  the  holder  or  to 
the  notary,  notice  must  be  sent  to  the  personal  representatives,  if  it  can  be 
ascertained  with  reasonable  inquiry  wlio  and  where  they  are. — Smaller  r. 
Wright,  Sup.  Ct.  N.  J.,  Rep.,  July  9,  p.  53. 

Execution  in  blank  —  Implied  authoHtg  of  payee.  —  A  party  who  signs  a 

negotiable  note  in  blank  makes  the  person  to  whom  it  is  delivered  for  n^o- 
tiatioii  his  agent  for  the  purpose  not  only  of  filling  the  blanks  in  the  nr>te, 
but  to  do  any  other  thing  necessary  to  make  the  note,  so  signed,  accomplish 
the  purpose  for  which  it  was  intended,  with  the  limitation  that  he  shall  not 
insert  in  such  note  any  contract  or  stipulation  not  usually  found  in  a  promis- 
sory note.  A  person  who  signs  a  note  in  blank  as  maker,  for  the  accommo- 
dation of  the  person  to  whom  he  delivers  it,  impliedly  authorized  such  pei^ 
son  to  procure  the  signature  of  other  persons  as  joint  makers. — Snyder  r. 
Van  Doren,  Sup.  Ct  Wis.,  Alb.  L.  J.,  May  31,  p.  435. 

Negotiable  note  must  be  unconditional.  —  A  promise,  in  the  form  of  a 


promissory  note,  was  embodied  in  a  contract  of  sale  of  a  reaper,  the  sale  to 
DC  absolute  on  the  payment  of  the  note.  Heldy  that  the  obligation  was  nut 
entitled  to  the  privileges  of  a  negotiable  instrument.  —  Bank  of  Syracuse  r. 
Armstrong,  Sup.  Ct  Minn.,  Rep",  May  21,  p.  657. 

—  Extension  of  time  releases  joint  accmnmodation  maker.  —  A  joint  maker, 
signing  for  accommodation  only,  is  released  by  an  extension  granted  without 
his  knowledge  or  acquiescence.  —  Barron  v.  Cadv,  Sup.  Ct  Mich.,  Rep.,  July 

23,  p.  no.  ' 

—  See  Sureties  ;  Lunatic. 


Parent  and  Child  —  Claim  for  compensation  for  services.  —  As  between 
parent  and  an  adult  child,  whenever  compensation  is  claimed  in  any  case  by 
either  against  the  other,  for  services  renaered.  or  the  like,  it  must  be  deter- 
mined from  the  particular  circumstances  of  that  case  whether  the  claim 
should  be  allowed  or  not  There  can  be  no  fixed  rule  governing  all  eases 
alike.  In  the  absence  of  direct  proof  of  any  express  contract  the  question 
always  is,  Can  it  be  reasonably  infem^d  that  pecuniary  compensation  was  in 
the  view  of  the  parties  at  the  time  the  services  were  rendered?  and  that 
depends  upon  all  the  circumstances  of  the  case,  —  the  relation  of  the  parties 
being  one.  — Hashberger's  Administrator  v.  Alger,  Sup.  Ct  Va.,  Rep.,  Julv 
30,  p.  158.  r  r         . 

Partnership.  —  Compensation  by  portion  of  profits.  —  Where  a  contract  pro- 
vided for  a  loan  of  money,  and  gave  a  portion  of  the  profits  to  the  lender  as 
a  compensation,  held^  that  the  Tender  was  not  liable  as  a  partner.  —  Rich- 
ardson V.  Hughitt  ^^-  Y.  Ct  App.,  Rep.,  Aug  6,  p  177. 

Patents.  —  Infringement  —  Statute  of  ^imitations.  —  Where  a  patent  has 
been  granted  for  fourteen  years,  and  extended  for  seven  years,  the  two  terms 
are  consolidated  into  a  single  integral  term  of  twenty-one  years,  and  an 
action  to  recover  profits  for  infringement  during  that  period  will  lie  if 
brought  within  six  years  after  the  extended  patent  expires.  —  Sayles  v.  Rich- 
mond, etc.,  R.  Co.,  U.  S.  Cir.  Ct  East  Dist.  Va.,  Int  Rev.  Rec.,  July  7,  p. 
209;  Rep.,  June  11,  p.  748. 

Railroads.  —  Mortgagees  of— Application  of  income  —  Receiaer. — When  a 
court  of  chancery  is  asked  by  railroad  mortgagees  to  appoint  a  receiver,  it 
may  impose  such  terms  as  may  appear  reasonaole  under  the  circumstances. 
Railroad  mortgagees,  in  accepting  their  security,  impliedly  agree  that  the 
current  debts,  made  in  the  ordinary  course  of  business,  shall  be  paid  from 


the  current  receipts,  before  he  has  anv  claim  upon  the  income.  -^  Fosdick 
et  al.  V.  Schall,  U.  S.  Sup.  Ct,  Wash.  L.  Rep  ,  June  30,  p.  255. 

—  Condemnation  of  land   for  railroad  —  Compensation^  fiow  enforced. — 
Where  land  has  been  regularly  condemned  tor  railrotid  purposes,  and  the 
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owner  has  not  been  paid  the  amount  adjudged  as  compensation,  because  of 
the  insolvency  of  tne  company  procuring  the  condemnation,  equity  will 
enforce  the  payment  against  the  land,  and  enjoin  the  company  operating  the 
road  from  further  using  the  land  until  the  compensation  is  paia.  —  Provolt 
V,  Chicago,  Rock  Island  Jk  Pacific  R.  Co.,  Sup.  Ct.  Mo.,  Missouri  Bar, 
July  7,  p.  120. 

Liability  for  loti  b<iggape  on  eonnecting  line.  —  A  passenger  purchased  of 

the  Atlanta  and  Qulf  Railroad,  at  Savannah,  Georgia,  a  through  ticket  to 
Jacksonville,  Florida,  and  at  the  same  time  a  check  for  his  trunR  was  deliv- 
ered to  him.  Between  the  two  points  mentioned  there  were  three  connect- 
ing railroads.  On  arriving  at  the  terminus  of  one,  its  engine  was  detached 
from  the  cars,  which  were  then  carried  forward  by  the  engine  of  the  next 
road.  Held,  that  the  contracting  road  was  liable  lor  the  loss  of  the  trunk  at 
any  point  between  the  starting  and  termination  of  the  route,  although  it 
showed  delivery  in  good  order  to  the  road  next  connecting  with  it.  — Hawley 
V,  Screven  et  ah.  Sup.  Ct  Ga.,  Rep.,  July  23,  p.  106. 

See  Common  Carriers. 

Rral  Estate.  —  Brokere*  commissions, — Real-estate  brokers,  employed  to 
exchange  property,  are  not  entitled  to  commissions  from  both  parties ;  and 
where  they  have  received  compensation  from  one  party,  they  cannot  recover 
from  the  defendant,  who  employed  them,  and  who  was  the  other  party  to 
the  exchange.  —  Bates  v.  Ryan,  Sup.  Ct  Dist  Col.,  Wash.  L.  Kep.,  July  14, 
p.  281. 

Sale  of  land  does  not  carry  right  of  action  for  injury  thereto,  —  Where 

the  owner  of  the  land,  after  the  erection  of  a  structure  by  which  his  land  is 
injured,  conveys  the  land,  his  right  of  action,  having  accrued,  does  not  pass 
to  the  j^rantee,  and  the  grantee  cannot  recover  in  his  own  name,  either  for 
the  original  erection,  nor  for  its  continuation  after  he  obtains  title  to  the 
Ifljid.  —  Chicago  &  Alton  R.  Co.  v.  Maher,  Sup.  Ct  111.,  Week.  Jur.,  Aug. 
7,  p.  281. 

Res  Adjttdicata.  —  Ejectment,  —  In  an  action  for  partition,  it  was  decreed  that 
certain  of  the  defendants  were  the  owners  in  fee  of  the  premises.  Upon  an 
action  of  ejectment  thereafter  brought  by  one  of  such  defendants  against  the 
other,  heldf  that  the  judgment-roll  in  the  partition  suit  was  competent  and 
conclusive  evidence  to  prove  the  title  of  the  plaintiff.  —  Hancock  v,  Lopez, 
Sup.  Ct  Cal.,  Rep.,  June  18,  p.  776. 

Parol  evidence.  — It  is  the  doctrine  of  this  court  that  the  judgment  in  a 

former  suit  between  the  same  parties  is  conclusive  of  every  issue  decided  in 
that  suit;  and  in  the  second  suit  it  can  be  shown  by  parol  evidence  what  was 
tried  in  the  first,  whenever  it  becomes  necessary  to  do  so.  —  Campbell  et  al. 
V.  Rankin,  U.  S.  Sup.  Ct,  Pac  Coast  L.  J.,  June  21,  p.  840. 

Record  conclusive,  —  Where  the  pleadings  in  a  former  suit  show  that  cer- 


tain questions  were  in  issue,  parol  evidence  is  inadmissible  to  show  that 
those  questions  were  not  in  fact  adjudicated,  but  that  others  were  adjiidi- 
cated.  —  Armstrong  v.  City  of  St  liouis.  Sup.  Ct  Mo.,  Missouri  Bar,  June 
28,  p.  96. 

School-District.  —  Judgment  against,  how  enforced. — A  school-house  is  not 
subject  to  sale  under  execution  issued  on  a  judgment  against  the  district; 
and  equity  will  interfere  by  injunction  to  prevent  such  a  sale.  Semble,  that 
mandamus  to  levy  a  tax  to  pay  the  judgment  is  the  proper  remedy.  —  Board 
of  Education  r.  1  ideman.  Sup.  Ct  Mo.,  Missouri  Bar,  July  7,  p.  124. 

Statute  of  Frauds.  —  Agreement  not  to  be  performed  within  a  year  —  An 
agre  'ment  by  which  a  man  is  employed  as  superintendent  to  receive  one- 
eighth  of  the  annual  profits  of  a  business,  not  to  exceed  $3,000  a  year,  is  "an 
agreement  not  to  be  performed  within  one  year  from  the  making  thereof." 
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Such  an  agreement,  if  not  in  writing,  is  void  under  the  Statute  of  Frauds.  — 
McElroy  v  Ludlum,  Ct  Ch.  N.  J.,  N.  J.  L.  J.,  June,  p.  177. 

Statute  op  Limitations  —  Scire  facias.  —  Scire  facias  is  an  action,  within 
the  meaning  of  the  statute  requiring  **al1  actions,"  etc.,  to  be  commenced 
within  sixteen  years,  etc.  When  a  cause  of  action  has  commenced  to  run 
under  a  limitation  statute,  the  enactment  of  another  law,  extending  the  lim- 
itation, will  not  affect  rights  already  existing.  —  Gibbons  v.  Goodrich,  App. 
Ct  111.,  Ch.  Leg.  N.,  June  21,  p.  82i. 

Vested  right,  —  When  a  right  of  action  has  become  barred  under  a  stat- 


ute of  limitations,  the  statutory  defence  is  a  vested  tight  that  cannot  be 
impaired  by  subsequent  legislation.  —  Wilson's  Executrix  r.  Ryder,  Sup. 
Ct  N.  J.,  N.  J.  L.  J.,  June,  p.  167. 

Subrogation.  — Laches,  —  Subrogation  is  a  matter  of  benevolence  and  equity, 
and  regard  is  always  had  therein  to  the  rights  of  third  persons  who  may  be 
affected  thereby.  Laches  in  taking  advantage  of  a  ri^ht  to  subrogation  will 
defeat  it  as  against  one  injured  by  such  laches.  —  Gring's  Appeal,  Sup.  Ct 
Pa.,  Rep.,  June  18,  p.  789. 

Laches — Judgment  —  A  joint  judgment-debtor,  who  is  really  a  surety 

only,  who  has  paid  on  execution  tne  entire  debt,  but  did  not  have  the  judg- 
ment, on  which  satisfaction  has  been  entered  in  the  meanwhile,  marked  to 
his  use  until  more  than  a  year  after  payment,  and  after  the  property  of  the 
principal  debtor  had  been  sold  upon  another  execution,  will  not  be  permitted 
to  claim  under  the  judgment  paid  by  him  as  against  a  junioHien  creditor  of 
the  principal.  — Ibtd, 

Sureties.  —  Surety  discharged  by  delay  of  creditor,  —  Where  property  of  the 
principal  debtor  sufficient  for  the  payment  of  the  debt  is  so  within  the  con- 
trol ot  the  creditor  that,  by  the  exercise  of  reasonable  diligence,  he  may 
realize  the  sum  due  him,  and  he  voluntarily  and  by  supine  negligence  relin- 
quishes it,  the  surety  is  discharged.  —  Fegley  v,  McDonald,  Sup.  Ct  Pa., 
Week.  Jur.,  June  26,  p.  138. 

Sureties  named  in  the  bond,  —  If  one  signs  a  bond  upon  an  understanding 

that  it  is  not  to  be  obligatory  upon  him  unless  signed  by  all  named  in  the 
bond,  whether  as  principals  or  sureties,  it  is  not  obligatory  until  so  executed, 
where  the  obligee  was  informed  of  the  understanding  before  delivery,  or 
had  notice,  from  the  instrument  or  otherwise,  sufficient  to  put  him,  as  a  pru- 
dent man,  upon  inquiry  to  know  why  the  bond  was  not  executed  by  those 
named  in  it  —  Hall  v.  Smith,  Ky.  Ct  App.,  Rep.,  July  9,  p.  47. 

Official  bond,  — Where  taxes  long  past  due  to  the  United  States  are  paid 

to  the  collector  of  internal  revenue,  ne  and  his  sureties  are  liable  on  his 
bond  for  the  amount  so  paid,  though  it  had  not  then  been  returned  to  tbe 
assessor's  office,  or  passed  upon  by  him,  nor  the  return  handed  to  the  col- 
lector by  the  tax-payer,  sworn  to. — King  et  al.  v.  United  States,  U.  S. 
Sup.  Ct,  Wash.  L.  Rep.,  June  16,  p.  248. 

Official  bond,  —  Moneys  received  during  the  existence  of  a  bond,  but 

whicn  are  not  to  be  accounted  for  until  a  certain  time,  prior  to  which  a  new 
bond  has  been  given,  which  moneys  are  never  accounted  for,  are  to  be  col- 
lected from  the  sureties  on  the  bond  in  force  at  the  time  the  moneys  were 
received,  and  not  on  the  bond  in  force  when  account  should  have  been 
made.  —  Cullom,  G^v.,  v  Dolloff,  Sup.  Ct  111.,  Bep.,  July  28,  p.  107. 

Taxes.  —  Payment  under  protest,  —  Payment,  though  made  under  protest,  ^ 
voluntary,  unless  made  under  legal  or  actual  compulsion,  and  cannot  be 
recovered  back.  —  Oceanic  Steam  Nav.  Co.  v.  Tappan,  U.  S.  Cir.  Ct  South. 
Dist  N.  Y.,  Rep.,  May  21,  p.  646. 

Telegraph  Company.  —  Subpoena  duces  tecum, — Telegraphic  messages  are 
not  exempt  from  the  process  of  courts.    B.,  the  load  manager  of  a  tetograph 
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office,  was,  bv  a  subpoena  duces  tecum,  issued  by  ibe  Criminal  Court  at  tbe 
instance  of  tlie  grand  jury,  ordered  to  search  for  and  produce  certain  tele- 
grams therein  named ;  but  he  refused  to  examine  the  files  of  the  office,  or  to 
produce  the  telegrams.  The  inquiry  was  for  the  purpose  of  finding  indict- 
ments a^inst  persons  other  than  B. "  Held,  that  the  Criminal  Court  did  not 
exceed  its  jurisdiction  in  committing  B.  for  contempt  in  refusing  to  obey 
the  subpoena. — £x  parte  Brown,  St  Louis  Ct.  App.,  Irish  L.  T.,  June  2o, 
p.  360. 

Usury.  —  The  defence  of,  is  personal.  —  The  right  to  defend  on  the  ground  of 
usury  is  personal  to  tne  debtor,  or  hia  privies,  and  is  not  available  to  one 
standing  in  the  position  of  a  second  mortgagee. — Ready  o.  Koebke,  Sup.  Ct. 
Wis.,  Alb.  L.  X,  July  19,  p.  49. 

Will.  —  Disjaosiiion  by  deed,  —  A  deed  of  conveyance  executed  by  a  person 
in  expectation  of  death,  for  the  purpose  of  distributing  his  property,  the 
intention  being  that  the  deed  shall  taKe  effect  at  once,  is  to  be  treated  as  a 
disposition  by  deed,  and  not  a  testamentary  disposition.  —  Brown  v.  Atwa^r, 
Sup.  Ct.  Minn.,  Kep.,  June  4,  p.  721. 


Construction,  —  Courts,  in  construing  apparently  inconsistent  clauses  in  a 

will,  will  look  to  the  whole  instrument  to  ascertain* the  intention  of  the  testa- 
tor, and  will  cut  down  an  estate  in  fee  to  a  life-estate,  or  raise  a  life-estate  to  a 
fee,  as  may  be  necessary  to  carry  out  such  intention.  —  Beinders  o.  Kopple- 
man,  St  Louis  Ct  App.,  Missouri  Bar,  June  16,  p.  82. 

Witness.  —  Executors  and  administrators.  —  An  executor  is  a  competent 
witness  to  disprove  a  claim  against  the  estate  of  his  testator,  though  the 
claimant  be  dead,  and  the  testator,  if  living,  would  have  been  incompetent  — 
VidaPs  Appeal,  Sup.  Ct  Pa.,  W.  N.  C,  July  8,  p.  169. 
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Common-Law  Exsmftionb.  —  Cent  L.  J.,  July  4. 

Damages  in  Actions  for  Personal  Injuries.  —  Alb.  L.  J.,  Aug.  2. 

Master's  Liability  to  Employee  vor  Injuries  resulting  from  Defec- 
tive Machinery.  —  Week.  Jur.,  July  17. 

Photographs  as  Evidence.  —  Alb.  L.  J.,  July  6. 

The  Inviolability  of  Telegrams.  —  Alb.  L.  J.,  Aug.  9. 

The  Assumption  of  Encumbrances  by  the  Purchaser  of  Land.— Am. 
L.  Reg.,  June  and  July. 

The  Relation  of  Innkeeper  and  Guest.  —  Alb.  L.  J.,  July  112. 

The  Transportation  of  Fugitive  Criminals.  —  Alb.  L.  J.,  June  28. 

TfiE  Doctrine  of  Identification  of  Passenger  with  Carrier  in  Ac- 
tions OF  Tort.  —  Cent  L.  J.,  July  11. 

Trial  by  Jury.  —  Alb.  L.  J.,  June  14,  July  19  and  26. 
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I. —  THE  INVIOLABILITY  OF  TELEGRAMS.'' 

What  limitations  exist,  if  any,  upon  the  power  asserted  by 
the  courts  to  compel  a  telegraph  company,  by  a  subpoena 
duces  tecum,  in  proceedings  to  which  it  is  not  a  party,  to 
search  for  and  produce  in  evidence  private  telegraphic  mes- 
sages remaining  in  its  possession,  is  a  question  which  cannot 
be  said  to  have  been  satisfactorily  determined. 

Pending  its  authoritative  solution  by  the  courts  of  last 
resort,  or  by  appropriate  legislation,  it  is  the  object  of  this 
paper  to  call  attention  to  the  present  aspect  of  the  contro- 
versy, the  laws  now  in  force  which  bear  upon  it,  and  some 
further  considerations  which  appear  to  have  been  overlooked, 
or  at  least  imperfectly  presented. 

Five  American  cases  in  all  are  reported  '  in  which  the 
question  of  the  compulsory  production  of  telegrams  in  evi- 
dence has  been  to  some  extent  judicially  considered.  In 
each  one  of  these  the  court  overruled  the  objections  urged 
against  the  power  invoked ;  but  the  questions  actually  decided 
in  the  several  cases  were  by  no  means  equally  broad.  In 
only  one  of  them  (Ex  parte  Brown,  decided  April  28,  1879, 
by  the  St.  Louis  Court  of  Appeals)  was  fully  argued  and 

*Read  before  the  American  Bar  Association,  at  its  second  annual  meetings 
August  20,  1879,  at  Saratoga  Springs,  New  York. 

*  Henisler  t/.  Freedman  (1851),  2  Pars.  Sel.  Cas.  274;  s,  c,  Allen's  Tel^ 
Cas.  I ;  The  State  v.  Litchfield  (1870),  58  Me.  267 ;  s.  r.,  Allen's  Tel.  Cas.  494  \ 
National  Bank  v.  National  Bank  (1874),  7  W.  Va.  544;  United  States  v,  Bab- 
cock  (1876),  3  Dill.  567;  Ex  parte  Brown  (1879),  8  Cent  L.  J.  378. 
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expressly  asserted  the  power  of  the  courts,  by  the  writ  of 
subpoena  duces  tecum^  to  compel  the  local  manager  of  a  tele- 
graph company  —  against  its  protest,  and  notwithstanding 
a  penal  statute  of  Missouri  forbidding  telegraph  employees 
to  wilfully  divulge  the  contents  of  any  private  dispatch, 
except  to  the  person  addressed  —  to  search  for  and  produce 
in  court,  in  proceedings  to  which  the  company  was  not  a 
party,  all  private  telegrams  remaining  on  its  files  which  had 
passed  between  persons  named  in  the  subpoena  during  six 
months  preceding,  neither  the  relevancy  nor  the  competency 
of  which  was  first  made  to  appear.  The  grounds  of  this 
decision  will  be  presently  stated.  As  it  will  doubtless  come 
before  the  Supreifie  Court  of  Missouri  for  review,  it  cannot 
be  regarded  as  final  even  in  that  State. 

The  other  four  cases  cited  were  of  narrower  scope,  the  rele- 
vancy of  the  telegrams  called  for  being  shown,  admitted,  or 
assumed  in  the  decision  of  each.  In  United  States  v,  Bab- 
cock,'  the  only  question  decided  on  this  head  was,  whether 
the  subpcena  there  issued  was  sufficiently  certain  in  describ- 
ing the  dispatches  required.  The  remaining  three  turned 
chiefly  upon  the  construction  of  local  statutes,  or  the  claim 
that  telegrams,  as  such,  constitute  a  new  and  distinct  class 
of  privileged  communications. 

Of  English  decisions,  only  four  are  pertinent.  In  Wad- 
dell's  Case,*  decided  in  Newfoundland  in  1861,  and  Ince's 
Case,3  in  1869,  by  the  English  Court  of  Common  Pleas,  both 
very  briefly  reported,  the  production  of  telegrams  by  private 
telegraph  companies  was  enforced.  On  the  other  hand,  in 
two  English  election  cases,^  in  1874,  the  court  refused  to 
compel  the  production  of  private  telegraphic  dispatches  by 
the  government  postal-telegraph  officials,  on  the  ground  that 
the  government,  in  assuming  exclusive  control  of  the  tele- 
graph service,  had  invited  a  confidence  on  the  part  of  private 

«  3  Dill.  567. 

*  8  Jur.  (n.  s.)  pt  2,  181 ;  s,  c,  Allen's  Tel.  Cas.  496,  note. 

3  20  L.  T.  (n.  s.)  421 ;  s,  c,  Allen's  Tel.  Cas.  497,  note. 

4  Stroud  Case,  2  O'Malley  &  H.  (Elect.  Pet»,Rcp.)  72;  Taunton   Case,  Jd, 
112. 
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persons  sending  messages  which  it  was  against  public  policy 
to  violate. 

A  like  power  has  been  more  than  once  exercised  by  legis- 
lative bodies  in  the  United  States;  as,  by  the  House  of 
Representatives  of  Mississippi  during  the  impeachment  of 
Governor  Ames,  at  the  session  of  1876,  and  notably  in  the 
case  of  Barnes,  by  the  House  of  Representatives  at  Wash- 
ington, in  January,  1877,  shortly  before  the  institution  of  the 
Electoral  Commission. 

As  the  report  of  the  House  Judiciary  Committee,*  declar- 
ing Barnes  guilty  of  contempt,  and  the  opinion  of  a  majority 
of  the  St.  Louis  Court  of  Appeals  in  Ex  parte  Brown,  furnish 
the  best  —  if  not  the  only — statement  of  the  grounds  upon 
which  the  unqualified  power  in  question  has  been  maintained, 
a  brief  account  of  these  cases,  and  of  the  arguments  pre- 
sented in  opposition,  will  present  the  controversy  as  it  now 
stands. 

Barnes,  the  Western  Union  Telegraph  manager  at  New 
Orleans,  was  brought  to  the  bar  of  the  House  on  January  5, 
1877,  for  an  alleged  contempt,  in  that  he  had  refused,  when 
testifying  as  a  witness  before  the  Louisiana  Affairs  Special 
Committee,  to  produce  certain  telegrams  described  in  a  sub- 
poena duces  tecum  served  on  him  December  13, 1876,  by  direc- 
tion of  the  chairman  of  the  committee,  as  **  all  telegrams  sent 
or  received  by  William  Pitt  Kellogg,  S.  B.  Packard,  [and  six 
other  persons  named]  at  the  office  of  the  Western  Union 
Telegraph  Company,  New  Orleans,  from  and  after  the  15th 
day  of  August,  1876."  He  appeared  also  by  counsel,*  and 
answered  in  an  elaborate  protest  and  argument,  which,  be- 
sides objecting  to  the  form  of  the  subpoena,  and  its  service 
upon  a  subordinate,  instead  of  the  governing  officers  of  the 
company,  denied  "  the  right  or  power  even  of  the  judicial 
tribunals  of  the  country  to  compel  the  production  of  private 
telegraphic  messages  under  the  writ  of  subpoena,"  upon 
grounds  which  were,  in  substance,  the  following :  — 

'  See  full  report  of  proceedings  in  Vol.  V.,  pt  I,  Cong.  Rec.  (44th  Cong.^ 
ad  sess.),  pp.  452-455>  602-608,  678,  694. 
■  Grosvenor  P.  Lowrey,  Esq.,  of  New  York. 
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1.  That  under  the  instructions  of  his  superiors,  he  was  not  at 
liberty  to  search,  or  permit  search,  among  the  files  in  his  custody 
for  the  "campaign  messages"  called  for  by  the  chairman  of  the 
committee,  the  subpoena  not  overruling  his  obligations  as  an 
employee. 

2.  That  for  the  reasons  of  public  policy  stated  by  Judge  Cooley 
(Const.  Lim.  306,  307,  note),  no  such  demand  could  lawfully  be 
enforced  against  him,  or  any  agent  of  the  company. 

3.  That  a  judicial  or  other  subpoena,  couched  in  such  general 
and  sweeping  terms,  would  be  in  effect  a  general  warranty  within 
the  prohibition  of  the  fourth  amendment  to  the  Constitution  of 
the  United  States,  and  in  violation  of  the  great  principles  estab- 
lished in  Wilkes's  case,  Entick  v.  Carrington,  and  similar  decisions 
(2  Wils.  151,  275). 

4.  That  in  obeying  the  subpoena,  he  would  subject  himself  to 
punishment  under  the  penal  statute  of  Louisiana  which  forbids  all 
telegraph  employees  to  "  reveal,  make  use  of,  or  make  public  any 
dispatch ; ' '  and  that  the  house  had  no  power  to  interpret,  modify, 
abrogate,  or  protect  the  witness  from  such  statute. 

The  whole  matter  was  referred,  without  debate,  to  the 
House  Judiciary  Committee,  who,  one  week  later  (January  12, 
1877),  through  the  Hon.  Proctor  Knott,  chairman,  made  a 
report,  reviewing  the  witness's  answer  at  length,  and  declaring 
that  in  refusing  to  produce  the  telegrams  in  his  possession, 
and  so  required  of  him,  he  was  guilty  of  a  contempt.  The 
following,  in  substance,  were  the  propositions  relied  on  by 
the  committee :  — 

1.  That  telegraphic  messages,  as  such^  do  not  constitute  a  class 
of  privileged  communications,  and  that  no  special  privilege  was 
shown  to  attach  to  the  telegrams  in  question ;  citing,  in  opposition 
to  Judge  Cooley,  the  cases  of  Henisler  v.  Freedman'  and  The  State 
V.  Litchfield.* 

2.  That  the  witness  could  not  excuse  himself  for  not  producing 
telegrams  actually  in  his  possession,  by  alleging  contrary  orders 
from  a  superior,  or  that  he  held  them  merely  as  an  employe ;  citing 
Amey  v.  Long,  9  East,  473. 

3.  That  the  English  election  cases'  referred  to  were  irrelevant, 

*  Cited  supra. 

*  Stroud  Case  and  Taanton  Case,  cited  supra. 
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the  court  there  refusing  to  violate  the  confidence  invited  by  the 
government  itself  in  establishing  the  postal  telegraph,  —  the  cir- 
cumstances being  thus  essentially  different. 

4.  That  the  Louisiana  statute  furnished  no  excuse,  since  the 
production  of  telegrams  by  the  witness  in  obedience  to  lawful 
authority  would  not  be  a  wilful  violation  of  such  statute,  nor  pun- 
ishable as  such  (citing  Lee  v.  Birrell,  3  Camp.  337,  and  Waddell's 
Case,  8  Jur.  (n.  s.)  pt.  2,  181) ;  and  that  the  power  of  the  House, 
under  the  Constitution,  to  institute  investigations,  and  to  compel 
testimony,  and  the  production  of  any  paper  necessary  to  render  the 
same  effectual,  was  unquestioned,  and  any  State  statute  in  dero- 
gation thereof  void. 

5.  That,  without  discussing  at  length  the  constitutional  question 
presented  by  the  witness,  "  it  is,  perhaps,  sufficient  to  say  that  in 
the  hundreds  of  instances  in  which  the  subpoena  duces  tecum  has 
been  resorted  to,  [in  English  and  American  courts  and  legisla- 
tures] the  similarity  which  the  witness  supposes  to  exist  between 
that  writ  and  the  '  general  warrants '  condemned  by  the  constitu- 
tional provision  cited  by  him  has  never  yet  been  detected."  This, 
it  may  be  remarked,  was  the  only  argument  or  reply  made  by  the 
committee  on  that  somewhat  important  branch  of  the  question. 

6.  That  the  opinion  of  Judge  Dillon  (Treat,  J.,  concurring)  in 
the  case  of  The  United  States  w.  Babcock  (3  Dill.  567)  furnished 
a  most  complete  answer  to  the  witness's  objections  to  the  subpoena, 
"  and  the  correct  rule,  and  the  one  which  has  been  followed  by  the 
committee  in  this  instance."  In  this  part  of  their  report,  the 
committee  must  be  understood  as  referring  exclusively  to  the  objec- 
tions made  by  the  witness  as  to  the  form  of  the  subpoena,  and  the 
sufficiently  certain  description  of  the  papers  therein  called  for. 
Nothing  else  was  considered  or  decided  in  that  case.' 

'  The  rule  stated  by  Judge  Dillon  in  the  case  cited  was  as  follows:  '*The 
papers  [called  for  by  the  subpoena]  are  required  to  be  stated  or  specified  only 
with  that  degree  of  certainty  which  is  practicable,  considering  all  the  circum- 
stances of  the  case,  so  that  the  witness  may  be  able  to  know  what  is  wanted  of 
him,  and  to  have  the  papers  on  the  trial,  so  that  they  can  be  used  if  the  court 
shall  then  determine  that  they  are  competent  and  relevant  evidence.*'  In  the 
-same  opinion  the  court  expressly  stated  that  the  materiality  of  the  telegrams 
called  for  yit,%  prints  facie  established  by  the  ofBcial  averment  of  the  district 
attorney ;  and  further  observed :  "  No  objection  is  made  on  the  ground  that 
these  messages  are  privileged  confidential  communications ;  *  *  *  there- 
fore we  need  not  consider  whether  there  is  any  ground  to  suppose  that,  in  law, 
the  telegraph  company  occupies  a  different  position  than  would  be  occupied  by 
private  persons  having  custody  of  the  same  papers.'*     3  Dill.  57a 
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Upon  the  reception  of  this  report,  Mr.  Knott  offered  a 
resolution  adjudging  the  witness  to  be  in  contempt  of  the 
House,  and  ordering  him  into  close  custody  till  he  should 
obey  the  subpoena ;  which  was  at  once  adopted,  under  the 
previous  question,  without  debate, — j^eas,  iji ;  nays,  J2 ; 
not  voting,  8y.  Four  days  later  (January  i6,  1877)  the  wit- 
ness signified  to  the  House  his  willingness  to  produce  the 
telegrams ; '  and,  on  the  recommendation  of  the  Judiciary 
Committee,  was  permitted,  still  in  custody,  to  go  to  New 
Orleans  for  them." 

It  will  hardly  be  claimed,  under  the  circumstances,  that 
this  action  of  the  Judiciary  Committee,  and  of  a  minority  of 
the  House  of  Representatives,  can  be  accepted  as  a  judicial 
authority.  It  was  taken  at  a  time  of  extraordinary  excite- 
ment, in  connection  with  political  controversies  of  the  gravest 
character,  by  a  parliamentary  and  not  a  judicial  body,  all 
parties  composing  which  were  deeply  interested  in  the  pos- 
sible results  pf  the  disclosures  sought.  If  the  doctrine  main- 
tained by  the  House  Judiciary  Committee  is  to  be  upheld  by 
the  courts 9  then,  not  only  each  house  of  Congress,  but 
equally  each  house  of  every  State  legislature,  is  armed 
with  the  power,  at  will,  through  a  committee  or  otherwise,  to 
compel  the  production  and  inspection,  at  any  time,  of  every 
private  message  remaining  on  file  in  any  and  every  telegraph 
ofHce  within  their  respective  States,  —  not  as  being  compe- 
tent or  relevant  to  any  inquiry  before  it,  but  for  the  mere 
purpose  of  finding  out  what  evidence,  pertinent  or  not  perti- 
nent to  such  inquiry,  the  messages  there  accumulated  may 
disclose. 

It  is  the  proper  function  of  the  courts  to  determine  the 
existence  and  the  limits  of  any  such  power,  whether  asserted 
by  a  legislative  body  or  by  a  judicial  tribunal.^ 

Ex  parte  Brown  was  a  case  arising  on  a  writ  of  habeas  cor- 
pus sued  out  of  the  St  Louis  Court  of  Appeals,  in  April, 
1879.  Brown,  the  petitioner,  who  was  the  general  manager 
of  the  Western  Union  Telegraph  Company  at  St.  Louis,  in 

«  Vol.  v.,  pt.  I,  Cong.  Rec.  678. 

«  Id,  694. 

3  Burnham  v,  Morrissey,  14  Gray,  239. 
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chaise  of  its  local  office  and  files,  was  served  with  a  subpoena 
duces  tecum^  issued  by  the  St.  Louis  Criminal  Court,  at  the 
instance  of  the  grand  jury,  then  in  session,  by  which  he  was 
commanded  to  appear  and  testify  before  the  grand  jury  in  a 
matter  pending  before  them,  and  also  there  to  produce  — 

*  •  *  ''any  and  all  telegraphic  messages,  or  copies  of  the 
same,  now  in  the  office  of  the  Western  Union  Telegraph  Company, 
of  which  you  are  manager,  and  which  dispatches  and  messages  are 
now  in  your  possession  and  under  your  control,  [here  various  persons 
were  named  as  persons  between  whom  dispatches  passed]  and  any 
and  all  telegrams,  or  the  copies  and  originals,  that  may  be  in  your 
possession,  which  may  have  been  sent  or  received  by  and  between 
any  or  all  of  the  above-named  parties  within  the  last  six  months." 

The  witness  appeared  and  answered  certain  questions  re- 
lating to  supposed  offences,  by  persons  other  than  himself, 
within  the  jurisdiction.  But  he  refused,  afler  admonition  in 
open  court,  to  produce,  or  search  or  permit  search  for,  tele- 
grrams  such  as  called  for,  alleging  in  excuse  the  contrary 
instructions  of  the  company,  and  the  penal  statute  of  Mis- 
souri prohibiting  the  disclosure,  by  any  telegraph  employee, 
of  the  contents  of  any  private  dispatch  to  any  person  other 
than  the  one  addressed,  or  to  his  agent,  etc.  Being  there 
upon  committed  for  contempt  of  court,  he  raised  the  ques- 
tion of  the  power  of  the  court  to  compel  obedience  to  such 
a  subpoena  under  such  circumstances,  by  suing  out  the  writ 
in  question. 

The  case  for  the  petitioner  was  very  fully  and  ably  pre- 
sented by  the  local  counsel  for  the  telegraph  company,*  on 
grounds  very  similar  to  those  taken  in  the.  Barnes  case.  It 
was  contended,  in  substance :  — 

I.  That  the  witness,  being  simply  a  servant  intrusted  with  the 
mere  custody  of  telegrams  sent  and  received,  they  were  not  in  his, 
but  in  the  company's  possession ;  and  that  he  could  not  be  law- 
fully required  to  disobey  the  strict  prohibitions  of  his  superiors 
against  disclosing  their  contents. 

'  Edmund  T.  Allen,  Esq.,  with  whom  was  Mr.  J.  G.  Lodge,  and  to  whose 
courtesy  the  writer  is  greatly  indebted  for  a  perusal  of  the  learned  and  elaborate 
argument  submitted. 
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2.  That  the  subpoena,  on  its  face,  did  not  assert  the  existence  of 
any  such  message  as  therein  called  for ;  that  the  process  was  inquisi- 
torial, and  not  judicial,  and  was  in  the  nature  of  a  search-warrant, 
to  ascertain  whether,  during  the  past  six  months,  any  such  papers 
had  existed,  and  were  still  in  existence. 

3.  That  obedience  to  the  writ  would  involve  the  violation  by 
the  petitioner  of  a  statute  of  Missouri  making  the  disclosure,  by 
any  telegraph  employee,  of  the  contents  of  a  telegram,  a  penal 
offence. 

4.  That  the  compulsory  production  and  disclosure  of  telegrams 
is  against  public  policy;  that  telegrams,  which  of  necessity  are 
intrusted  to  and  remain  with  the  telegraph  company,  are  never- 
theless private  papers,  and  the  property  of  those  who  send  and 
receive  them ;  and  that  to  compel  their  production  by  such  a  sub- 
poena is  in  violation  of  the  fourth  amendment  to  the  Federal 
Constitution,  and  the  identical  eleventh  section  of  the  Missouri 
Bill  of  Rights,  which  alike  prohibit  ''  unreasonable  searches  and 
seizures." 

5.  That  the  telegraph  service  of  the  country,  especially  since 
the  passage  of  the  act  of  Congress  of  July  24,  1866,  concerning 
telegraph  lines  (U.  S.  Rev.  Stat.,  tit.  65,  sect.  5263,  et  seq^^  and 
the  decision  of  the  Supreme  Court  in  the  Pensacola  Telegraph 
Case  (96  U.  S.  i),  occupies  a  like  footing  with  the  postal  service, 
as  an  indispensable  means  of  commercial  intercourse ;  and  that 
every  consideration  of  public  policy  and  of  constitutional  and  pri- 
mordial right  applicable  to  interference  with  letters  in  the  mails, 
applies  equally,  under  like  limitations,  to  the  compulsory  pro- 
duction of  telegrams  by  the  companies  or  their  agents,  in  matters 
to  which  they  are  not  parties ;  the  latter,  equally  with  the  former, 
being  in  effect  an  invasion  of  the  '' primordial  right  of  free  com- 
munion" which  every  free  people  must  jealously  guard,  and  an 
''unreasonable  search  or  seizure"  within  the  constitutional  pro- 
hibition. 

The  views  of  Judge  Cooley  on  this  question  were  also 
cited  as  of  great  persuasive  authority. 

The  opinion  of  the  court,  remanding  the  petitioner,  was 
delivered  by  Hayden,  J.  ( Bakewell,  J.,  concurring ;  Lewis, 
P.  J.,  dissenting,  but  filing  no  opinion ),  and  is  reported  in 
the  Central  Law  Journal  for  May  9,  1879  (vol.  8,  No.  19, 

p.  378 ). 
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The  grounds  of  the  decision'  were,  in  substance,  as  fol- 
lows :  — 

1.  The  cohstitutional  provision  against  unreasonable  searches 
and  seizures  has  little  bearing  on  this  case.  The  evil  and  illegality 
which  that  was  intended  to  prevent  was  the  indiscriminate  seizure 
of  all  papers  which  the  accused  preserved  in  the  privacy  of  his 
home,  and  compelling  by  force  the  communication  of  their  con- 
tents, thereby  constraining  the  person,  so  far  as  the  papers  availed 
against  him,  to  become  his  own  accuser.  But  it  expressly  provides 
that  even  the  sanctity  of  home  shall  not  remain  inviolable  against 
the  hand  of  criminal  justice. 

2.  The  case  is  wholly  different  when,  by  his  own  communica- 
tion to  others,  a  man's  thoughts  pass  into  the  region  of  action. 
No  voluntary  communication  is  privileged  from  compulsory  dis- 
closure, if  it  be  not  within  the  classes  of  privileged  communica- 
tions excepted  on  grounds  of  public  policy, — as  in  the  case  of 
attorney  and  client,  or  husband  and  wife.  All  the  adjudged  cases 
hold  that  there  is  no  peculiarity  in  telegraphic  communications, 
as  such,  which  exempts  them  or  their  contents  from  the  process 
of  the  courts  (citing  Henisler  v.  Freedman,  The  State  v.  Litchfield, 
National  Bank  v.  National  Bank,  and  the  other  cases  cited  supra). 
In  the  case  of  United  States  v.  Babcock,  3  Dill.  567  (say  the  court), 
the  question  above  discussed  was  not  raised. 

3.  Communications  by  telegraph  are  voluntarily  made  by  the 
sender  to  the  telegraph  employee,  and  are  no  more  entitled  to  pro- 
tection or  privilege  than  any  other  unwilling  disclosure  of  business 
secrets.  It  is  different  with  sealed  letters  and  packages  by  mail, 
which,  in  the  fact  of  sealing,  retain  the  purpose  and  recognized 
type  of  secrecy  and  the  character  of  private  papers.  The  analogy 
alleged  between  the  telegraph  and  the  mail,  therefore,  does  not 
exist.  Nor  do  the  reasons  for  the  statutory  protection  of  letters, 
while  in  the  mail,  apply  to  dispatches  retained  in  the  telegraph 
office.  The  transmission  of  sealed  letters,  unbroken,  is  a  trust 
which  the  government  undertakes,  and  virtually  compels  their 
writers  to  commit  to  it,  and  which  established  custom  and  good 
faith  oblige  it  to  perform,  without  violating  or  permitting  others 
to  violate  it.  The  post-office  is  a  department  of  the  government 
with   whose   operations   the   States  cannot  interfere;   but  even 

'  Condensed  by  the  writer,  but,  so  far  as  practicable,  in  the  language  of  the 
court 
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letters  are  privileged  only  while  in  the  mail.  As  to  telegrams,  no 
such  trust  or  custom  exists.  Senders,  receivers,  and  telegraph 
company  know  that,  upon  due  process,  the  messages  which  the 
company  takes  the  risk  and  the  consequences  of  keeping  must  be 
produced,  for  such  is  the  law. 

4.  The  production  of  telegrams,  as  of  other  private  writings, 
must  be  regulated  by  fixed  and  uniform  rules.  Evidence  of  this 
kind  should  be  uniformly  admitted,  when  competent,  or  uniformly 
excluded.  If  courts  are  to  be  shut  out  from  the  sources  of  truth 
afforded  by  new  methods  of  communication,  they  will  so  far  fail  in 
the  chief  purpose  of  their  establishment.  In  civil  cases,  where  the 
operation  of  the  writ  would  be  harsh,  the  power  will  be  exercised, 
undoubtedly,  in  the  sound  discretion  of  the  court.  Inconveni- 
ences  consequent  upon  the  execution  of  the  laws  must  be  endured. 

5.  To  the  objection  that  the  subpoena  calls  for  any  and  all 
messages  which  may  have  passed  between  the  parties  named,  during 
the  past  six  months,  without  reference  to  facts  or  subject-matter, 
and  that  the  papers  required  are  not,  therefore,  sufficiently  or  cer- 
tainly described,  a  sufficient  answer  is  found  in  the  obligation  of 
secrecy  imposed  by  law  upon  the  grand  jury. 

6.  This  is  not  the  case  of  a  mere  clerk  or  subordinate  sum- 
moned to  produce  papers  not  under  his  control.  The  corporation 
may  be  reached  through  any  agent  having,  like  this  witness,  the 
actual  control  and  means  of  responding  to  the  writ ;  and  contrary 
instructions  do  not  excuse  him. 

7.  The  penal  statute  of  Missouri  referred  to  does  not  protect 
telegrams  against  a  subpoena,  for  it  expressly  excepts  disclosures 
made  to  a  court  of  justice.  Even  if  it  did  not,  there  is  implied  in 
every  such  statute  an  exception  in  favor  of  legal  process  (citing  Lee 
V,  Birrell,  3  Camp.  337.) 

An  altogether  opposite  view  to  this,  as  the  profession  are 
well  aware,  has  been  maintained  by  Judge  Cooley;  origi- 
nally in  a  note  at  p.  306  of  his  valuable  treatise  on  Constitu- 
tional  Limitations,  and  recently,  at  more  length,  in  a  very 
earnest  article  on  this  subject  in  the  American  Law  Register 
for  February,  1879.  The  unqualified  ground  taken  by  this 
eminent  jurist  will  appear  from  the  following  extract  from 
the  note  referred  to :  — 

After  saying  that  "  the  importance  of  public  confidence  in 
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the  inviolability  of  correspondence  through  the  post-office 
cannot  well  be  overrated,"  he  proceeds :  — 

'*  The  same  may  be  said  of  private  correspondence  by  telegraph. 
The  public  are  not  entitled  to  it  for  any  purpose;  and  a  man's  servant 
might,  with  the  same  propriety,  be  subpoenaed  to  bring  into  court 
his  private  letters  and  journals,  as  a  telegraph  operator  to  bring  in 
private  correspondence  which  passes  through  his  hands.  In  either 
case  it  would  be  equivalent  to  an  unlawful  and  unjustifiable  seizure 
of  private  papers,  — such  an  unreasonable  seizure  as  is  directly  con- 
demned by  the  Constitution." 

The  article  in  the  American  Law  Register,  above  referred 
to,  maintains  the  same  conclusion  with  equal  emphasis.  The 
argument  is  based  upon  considerations  of  public  policy  evi- 
denced by,  and  public  faith  pledged  in,  the  statutory  prohi- 
bitions against  disclosures  by  telegraph  employees;  upon 
the  supposed  analogy  between  correspondence  by  telegraph 
and  by  mail;  upon  the  constitutional  guarantee  against 
unreasonable  searches  and  seizures;  and  the  widespread 
disturbance,  scandals,  and  mischiefs  likely  to  result  from 
enforcing  the  opposite  doctrine.  The  article  concludes  with 
the  following  summary  of  objections  to  what  it  describes  as 
"  the  doctrine  that  telegraph  authorities  may  be  required  to 
produce  private  messages  on  the  application  of  third  per- 
sons," namely :  — 

**  I.  That  it  defeats  the  policy  of  the  law,  which  invites  free 
communication ;  and,  to  the  extent  that  it  may  discourage  corre- 
spondence, it  operates  as  a  restraint  upon  industry  and  enterprise ; 
and,  what  is  of  equal  importance,  upon  intimate  social  and  family 
correspondence. 

"3.  It  violates  the  confidence  which  the  law  undertakes  to 
render  secure,  and  makes  the  promise  of  the  law  a  deception. 

''3.  It  seeks  to  reach  a  species  of  evidence  which,  from  the  very 
course  of  business,  parties  are  interested  to  render  blind  and  mis- 
leading, and  which,  therefore,  must  often  present  us  with  error 
under  the  guise  of  truth,  under  circumstances  which  preclude  a 
discovery  of  the  deception. 

''4.  It  renders  one  of  the  most  important  conveniences  of 
modem  life  susceptible,  at  any  moment,  of  being  used  as  an  instru- 
ment of  infinite  mischiefs  in  the  community." 
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It  would  seem  that  the  learned  writer  still  maintains  the 
inviolability,  under  any  circumstances,  of  any  telegram 
remaining  in  the  possession  of  a  telegraph  company,  against 
a  subpoena  or  other  process  for  its  compulsory  production 
in  proceedings  against  or  between  third  parties. 

The  foregoing  is  believed  to  be  a  fair  and  accurate  sum- 
mary of  the  arguments  hitherto  presented  on  both  sides  of 
this  interesting  and  important  question. 

It  is  not  surprising  that  its  just  solution  should  be  reached 
only  by  gradual  steps.  In  the  sphere  of  political  and  legal 
science,  as  in  that  of  physical  research,  the  application  to  a 
new  state  of  facts,  even  of  ascertained  truths  or  established 
laws,  is  constantly  embarrassed  by  conflicts  and  exceptions 
growing  out  of  other  truths  and  laws  also  having  relations 
with  such  facts,  and  which  equally  refuse  to  be  ignored. 
The  telegraph,  as  a  new  means  of  communication,  has  its 
peculiar  methods  and  features,  as  well  as  an  exceptional 
growth ;  and,  in  solving  questions  which  relate  specially  to 
that  system,  these  must  be  borne  in  mind. 

In  the  year  1878,  according  to  the  American  Almanac  for 
1879,  there  were  in  operation  in  the  United  States  and  Terri- 
tories 97,628  miles  of  telegraph  lines,  served  at  9,726 
offices;  and  during  that  year  the  two  principal  telegraph 
companies  transmitted  very  nearly  (28,000,000)  twenty-eight 
millions  of  messages. 

But  statistics  do  not  adequately  express  the  true  functions 
of  those  slender  wires,  which  run  along  every  artery  of  com- 
merce, and  search  out  each  remote  extremity  of  the  body 
politic,  radiating  from  the  centres  of  wealth  and  busy  pro- 
duction like  the  marvellous  net-work  of  the  human  nerves 
from  their  ganglia,  and,  like  them,  hurrying  to  and  from  the 
outposts  of  life  the  ceaseless  current  of  intelligence  received 
and  commands  to  be  obeyed.  They  are  the  medium  by  which, 
with  the  speed  of  thought,  are  transmitted  the  desires,  the  pur- 
poses, the  transactions  of  every  class,  the  events  of  every  hour, 
not  only  from  ocean  to  ocean,  but  to  the  ends  of  the  earth. 

Such  an  agency  demands,  and  it  has  received,  recognition 
from  courts  and  legislatures  as  a  new  factor  in  civilization. 
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Said  the  Supreme  Court  of  the  United  States,  speaking  by 
Chief  Justice  Waite  (Pensacola  Tel.  Co.  v.  Western  Union 
Tel.  Co.,  96  U.  S.  9) :  — 

*'  The  electric  telegraph  marks  an  epoch  in  the  progress  of  time. 
In  a  little  more  than  aquarter  of  a  century  it  has  changed  the  habits 
of  business,  and  become  one  of  the  necessities  of  commerce.  It  is 
indispensable  as  a  means  of  inter-communication,  but  especially  is 
it  so  in  commercial  transactions.  The  statistics  of  the  business 
before  the  recent  reduction  in  rates  show  that  more  than  eighty 
per  cent  of  all  the  messages  sent  by  telegraph  related  to  commerce. 
Goods  are  sold  and  money  paid  upon  telegraphic  orders ;  contracts 
are  made  by  telegraphic  correspondence ;  cargoes  secured,  and  the 
movement  of  ships  directed.  The  telegraphic  announcement  of 
the  markets  abroad  regulates  prices  at  home,  and  a  prudent  mer- 
chant rarely  enters  upon  an  important  transaction  without  using 
the  telegraph  freely  to  secure  information.  It  is  not  only  impor- 
tant to  the  people,  but  to  the  government.  By  means  of  it  the 
heads  of  departments  in  Washington  are  kept  in  close  communi- 
cation with  all  their  various  agencies  at  home  and  abroad,  and  can 
know  at  almost  any  hour,  by  inquiry,  what  is  transpiring  any  where, 
that  affects  the  interests  they  have  in  charge.  Under  such  circum- 
stances, it  cannot  for  a  moment  be  doubted  that  this  powerful 
agency  of  commerce  and  inter-communication  comes  within  the 
controlling  power  of  Congress,  certainly  as  against  hostile  State 
legislation.'' 

The  learned  chief  justice  might  have  added  —  had  it  been 
pertinent  to  the  question  in  hand — that  the  five  or  six 
millions  per  annum  of  telegrams  which  did  not  relate  to 
commerce,  included  certainly  the  most  urgent,  and  perhaps 
the  most  important,  part  of  the  private  correspondence  of 
the  whole  country  during  that  period  ;  that  of  these  a  large 
part  were  of  the  most  confidential  character,  often  veiled  in 
cipher,  purposely  made  difficult  (though  not  always  impos- 
sible) even  for  experts  to  unravel ;  that  in  many  States  the 
unauthorized  disclosure,  by  a  telegraph  employee,  of  the  con- 
tents of  a  telegram  is  a  penal  offence,  and  that  in  probably 
every  State  this  protection  is,  by  the  public,  believed  to 
exist,  and  is  generally  relied  on. 

Let  us  now  briefly  consider  the  legislation,  Federal  and 
State,  which  this  new  agency  has  called  forth. 
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By  the  act  of  July  24,  1866  (reenacted  as  tit.  65,  sees. 
5263-5269,  Rev.  Stat),  Congress  granted  to  every  telegraph 
company  then  or  thereafter  to  be  organized  under  the  laws 
of  any  State,  the  right  —  not  transferable,  and  conditioned 
upon  iti  acceptance  of  all  the  conditions  of  the  act  —  to  con- 
struct and  operate  lines  of  telegraph  through  and  over  any 
portion  of  the  public  domain ;  over  and  along  any  of  the  mil- 
itary or  post-roads  of  the  United  States ;  also  over,  under,  or 
across  the  navigable  waters  of  the  United  States ;  together 
with  the  further  right  to  take  material  for  construction  from 
any  public  lands,  and  to  preempt  and  use  as  stations,  not 
less  than  fifteen  miles  apart,  nor  to  exceed  forty  acres  for 
each,  portions  of  unoccupied  public  lands.  The  acceptance 
of  the  act  is  to  be  filed  in  the  postmaster-general's  office ; 
and  the  only  further  conditions  are,  that  government  dis- 
patches (including  those  of  the  signal-service)  shall  have 
priority  over  all  others,  and  shall  be  sent  at  rates  to  be 
annually  fixed  by  the  postmaster-general ;  and  further,  that 
the  United  States,  at  any  time  after  July  24, 1871,  shall  have 
the  right  to  purchase  all  the  telegraph  lines,  property,  and 
effects  of  any  or  all  of  said  telegraph  companies,  at  an 
appraised  value,  to  be  fixed  by  arbitration,  as  therein  pro- 
vided.* 

'  The  following  has  recently  been  published  as  an  authentic  list  of  the  tele- 
graph companies  which  have  filed  their  acceptance  of  the  act  referred  to  and 
are  officially  recognized  by  the  post-office  department  as  within  its  provisions : 
The  American  Submarine  Telegraph  Company,  of  New  York,  N.  Y. ;  Interna- 
tional Telegraph  Company,  of  Portland,  Me. ;  The  Atlantic  and  Pacific  Tele- 
graph Company,  of  New  York,  N.  Y. ;  Mississippi  Valley  National  Telegraph 
Company,  of  St.  Louis,  Mo. ;  Western  Union  Telegraph  Company,  of  New 
York,  N.  Y. ;  North-Westem  Telegraph  Company,  of  Kenosha,  Wis. ;  The 
Franklin  Telegraph  Company,  of  Boston,  Mass. ;  The  Insulated  Lines  Tele- 
graph Company,  of  Boston,  Mass. ;  Pacific  and  Atlantic  Telegraph  Company, 
of  Pittsburg,  Pa. ;  The  Atlantic  and  Pacific  States  Telegraph  Company,  of  Sac- 
ramento, Cal. ;  The  Eastern  Telegraph  Company,  of  Philadelphia,  Pa. ;  The 
Delaware  River  Telegraph  Company,  Philadelphia,  Pa. ;  Peninsula  Telegraph 
Company,  New  York  City ;  The  American  Cable  Company,  of  New  York,  N. 
Y. ;  Southern  and  Atlantic  Telegraph  Company,  of  Philadelphia,  Pa. ;  Interna- 
tional Ocean  Telegraph  Company,  New  York  City ;  Missouri  River  Telegraph 
Company,  of  Sioux  City,  Iowa ;  Atlantic  and  Pacific  Telegraph  Company,  of 
Missouri ;  New  Jersey  and  New  England  Telegraph  Company ;  Central  Union 
Telegraph  Company,  New  Orleans ;  New  York  Land  and  Ocean  Telegraph 


THE   INVIOLABILITY   OF   TELEGRAMS.  487 

This  is  the  only  legislation  by  Congress,  hitherto,  relating 
to  telegraph  companies,  their  rights  or  obligations. 

In  the  Pensacola  Telegraph  Case,  already  cited,'  the 
Supreme  Court,  construing  this  act  in  connection  with  the 
act  of  1872  (U.  S.  Rev.  Stat.,  sec.  3964),  which  established 
as  posUroculs  **  all  railroads,  or  parts  of  railroads,  which  are 
now  or  may  hereafter  be  in  operation,"  held  that  the  act  of 
1866  applied  to  all  railroads  whatever,  in  the  United  States ; 
that  it  was  constitutional,  and  within  the  grant  of  power 
to  Congress  "to  regulate  commerce  with  foreign  nations, 
and  among  the  several  States,"  and  suspended  all  State 
statutes  with  which  it  was  in  conflict.  The  court  further 
held  that  the  constitutional  powers  so  conferred  upon 
Congress — 

*  •  *  "are  not  confined  to  the  instrumentalities  of  com- 
merce or  the  postal  service  known  or  in  use  when  the  Constitu- 
tion was  adopted,  but  they  keep  pace  with  the  progress  of  the 
country,  and  adapt  themselves  to  the  new  developments  of  time 
and  circumstances.  They  extend  from  the  horse,  with  its  rider,  to 
the  stage-coach ;  from  the  sailing-vessel  to  the  steamboat ;  from  the 
coach  and  steamboat  to  the  railroad ;  and  from  the  railroad  to  the 
telegraph,  as  these  new  agencies  are  successively  brought  into  use, 
to  meet  the  demands  of  increasing  population  and  wealth.  They 
were  intended  for  the  government  of  the  business  to  which  they 
relate,  at  all  times  and  under  all  circumstances.  As  they  were 
intrusted  to  the  general  government  for  the  good  of  the  nation,  it 
is  not  only  the  right,  but  the  duty,  of  Congress  to  see  to  it  that 
intercourse  among  the  States,  and  the  transmission  of  intelligence, 
are  not  obstructed  or  unnecessarily  encumbered  by  State  legisla- 
tion." » 

The  telegraph  system  of  this  country  has  thus  been  recog- 
nized, both  by  the  Congress  and  the  courts  of  the  United 

Company;  Deseret  Telegraph  Company;  Salt  Lake  City,  Utah;  American 
Union  Telegraph  Company,  of  New  York ;  American  Union  Telegraph  Com- 
pany, of  Missouri ;  American  Union  Telegraph  Company,  of  New  Jersey ; 
American  Union  Telegraph  Company,  of  Baltimore;  Baltimore  and  Ohio 
Railroad  Company ;  Toledo,  Wabash,  and  Western  Railroad  Company. 

»  96  U.  S.  I 

»  96  U.  S.  9. 


488  THE   INVIOLABILITY   OF  TELEGRAMS. 

States,  as  an  indispensable  agency  of  commercial  intercourse, 
and  for  the  transmission  of  intelligence,  subject  to  the  con- 
trol and  regulation,  and  entitled  to  the  protection,  of  the 
government.  To  this  extent  it  is  clear  that  an  important 
analogy  exists  between  the  postal  service  and  the  telegraph 
service.  Each  system  is  within  the  grant  of  congressional 
powers ;  each  is  recognized,  and  to  be  protected  against  any 
interference  or  obstruction  under  color  of  State  authority. 
And  though,  as  yet,  the  government  has  not  deemed  it  expe- 
dient to  undertake  the  service  of  the  telegraph,  as  govern- 
ments elsewhere  have  done,  it  has  nevertheless  reserved 
that  right,  as  a  condition  of  valuable  privileges  offered  to 
and  accepted  by  the  private  companies  which  now  con- 
duct it. 

But  here  the  analogy  ceases.  Congress  has  not  in  any 
manner  prescribed  regulations  for  the  conduct  of  telegraphic 
intercourse,  even  to  which  the  government  is  a  party, — 
except  as  to  its  prior  right  of  transmission,  and  provision 
against  excessive  charges,  —  nor  for  the  protection  or  secrecy 
of  telegrams,  as  such.  These  matters  have  hitherto  been 
left  wholly  to  the  States. 

On  the  other  hand,  it  is  commonly  known  that  penal  stat- 
utes of  the  United  States  protect  the  uninterrupted  transmis- 
sion of  communications  intrusted  to  the  mail.' 

The  opponents  of  the  compulsory  production  of  telegrams 
lay  much  stress  upon  the  supposed  analogy,  as  to  their  privi- 
leged character,  between  communications  by  mail  and  by 
telegraph.     It  is  said  that  the  reasons  of  public  policy  which 

'  By  section  3891  of  the  Revised  Statutes,  it  is  made  punishable  by  fine  and 
imprisonment  for  any  employee  of  the  post-office  department  to  unlawfully 
detain,  delay,  or  open,  or  to  secrete,  embezzle,  or  destroy,  any  letter,  packet, 
bag,  or  mail  of  letters  intended  for  conveyance  by  mail  and  intrusted  to  him, 
or  which  has  come  into  his  possession,  whether  it  contain  any  thing  of  value 
or  not.  By  section  3892,  fine  and  imprisonment  at  hard  labor  are  denounced 
against  any  person  who  shall  take  out  of  the  mail,  before  its  delivery  to  the 
person  to  whom  it  was  directed,  any  letter,  postal-card,  or  packet,  though  not 
valuable,  with  a  design  to  obstruct  the  correspondence,  or  to  pry  into  the 
business  or  secrets  of  another,  or  who  shall  secrete,  embezzle,  or  destroy  the 
same. 


THE    INVIOLABILITY    OF   TELEGRAMS.  489 

protect  the  former  apply  equally  to  the  latter.  In  the  argu- 
ment of  Ex  parte  Brown,  counsel  cited  from  the  opinion  of 
Field,  J.,  in  Ex  parte  Jackson,'  the  following  passage,  whose 
importance  justifies  its  repetition  here :  — 

*'  Letters  and  sealed  packages  of  this  kind  in  the  mail  are  as 
fully  guarded  from  examination  and  inspection,  except  as  to  their 
outward  form  and  weight,  as  ijf  they  were  retained  by  the  parties 
forwarding  them  in  their  own  domiciles.  The  constitutional 
guaranty  of  the  right  of  the  people  to  be  secure  in  their  papers 
against  unreasonable  searches  and  seizures,  extends  to  their  papers 
thus  closed  against  inspection,  wherever  they  may  be.  Whilst  in 
the  mail  they  can  only  be  opened  and  examined  under  like  warrant, 
issued  upon  similar  oath  or  affirmation,  particularly  describing 
the  thing  to  be  seized,  as  is  required  when  papers  are  subjected  to 
search  in  one's  own  household.  No  law  of  Congress  can  place  in 
the  hands  of  officials  connected  with  the  postal  service  any 
authority  to  invade  the  secrecy  of  letters  and  such  sealed  packages 
in  the  mail ;  and  all  regulations  adopted  as  to  mail-matter  of  this 
kind  must  be.  in  subordination  to  the  great  principle  embodied  in 
the  fourth  amendment  to  the  Constitution."  ' 

«  96  U.  S.  733. 

'  The  fourth  amendment  is  in  the  words  following :  — 

'*  The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers, 
and  eflfects  against  unreasonable  searches  and  seizures  shall  not  be  violated ; 
and  no  warrants  shall  issue  but  upon  probable  cause,  supported  by  oath  or 
affirmation,  and  particularly  describing  the  place  to  be  searched,  and  the  per- 
sons or  things  to  be  seized." 

It  is  hardly  necessary  to  remark,  that  although  the  provisions  of  this  amend- 
ment  to  the  Federal  Constitution  have  been  held  by  the  Supreme  Court  (Smith 
V.  Maryland,  18  How.  76;  Barron  v.  Mayor  of  Baltimore,  7  Pet.  243)  to  apply 
only  to  warrants  under  the  laws  of  the  United  States,  and  not  to  State  process, 
yet  similar  provisions  are  found  in  all  but  one  of  the  Constitutions  of  the 
several  States.  The  single  exception  is  the  Constitution  of  the  State  of  New 
York,  which  contains  no  such  provision.  It  is  found,  however,  in  language 
identical  with  the  fourth  amendment,  in  the  *< Bill  of  Rights"  enacted  as  a 
statute  in  New  York  in  1787,  and  ever  since  in  force ;  and  the  statutory  require- 
ments in  that  State  touching  the  issue  and  service  of  search-warrants  yield  in 
strictness  to  none  others.  Rev.  Stat.  N.  Y.  (5th  ed.)  1859,  pp.  1040,  1041 ; 
tit  7,  art.  J,  sees.  32-35.  In  Bell  v,  Clapp,  10  Johns.  266,  Kent,  C.  J.,  speaks 
of  '<the  checks  which  the  English  law,  and  even  which  the  Federal  Consti- 
tution have  imposed  upon  the  operation  of  these  search-warrants,  and  with  the 
manifestation  of  a  strong  jealousy  of  the  abuses  incident  to  them." 

VOL.  v.,  NO.  4.  33 
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Now,  an  argument  for  the  protection  of  telegrams  against 
compulsory  disclosure,  based  upon  a  supposed  analogy  be- 
tween the  postal  and  the  telegraphic  service,  may  seek  to 
build  itself  either  upon  the  policy  of  the  postal  statutes, 
which  protect  letters  while  in  transit  through  the  mail,  or 
upon  the  fourth  constitutional  amendment  (and  like  pro- 
visions in  the  State  constitutions),  as  expounded  in  Ex  parte 
Jackson,  or  upon  both.  But  these  two  grounds  are  quite 
distinct.  The  opinion  in  Ex  parte  Brown  practically  ignores 
the  latter,  or  constitutional  argument,  while  furnishing  a 
reply  to  the  former,  which  a  brief  examination  of  those 
statutes  will  confirm.  Only  two  sections  are  found  in  the 
United  States  postal  laws  relating  to  this  subject. 

Section  3891  of  the  Revised  Statutes  forbids  post-office 
employees  to  *'  unlawfully  detain,  delay,  or  open  any  letter, 
packet,  bag,  or  mail  of  letters  intrusted  to  him,  and  which 
has  come  into  his  possession,  and  which  was  intended  to 
be  conveyed  by  mail,  or  carried  or  delivered  by  any  mail- 
carrier,"  etc.,  etc.  This  does  not  establish  the  absolute  invio- 
lability even  of  letters  in  the  mail,  since  it  implies  that  there 
may  be  circumstances  under  which  a  post-office  employee 
might  lawfully  do  either,  leaving  those  circumstances  unde- 
termined by  the  law-maker,  and  to  be  ascertained  by  the 
courts.  No  very  satisfactory  analogy  could  be  based  on 
this  for  the  absolute  inviolability  of  telegrams. 

Section  3892  forbids  any  person  whomsoever  from  taking 
out  of  the  mail  any  letter,  postal-card,  or  packet,  before  it 
has  been  delivered  to  the  person  to  whom  it  was  directed, 
with  a  design  to  obstruct  the  correspondence,  or  to  pry  into 
the  business  or  secrets  of  another.  In  both  sections  it  is 
also  made  punishable  to  "  secrete,  embezzle,  or  destroy  "  any 
letter,  etc.,  during  its  transmission  by  mail ;  either  of  these 
acts  being  made  conclusive,  apparently,  of  the  criminal 
intent. 

It  is  perhaps  the  latter  section  upon  which  is  based  the 
argument  as  to  the  policy  of  the  postal  statutes,  that  they  are 
designed  to  assure  the  inviolable  secrecy,  as  well  as  the  safe 
delivery,  of  letters  sent  by  mail.     No  doubt,  if  these  statutes 
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are  obeyed,  letters  will  remain  inviolate  in  the  mails,  as  inci- 
dental to  their  safe  transmission  and  delivery.  But  the  offence 
which  this  section  proscribes  is  not  the  disclosure  of  the  con- 
tents, nor  even  primarily  the  opening  or  reading  of  private 
letters.  It  consists  in  taking  out  of  the  mail,  before  its  delivery 
to  the  person  to  whom  directed,  any  letter,  postal-card,  or  packet^ 
with  a  design  either  (i)  to  obstruct  the  correspondence,  or 
(2)  to  pry  into  the  business  or  secrets  of  another.  Postal- 
cards  carry  no  secrets,  and  disclose  their  contents  to  the 
casual  glance.  Yet  it  is  equally  a  crime  to  designedly  ob- 
struct the  delivery  of  a  public  notice  sent  by  postal-card,  as 
that  of  the  most  important  and  confidential  letter,  by  taking 
it  out  of  the  mail ;  while  to  disclose  the  contents  of  such  a  let- 
ter,  however  otherwise  the  knowledge  of  them  was  obtained, 
is  not  an  oflTence  within  this  act,  provided  the  letter  itself, 
while  in  the  custody  of  the  government,  was  not  delayed, 
opened,  or  taken  out  of  the  mail.  Moreover,  the  protection 
of  the  act  ceases  instantly  with  the  delivery  of  the  letter  to 
the  person  addressed,  after  which  no  inspection  or  disclosure 
of  its  contents,  however  unauthorized  or  injurious,  is  a  viola- 
tion of  this  act.  It  is  evident,  therefore,  that  the  intent  and 
'  policy  of  the  postal  statutes  is  to  protect  and  assure,  not  so 
much  the  secrecy  of  private  correspondence,  as  the  due  fulfil^ 
ment  of  a  trust  voluntarily  undertaken  by  the  government  in 
respect  of  its  safe  and  prompt  delivery.  It  has  undertaken 
this  mode  of  serving  the  public,  and  invites  the  public  confi- 
dence in  such  service ;  therefore,  it  will  punish  any  violation 
of  the  confidence  so  invited,  any  interference  with  its  execu- 
tion of  that  trust,  not  sanctioned  by  law. 

But,  in  respect  of  telegrams  transmitted  by  private  com- 
panies, the  United  States  have  undertaken  no  trust  or  duty, 
nor  invited  any  confidence  whatever.  The  postal  statutes, 
therefore,  not  only  do  not  protect  the  secrecy  of  telegrams, 
directly  or  by  intendment,  but  they  are  founded  on  reasons 
which,  so  far  as  the  government  is  concerned,  furnish  no 
argument,  even  by  analogy,  for  their  protection.  Finally,  it 
is  difficult  to  see  how  any  argument  can  be  drawn  from  the 
postal  statutes  of  the  United  States,  either  directly  or  by  way 
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of  analogy,  in  respect  of  what  is  or  is  not  the  existing  law  of 
any  State,^  to  be  administered  by  the  courts  thereof. 

This  view  of  the  postal  statutes  of  the  United  States  is 
entirely  consistent  with  the  doctrine  of  Ex  parte  Jackson," — 
that  sealed  letters  and  packages,  whilst  in  the  mail^  are  also 
protected  from  violation,  by  the  constitutional  provision 
against  "unreasonable  searches  and  seizures,"  though  not 
protected  even  in  the  mail  (as  the  court  distinctly  say) 
against  search-warrants  issued  in  pursuance  of  law.  The 
test  of  the  Constitution  is  the  unreasonableness  of  the  search 
or  seizure,  —  a  term  purposely  left  undefined,  as  are  the  terms 
"  cruel  and  unusual  punishments  "  and  "  excessive  bail,"  in 
the  eighth  amendment,  lest  their  efficiency  should  be  im- 
paired under  circumstances  not  then  foreseen. 

Apply  this  test  of  unreasonableness  to  the  invasion  (with- 
out lawful  warrant)  of  the  secrecy  of  sealed  letters  while  in 
the  mail.  It  does  apply,  for  the  obvious  reason  that,  when 
the  government  has  taken  exclusive  charge  of  the  postal 
service,  prohibiting  private  competition  under  severe  penal- 
ties,3  and  has  invited,  if  not  "  virtually  compelled,"^  every 
citizen  to  intrust  his  sealed  private  communications  to  its 
care,  it  would  be  not  only  "  unreasonable,"  but  a  breach  of 
faith,  shocking  to  the  commonest  sense  of  justice,  for  it  to 
abuse  the  confidence  thus  bestowed  in  respect  of  papers 
accepted  by  it  under  the  sender's  seal.s  Other  reasons  of 
public  policy,  and  especially  the  encouragement  of  that  *'  free 
communion  "  which  fosters  civil  liberty,  while  it  promotes  in- 
dustry and  enterprise,  justify  the  government  in  assumingthe 

'  That  the  Legislature  of  any  State,  in  determining  what  new  laws  the 
pablic  welfare  requires,  may  approve  and  adopt  the  policy  of  laws  already 
enacted  by  other  States  or  by  the  United  States  in  pari  materia^  is  obvious: 
but  this  is  as  obviously  a  different  proposition. 

»  96  U.  S.  733. 

3  U.  S.  Rev.  Stat.,  sects.  3982-3998. 

4  Ex  parte  Brown,  8  Cent.  L.  J.  380. 

5  It  was  on  this  ground  of  public  confidence,  invited  by  the  government  in 
establishing  the  government  postal  telegraph  in  1868-9,  that  Baron  Bram- 
well,  in  the  Stroud  Election  Case,  2  0*Malley  &  H.  100,  112,  refused  to  order 
the  telegraph  officials  to  produce  private  telegrams  in  evidence. 
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burdens  of  the  public  postal-service.  But  the  right  of  the  citi- 
zen to  be  protected,  in  respect  of  his  private  communications 
transmitted  through  the  mail,  against  "  unreasonable  searches 
and  seizures,"  clearly  rests  upon  the  ground  first  stated, — 
of  the  faithful  performance  of  a  trust. 

In  this  respect  also,  therefore,  the  supposed  analogy  fails 
between  the  inviolability  (except  upon  lawful  warrant)  of 
sealed  letters  intrusted  to  the  government,  while  in  transit 
through  the  mail  and  that  claimed  for  telegrams  remaining 
in  the  custody  of  a  private  corporation.  As  to  the  latter,  no 
trust  whatever  has  been  assumed,  nor  confidence  invited,  by 
the  United  States. 

If,  therefore,  it  be  true  that  the  constitutional  guaranty 
against  **  unreasonable  searches  and  seizures ''  of  private 
papers  does  or  should  protect  telegraphic  messages,  under 
any  circumstances,  from  the  process  of  the  Federal  courts  if 
the  Federal  Constitution  be  invoked,  or  of  the  State  courts 
if  appeal  be  made  to  the  constitution  of  the  State,  this  must 
be  for  some  reason  which,  under  the  circumstances  com- 
plained of,  would  make  the  search  or  seizure  of  such  mes- 
sages also  "unreasonable**  within  such  constitutional  pro- 
vision. If  such  reason  do  not  exist,  any  supposed  analogy  of 
communications  intrusted  to  the  mail  disappears ;  if  it  do, 
the  argument  from  the  Constitution  is  direct,  and  that  from 
analogy  superfluous. 

Next  to  be  considered  is  the  legislation  in  force  in  the  sev* 
eral  States  bearing  on  the  present  inquiry. 

It  is  unnecessary  to  dwell  upon  the  statutes  relating  to  the 
formation,  the  duties,  and  the  privileges  of  telegraph  com- 
panies existing  in  most  of  the  States,  or  the  powers  which 
many  of  these  confer  upon  such  corporations  to  condemn 
and  appropriate  private  property  for  their  own  business  pur- 
poses as  for  a  public  use.  In  some  few  States,  the  electric 
telegraph  has  already  been  enlisted,  as  it  were,  in  the  service 
of  the  courts,  civil  and  criminal.     In  Texas,'  Nevada,'  Cali- 

'  2  Pasc.  Rev.  Code,  p.  1341  (Cr.  Code,  art.  6592). 

'  2  Comp.  Laws  1873,  P*317«  chap.  121,  %^c%,  35I2«  3513. 
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fomia/  and  Oregon '  a  warrant  of  arrest  may  be  transmitted 
by  telegraph,  and  the  telegraphic  copy  used  for  service  as  an 
original  writ.  In  the  three  States  last  named,  any  writ  or 
paper  requiring  service  in  any  civil  proceeding  may  be  trans- 
mitted by  telegraph,  and  a  valid  return  made  on  the  tele- 
graphic copy ;  while  in  Oregon,  not  only  may  the  return  of 
service  of  a  writ  sent  by  telegraph  be  made  also  by  telegraph, 
but  it  is  even  enacted  that  any  instrument  entitled  to  record 
may  be  sent  by  telegraph,  and  the  telegraphic  copy  recorded 
with  the  same  effect  as  the  original ;  and  to  this  is  added  the 
still  more  extraordinary  provision,  that  in  such  case  the  bur- 
den of  proof  shall  be  upon  the  party  denying  the  genuine- 
ness or  due  execution  of  the  original !  Such  legislation 
illustrates  forcibly  the  remarks  of  Chief  Justice  Waite  upon 
the  importance  of  this  new  and  extraordinary  agency ;  3  but 
the  present  inquiry  relates  only  to  legislation  touching  the 
secrecy  of  telegraphic  messages. 

One  of  the  reasons  assigned  by  Judge  Cooley  ^  for  oppos- 
ing "the  doctrine  that  telegraphic  authorities  may  be  required 
to  produce  private  messages,  on  the  application  of  third  per- 
sons," is :  "  It  violates  the  confidence  which  the  law  under- 
takes to  render  secure,  and  makes  the  promise  of  the  law  a 
deception.'* 

It  has  been  seen  that  no  Federal  law  exists  relating  to  the 
secrecy  of  the  telegraph.  If  the  foregoing  proposition  is 
based  upon  the  assumption  that  statutes  exist  in  all,  or  even 
most  of  the  States,  absolutely  forbidding  telegraph  employees 
to  divulge  the  messages  intrusted  to  them,  it  is  not  entirely 
accurate.  A  careful  examination  discloses  the  fact  that 
among  the  thirty-eight  States  of  the  Union,  there  are  eigh- 
teen^  in  neither  one  of  which  exists  any  statute  prohibiting 

'  Penal  Code,  tit  14,  sees.  619,  639,  640. 

'  Gen.  Laws  1872  (Deady  &  Lane),  sec.  739  et  seq,,  chap.  58  (Telegraph 
Companies). 

3  Pensacola  Telegraph  Case.  96  U.  S.  9. 

4  Am.  L.  Reg.  (February,  1879)  p.  66. 

5  Alabama,  Arkansas,  Connecticut,  Delaware,  Georgia,  Kansas,  Kentucky, 
Massachusetts,  Minnesota,  Mississippi,  Nebraska,  New  Hampshire,  North 
Carolina,  South  Carolina,  Texas,  Vermont,  Virginia,  and  West  Virginia.     The 
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or  restricting  the  disclosure,  by  telegraph  employees  or  others, 
of  the  contents  of  any  private  message  intrusted  to  them ; 
although  in  most  of  these  States  there  are  statutes  relating 
in  some  way  to  telegraph  companies,  their  privileges  and 
duties,  while  in  a  few  of  them  no  statute  exists  affecting  such 
companies  at  all.  In  these  eighteen  States,  therefore,  this 
argument  wholly  fails. 

In  each  of  the  remaining  twenty  States  some  statutory 
provision  exists  prescribing  secrecy  on  the  part  of  telegraph 
employees,  but  with  differences  worthy  of  note. 

In  the  States  of  California,'  Colorado,"  Maine,3  Maryland,^ 
Michigan,*  Missouri,*  Nevada,'  New  York,^  Ohio,^  Oregon," 
and  Tennessee,"  respectively,  the  statutes  prohibit  telegraph 
employees  from  wilfully  disclosing  or  divulging  the  contents 
of  private  messages,  except,  in  some  of  these  States,  to  the 
person  addressed,  his  attorney,  or  agent ;  in  others,  to  the 
person  addressed,  or  the  person  from  whom  received.  In 
Missouri*  a  further  exception  is  made,  **  or  to  a  court  of  jus- 
tice." In  Iowa,"  the  prohibition  is  against  **  intentionally  " 
disclosing  the  contents  of  a  private  message.  In  Indiana,'^ 
such  disclosure  is  forbidden,  "  except  to  a  court  of  justice, 
or  to  a  person  authorized  to  know  the  same."     In  Pennsyl- 

provision  heretofore  cited  from  the  Texas  Code  relates  only  to  affidavits  and 
warrants  in  criminal  cases,  which  may  be  sent  by  telegraph.  The  disclosure 
of  these  by  telegraph  employees  is  prohibited,  but  nothing  is  said  as  to  private 
messages.    2  Pasc.  Rev.  Code,  p.  1341  ( Cr.  Code,  art.  6592). 

'  Cal.  Penal  Code  tit.  14,  sects.  619,  639,  640. 

*  Gen.  Laws  1877,  sect.  777,  p.  312  et  seq. 

3  Rev.  Slat.  1 871,  p.  467,  sect,  i,  chap.  53. 

4  Md.  Code,  sect.  20,  art.  26. 

5  Comp.  Laws  187 1,  sees.  2640,  7768. 

^  I  Wag.  StoL,  p.  325,  sec.  13;  p.  507,  sec  51. 
^  2  Comp.  Laws  1873,  P*  3 '3*  ^^^*  3497'  chap.  121. 
®  7  N.  Y.  Stat  at  Large  ( Edwards),  196,  197  ( Laws  1867,  chap.  871 ). 
9  I  Sayler's  Ohio  Stat  762,. sec.  10  (Telegraph  Companies). 
'°  Gen.   Laws  1872  (  Deady  &  Lane ),  sec.  739  et  seg.,  chap.  58  ( Telegraph 
Companies). 
"  Tenn.  Code  1871  (Thomp.  Sc  Steg.  Comp.),  p.  712,  sees.  1322,  1323. 
"  Iowa  Code  1873,  sec.  1328,  chap.  6,  tit  10,  pt  i. 
'3  2  Rev.  Stat  1876,  p.  480,  sec.  73. 
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vania,'  by  the  act  of  April  14,  185 1,  and  in  New  Jersey,'  by 
an  act  literally  copied  from  the  former,  telegraph  employees 
are  forbidden  to  make  known  the  contents  of  any  dispatch 
whatever,  without  the  consent  of  the  sender  or  the  receiver, 
"  upon  any  pretence  whatever ;"  and  these  acts  further  enjoin 
upon  all  telegraph  employees,  in  relation  to  all  telegramsi 
'*  the  same  inviolable  secrecy  as  is  now  enjoined  by  the  laws 
of  the  United  States  in  reference  to  the  ordinary  mail 
service."  The  penalty,  however,  is  not  annexed,  as  usual, 
to  the  violation  of  this  injunction,  but  is  found  in  the  next 
section,  and  (alike  in  the  Pennsylvania  act  of  1851,  and  in 
the  New  Jersey  act  of  1855,  still  in  force )  is  directed  against 
any  telegraph  employee  who  shall  "  use,  or  cause  to  be  used, 
or  make  known,  or  cause  to  be  made  known,  the  contents  of 
any  dispatch  sent  or  received  in  this  State,  or  in  any  wise 
unlawfully  expose  another's  business  or  secrtts^  The  Penn- 
sylvania act  of  1851,  however,  was  amended  by  a  subse- 
quent act  3  in  some  important  particulars,  which  will  be 
separately  noticed. 

It  is  pertinent  to  consider  whether  statutes  like  these  sup- 
port such  a  proposition  as  that  the  law  has  undertaken  to 
render  secure  the  confidence  of  every  sender  of  a  teleg^phic 
message,  that  its  secrecy  shall  remain  absolutely  inviolable, 
even  by  the  process  of  the  courts. 

Clearly,  no  such  construction  can  be  put  upon  the  statutes 
of  Missouri  and  Indiana,  since  in  those  two  States  the  injunc- 
tion of  secrecy  in  terms  excepts  courts  of  justice.  Omit- 
ting Pennsylvania  and  New  Jersey  for  the  moment,  the  pro- 
hibition in  each  of  the  other  eleven  States  last  named  is 
against  the  wilful  disclosure  of  a  message, —  the  word  "  inten- 
tionally,'' used  in  the  Iowa  statute,  meaning  the  same  thing. 
Can  it  be  said  that  an  operator  has  wilfully  disclosed  the 
contents  of  a  dispatch,  when  in  fact  he  has  revealed  them 

'   I  Brightly's  Purd.  Dig.  336,  pi.  107.     Sec  2  Id,  1394,  pi.  3. 
'  Rev.  Stat  1877,  p.  1 176,  sec.  12  (Acts  1855,  p.  544,  sec.  I,  Telegraph 
Companies). 

3  Act  of  May  8,  1855;  2  Brightly's  Purd.  Dig.  1394,  pi.  3. 
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because,  and  only  because,  required  to  do  so  by  a  court,  as 
a  witness  on  the  stand,  with  the  alternative  of  imprisonment 
if  he  refuse  ?  The  question  is  not  whether  the  court  would 
be  justified,  under  such  a  statute,  in  making  or  enforcing  such 
a  demand,  but  whether  a  disclosure  made  under  such  cir- 
cumstances is  wilfully  made,  within  the  meaning  of  a  penal 
statute  ?  If  not,  the  operator  does  not  disobe/  the  law  by 
making  it.  But  if  so,  the  law  contains  no  such  promise  nor 
invites  any  such  confidence  in  the  inviolability  of  telegrams 
as  alleged ;  and  such  seems  to  be  the  correct  view  as  to  the 
statutes  of  the  eleven  States  referred  to. 

The  Pennsylvania  statute  of  1851,  identical  with  the  New 
Jersey  act  of  1855,  ^^^^  ^^  force,  was  construed  immediately 
after  its  enactment,  in  the  case  of  Henisler  v,  Freedman,'  by 
the  Philadelphia  Court  of  Common  Pleas.  It  was  held  that 
the  act  should  be  construed  as  a  whole ;  that  it  was  aimed 
only  at  "  unlawful  exposures  "  of  another's  business ;  that  an 
exposure  of  business  secrets  made  by  a  witness,  at  the  com- 
mand of  a  court,  in  the  course  of  the  administration  of 
justice,  was  a  necessary  and  lawful  exposure,  not  being  of  a 
privileged  communication,  which  it  was  also  held  that  tele- 
graphic messages,  as  such,  are  not;  and  the  witness  was 
obliged  to  disclose  the  contents  of  a  telegram  in  his  posses- 
sion as  a  telegraph  manager.""  Whether  this  decision  be 
approved  or  not,  it  is  clear  that  no  absolute  or  unqualified  as- 
surance of  the  inviolability  of  telegrams  against  legal  process 
can  be  predicated  of  the  Pennsylvania  statute  of  185 1,  nor  of 
the  identical  New  Jersey  statute  of  1855,  still  in  force. 

In  1855,  perhaps  because  of  the  decision  in  Henisler  t/. 
Freedman,3  a  further  act  was  passed  in  Pennsylvania,  requir- 
ing telegraph  companies  in  that  State  to  preserve  all  original 
telegrams  for  three  years,  and  to  produce  them  in  evidence 

'  2  Pars.  Sel.  Cas.  274;  x.  r.,  Allen's  Tel.  Cas.  i. 

'  As  the  telegram  called  for  was  identified  by  description,  and  the  relevancy 
of  its  contents  to  the  pending  issue  was  not  disputed,  this  decision  covered 
only  two  points,  viz:  the  proper  construction  of  the  statute,  and  the  non- 
privileged  character  of  telegraphic  communications,  as  such ;  which  falls  far 
short  of  the  doctrine  of  Ex  parte  Brown. 

3  Act  of  May  8,  1855;  2  Brightly's  Purd.  Dig.,  p.  1349,  pi.  3. 
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whenever  duly  subpoenaed  to  do  so  by  the  senders  or  receivers^ 
in  any  court  of  justice,  or  before  any  legislative  committee, 
where  such  court  or  committee  shall  decide  them  to  be  material 
to  any  issue  there  pending ;  except  that  confidential  com- 
munications between  attorney  and  client  are  in  no  case  to  be 
divulged.  The  courts  of  that  State  have  yet  to  determine 
the  effect  of  this  amendment  of  the  act  of  1851 ;  whether, 
for  example,  it  amounts  to  saying  that  the  contents  of  no 
private  dispatch  shall  be  disclosed,  even  on  the  witness- 
stand,  unless  called  for  by  the  sender  or  the  receiver ;  nor 
even  then,  unless  its  materiality  be  made  to  appear. 

As  to  the  remaining  five  States,  —  Florida,  *  Illinois,  * 
Louisiana,^  Wisconsin,^  and  Rhode  Island,^  —  the  statutes  of 
the  four  first  named  do  in  terms  prohibit  the  disclosure,  by  tel- 
egraph employees,  of  the  contents  of  any  private  dispatch, 
without  using  such  words  as  "  wilfully  "  or  '*  unlawfully,"  or 
any  other  qualification.  That  of  Rhode  Island  forbids  such 
disclosure  "to  a  person  not  authorized  to  receive  the  same," — 
a  somewhat  ambiguous  phrase,  but  which  may  fairly  mean, 
*'  any  person  other  than  the  person  therein  addressed." 

But  the  question  remains,  even  as  to  these  statutes, 
whether  the  doctrine  of  Ex  parte  Brown  ^  be  not  correct,  — 
namely,  that,  "  in  the  construction  of  such  acts  there  is 
always  an  implied  exception  in  favor  of  legal  process,"  and 
that,  if  the  company  or  its  employee  discloses  the  contents 
of  a  dispatch  because  commanded  by  the  courts,  "  the  dis- 
closure is  the  act  of  the  law,  not  that  of  the  company."  On 
this  ground  alone  it  was  held  in  that  case  that  the  production 
of  the  telegrams  called  for  would  not  violate  the  statutory 
injunction  of  secrecy,  without  reference  to  the  exception  in 
the  Missouri  act  in  favor  of  courts  of  justice :  citing  Lee  v. 
Birrell,7  where,  notwithstanding  the  witness  (a  collector  of 

'  Brush's  Dig.  Laws  Fla.  187 1,  p.  255,  sec.  10.  chap.  50. 
'  Rev.  Stat.  111.  1874,  sec.  7,  chap.  134. 

3  Rev.  Slat.  La.  1870,  sec.  3763. 

4  I  Stat.  Wis.,  p.  996,  sec.  19,  chap.  74. 

5  Gen.  Stat.  R.  I.  (Rev.  1872),  p.  548,  sec.  36,  chap.  230. 
^  8  Cent.  L.  J.  378. 

p  3  Camp.  337. 
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the  property-tax)  had  taken  an  official  oath  not  to  disclose 
any  thing  he  should  learn  in  that  capacity.  Lord  Ellen- 
borough  held  that  there  was  "  an  implied  exception  of  the 
evidence  to  be  given  in  a  court  of  justice,  in  obedience  to  a 
writ  of  subpoena/'  and  required  the  witness  to  "  answer  all 
questions  respecting  the  collection  of  the  tax,  as  if  no  such 
oath  had  been  administered  to  him." 

The  result  is,  then,  that  so  far  from  uniform  State  legisla- 
tion assuring  the  inviolability  of  private  telegraphic  messages, 
even  against  legal  process,  we  find  that  in  eighteen  States  of 
the  Union  no  telegraph  company  or  employee  is  under  any 
statutory  injunction  of  secrecy  whatever;  that  in  fourteen 
other  States  the  statutory  injunction  against  their  disclosing 
the  contents  of  messages  prohibits  only  "  wilful,"  or  "  inten- 
tional," or  "  unlawful "  disclosures,  implying  that  under  some 
circumstances,  presumably  including  the  command  of  a  court, 
in  aid  of  justice,  the  disclosure  is  within  the  policy  of  the 
law,  while  in  two  of  these  States  an  exception  is  expressly 
made  in  favor  of  the  courts ;  that,  although  in  five  other 
States  such  disclosures  are  prohibited  in  unqualified  terms, 
yet  none  of  these  statutes  place  telegraphic  messages,  as 
such,  on  the  list  of  privileged  communications,  nor  make  any 
direct  reference  to  legal  process,  while  the  courts  thus  far 
hold  that  in  all  such  prohibitions  legal  process  is  by  reason- 
able and  necessary  implication  excepted ;  and  that  in  the 
State  of  Pennsylvania  alone  do  the  provisions  of  the  statute 
seem  intended  to  meet  the  direct  question,  under  what  con- 
ditions the  courts  may  compel  the  disclosure  of  private  tele- 
grrams  in  evidence. 

It  will  require  different  legislation  from  this  to  justify  the 
sweeping  proposition  that  the  faith  of  the  law-making  power 
is  pledged,  either  by  the  nation  or  by  the  several  States,  that 
telegraphic  messages  are  or  shall  be  inviolable,  even  by  the 
process  of  the  courts. 

Such  being  the  present  state  of  the  controversy,  and  ex- 
isting pertinent  legislation,  it ,  cannot  be  said  that  either 
courts  or  legislators  as  yet  have  solved,  upon  definite  and 
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satisfactoiy  principles,  the   real  question  under  considera- 
tion. 

The  arguments  touching  the  compulsory  search  for  and 
production  of  telegrams  in  evidence,  pro  and  con^  are  equally 
drawn  from  principles,  each  of  which  must  be  recognized  as 
among  the  essential  conditions  of  good  government.  The 
former  assert  the  absolute  necessity  of  maintaining  the  right 
of  the  courts  to  compel  the  production  of  written  as  well  as 
oral  testimony,  when  competent  and  material,  as  to  which  the 
court,  and  not  the  witness,  must  jrige;  and  further,  that 
this  right  of  the  courts  can  admit  of  no  exceptions,  other 
than  those  limited  classes  of  communications  which  public 
policy  requires  to  be  uniformly  privileged,  without  reference 
to  their  contents  or  materiality  to  the  pending  issue.  The 
latter  insist  upon  "  the  right  of  the  people  [guaranteed,  but 
not  created,  by  the  Constitution]  to  be  secure  in  their 
persons,  houses,  papers,  and  effects,  from  unreasonable 
searches  and  seizures ; ''  and  upon  not  only  the  manifest 
unreasonableness^  but  the  startling  danger  to  private  right  and 
the  public  welfare,  of  permitting  inquisitorial  searches  to  be 
made  —  possibly  at  the  instigation  and  to  serve  the  ends  of 
a  political  or  business  rival,  or  a  personal  enemy  —  into  the 
immense  and  indiscriminate  mass  of  private,  often  confiden- 
tial, correspondence,  the  accumulation  of  which  in  the  cus- 
tody of  a  private  corporation  is  an  exceptional,  and  perhaps 
unavoidable,  feature  of  the  telegraph  system. 

Neither  side  has  successfully  met  the  real  argument  of 
the  other,  nor  can  even  deny  its  weight  and  pertinency, 
within  proper  limits ;  but  neither  has  reconciled  the  two  by 
pointing  out  what  those  limits  are.  It  remains  for  the  courts 
of  last  resort  ^o  fulfil  that  duty  in  such  manner  that  the 
cufrent  of  authority  shall  not  hastily  be  turned  aside  from 
the  ancient  channels  of  the  Constitution,  nor  the  supposed 
necessities  of  public  justice  be  allowed  to  outweigh  other 
vital  considerations  of  the  public  welfare. 

The  fundamental  proposition  in  support  of  the  right  thus 
maintained  for  the  courts,  on  the  one  hand,  is  one  which 
cannot  be  questioned  for  a  moment.     The  case  of  Amey  v. 
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Long,  9  East,  473,  decided  in  1808,  turned  directly  upon  the 
question  whether  a  writ  of  subpoena  duces  tecum  was  of  com- 
pulsory obligation.  Lord  EUenborough,  delivering  the  unan- 
imous opinion  of  the  Court  of  King's  Bench,  upon  motion 
in  arrest,  after  full  consideration,  said :  — 

''The  right  to  resort  to  means  competent  to  compel  the  produc- 
tion of  written  as  well  as  oral  testimony  seems  essential  to  the 
very  existence  and  constitution  of  a  court  of  common  law,  which 
receives  and  acts  upon  both  descriptions  of  evidence,  and  could  not 
possibly  proceed  with  due  effect  without  them.  And  it  is  not  pos- 
sible to  conceive  that  such  courts  should*have  immemorially  con- 
tinued to  act  upon  both,  without  great  and  notorious  impediments 
having  occurred,  if  they  had  been  furnished  with  no  better  means 
of  obtaining  written  evidence  than  what  the  immediate  custody 
and  possession  of  the  party  who  was  interested  in  the  production 
of  it,  or  the  voluntary  favor  of  those  in  whose  custody  the  required 
instruments  might  happen  to  be,  afforded." ' 

This  unanswerable  statement  of  the  reason  and  necessity 
for  such  a  power  has  ever  since  been  recognized  as  the  law.' 
It  follows  that  the  burden  is  upon  those  who  deny  the  right 
of  the  courts  to  compel,  by  a  subpoena  duces  tecum,  the  pro- 
duction of  telegrams  in  evidence,  to  show  why,  or  under 
what  circumstances,  this  species  of  private  writings  should 
be  excepted  from  the  general  rule. 

It  is  to  be  observed,  however,  that  in  Amey  v.  Long  the 
question  was  raised  and  decided  only  upon  the  most  general 
grounds.  There  was  no  doubt  as  to  the  materiality  of  the 
paper  called  for,  no  suggestion  that  it  was  privileged,  nor 
that  it  was  in  any  way  confidential,  nor  of  any  inconvenience 
to  any  third  person  from  its  production,  nor  that  the  issue  of 
the  writ  was  improper  or  improvident  upon  any  ground  of 
public  policy.  Lord  EUenborough's  statement  of  the  rule, 
therefore,  assumed  the  existence  of  every  condition  which 
could  justify  the  exercise  of  the  power,  and  simply  announced 
the  general  principle  upon  which  it  ultimately  rests.     But, 

'  9  East,  484. 

*  I  Whart  on  Ev.,  sec.  377 ;  i  Greenl.  on  Ev.,  sec.  558 ;  2  Tidd's  Pr.  806 ; 
Bull  V,  Loveland,  10  Pick.  14. 
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even  in  doing  this,  he  distinguished  the  case  of  Miles  v. 
Dawson,'  where  Lord  Kenyon  refused  to  compel  a  witness 
to  produce  a  power  of  attorney  in  his  possession ;  saying  that 
this  case  — 

*  *  *  ''establishes,  in  principle,  nothing  more  than  this: 
that  there  are  circumstances  in  respect  of  which  the  production  of 
an  instrument,  required  in  the  terms  of  a  subpoena,  would  not  be 
enforced  by  the  authority  of  a  court ;  which  is  a  proposition  too 
clear  to  be  doubted.  *  *  *  It  is  in  every  instance  a  question 
for  the  consideration  of  the  judge  at  Nisi  Prius^  whether,  upon 
principles  of  reason  and  equity ^  such  production  should  be  required 
by  him ;  and  of  the  court  afterwards,  whether,  having  been  there 
withheld,  the  party  should  be  punished  by  attachment." 

The  true  doctrine  of  Amey  v.  Long  is,  therefore,  by  no 
means  an  unqualified  assertion  of  the  right  of  the  courts 
to  compel  the  production  of  papers  in  evidence  by  third 
persons,  under  all  circumstances.  Stated  with  reference  to 
its  proper  foundation  and  just  limits,  it  might,  perhaps,  take 
some  such  form  as  this :  — 

That  a  court  of  law ^  when  engaged  in  administering  justice, 
by  determining  facts  in  dispute  between  parties  before  it,  in 
order  to  apply  to  those  facts,  when  ascertained,  appropriate 
rules  of  law,  has  the  right  to  compel  witnesses  to  attend  and 
give  competent  and  relevant  testimony  in  their  possession, 
whether  oral  or  written,  touching  the  facts  matericU  to  be  de- 
termined;  which  right  of  necessity  includes  the  power  to  com- 
pel such  witnesses  to  produce  in  evidence  private  writings  or 
documents  in  their  possession,  —  not  being  privileged,  —  the 
disclosure  of  whose  contents  appears  to  be  a  necessary  part 
of  the  testimony  so  required. 

If  this  be  a  correct  statement  of  the  doctrine  of  Amey  v. 
Long,  and  of  the  conditions  under  which  it  applies,  it  may 
serve  as  a  guide  in  determining  the  just  limits  of  the  power 
in  question.  When  Lord  EUenborough  declared  that  in 
every  instance  it  behoved  the  court  to  determine  whether 
"  the  principles  of  reason  and  equity  "  required  the  com- 

'  I  Esp.  405. 
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pulsory  production  of  any  paper,  he  certainly  intended  that 
unless  such  conditions  were  fulfilled  the  court  had  no  right, 
in  any  case,  to  put  forth  such  a  power.  Lord  Redesdale, 
speaking  of  discovery  in  equity,  tersely  stated  the  true  func- 
tion of  courts:  of  law,  also,  in  compelling  the  disclosure  of 
facts,  in  saying :  — 

"As  the  object  of  the  court  in  compelling  a  discovery  is  either 
to  enable  itself  or  same  other  court  to  decide  on  matters  in  dispute 
between  the  parties^  the  discovery  sought  must  be  material  either  to 
the  relief  prayed  by  the  bill,  or  [in  suits  for  discovery  only]  to  some 
other  suit  actually  instituted,  or  capable  of  being  instituted." ' 

The  arguments  against  the  compulsory  production  of  tele- 
grams have  been  made  vulnerable  by  a  failure  to  distinguish 
between  those  cases  in  which  the  power  of  the  court  may 
be  legitimately  employed  to  compel  the  production  of  evi- 
dence called  for  with  certainty,  and  competent  and  relevant 
when  produced,  and  those  in  which  it  is  invoked  for  the 
very  different  purpose  of  searching  through  papers  in  the 
possession  of  third  parties  in  order  to  find  out  whether  any, 
and  which,  of  them  can  be  used  in  evidence.  In  the  former, 
the  purpose  is  just,  the  right  undeniable.  In  the  latter,  the 
purpose  is  inquisitorial  and  oppressive,  and  the  power  at 
variance  with  the  essential  conditions  of  free  government,  as 
well  as  with  fundamental  principles  of  common  law  and  con- 
stitutional right.  The  distinction  is  a  vital  one,  however 
difficult  its  application  may  sometimes  be.  It  cannot  be 
disregarded  on  either  side  without  leading  to  mistaken  and 
mischievous  conclusions. 

If  the  opponents  of  the  compulsory  production  of  tele- 
grams had  confined  their  argument  to  enforcing  the  consti- 
tutional guaranty  against  unreasonable  searches  and  seizures, 
it  is  difficult  to  see  how  it  could  have  beeii  answered.  In 
fact,  in  the  Barnes  case '  and  in  Ex  parte  Brown  3  their  argu- 

'  Miiford's  Eq.  PI.  306.     See  Hare  on  Discovery  (2d  ed.,  1876),  136,  chap. 
2,  sec.  I. 

'  Cong.  Rec,  vol.  V„  pt.  i,  p.  604. 

3  8  Cent.  L.  J.,  No.  19,  p.  378  (April  29,  1879). 
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ment  to  that  end  was  not  answered,  and  in  no  other  reported 
case  was  this  question  raised.  In  the  former,  the  House 
Judiciary  Committee  made  no  other  reply  to  it  than  the 
evasive  (one  is  tempted  to  say,  flippant)  assertion  that,  "  in 
the  hundreds  of  cases  in  which  a  subpoena  duces  tecum  has 
been  resorted  to  [by  courts  and  legislaturefs],  the  similarity 
which  the  witness  supposes  to  exist  between  that  writ  and 
the  general  warrants  condemned  by  the  Constitution  has 
never  yet  been  detected."  In  Ex  parte  Brown,  the  consti- 
titutional  argument  was  treated  as  scarcely  relevant,  in  virtue 
of  what  seems  a  singularly  narrow  construction  of  that  con- 
stitutional provision,  presently  referred  to. 

Unfortunately,  the  tendency  of  other  arguments  employed 
against  the  power  in  question  is  in  direct  conflict  with  the 
true  doctrine  of  Amey  v.  Long,  and  would  not  only  prevent 
the  abuse,  but  deny  under  any  circumstances  the  application 
to  telegrams,  of  the  power  there  asserted,  —  as,  when  Judge 
Cooley  lays  it  down*  that  "  the  public  are  not  entitled  to  it 
[private  correspondence  by  telegraph]  for  any  purposed 
None  of  the  reasons  in  support  of  so  broad  a  statement  ap- 
pear to  be  sufficient. 

For  example,  an  argument  is  drawn  by  analogy  from  the 
inviolability  of  letters  in  the  mail.  But  we  have  seen  that 
this  analogy  will  not  bear  examination.  If  it  rests  upon  the 
postal  statutes,  they  protect  letters  only  during  actual  transit 
in  the  mail,  and  this,  for  reasons  which  do  not  apply  to 
telegrams  at  all.  Nor  can  it  be  inferred  from  the  doctrine  of 
Ex  parte  Jackson,  above  cited,  —  namely,  that  sealed  letters, 
while  in  the  mail,  are  within  the  guaranty  of  the  Constitution 
as  to  unreasonable  searches  and  seizures,  —  because  the  trust 
assumed  and  confidence  invited  by  the  government,  which 
would  make  the  search  or  seizure  of  sealed  letters,  while  in 
the  mail,  "  unreasonable,"  do  not  exist  in  respect  of  tele- 
grams remaining  in  the  custody  of  a  private  telegraph  com- 
pany.   The  two  English  election  cases '  in  which  the  court 

*  Const.  Lim.,  p.  307,  note. 

>  Taunton  Case,  2  O'Malley  &  H.  72;  Stroud  Case,  Id.  100,  112. 
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refused  to  compel  the  production  of  private  telegrams  went 
on  the  precise  ground  that,  by  the  establishment  of  the  pos- 
tal telegraph,  the  government  had  invited  a  confidence  on 
the  part  of  the  senders  of  telegrams  which  it  would  be 
against  public  policy  to  violate.  If,  therefore,  the  Constitu- 
tion does  protect  telegrams  from  search  or  seizure,  as  well  as 
sealed  letters  while  in  the  mail^  this  must  be  for  some  reason 
independently  applicable  to  telegrams  as  such ;  and  thus,  in 
that  regard  also,  the  supposed  analogy  fails.  Moreover,  it 
is  held  in  Ex  parte  Jackson  that  even  sealed  letters  in  the 
mail  are  subject  to  search  and  seizure,  provided  the  prohi- 
bition of  the  Constitution  against '' nameless  warrants''  be 
observed.  It  is  only  "  unreasonable  searches  and  seizures," 
whether  of  persons,  houses,  papers,  or  effects,  which  are 
forbidden. 

So,  the  argument  from  the  supposed  statutory  injunctions 
against  disclosure  by  telegraph  employees,  if  sound,  should 
include  all  telegrams,  under  all  circumstances.  But  we  have 
seen  that  this  argument  wholly  fails  in  eighteen  States,  be- 
cause in  neither  of  them  any  such  statute  exists ;  and  the 
statutes  prescribing  secrecy  which  exist  in  the  other  States, 
whether  unqualified  in  terms  or  not,  are  fairly  susceptible  of 
a  construction,  and  the  courts  have  uniformly  construed 
them,*  in  harmony  with  the  doctrine  of  Amey  v.  Long. 

The  argument  from  the  confidential  character  of  telegrams 
as  between  the  parties  to  them,  and  the  express  or  implied 
pledge  of  secrecy  by  the  telegraph  companies,  is  still  less 
satisfactory.  It  assuines  that  the  law  respects  as  privileged, 
without  regard  to  their  contents  or  relevancy  to  the  pending 
issues,  all  communications  which  the  parties  to  them  intend 
shall  be  secret  or  confidential.  It  must  amount  to  this,  or 
to  nothing.  But  it  is  perfectly  well  settled  that  no  commu- 
nication, however  confidential,  or  growing  out  of  personal^ 
social,  or  business  relations  however  intimate,  is  for  that 
reason  protected  from  disclosure  on  the  witness-stand^ 
unless  it  fall  within  one  of  the  special  and  limited  classes 

'  Ex  parte  Brown,  8  Cent.  L.  J.  378;  Henisler  v.  Freedman,  2  Pars.  Sel. 
Cas.  274. 

VOL.  V.  NO.  4  34 
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which  the  law  itself  makes  privileged  for  reasons  of  public 
policy/ 

In  truth,  all  these  arguments  amount  simply  to  the  claim 
that  private  telegraphic  messages,  as  such^  without  reference 
to  their  contents,  constitute  a  new  class  of  privileged  com- 
munications. But  no  statute  gives  color  to  any  such  claim, 
and  the  courts  have  uniformly  denied  it."  In  each  of  the 
cases  cited  3  the  telegrams  called  for  were  specified,  and 
were  shown  or  admitted  to  be  relevant.  In  none  of  them 
was  the  constitutional  question  raised.  The  controversy  was 
narrowed  in  all  of  them  to  the  single  question,  whether  a 
private  message,  the  fact  and  contents  of  which  are  con- 
fessedly relevant  to  pending  issues,  and  otherwise  competent, 
is  to  be  classed  with  privileged  communications,  —  such  as 
those  between  attorney  and  client,  husband  and  wife, —  on  the 
sole  ground  that  it  was  transmitted  by  electric  telegraph, 
instead  of  by  letter,  or  by  word  of  mouth.  The  decision 
was  necessarily  against  such  a  claim.  The  familiar  reasons 
of  public  policy  which  make  certain  classes  of  communica- 
tions uniformly  privileged,  without  regard  to  their  nature  or 
contents,  obviously  have  no  application  to  telegraphic  mes- 
sages as  such.     Said  the  court  in  Henisler  v,  Freedman  M  — 

"  The  wife  and  husband  are  not  permitted  to  testify  against  each 
other,  nor  is  the  counsel  permitted  to  reveal  the  secrets  of  his 
client,  because  otherwise  the  most  important  social  relations  could 
not  effectively  exist.  The  claim  that  society  has  on  the  testimony 
of  all  its  members,  in  courts  appointed  to  administer  public  justice, 
is  made  to  give  way  in  such  cases  to  the  maintenance  of  other  great 
relations,  in  which  the  public  are  even  more  interested." 

How  can  it  be  said  that  if  A.,  wishing  to  communicate 
with  B.,  chooses  to  transmit  his  thoughts  by  electric  tele- 

'  Whart.  on  Ev.,  sec.  607;  Corps  v.  Robinson,  2  Wash.  C.  Ct  389;  Burn- 
ham  V,  Morrissey,  14  Gray,  240. 

'  Henisler  v,  Freedman,  2  Pars.  Sel.  Cas.  274 ;  j.  r.,  Allen's  Tel.  Cas.  I ; 
The  State  v  Litchfield,  58  Me.  267;  s,  c,  Allen's  Tel.  Cas.  494;  National 
Bank  v.  National  Bank,  7  VV.  Va.  544. 

3  Ibid. 

4  2  Pars.  Sel.  Cas.  276 ;  j.  c,  Allen's  Tel.  Cas.  3. 
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graph  instead  of  by  oral  or  written  message,  he  thereby 
creates  or  enters  into  a  relation  with  B,  which  it  is  the  para- 
mount interest  of  society  itself  to  protect,  by  making  privi- 
leged and  inviolable  every  communication  transmitted  in  that 
manner,  without  reference  to  its  contents,  even  at  the  expense 
of  the  regular  administration  of  justice  ?  Such  a  rule,  if 
prescribed  at  all,  must  be  uniform ;  every  communication 
sent  by  telegraph  must  be  privileged,  as  is  every  communi- 
cation between  attorney  and  client,  or  husband  and  wife.  But 
why  should  a  given  message,  which,  if  orally  communicated 
or  delivered  through  the  mail,  would  be  subject  to  com- 
pulsory disclosure,  become  a  privileged  communication  if 
sent  by  telegraph  ?  This  would  be  discriminating,  not  in  the 
interest  of  the  parties  concerned,  or  of  society  at  large,  but 
of  the  business  of  the  telegraph  companies.  Public  policy, 
in  respect  of  what  communications  shall  be  privileged,  has 
nothing  to  do  with  the  mode  of  their  transmission,  nor  with 
the  motive  of  its  selection,  nor  with  the  desire  of  either  or 
both  parties  for  secrecy,  but  solely  with  the  consequences  to 
society  at  large  of  permitting  or  prohibiting  their  disclosure 
in  aid  of  justice.  In  order,  therefore,  to  support  the  claim 
that  telegraphic  messages,  as  such,  should  be  held  privileged 
communications,  it  must  be  shown  that  unless  they  are,  the 
electric  telegraph  cannot  be  generally  made  available  as  a 
medium  of  communication,  and  also  that  this  consequence 
would  be  more  injurious  to  society  than  the  denial  to  the 
courts  of  this  means  of  attaining  the  truth.  But  the  former 
proposition  is  untrue,  as  experience  demonstrates ;  and  as  to 
the  latter,  the  unquestionable  danger  of  abuse  is  to  be  met 
by  applying,  not  by  perverting,  sound  legal  principles. 

On  the  other  hand,  the  immensely  increased  facilities  for 
crime,  and  the  grave  obstructions  to  public  justice  which 
would  result  from  placing  telegraphic  messages,  as  such,  on 
the  list  of  privileged  communications,  are  forcibly  stated  by 
the  court  in  the  cases  already  cited,  of  The  State  v.  Litch- 
field and  Henisler  v,  Freedman.  And  the  answer  made  to 
this  by  Judge  Cooley,'  —  namely,  that  the  United   States 

*  Am.  L.  Reg.  72  (February,  1879). 
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postal  laws  do  now  protect  the  correspondence  of  criminals 
transmitted  through  the  mail,  incidentally,  indeed,  but 
because  in  the  interest  of  society  at  large  all  private  corre- 
spondence should  be  inviolable  —  is  met  ( as  we  have  seen  ) 
by  a  twofold  reply :  that  the  public  policy  which  protects 
all  private  correspondence  while  passing  through  the  mail 
does  not  rest  upon  the  particular  mode  of  transmission,  —  i.  ^., 
by  written  as  distinguished  from  oral  message, — nor  upon  any 
relation  between  the  sender  and  receiver,  but  upon  a  trust 
voluntarily  assumed  and  public  confidence  invited  by  the 
government  itself;  and,  also,  that  from  the  moment  this  trust 
is  fulfilled,  all  such  correspondence,  not  otherwise  privileged, 
does  at  once  become  subject  to  the  process  of  the  courts, 
under  proper  lawful  conditions. 

It  seems  clear,  therefore,  that  the  arguments  which  would 
not  merely  confine  within  its  true  limits  the  doctrine  of  Lord 
EUenborough  in  Amey  v.  Long,*  but  deny  its  application 
under  any  circumstances  to  telegraphic  messages,  have  been 
rightly  disregarded  by  the  courts. 

But  the  House  Judiciary  Committee  in  the  Barnes  Case,' 
and  the  St.  Louis  Court  of  Appeals  in  Ex  parte  Brown,^  have 
carried  that  doctrine  to  the  opposite  extreme. 

It  was  maintained  in  these  cases,  in  efiect,  that  it  is  com- 
petent for  a  court,  or  for  a  legislative  committee,  not  only  to 
compel  the  production  by  a  third  party,  under  a  subpcena 
duces  tecufHy  of  private  papers  in  his  possession,  the  compe- 
tency and  relevancy  of  whose  contents  are  at  least  prima 
facie  established,  but  also  to  compel  the  manager  of  a  tele- 
graph company  to  search  for  and  produce  the  originals  or 
copies  of  all  telegrams  which,  during  six  months  preceding, 
may  have  passed  between  persons  not  before  the  court,  with- 
out reference  to  their  contents  or  subject-matter,  and  without 
tv^n  prima  facie  proof  of  their  competency  or  their  relevancy 
to  any  issue  pending,  in  order  that  the  court,  or  a  grand  jury, 

«  9  East.  473- 

'  Cong.  Rec,  vol.  V,,  pt.  i,  p.  604. 

3  8  Cent.  L.  J.  378. 
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or  a  legislative  committee,  may  inspect  them  all,  and  find 
out  which,  if  any,  are  competent  for  any  purpose,  and  rele- 
vant to  the  matter  under  examination.  The  former  propo- 
sition is  the  true  doctrine  of  Amey  v.  Long ;  the  latter,  we 
repeat,  is  something  wholly  different  and  untenable. 

In  answer  to  the  argument  of  counsel,  that  such  an  enforce- 
ment of  the  writ  would  be  an  "unreasonable  search  and 
seizure  "  of  private  papers  within  the  prohibition  of  the  Con- 
stitution, the  court  said,  in  Ex  parte  Brown,  that  the  eleventh 
section  of  the  Missouri  Bill  of  Rights  ( identical  with  the 
fourth  amendment  to  the  Federal  Constitution)  — 

*  *  *  '<  has  little  bearing  upon  the  present  question,  except  byj 
way  of  argument  and  illustration.  *  ♦  ♦  Apart  from  the  general 
nature  of  the  warrants,  which  was  the  great  evil  and  the  decisive 
ground  of  illegality, —  a  truth  which  is  perpetuated*  in  the  lan- 
guage of  the  constitutional  provision, —  the  point  was  the  indis- 
criminate seizure  of  all  papers  which  the  accused  preserved  in  the 
privacy  of  his  home,  and  the  illegality  of  compelling,  by  force,  the 
communication  of  the  contents  of  those  papers,  thereby  constrain- 
ing the  person,  so  far  as  the  papers  availed  against  him,  to  become 
his  own  accuser." 

The  court  also  say  : — 

"It  is  further  urged  that  there  is  no  sufficient  or  certain  descrip- 
tion of  the  papers  required.  *  *  *  But  the  obligation  of 
secrecy  imposed  by  law  on  the  grand  jury  is  a  sufficient  answer  to 
the  objection  that  the  subject-matter  of  the  dispatches  is  not  indi- 
cated." 

The  limits  of  this  paper  forbid  more  than  a  brief  state- 
ment of  some  reasons  why  the  power  asserted  in  the  two 
cases  referred  to  does  not  belong  to  the  courts,  and  is 
within,  the  prohibition  of  the  Constitution. 

I.  No  such  power  is  asserted  or  implied  by  the  ruling  in 
Amey  v.  Long.  That  case  assumes  that  the  evidence  called 
for  is  at  least  prima  facie  competent  and  relevant.  But  the 
very  object  of  this  compulsory  search  is  to  find  out  whether 
the  suspected  papers  contain  such  evidence,  and  this  in 
disregard  of  the  rights  of  third  parties,  and  of  the  "prin- 
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ciples  of  reason  and  equity"  appealed  to  by  Lord  Ellen- 
borough.  A  subpoena  duces  tecum  issued  under  such  circum- 
stances,  and  for  such  a  purpose,  —  fishing  for  evidence  on 
suspicion,  without  proof,  —  is  the  very  counterpart  of  a 
search-warrant  obtained  to  hunt  for  goods  not  even  alleged 
to  have  been  stolen,  and  without  any  of  the  prerequisites 
which  the  Constitution  exacts  even  from  criminal  justice. 

2.  The  plea  that  such  a  power  will  always  be  exercised  in 
the  sound  discretion  of  the  court  does  not  meet  the  objec- 
tion, even  were  it  not  always  dangerous  to  enlarge  that  dis- 
cretion  in  matters  of  personal  right.  But  the  function  of  a 
court  to  determine  whether  evidence  proposed  to  be  offered 
is  admissible,  is  something  completely  different  from  this 
alleged  right  of  a  court  to  order  the  private  papers  of  a  third 
person  to  be  searched  or  produced,  in  order  that  the  courts 
by  inspecting  them,  may  determine  whether  they  contain 
admissible  evidence.  The  one  is  a  judicial  duty;  the  other 
an  inquisitorial  and  irresponsible  power,  always  liable  to 
inflict  grave  and  unjustifiable  injury  on  third  parties.  No 
such  right  can  belong  to  a  court  without  at  \^^,s\,  prima  facie 
proof  that  the  papers  called  for,  being  also  particularly 
described,  are  competent  and  relevant ;  for  it  is  precisely  on 
that  assumption  that  the  right  to  compel  their  production,  in 
aid  of  the  administration  of  justice,  depends.  It  is  begging 
the  question,  therefore,  to  reply  that  the  court  will  exercise  a 
sound  discretion  in  the  inspection  and  disposition  of  private 
papers  thus  forcibly  brought  before  it  on  suspicion  of  their 
relevancy,  when  it  does  not  yet  appear  that  the  court  has 
any  right  to  examine  those  papers  at  all.'  Doubtless  it  is  a 
very  grave  and  difficult  practical  question  —  probably  the 

'  Lord  Denman,  in  Doe  v,  James,  2  Mood.  &  R.  47,  refused  to  order  an 
attorney  to  produce  a  will  left  with  him  by  a  client ;  and  to  the  argument  that 
it  might,  on  inspection  by  the  court,  prove  to  be  a  will  of  personalty,  which 
ought  to  have  been  proved,  and,  being  thus  made  public,  would  not  be  within 
the  professional  privilege,  said  :  **  It  is  suggested  that  it  is  a  will  of  personalty, 
and  that  I  may  refer  to  it  to  ascertain  whether  the  fact  be  so ;  but  I  do  not 
think  that  a  judge  has  any  more  privilege  to  examine  the  document  than  any 
one  else.  I  cannot  call  on  the  witness  to  produce  it''  This  ruling  was  cited 
approvingly  by  Maule,  J.,  in  Volant  v,  Soyer,  13  C.  B.  235. 
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turning-point  of  the  whole  controversy — just  when  that  right 
of  the  court  does  exist.  Like  many  other  practical  ques- 
tions in  the  administration  of  justice,  it  cannot  be  answered 
beforehand  for  each  case,  any  more  than  an  exact  statement 
can  be  made  of  the  circumstances  necessary  to  constitute 
fraud,  or  to  impart  constructive  notice,  or  of  the  length  of 
"  a  reasonable  time."  What  can  be  done  is  to  distinguish 
clearly  the  "  principles  of  reason  and  equity,"  and  of  con- 
stitutional right,  by  which,  in  every  instance,  as  Lord  Ellen- 
borough  said,*  courts  must  be  guided  in  the  exercise  of  such 
a  power ;  to  recognize  the  dangers  which  environ  it,  and  to 
provide  such  safeguards  —  as  definite  as  may  be  —  as  will  re- 
duce these  to  the  minimum  of  possible  injustice  and  wrong. 
3.  The  doctrine  of  Ex  parte  Brown  is  inconsistent  with 
the  established  principles  of  evidence,  whether  at  law  or  in 
equity. 

a.  At  common  law,  the  fundamental  theory  on  which  the 
pleadings  were  made  up  was  the  elimination  from  the  case 
of  all  matters  not  essential  to  the  precise  dispute  between 
the  parties.  As  to  the  evidence,  nothing  is  admissible  which 
is  not  relevant  to  the  issues  thus  framed."  Nothing  else 
is  evidence  in  the  cause,  and  the  compulsory  power  of 
the  court  can  rightfully  extend  to  nothing  else.  It  cannot, 
therefore,  be  rightfully  invoked  in  invitum  by  either  party, 
unless  bona  fide  invoked  for  that  purpose  ;  and  that  such  is 
the  fact  should  be  first  made  to  appear,  as  well  to  establish 
the  right  as  to  guard  against  its  abuse. 

b.  In  equity,  the  power  of  discovery  has  always  been  strictly 
limited  to  matters  apparently  material  to  the  plaintiff's  case. 
The  first  two  of  Vice-Chancellor  Wigram*s  five  propositions  3 
of  the  Law  of  Discovery  insist  on  this  condition.     Mr.  Hare  ^ 

'  Amey  v.  Long,  9  East,  473. 

'  I  Grecnl.  on  Ev.,  sec.  51 ;  Malcolmson  v,  Clayton,  13  Moore  P.  C.  198; 
Stephen's  Dig.  of  Ev.  (1876)  p.  4;  Whart  on  Ev.,  sees.  25,  29. 

3  Wigr.  on  Disc.  15,  16.  The  learned  author,  in  opening  his  treatise,  says 
(p.  2) :  **  The  exercise  of  a  jurisdiction  of  this  nature  cannot  be  otherwise 
than  pregnant  with  danger  to  the  interests  of  those  against  whom  it  may  be 
enforced,  unless  careful  provision  be  made  for  guarding  against  its  abuse." 

4  Hare  on  Disc.  (2d  ed.,  1876)  p.  136,  chap.  2. 
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cites  Lord  Redesdale '  to  the  like  effect,  —  which,  indeed,  is 
familiar  law.  The  same  doctrine  is  held,  more  strongly,  if 
possible,  in  respect  of  private  papers ;  and  such  chancellors 
as  Redesdale,'  Loughborough,^  Eldon,^  and  Thurlow '  have 
recognized  the  mischiefs  attending  their  unnecessary  pro- 
duction and  inspection.  Said  Lord  Loughborough,  in 
Shaftesbury  v,  Arrowsmith  :  *  — 

''Permitting  a  general,  sweeping  survey  into  all  the  deeds  of  a 
family,  must  be  attended  with  very  great  danger  and  mischief. 
*  *  *  It  may  set  up  a  title,  not  for  the  benefit  of  the  plain- 
tiff, but  to  the  injury  of  the  devisees,  indulging  a  speculation  to  the 
prejudice  of  parties  whose  interest  this  court  has  no  right  to  invade,^* 

Lord  Thurlow,  having  at  first  held^  that  negative  pleas 
were  not  good  in  equity,  changed  his  opinion,  and  admitted 
them  ;  ^  which,  Lord  Redesdale  states,^  was  on  the  express 
ground  that  by  compelling  an  answer  and  discovery  to  every 
bill,  however  false  its  suggestions,  "  the  title  to  every  estate, 
the  transactions  of  every  commercial  house,  and  even  the 
private  transactions  of  every  private  family,  might  be  ex- 
posed ;  and  this  might  be  done  in  the  name  of  a  pauper,  at 
the  instigation  of  others,  and  for  the  worst  of  purposes." 
But,  may  not  even  greater  mischiefs  attend  the  enforced 
and  indiscriminate  production  of  private  telegrams  accumu- 
lated on  the  files  of  a  company  ?  A  defendant  in  equity 
might  at  least  refuse  to  answer  interrogatories  not  apparently 
material  to  the  plaintiffs  case,  but  this  unrestricted  power  of 
search  drags  every  relevant  and  irrelevant  message  into 
court. 

4.  The  possibilities  of  abuse  become  still  greater  when 

«   Milford's  Eq.  PI.  306. 

»  Id.  241. 

3  4  Ves.  66,  71. 

^  Cock  V.  St   Bartholomew  Hospital,  8  Ves.  141 

5  Hall  V,  Noyes,  3  Bro.  C.  C.  483,  489. 

^  4  v  es.  66,  71  ;  J.  r.,  Langd.  Cas.  in  Eq.  PI.  380. 

7  Gun  V.  Prior,  i  Cox,  197. 

^  Hall  V,  Noyes,  3  Bro.  C.  C.  483,  489. 

9  Mitford's  Eq.  PI.  241. 
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the  indiscriminate  information  thus  obtained  is  submitted, 
not  to  a  court,  but  to  a  committee  of  investigation,  or  to  a 
grand  jury.  It  is  not  wise  to  put  too  severe  a  strain  upon 
the  virtue  even  of  statesmen,  nor  absolutely  certain  that 
every  such  committee  will  scrupulously  guard  the  secrets, 
perhaps  of  personal  or  political  rivals,  not  relevant  to  the 
inquiry  in  hand,  which  the  sifting  of  six  months'  accumulated 
telegrams  might  reveal.  As  to  the  grand  jury,  the  obliga- 
tion of  secrecy  imposed  on  them  by  law  by  no  means  suffi- 
ciently answers  the  objection  to  an  indiscriminate  seizure  of 
telegrams  for  their  inspection.  That  obligation  relates  to 
matters  supposed  to  come  legitimately  to  their  knowledge. 
It  does  not  authorize  nor  justify  them  in  compelling  con- 
fidences which  their  duties  do  not  require.  Such  a  plea 
concedes  the  right  of  every  man  to  be  protected  from  any 
unauthorized  exposure  of  his  private  affairs.  And  since  the 
wrong  done  him  by  such  an  exposure  does  not  depend  on 
the  number  or  office  of  those  to  whom  it  is  made,  but  on  the 
fact  that  it  was  unauthorized, —  as  the  right  of  action  for  a 
libellous  letter  is  complete  if  it  be  published  but  to  one 
person,  —  the  wrong  is  complete,  and  the  mischief  may  be 
irremediable,  though  it  be  made  to  the  grand  jury  alone. 
Moreover,  while  it  is  true  that  in  Missouri  grand  jurors 
cannot  testify  as  to  what  took  place  before  them,  except 
to  impeach  a  witness  or  to  support  a  prosecution  for  per- 
jury,* the  law  is  diflTerent  elsewhere.  In  Mississippi,'  grand 
jurors  are  bound  by  no  oath  of  secrecy.  In  Massachu- 
setts,3  Indiana,^  Pennsylvania,5  and  North  Carolina,*  and 
perhaps  in  other  States,  it  is  held  on  general  principles 
of  public  policy  that,  notwithstanding  his  oath  of  secrecy,  a 
grand  juror  may  be  required,  both  in  criminal  and  civil  cases, 
to  testify  to  matters  which  came  before  him  as  such ;  and 
Mr.  Bishop,  reviewing  these  cases,  maintains  the  true  prin- 

'  Beam  v.  Link,  27  Mo.  261. 

*  Bishop's  Cr.  Proc,  sec.  858,  note  i. 

3  The  Commonwealth  v.  Mead,  13  Gray,  170. 

*  Shattuck  V.  The  State,  1 1  Ind.  477. 
5  Huidekoper  ».  Cotton,  3  Watts,  56. 

*  The  State  v,  Broughton,  7  Ired.  96. 
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ciple  to  be,  that  after  the  person  indicted  is  under  arrest,  the 
grand  juror's  obligation  of  secrecy  should  yield  to  the  duty 
of  disclosure  in  the  interest  of  justice/  Thus,  by  no  cir- 
cuitous route,  the  compulsory  disclosure  to  a  grand  jury  of 
irrelevant  private  telegrams  might  lead  to  that  very  "  evil 
and  illegality  "  of  general  warrants  deprecated  by  the  court 
in  Ex  parte  Brown,"  the  constraining  a  person,  by  the 
enforced  production  of  his  private  papers,  to  become  his  own 
accuser. 

5.  This  "evil  and  illegality"  of  general  warrants,  said  the 
court  in  that  case,  was  the  evil  chiefly  aimed  at  by  the  con- 
stitutional guaranty  against  "unreasonable  searches  and 
seizures"  of  private  papers,  namely,  "the  indiscriminate 
seizure  of  private  papers  preserved  by  a  man  in  the  privacy 
of  his  home,  thereby  forcibly  compelling  the  communication 
of  their  contents,"  and  furnishing  proof  against  himself. 
And  it  was  further  said  that  telegrams  are  not  within  this 
constitutional  provision,  because  they  are  not  kept  private  at 
home,  but  have  been  voluntarily  communicated  to  the  tele- 
graph operator.  Waiving  the  question  whether  a  communi- 
cation can  be  called  voluntary  without  making  which  the 
telegraph  is  wholly  unavailable,  this  argument  is  unsound. 
Every  paper  belonging  to  himself  which  any  man  desires  to 
keep  private,  and  communicates  to  no  one  except  confiden- 
tially, for  his  own  private  purposes,  remains  a  private  paper 
so  far  as  either  third  parties  or  the  law  is  concerned,  until 
some  lawful  reason  and  necessity  arises  for  that  paper  to  be 
made  public.  The  personal  right  of  privacy  in  respect  of 
one's  papers  is  as  truly  invaded,  and  an  enforced  search  into 
their  contents  is  equally  "  unreasonable,"  within  the  meaning 
of  the  Constitution,  whether  such  papers  be  indiscriminately 
seized  in  the  owner's  house,  or  without  some  lawful  reason 
therefor  are  indiscriminately  seized  from  the  confidential 
keeping  of  a  telegraph  company,  by  means  of  a  subpoena 
duces  tecum,  and  delivered  to  a  court,  or  grand  jury,  or  legis- 
lative committee,  for  inspection  at  will. 

*  I  Bishop's  Cr.  Proc,  sec.  859. 
"  8  Cent,  L.  J.  378. 
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6.  But  such  a  construction  of  that  constitutional  guaranty 
as  thus  suggested  by  the  court,  is  altogether  narrow  and 
misleading.  The  second  clause  of  the  fourth  amendment 
( which  is  the  type  of  the  provision  in  the  State  constitu- 
tions )  does  in  terms  prohibit  the  issue  of  general  warrants 
except  upon  probable  cause,  on  oath  or  affirmation,  particu- 
larly describing  the  place,  person,  or  thing,  etc.  But  that 
clause,  aimed  at  a  specific  abuse  and  custom  of  oppression 
which  Wilkes's  case  had  made  prominent,  neither  defines 
nor  limits  the  broad  declaration  of  personal  right  contained 
in  the  clause  preceding.  The  latter  purports,  not  to  confer, 
but  to  recognize  and  guarantee  the  fundamental  "  right  of 
the  people  to  be  secure  in  their  persons,  houses,  papers,  and 
effects  from  unreasonable  searches  and  seizures."  It  asserts, 
not  only  the  sacredness  of  home  from  unlawful  invasion,  but 
the  larger  personal  right  of  protection  against  arbitrary 
power  in  person  and  property,  wherever  situate,  of  which  the 
sacredness  of  home  is  only  one  form.  Doubtless  that  right 
must  yield,  whether  as  to  the  person  or  the  property  of  the 
individual,  whenever  the  safety  or  the  welfare  of  the  com- 
munity demand  the  sacrifice ;  but  for  this  some  reason  must 
exist  which  the  law  deems  sufficient ;  or  else  the  demand, 
the  search,  the  seizure,  is  "  unreasonable "  and  unlawful, 
though  neither  its  object  nor  its  effect  be  to  procure  evidence 
of  crime,  or  to  make  a  man  his  own  accuser.  Inquiring  fur- 
ther, we  find  that  even  search-warrants  issued  in  conformity 
with  this  provision  are  permitted  only  in  aid  of  criminal 
justice,  and  not  of  civil  demands ;  and  accordingly,  in  Rob- 
inson V.  Richardson,*  the  Supreme  Court  of  Massachusetts 
said :  — 

''All  searches,  therefore,  which  are  instituted  and  pursued  upon 
the  complaint  or  suggestion  of  one  party,  into  the  house  or  pos- 
sessions of  another^  in  order  to  secure  a  personal  advantage,  and 
not  with  any  design  to  afford  aid  in  the  administration  of  justice 
in  reference  to  acts  or  offences  in  violation  of  penal  laws,  must  be 
held  to  be  unreasonable,  and  consequently,  under  our  Constitu- 
tion, unwarrantable,  illegal,  and  void." 

'  13  Gray,  456.     See  also  i  Bishop's  Cr.  Proc,  sec  240;  Cooley's  Const. 
Lim.  307,  note  i. 
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7.  But  the  compulsory  production  of  a  mass  of  telegrams, 
contents  unknown,  in  order  to  find  out  what  evidence,  if  any, 
they  contain,  is  a  peculiarly  "  unreasonable  "  and  dangerous 
abuse  of  power.  The  simple  fact  of  their  indiscriminate 
accumulation  exaggerates  the  dangers  which  courts  of  equity 
so  carefully  guard  against  in  granting  discovery.  Those 
dangers  and  mischiefs  are  pointed  out  with  great  force  in 
Judge  Cooley's  article,  above  mentioned.     He  says :  — 

'*  Telegraphic  communication,  if  not  inviolable,  offers  a  perpet- 
ual temptation  to  malice.  A  legislative  committee  may  employ 
the  power  of  calling  for  it  to  blacken  the  reputation  of  an  oppo- 
nent; a  business  rival  may  be  annoyed,  and  perhaps  seriously 
compromised,  by  means  of  it ;  a  family  feud  may  be  avenged  or 
quickened  by  bringing  out  confidential  messages,  and  so  on.  All 
that  is  requisite  is  a  suit,  and  a  magistrate  not  over-nice  respecting 
the  admissibility  of  evidence,  and  the  messages  are  always  at  hand, 
ready  to  be  called  for.  To  get  letters,  it  might  be  necessary  to 
resort  to  stratagem,  and  perhaps  to  violence.  It  is  idle  to  say  that 
these  are  merely  fanciful  and  wholly  improbable  cases ;  they  may 
occur  at  any  time  when  the  interest  or  the  malice  of  others  is 
sufficiently  powerful  to  instigate  proceedings  which  in  law  are 
baseless.  Even  the  judge  may  not  be  able  to  protect  the  party 
whose  communications  mischief  or  malice  would  drag  before  the 
public;  for,  as  Mr.  Justice  Maule  observed,  in  a  case  where  an 
attempt  was  made  to  require  an  attorney  to  produce  the  title-deed 
of  a  third  person,  if  the  judge  were  to  decide  that  it  was  not  a 
proper  instrument  of  evidence,  '  his  decision  might  be  made  the 
subject  of  argument  in  open  court,  by  bill  of  exceptions ;  and  thus 
the  contents  of  the  deed  might  be  communicated  to  all  the  world.* 
Volant  V.  Soyer,  xo  C.  B.  231,  235." 

It  is  quite  true  that  inconveniences  may  result  from  the 
lawfully  enforced  production  of  private  papers,  including 
telegrams.  But  the  reason  is  so  much  the  stronger  why  the 
law  should  not  be  violated  to  make  the  evil  greater  still. 

8.  A  further  objection  to  the  indiscriminate  compulsory 
production  of  telegrams  has  been  already  quoted  from  Judge 
Cooley's  article,  —  in  effect,  that  to  the  extent  that  it  may 
discourage  correspondence,  it  is  against  the  policy  of  the  law, 
as  being  a  restraint  upon  industry  and  enterprise,  and  also 
upon  intimate  family  and  social  intercourse.     Such  a  result 


THE    INVIOLABILITY   OF   TELEGRAMS.  $1^ 

is  at  variance,  not  only  with  the  policy  of  the  law,  but  with 
that  "  primordial  right  of  free  communion  "  maintained  with 
so  great  ability  and  learning  by  Dr.  Francis  Lieber  in  his 
"  Political  Ethics,"  '  and  again  in  his  "  Civil  Liberty  and  Self- 
Government,"  "  as  being  not  only  "  one  of  the  most  precious 
and  necessary  rights  of  the  individual,"  but  also  "  one  of 
the  primary  elements  of  civil  liberty."  This  right  he  shows 
to  include  free  letters,  as  well  as  free  speech  and  a  free 
press,  — /tee,  in  the  sense  of  being  exempt  from  arbitrary 
malicious  or  mischievous  intermeddling,  no  less  than  from 
the  graver  wrong  of  downright  suppression.  In  this  respect 
a  real  similarity  exists  between  correspondence  by  letter 
and  by  telegraph.  The  wrong  and  the  evil  of  "  unreason- 
able searches  and  seizures  "  in  either  case  are  alike,  though 
the  circumstances  of  illegality  may  be  different;  and  the 
public  indignation  which  would  surely  and  swiftly  flame  out 
in  the  one  case  ought  to  be  not  less  prompt  and  unsparing 
in  the  other.  But  the  "  right  of  free  communion  "  does  not 
in  either  case  imply  an  exemption  from  those  disclosures, 
however  inconvenient  to  individuals,  which  the  due  admin- 
istration of  justice  and  the  execution  of  process  issued  under 
lawful  conditions  must  from  time  to  time  require.  It  is  only 
by  enforcing  this  distinction  that  the  courts  can  fulfil  their 
own  duty,  while  also  guarding  those  fundamental  rights 
whose  strenyous  and  successful  assertion  against  arbitrary 
power  was  "  the  great  glory  of  the  common  law,"  3  and 
which  were  thence  engrafted  upon  our  American  consti- 
tutions.* 

The  considerations  above  presented  appear  to  justify  the 
following  conclusions :  — 

I.  Telegraphic  messages,  however  confidential,  do  not,  as 
suck,  constitute  a  class  of  privileged  communications.  Re- 
maining in  the  custody  of  the  telegraph  company,  they  are 

»  Page  183  (2d  cd.). 

'  Chap.  9,  p.  108. 

3  Sedgw.  on  Stat  &  Const.  Law,  267,  note  a,  271. 

*  2  Story  on  Const.,  sec.  1902. 
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subject  to  compulsory  production  for  use  in  evidence,  under 
process  lawfully  issued,  whenever  those  conditions  are  ful- 
filled, in  respect  of  the  case  in  hand,  which  must  exist  in  any 
case  to  render  lawful  the  exercise  of  such  a  power. 

II.  The  right  of  a  court  to  compel  by  subpoena  duces 
tecum  the  production  in  evidence  by  third  parties  of  private 
writings,  described  with  certainty,  and  first  shown  to  be  at 
least  prima  facie  relevant  and  competent,  does  not  include 
any  right  to  order  search  for,  or  compulsory  production  of, 
papers  not  thus  brought  within  the  lawful  power  of  the 
court ;  and  the  compulsory  search  for  and  enforced  produc- 
tion by  third  parties  of  such  papers,  in  the  absence  of  such 
certainty  and  proof,  is  an  ''  unreasonable "  and  unlawful 
search  and  seizure,  within  the  meaning  of  the  Constitution. 

III.  The  exceptional  features  of  the  telegraph  service, 
including  the  virtual  necessity  for  its  use  by  the  public,  and 
the  unavoidable  accumulation  of  private  messages  in  tele- 
graph offices,  give  rise  to  exceptional  danger  of  abusing 
even  the  lawful  power  of  the  courts,  and  devolve  upon  them 
the  duty  of  exceptional  precautions  in  its  exercise.  And  in 
view  of  the  apparent  tendency  of  the  decisions,  this  judicial 
duty  should  be  defined  and  enforced  without  delay  by  appro- 
priate legislation. 

IV.  The  telegraph  service  of  the  country,  as  an  indis- 
pensable agency  of  commercial  intercourse  among  the 
States,  has  been  held  by  the  Supreme  Court  to  be  clearly 
within  the  grant  of  congressional  powers.  Congress  should 
exercise  that  power  in  this  regard,  not  necessarily  by  assum- 
ing the  service  of  the  telegraph,  —  a  completely  distinct 
question,  not  involved  in  the  present  discussion,  —  but  by 
such  uniform  regulations  as  will  protect  those  who  use  it, 
not  only  against  unauthorized  disclosures  by  telegraph 
employees,  but  also  from  interference  by  State  legislation,  or 
by  any  court,  with  the  lawful  right  of  free  communion ;  and 
from  "  unreasonable  searches  or  seizures  "  of  such  commu- 
nications under  color  of  civil  or  criminal  process. 

V.  Such  regulations  should  prescribe,  as  precedent  to  the 
exercise  by  any  court  of  the  power  in  question,  conditions 
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which  shall  efTectively  distinguish  the  lawful  right  to  compel 
the  production  of  relevant  and  competent  evidence  from  the 
inquistorial  and  oppressive  power  of  searching  among,  or 
compelling  the  production  of,  private  papers  of  third  parties, 
to  find  out  what  evidence  they  may  contain.  Among  these 
should  be  included  :  — 

a.  An  affidavit  of  the  party  applying  for  such  writ,  at 
least  upon  information  and  belief,  of  the  existence,  the 
sufficiently  certain  description,  and  the  alleged  or  supposed 
contents  of  the  dispatches  called  for,  showing  their  rele- 
vancy in  the  cause. 

b.  Reasonable  notice  of  such  application,  so  far  as  prac- 
ticable, to  any  third  person,  sender  or  receiver  of  such  tele- 
gram, and  reasonable  opportunity  to  show  cause  against  the 
same. 

c.  In  addition  to  the  criminal  penalty  for  false  swearing  in 
any  such  affidavit,  a  right  of  action  for  exemplary  damages 
against  any  person  wilfully  or  maliciously  procuring,  by 
means  of  such  process,  the  unnecessary  disclosure  of  any 
private  message. 

VI.  Effectual  provision  should  also  be  made  against  the 
like  abuse  of  power  by  any  legislative  body  or  committee 
thereof.  The  constitutional  right  of  such  bodies  to  take  and 
compel  testimony  touching  facts,  the  knowledge  of  which  is 
requisite  to  the  fulfilment  of  their  constitutional  duties,  is 
not  denied,  and  was  convincingly  affirmed  by  the  Supreme 
Court  of  Massachusetts  in  Burnham  v.  Morrissey  ; '  but  it  was 
also  there  held  that  such  bodies  are  not  the  final  judges  of 
their  own  powers  and  privileges  in  cases  involving  the  rights 
and  liberty  of  the  citizen,  their  action  in  that  regard  being 
subject  to  the  review  of  the  courts.  The  legislative  recog- 
nition of  the  principles  already  discussed  would  doubtless 
go  far,  in  future,  to  prevent  the  necessity  for  judicial  inter- 
ference in  such  cases. 

It  only  remains  to  be  said  that,  if  the  suggestions  thus 
presented  are  sound  in  principle,  it  is  full  time  for  their  con- 

«  14  Gray,  239. 
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sideration  both  by  courts  and  legislators,  and  for  the  restraint 
within  just  and  constitutional  limits  of  a  judicial  power 
whose  abuse  —  whether  wilful  or  negligent,  and  no  matter 
how  instigated  or  procured  —  is  as  dangerous  to  personal 
right  as  its  due  exercise  is  necessary  to  the  administration  of 
public  justice. 

Henry  Hitchcock. 

St.  Louis,  Missouri. 
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11. —  THE  TAXATION  OF  MONEY. 

**  The  subjects  of  every  State  ought  to  contribute  towards  the  support  of  the  government,  as 
nearly  as  possible,  in  proportion  to  their  respective  abilities  —  that  is,  in  proportion  to  the 
revenue  which  they  respectively  enjoy  under  the  protection  of  the  State."  ~  Adam  Smith. 

More  than  a  year  ago  there  appeared  in  this  Review  '  an 
able  paper  entitled  as  above,  by  Mr.  David  A.  Wells,  Presi- 
dent of  the  American  Social  Science  Association,  and  one 
of  the  most  earnest  and  brilliant  writers  of  our  time  upon 
questions  of  political  economy,  which  was  in  reply  to  an 
article  by  the  present  writer,  published  in  a  previous  num- 
ber," under  the  same  title,  reviewing  Mr.  Wells's  statement 
and  argument  in  the  case  of  Kirtland  v.  Hotchkiss,^  as  it 
appeared  in  the  Atlantic  Monthly  for  September,  1877. 

A  variety  of  pressing  private  duties  have  prevented  an 
earlier  recognition  and  review  of  the  able  and  extended  dis- 
cussion of  many  interesting  questions  which  form  the  sub- 
ject-matter of  the  paper  first  above  named.  It  is  now  pro- 
posed briefly  to  examine  the  same,  with  a  view  not  less  to 
reiterate  and  substantiate  the  views  heretofore  expressed, 
than  to  invite,  from  other  and  abler  pens,  the  further 
discussion  of  the  single  question  of  paramount  importance 
involved,  viz. :  Can  the  capitalist,  by  removing  his  prop- 
erty (money)  to  a  jurisdiction  other  than  that  where  he 
resides,  and  there  investing  it  in  loans,  thus  entirely  evade 
taxation  upon  the  same?  That  this  is  the  true  and  chief 
question  involved,  appears  from  the  language  of  the  Con- 
necticut court  itself,  viz. :  ''  The  second  and  most  important 
question  in  the  case  is,  whether  the  legislature  has  power  to 
tax  money  so  invested."  The  citation  and  use  of  the 
numerous  authorities  quoted  in  the  opinion  of  the  court,  in 
support  of  its  position,  are  purposely  avoided  in  this  article. 

«  3  South.  L.  Rev.  885. 
»  3  South.  L.  Rev.  583. 
3  42  Conn.  426. 

VOL.  V.  NO.  5.  35 
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Before  proceeding  to  the  subject,  it  is  proper  to  express 
my  profound  regret  that,  in  my  former  paper,  through  inad- 
vertance,  I  referred  to  Mr.  Wells  as  a  lawyer,  and,  suppos- 
ing him  so  to  be,  assumed,  erroneously  and  carelessly,  that 
he  was  of  counsel  in  the  Kirtland  case.  My  error  was  due 
partly  to  ignorance  of  the  facts,  and  partly  to  the  very  law- 
yer-like manner  in  which  Mr.  Wells  espoused  and  argued 
the  cause  of  his  supposed  client. 

In  order  more  fully  to  explain  the  present  aspect  of  the 
discussion,  and  to  confine  it  strictly  to  the  vital  point  at 
issue,  it  will  be  well  to  go  back  to  its  inception,  and  note 
the  fact  that  the  statement  of  the  case,  as  it  was  made  in  the 
Atlantic  Monthly  article,  contained  nothing  which  would  jus- 
tify the  latitude  of  argument  that  has  since  characterized  it. 
This  feature,  although  scarcely  to  be  regretted,  since  it  has 
given  to  the  readers  of  the  Review  so  able  and  exhaustive 
a  treatment,  by  a  master  hand,  of  other  important  questions 
not  strictly  germane  to  the  case,  is  yet  misleading  in  its 
effect,  and  calculated  to  make  us  lose  sight  of  the  real  ques- 
tion at  issue. 

Certain  features  of  the  case,  not  given  in  that  statement, 
but  appearing  for  the  first  time  in  Mr.  Wells*s  second  article, 
would,  indeed,  if  known  to  the  present  writer  at  the  time  his 
first  paper  was  prepared,  have  materially  simplified  the  argu- 
ment, and  tended  to  confine  it  within  its  proper  bounds. 

For  instance,  nowhere  does  it  appear,  until  stated  in  Mr. 
Wells's  second  paper,  that  the  laws  of  Connecticut  so 
expressly  meet  the  Kirtland  case.  As  quoted  therein,  they 
provide  "  that  the  list  of  any  person  need  not  include  any 
property  situated  in  another  State,  where  it  can  be  made 
satisfactorily  to  appear  to  the  assessors  that  the  same  is  fully 
assessed  and  taxed  in  such  State  to  the  same  extent  as 
other  like  property  owned  by  its  citizens ;  but  the  provisions 
of  this  section  shall  not  apply  to  money  loaned  by  residents 
of  this  State  to  any  party  out  of  the  State,  as  money  at  inter- 
est." Manifestly,  the  effect  of  this  provision  is,  that  if  Mr. 
Kirtland  had'loaned  personal  property,  other  than  money,  in 
Illinois^  he  must  show,  in  order  to  avoid  its  inclusion  in  his 
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"list/*  that  he  was  properly  taxed  thereon  in  Illinois;  but, 
in  case  of  money,  the  provisions  of  this  section  do  not  apply, 
and  Mr.  Kirtland  was  not  entitled  to  exclude  it  from  his  list 
under  any  circumstances. 

Again,  in  the  second  article  it  is  stated,  as  the  only 
approach  to  the  taxation  of  Mr.  Kirtland  in  Illinois  upon  his 
property  there,  that  "  the  laws  of  Illinois  make  resident 
agents  or  attorneys,  loaning  money  for  non-residents,  subject 
to  taxation  on  the  amount  thus  employed ; "  whereby  it 
appears,  not  that  Mr.  Kirtland  was  taxed  upon  his  property, 
or  upon  his  business  of  loaning  money,  in  Illinois,  but  sim- 
ply that  his  agent  was  licensed  to  carry  on  such  business : 
yet  the  chief  burden  of  both  Mr.  Wells's  articles  is,  that  the 
Connecticut  authorities  were  seeking  to  tax  Mr.  Kirtland*s 
business  as  a  money-lender  in  Illinois,  or  his  paper-titles  to 
Illinois  property ;  the  first  being  a  business  purely  imagin- 
ary, so  far  as  Mr.  Kirtland's  individual  pursuit  of  it  within 
the  Illinois  jurisdiction  was  concerned,  and  carried  on  by  a 
licensed  agent,  and  the  last,  equally  imaginary,  as  Mr.  Kirt- 
land could  have  no  title  to  the  property  encumbered  by  his 
mortgages  until  foreclosure,  but  only  a  naked  right  of  fore- 
closure in  the  event  of  failure  on  the  part  of  the  mortgageor 
to  pay.  Not  having  had  access  to  the  statement  of  facts  as 
found  in  the  reported  decision  at  the  time  the  first  paper 
was  prepared,  the  present  writer  was  prevented  from  making 
his  argument  as  strong  as  the  facts  warranted. 

Again,  disclaiming  any  intention  or  desire  to  discuss  or 
criticise  the  elaborate  arguments  of  so  high  an  authority  and 
so  able  a  writer  as  Mr.  Wells,  on  the  several  topics  which 
he  handles  so  powerfully, — viz.,  "What  is  Property?" 
"  What  are  Titles  to  Property  ?  "  "  The  Relation  of  Debts 
to  Property,"  "Can  Connecticut  Tax  the  Incidents  of 
Business  Transacted  in  Illinois?"  "Can  Eastern  States 
Constitutionally  Tax  the  Borrowing  Power  of  Western 
States?"  —  it  only  remains  to  the  writer  to  repeat  that  these 
are  not,  except  remotely  and  incidentally,  questions  involved 
in  the  Kirtland  case.  The  real  question,  as  has  been  broadly 
stated,  is :   Can  Mr.  Kirtland  entirely  escape  taxation^  simply 
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because  his  property  consists  of  money  instead  of  goods  or 
real  estate,  and  because  he  sends  it  for  investment  to  a  juris- 
diction other  than  that  of  his  domicile  ?  To  this  question, 
among  the  multitude  of  arguments  advanced  on  other  sub- 
jects, we  can  find,  in  Mr.  Wells's  latest  article,  no  satisfac- 
tory reply. 

It  may  be  conceded  that  the  law  of  Connecticut,  as  quoted 
above,  which  required  Mr.  Kirtland  to  include  in  his  tax-list 
the  money  loaned  in  Illinois,  whether  he  was  properly  taxed 
thereon  in  Illinois  or  not,  is  apparently  defective,  in  that  it 
does  not  permit  him  to  show  that  upon  his  money,  as  in 
case  of  other  personal  property,  he  was  adequately  taxed  in 
Illinois,  and  so  entitled  to  leave  it  out  of  his  list ;  and  it  is 
possible  that  it  may  not  be  upheld  by  the  final  judgment  of 
the  United  States  Supreme  Court  when  the  case  comes  to 
trial  there :  but  the  provision  concerning  personal  property 
other  than  money,  requiring  the  tax-payer  to  include  it  in 
his  list,  unless  he  can  show  that  he  is  properly  taxed  thereon 
elsewhere,  should  be  upon  the  statute-book  of  every  State 
in  the  Union ;  and  its  application  to  money  as  well  as  to 
other  personal  property  would  involve  the  strictest  and  most 
impartial  administration  of  the  taxing  power  possible,  with- 
out interfering  with  State  comity  (sustaining  it,  rather),  and 
without  permitting  a  single  individual  to  escape  from  the 
just  burdens  to  be  borne  alike  by  every  citizen,  rich  or  poor, 
high  or  low,  in  exact  proportion  to  the  ability  of  each  to 
bear  them. 

It  is  nowhere  successfully  contended  that  Mr.  Kirtland 
was  liable  to  taxation  in  Illinois  upon  his  interests  there. 
It  is  not  even  claimed  that  the  license-tax  paid  by  his  agent 
bore  any  ratable  proportion  to  the  value  of  his  property  in 
the  hands  of  the  agent.  The  payment  of  a  license-tax  by 
the  agent,  for  the  privilege  of  doing  business,  was  strictly 
personal  to  the  agent,  and  did  not  relate  to  the  person  of  Mr. 
Kirtland,  nor  to  the  money  of  Mr.  Kirtland  in  the  agent's 
hands,  except  so  far  as  that  money,  together  with  any  other 
moneys  belonging  to  others,  and  in  his  hands  for  a  like  pur- 
pose, was  used  as  a  means  of  fixing  the  amount  of  privilege- 
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tax  the  agent  was  required  to  pay.  The  agent  did  not 
require  Mr.  Kirtland  to  pay  the  whole,  or  any  portion,  of  his 
license-tax,  nor  did  such  tax  become  a  charge  against  the 
mortgageor,  who  only  undertook,  by  the  terms  of  the  mort- 
gage, to  pay  "all  taxes  and  assessments  on  the  property 
conveyed."  The  agent,  doubtless,  like  an  honest  man,  paid 
his  license-tax  himself,  without  complaint,  and  so  contributed 
his  proper  individual  share  of  revenue  to  the  State.  So 
that,  in  effect  and  in  truth,  Mr.  Kirtland,  a  rich  man,  although 
perhaps  not  owning  a  house  in  Connecticut,  but  enjoying  a 
large  income  from  his  Illinois  property,  paid  nothing  for  the 
protection  afforded  thereto  by  the  laws  of  Illinois,  and  less, 
perhaps,  to  maintain  the  institutions  and  government  of  his 
own  State  than  his  neighbor,  a  poor  laborer,  whose  all  is 
comprised  in  the  humble  cottage  which  shelters  his  depend- 
ent family.  What  have  these  abstract  questions,  so  ably 
discussed  by  Mr.  Wells,  to  do  with  this  one  glaring  fact? 
And  what  would  Mr.  Kirtland's  poor  neighbor  say  to  their 
discussion  in  support  of  Mr.  Kirtland's  position?  Simply, 
that  while  the  propositions  so  elaborately  discussed  might 
be  law^  they  do  not  involve  the  eternal  principles  of  justice. 

It  is  asserted  that  Connecticut  cannot  constitutionally  tax 
Mr.  Kirtland  upon  his  property  in  Illinois ;  and  the  decis- 
ions cited  do,  in  fact,  appear  to  interpose  grave  objections 
to  such  a  course ;  but  only  upon  the  supposition  that  Mr. 
Kirtland  not  only  could  be,  but  actually  was,  properly  and 
adequately  taxed  thereon  in  Illinois.  Unless  that  was 
shown,  and  it  was  not  in  Kirtland's  case,  the  result  must  be 
that  Mr.  Kirtland  would  entirely  escape  taxation  on  the 
greater  part  if  not  all  his  wealth,  but  for  the  Connecticut 
law. 

The  question  of  jurisdiction  over  the  property  of  Mr. 
Kirtland  in  Illinois,  is  argued  with  force,  it  being  claimed 
that  Connecticut,  having  no  jurisdictional  power  over  the 
Illinois  loans,  cannot  exercise  the  right  of  taxation.  In 
reply  it  may  be  said,  that  if  this  be  so,  and  if  the  taxing 
power  is  really,  by  the  weight  of  judicial  decision  (which  is 
by  no  means  conceded),  confined  exclusively  to  the  thing 
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taxed,  and  does  not  extend  to  the  person  of  the  owner,  then 
where  is  the  authority  for  laws  requiring  the  owner  to  make 
a  sworn  tax-return?  The  inevitable  consequence  of  such  a 
construction  would  be,  that  the  taxing  officer  must  simply 
assess  the  taxes  upon  every  thing  he  can  see,  adjudging  own- 
ership by  hearsay,  observation,  or  caprice,  and  proceeding  in 
rem  alone,  against  all  descriptions  of  property,  for  the  col- 
lection of  the  taxes,  without  having  any  thing  to  do  with,  or 
say  to,  the  owner.  This  would,  indeed,  be  the  act  of  a  sover- 
eign ;  but  at  the  same  time,  that  of  a  despot.  Our  system, 
however  imperfect  it  may  be,  recognizes  no  such  absurdity. 

Suppose  it  to  be  held  by  the  Supreme  Court,  on  the 
ground  contended  for,  that  the  Connecticut  law  is  unconsti- 
tutional. Such  a  decision,  while  it  might  harmonize  with 
all  former  decisions,  and  with  the  views  of  a  large  and  pow- 
erful class,  would  work  nothing  but  injustice  to  Mr.  Kirt- 
land's  poor  neighbor,  who  pays,  without  a  murmur,  a  larger 
tax,  for  the  support  of  his  State  government,  on  his  little 
home,  because  it  is  real  estate,  than  Mr.  Kirtland  does  upon 
his  thousands.  If  there  is  any  thing  unconstitutional  in  the 
Connecticut  law,  it  is  that  such  a  construction  of  its  pro- 
visions as  is  contended  for  would  render  it  subject  to  the 
objection  that  it  failed  to  meet  the  universal  constitutional 
requirement  that  all  taxation  shall  be  uniform. 

But  let  us  examine  some  of  the  most  (apparently)  con- 
clusive judicial  decisions  cited  by  Mr.  Wells  in  Mr.  Kirtland*s 
behalf 

The  case  of  Windsor  v.  McVeigh'  is  cited,  quoting  as 
follows,  "  The  theory  of  the  law  is  that  all  property  is  in 
the  possession  of  its  owner,  in  person  or  by  agent,  and  that 
its  seizure  will  therefore  operate  to  impart  notice  to  him,"  to 
show  that  non-residents'  property  within  the  jurisdiction  of 
the  State  can  be  seized  for  taxes,  the  same  as  the  propert}' 
of  a  resident.  This  is  true,  doubtless,  as  to  such  property 
as  is  tangible  and  capable  of  seizure.  In  the  case  of  money, 
the  only  kind  of  property  which  is  liable  to  lose  its  identit}' 
in  use,  this  rule  could  not  apply.     The  case  itself  was  one  of 

*  3  Otto,  279. 
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seizure  of  tangible  personal  property  for  debt,  not  for  taxes, 
and  the  principle  involved  is  not  one  of  "jurisdiction,"  nor 
of  "  taxation,"  but  of  "  notice."     As  such,  it  is  sound  law 
but  has  no  possible  application  to  the  Kirtland  case. 

The  case  of  Green  v.  Van  Buskirk  *  is  cited  to  show  **  that 
the  legal  fiction  that  personal  property  follows  the  residence 
of  the  owner  can  have  no  extra-territorial  effect,  and  that 
the  jurisdiction  of  the  State  of  the  actual  situs  of  property 
excludes  the  jurisdiction  of  another  State  claiming  under 
such  legal  fiction."  This  case  was  also  one  of  seizure,  under 
attachment  process,  for  debt,  levied  in  Chicago,  upon  per- 
sonal property  belonging  to  a  citizen  of  New  York,  but 
which  had,  just  previous  to  the  levy,  been  transferred  by 
mortgage  to  another  citizen  of  New  York,  the  transfer  being 
legal  there,  but  not  complete  by  the  law  of  Illinois  until 
record  of  the  mortgage  there,  which  did  not  take  place  until 
after  the  levy  of  the  attachment.  What  the  court  really  did 
decide  was,  that  full  faith  and  credit  had  not  been  given  in 
the  New  York  court,  when  the  mortgagee  sued  the  attaching 
Illinois  creditor  for  conversion  of  the  goods,  to  the  judicial 
proceedings  in  attachment  in  the  Illinois  court,  the  legality 
of  which  could  not  be  disputed.  The  only  approach  towards 
the  effect  claimed  for  the  decision  is  that  it  says,  quoting 
Judge  Story,  "  The  fiction  of  the  law  that  the  domicile  of 
the  owner  of  personal  property  draws  to  it  his  personal 
estate,  wherever  it  may  happen  to  be,  yields  whenever,  for 
the  purposes  of  justice,  the  actual  situs  of  the  property 
should  be  examined ;  "  and  citing  the  case  of  The  People  v, 
Hoyt,'  where  it  was  held  that  the  owner  of  capital  invested  in 
business  in  New  Orleans,  and  in  farm  chattels  in  New  Jersey, 
could  not  be  taxed  thereon  in  New  York.  Applying  the 
principle  stated  by  Judge  Story  to  the  Kirtland  case,  it 
would  seem  as  if,  "for  the  purposes  of  justice,"  the  legal 
fiction  named  should  not  "yield,"  because  any  other  course 
would  permit  Mr.  Kirtland  to  escape  his  tax,  and  thus  injus- 
tice would  be  done ;  and  this  view  is  confirmed  by  the  New 


*  7  Wall.  139. 
'  23  N.  Y.  225. 
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York  case  cited,  on  the  principle  that  the  reason  for  not 
taxing  the  owner  in  New  York  upon  the  money  invested  in 
business  in  New  Orleans,  or  upon  the  farm  property  in  New 
Jersey,  was  that  they  were  "  physical  actualities,"  to  borrow 
Mr.  Wells's  own  phrase,  while  the  money  Mr.  Kirtland  had 
loaned  in  Chicago  had  gone  "  into  hotch-pot "  with  the  other 
funds  of  the  borrower,  and  could  not  be  followed  or  seized 
for  taxes.  The  merchandise  in  New  Orleans  and  the  farm 
implements  in  New  Jersey  were  not  subject  to  this  rule. 

Tappan  v.  Merchants'  National  Bank '  is  cited  to  uphold 
the  proposition  that  a  non-resident,  when  he  brings  capital 
or  money  into  the  State  of  Illinois,  by  his  own  acts,  or  by 
the  acts  of  his  agent,  makes  it  subject  to  her  jurisdiction; 
and  the  following  is  quoted  from  the  decision :  "  His  money 
[bank  shares  of  non-resident  owner]  invested  in  the  shares, 
is  withdrawn  from  taxation  under  the  authority  of  the  State 
in  which  he  resides,  and  submitted  to  the  taxing  power  of 
the  State  where,  in  contemplation  of  the  law,  his  investment 
is  located."  But  Mr.  Wells  omits  to  mention  that  the  shares 
in  which  the  non-resident's  money  was  invested  were 
national-bank  shares,  and  subject  to  the  provisions  of  a 
special  law  governing  their  situs,  for  the  very  purpose  of 
securing  certainty  in  taxation,  and  which  provides  that  shares 
in  national  banks  shall  be  taxed  where  the  bank  is  located, 
and  not  elsewhere.* 

The  Foreign-held  Bond  Case  3  is  cited,  quoting  as  follows  • 
"The  power  of  taxation,  however  vast  in  its  character  and 
reaching  in  its  extent,  is  necessarily  limited  to  subjects 
within  the  jurisdiction  of  the  State;  these  subjects  are  per- 
sons, property,  and  business.  *  *  *  Property  lying 
beyond  the  jurisdiction  of  the  State  is  not  a  subject  upon 
which  her  taxing  powers  can  be  legitimately  exercised."  It 
is  argued  from  this,  that  Connecticut  could  not  tax  Mr. 
Kirtland  upon  his  property  in  Illinois.  Let  us  see.  The 
court,  in  the  same  opinion,  more  clearly  defining  its  posi- 

'  19  Wall.  5c». 

^  Nat.  Bank  Law  of  June  2,  1864,  sec.  41. 

3  15  Wall.  319. 
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tion  than  in  the  extract  above  quoted,  says :  "  When  there 
is  jurisdiction  neither  as  to  person  or  property,  the  imposi- 
tion of  a  tax  would  be  ultra  vires  and  void."  And  that  was 
precisely  the  case  of  the  parties  to  that  suit.  The  attempt 
was  made  to  tax  bonds  owned  and  held  abroad  by  persons 
not  within  the  jurisdiction  of  the  taxing  power,  and  the 
decision  of  the  court  could  not  have  been  otherwise.  It 
was  notf  however,  Mr.  Kirtland's  case.  The  Connecticut 
authorities  had  jurisdiction  of  Mr.  Kirtland's  person,  and 
thereupon  taxed  him  upon  a  species  of  property  which  the 
makers  of  the  Connecticut  law  well  knew  would  be  very 
difficult  for  any  jurisdiction  other  than  that  controlling  the 
person  of  the  owner  to  assess  and  collect  a  tax  upon. 

The  Case  of  the  State  Freight-Tax '  is  cited,  quoting  as 
follows :  "  It  has  been  repeatedly  held  that  the  constitution- 
ality or  unconstitutionality  of  a  State  tax  is  to  be  deter- 
mined, not  by  the  form  or  agency  through  which  it  is  to  be 
collected,  but  by  the  subject  upon  which  the  burden  is 
laid ;"  and  the  case  of  a  State  tax  on  an  imported  article, 
having  been  held  to  be  a  tax  on  importation,  is  added  as  an 
illustration.  This,  again,  is  not  Mr.  Kirtland's  case.  The 
Chicago  agent  of  Mr.  Kirtland  could,  no  doubt,  use  it  in  an 
action  to  test  the  validity  of  the  personal-privilege  tax  he 
was  required  to  pay,  though  not  very  successfully  perhaps. 
But  it  can  in  no  wise  apply  to  Mr.  Kirtland.  The  Connecti- 
cut law  did  not,  as  has  been  so  often  urged  for  the  purpose 
of  making  use  of  this  class  of  decisions,  seek  to  impose 
upon  Mr.  Kirtland  a  tax  for  carrying  on  business  in  Chicago. 
The  question  of  the  constitutionality  of  the  Connecticut  law, 
therefore,  cannot  be  affected  by  any  such  decision.  That 
law  did  not  undertake  to  tax  any  thing  that  was  or  could  be 
subject  to  or  actually  taxed  in  Illinois,  except  in  purest 
theory.  Mr.  Kirtland's  business  in  Illinois  was  conducted, 
not  by  himself,  but  by  a  licensed  agent,  and,  so  far  as  the 
taxation  of  Mr.  Kirtland  was  concerned,  there  was  no 
unconstitutionality  of  subject.  He  was  a  constitutional  sub- 
ject, and  he  it  was  who  was  taxed.     His  property  in  Chicago* 

*  15  Wall.  272. 
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was  not  taxed  at  all,  really.  It  is  safe  to  afBrm  that  it  is  the 
universal  language  of  revenue  laws,  not  that  such  and  such 
property  is  taxed,  but  that  the  owner  thereof  is  "taxed 
upon  "  such  and  such  property.  Such  was  Mr.  Kirtland's 
situation.  He  was  subject  to  the  Connecticut  laws,  and, 
unless  there  intervened  some  statutory  limitation  of  the 
taxing  power,  forbidding  the  taxation  of  Mr.  Kirtland  on 
property  lying  outside  the  State,  he  was  rightly  taxed. 

The  Missouri  case,  Welton  v,  Missouri,'  cited  in  this  con- 
nection, was  that  of  a  license-tax  on  a  dealer  for  the  privi- 
lege of  selling  goods  which  were  themselves  already  taxed 
in  the  same  jurisdiction ;  a  case  of  double  taxation,  not  of 
unconstitutional  subject. 

A  recent  Alabama  case,  Varner  v,  Calhoun,'  held  that 
gold  and  treasury-notes  on  deposit  in  New  York  were  not 
subjects  upon  which  the  owner  could  be  taxed  in  Alabama, 
under  a  clause  of  the  State  revenue-law  making  "all  money 
hoarded  or  kept  on  deposit,  subject  to  order,  in  or  out 
of  the  State,"  subject  of  taxation.  This  seems  to  be  a 
"  clincher,**  and  so  Mr.  Wells  evidently  considers  it,  for  he 
says :  "  If  this,  now,  is  good  law,  and  I  think  it  is,  my  con- 
troversy with  my  critic,  as  to  the  want  of  power  for  extra- 
territorial taxation,  is  closed.** 

But  let  us  examine  this  case  a  little.  In  order  to  do  so 
fairly,  the  entire  case  is  given  here,  as  it  is  very  brief,  and, 
moreover,  is  a  legal  curiosity  of  no  mean  order. 

Varner,  Executor,  v.  Calhoun,    Tax  Collector. 

Bill  in  Equity  to  Enjoin  Collection  of  Tax, 

Taxation — What  not  Subject  to,  under  Revenue  Law  of  1868.— 
Gold  and  United  States  treasary-notes  on  deposit  in  New  York,  and  stocks 
of  foreign  corporations,  owned  by  a  citizen  of  this  State,  are  not  subject  to 
taxation  by  the  State  under  any  provision  of  the  revenue  law  of  186S. 

Appeal  from  the  Chancery  Court  of  Macon.  Heard  before  the 
Hon.  B.  B.  McCraw. 

The  facts  are  sufficiently  stated  in  the  opinion. 

'  I  Otto,  275. 
"  48  Ala.  178. 
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R.  F.  Ligofty  for  appellant ;  Green  6r  Graham  and  Armington^ 
contra. 

B.  F.  Saffold,  J.  —  By  agreement  of  counsel,  two  cases  between 
the  same  parties,  dependent  upon  the  same  question  of  law,  are 
considered  together. 

The  appellant  filed  the  bill  to  enjoin  the  appellee^  as  tax  col- 
lector, from  proceeding  against  him  to  collect  certain  taxes  which 
had  been  assessed  in  Macon  county,  on  property  of  his  in  the 
State  of  New  York,  consisting  of  gold  and  United  States  treasury- 
notes,  and  on  stocks  in  incorporated  companies  out  of  the  State  of 
Alabama.     The  bill  was  dismissed  for  want  of  equity. 

The  provisions  of  the  revenue  law  of  x868,  under  which  the 
taxes  were  assessed,  are  contained  in  the  sixth  section,  which  is  an 
enumeration  of  subjects  of  taxation.  They  are  as  follows:  ''  19. 
All  money  hoarded  or  kept  on  deposit,  subject  to  order,  either  in 
or  out  of  the  State,"  etc.  ''  23.  All  investments  in  the  stocks  of 
any  company  or  corporation  out  of  this  State." 

Whether  the  case  was  one  for  the  interposition  of  chancery,  is 
not  contested  by  counsel,  and  we  make  no  decision  on  that  ques- 
tion. It  may  not  be  amiss  to  say,  that  while  the  complainant 
might  have  resorted  to  legal  means  of  resistance  or  redress,  as  by 
defending  the  possession  of  his  property,  or  suing  the  officer  for 
damages,  after  a  sale,  the  cloud  of  such  a  sale  upon  his  property, 
the  multiplicity  of  suits  in  which  he  might  have  become  involved, 
and  the  unnecessary  vexation  of  an  officer  who  only  sought  to  do 
his  duty,  were  considerations  which  might  well  invoke  the  inter- 
ference of  equity. 

There  is  a  recognized  division  of  laws  into  personal  and  real 
statutes.  The  former  pertain  to  the  person,  and  are  of  general 
obligation  everywhere.  The  latter  have  for  their  object  property, 
and  have  no  extra-territorial  force  or  obligation.  Under  this 
latter  denomination  is  included  our  State  revenue  law.  No  State 
would  permit  the  collection  of  taxes  within  its  territory,  by  suit  or 
otherwise,  for  the  support  of  a  foreign  government.  Capital,  no 
less  than  population,  is  a  welcome  immigrant.  If  the  States  or 
countries  whence  it  comes  can  pursue  it  for  purposes  of  taxation, 
the  consequent  confusion  would  be  inextricable  and  disastrous. 
The  mere  evidence  of  its  ownership,  whether  a  certificate  of 
deposit  or  of  stock,  or  other  title,  though  held  in  the  State,  is  not 
the  property,  nor  can  it  change  its  location.  Story's  Confl. 
Laws,  sees.  12,  13,  18,   29;  Bank  of  Augusta  v.  Earle,  13  Pet. 
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The  provisions  of  the  revenue  act  referred  to  are  inoperative  in 
respect  to  the  property  of  the  complainant  specified. 

The  decree  is  revoked,  and  a  decree  will  be  entered  in  this  court 
in  compliance  (j/V)  with  the  prayer  of  the  bill. 

It  will  be  noticed  that  the  plain  language  of  the  law  and 
the  unavoidable  eflFect  of  the  decision  are  precisely  opposed. 
The  law  says  that  "  all  money  hoarded  or  kept  on  deposit, 
subject  to  order,  either  in  or  out  of  the  State^'  is  a  proper 
subject  of  taxation.  The  decision  as  pointedly  says  it  is 
not,  when  in  another  State.  It  is  a  case  of  judicial  repeal. 
In  such  cases,  usually,  the  superior  tribunal,  created  for  the 
purpose,  among  others,  of  protecting  the  people  from  bad 
laws,  is  accustomed  to  base  its  repeal  or  abrogation,  even  of 
the  most  obnoxious  laws,  upon  adequate  grounds ;  and  so 
delicate  is  this  duty  of  the  repeal  or  abrogation  of  a  law, 
embodying  the  expressed  will  of  the  whole  people  of  the 
Commonwealth,  as  promulgated  by  their  chosen  legislative 
representatives,  that  courts  are  usually  extremely  careful  to 
weigh  carefully  and  set  forth  fully  the  reasons  why  so  grave 
a  duty  seems  imperative.  Generally,  laws  are  thus  declared 
inoperative  on  grounds  of  public  policy,  or  because  they 
conflict  with  constitutional  provisions.  In  either  case,  the 
court  scarcely  considers  its  duty  faithfully  performed  without 
carefully  elucidating  its  reasons,  based  upon  precedent,  for 
the  course  adopted.  In  the  Alabama  case,  the  court  gives 
no  reasons,  cites  no  authorities  (save  one,  going  to  show  the 
nature  of  property  in  certificates  of  stock),  and  the  only 
ground  discoverable  upon  which  the  decision  can  be  said  to 
be  based  is  that  of  expediency.  The  law  says  a  thing  shall 
be  done;  the  court  says  it  shall  not  be  done,  —  not  because 
the  doing  of  it  would  be  against  public  policy,  but  because 
"  capital,  no  less  than  population,  is  a  welcome  immigrant," 
and  the  execution  of  this  law  according  to  its  terms  would 
tend  to  discourage  immigration !  Immigration  where  ?  Into 
New  York,  or  into  Alabama?  What  does  the  court 
mean?  And  what  has  the  case  decided?  Simply,  that 
in  this  particular  case  (though  for  no  stated  reason  why  in 
this  case  and  not  in  another),  the  plain  letter  and  spirit  of 
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the  law  should  be  set  aside.  No  principle  of  law  or  equity, 
no  question  of  taxation  or  jurisdiction,  is  in  any  sense  decided 
by  the  case.  Whether  the  case  would  stand  the  scrutiny  of 
the  Federal  Supreme  Court,  is  an  interesting  question,  and 
one  which  it  would  be  a  matter  of  great  satisfaction  to  have 
settled,  but  it  does  not  appear  that  any  appeal  was  attempted. 
It  is  just  such  a  decision  as  Mr.  Kirtland  wanted  in  his  case, 
and  the  only  sort  of  decision  which  could,  by  any  possibility, 
have  relieved  him,  —  one  without  the  shadow  of  support  in 
reason  or  authority.  It  is  valuable  only  as  a  legal  curiosity, 
and  as  exemplifying  the  wide  difference  between  judicial 
methods  in  Alabama  and  Connecticut. 

And,  after  all,  whatever  the  value  of  the  Alabama  case,  as 
a  precedent,  may  be,  it  serves  our  purpose  "excellently 
well."  It  brings  to  the  front  again  that  same  old  question 
which  was  propounded  in  the  writer's  former  article ;  which 
Mr.  Wells  fails  to  answer,  and  which  is  reiterated  in  the 
present  paper,  not  only  as  to  the  Kirtland  case,  but  now  as 
to  the  Alabama  case.  If  the  citizen  of  Alabama  could  not 
under  the  plain  letter  of  the  law,  be  taxed  in  Alabama  upon 
his  money  on  deposit  in  New  York,  and  could  not  show  that 
he  was  taxed  thereon  in  New  York,  where  is  the  right  or 
justice  in  thus  exempting  him  entirely  from  taxation,  just 
because  his  property  is  in  money  and  he  can  move  it  about 
from  one  jurisdiction  to  another?  What  the  country  needs 
just  now  is,  not  that  some  means  be  devised  to  relieve  the 
Kirtlands  and  the  Varners  from  their  just  proportion  of  the 
public  burden,  but  that  the  revenue  laws  be  made  so  exemp- 
tion-proof that  millions  of  revenue,  now  uncollectible,  would 
find  its  way  into  the  public  treasuries. 

Something  has  been  said  as  to  the  difficulty  of  securing 
honest  tax-returns  from  the  tax-payer  by  requiring  his  oath 
to  the  tax  "  list."  There  is  no  argument  in  favor  of  exemp- 
tion in  this.  Rather  the  contrary.  If  a  man  chooses  to 
perjure  himself  to  escape  honest  taxation,  the  State  certainly 
has  little  remedy  beyond  a  prosecution  for  perjury;  and  if 
the  laws  on  that  subject  are  too  lax,  let  them  be  amended. 
But  let  us  not  turn  a  violator  of  the  law  loose  unpunished 
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because  the  violation  is  so  easy  and  the  punishment  so  diffi- 
cult. The  Connecticut  law  expressly  and  explicitly  required 
Mr.  Kirtland  to  include  in  his  tax-return  the  money  he  had 
loaned  in  Chicago.  As  has  been  said,  a  clause  allowing 
him  to  leave  it  out  if  he  could  show  that  he  was  taxed  upon 
it  in  Illinois,  should  have  existed  in  the  law;  but  had  it 
existed,  it  would  not  have  relieved  him,  for  he  could  make 
no  such  showing.  He  left  it  out  altogether,  and  thereupon 
the  assessor  "  estimated"  the  value  of  his  taxable  property 
in  Illinois,  and  assessed  a  legal  tax  thereon,  as  he  was  bound 
by  law  to  do. 

The  rather  extended  arguments  concerning  the  right  to 
tax  contracts  may  be  passed  over  as  not  having  any  direct 
connection  with  the  questions  here  involved.  The  Connec- 
ticut authorities  did  not  seek  to  tax  Kirtland*s  title,  nor  his 
contracts,  but  himself  upon  the  property  he  was  apparently 
endeavoring  to  conceal,  and  which  the  authorities  well  knew 
he  possessed.  Nor  can  the  questions  of  abstract  political 
economy  be  here  noticed,  although  they  are  very  interest- 
ing, and  are  largely  and  ably  discussed  in  the  papers  under 
review. 

We  come,  therefore,  in  conclusion,  to  the  well-remem- 
bered and  oft-repeated  threat,  that  if  Connecticut  should 
presume  to  "  tax  the  borrowing  power  of  citizens  of  West- 
ern States,"  dire  will  be  the  consequences  thereof.  Mr. 
Kirtland  may  have  to  pay  taxes  in  Connecticut  upon  his 
capital  invested  in  loans  in  Illinois ;  but  woe  to  the  wretch 
who  is  obliged  to  borrow  from  him,  for  the  lender  will  charge 
a  rate  of  interest  sufficiently  higher  than  his  present  rate,  to 
"make  it  all  back;"  and  thus,  while  he  will  lose  nothing, 
the  poor  borrower,  whose  sad  condition  has  so  excited  the 
sympathies  of  Mr.  Wells,  will  be  compelled  to  pay  Mr. 
Kirtland's  Connecticut  taxes.  But  would  this  be  as  much 
of  a  hardship  upon  the  borrower,  as  a  disgrace  to  the  man- 
hood and  honesty  of  the  lender?  The  same  principle, 
though  not  in  so  aggravated  a  form,  exists,  and  has  always 
existed  in  practice,  in  every  mercantile  community.  The 
merchant  who  pays  higher  freights  than  his  brother  mer- 
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chant  in  a  neighboring  town,  charges  the  difference  to  his 
customers.  The  farmer  who  pays  higher  taxes  than  his 
neighbor  in  an  adjoining  State,  must  receive  higher  prices 
for  his  products,  or  fall  behind  in  gains.  It  is  the  way  of 
the  commercial  world,  and  always  has  been,  and  no  number 
of  Connecticut-taxed  Kirtlands  will  be  able  to  create  a  revo- 
lution in  the  money-market  by  the  practice  of  so  old  a  prin- 
ciple. Their  money  will  bring  just  what  it  is  worth  in  the 
market  where  they  take  it,  whether  it  be  north,  south,  east, 
or  west.  No  more,  no  less.  Here  in  Florida  it  would  bring 
a  high  rate  of  interest,  in  Chicago  a  lower  rate,  and  so  on. 
It  is  a  commodity,  in  one  sense,  and  governed  by  the  law 
of  demand  and  supply,  and  equally  subject  to  that  other  rule 
which  pertains  to  merchandise,  the  practice  of  "loading," 
to  cover  taxes,  interest,  freights,  rents,  or  insurance. 

Mr.  Wells  is  an  advocate  of  tax  reform,  but  he  has  begun 
in  the  wrong  place.  His  arguments  in  the  Kirtland  case 
show  that  one  of  the  principal  objections  he  has  to  the  pres- 
ent system  is,  that  it  contemplates,  or  makes  possible,  the 
attempt  on  the  part  of  the  several  State  governments  to 
impose  a  tax  upon  property  outside  of  their  territorial  juris- 
diction, by  reason  of  their  jurisdiction  over  the  person  of 
the  owner.  This,  it  is  contended,  is  unconstitutional ;  yet 
without  this,  without  the  power  to  compel  the  citizen  to 
disclose  truly  what  taxable  property  he  is  possessed  of,  and 
where  it  is  situated,  and  to  impose  upon  him  a  tax  thereon, 
in  the  event  that  he  does  not  set  up  and  prove  a  plea  that  he 
is  already  taxed  thereon  in  another  jurisdiction,  the  citizen 
would  be  enabled,  simply  by  removing  his  property  (money) 
across  State  lines,  to  entirely  escape  taxation  thereon.  This 
is  the  precise  logical  consequence  of  an  adoption  of  Mr. 
Wells's  arguments. 

In  a  letter  addressed  to  certain  prominent  citizens  of  Cali- 
fornia, in  April  last,'  upon  the  revenue  provisions  of  the 
new  California  Constitution,  Mr.  Wells  assumes  a  position, 
so  far  as  mortgaged  property  is  concerned,  apparently 
antagonistic  to  that  he  has  occupied  in  the  Kirtland  case. 

*  New  York  Tribune,  May  3,  1879. 
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The  California  Constitution  provides  that  the  owner  of  mort- 
gaged property  shall  be  taxed  only  upon  the  difference 
between  its  assessed  value  and  the  amount  of  the  mortgage- 
liens  existing  against  it ;  and  that  the  mortgagee  shall  pay  a 
tax  upon  his  interest  therein,  as  ascertained  by  the  amount  of 
the  mortgage.  This  plan  prevents  the  possibility  of  double 
taxation,  and  fixes  the  proper  and  just  proportion  of  the  bur- 
den of  taxation  upon  each  of  the  parties  in  interest.  But  Mr. 
Wells  does  not  like  this  any  better  than  he  does  the  modes 
in  vogue  among  Connecticut  revenue-officials.  His  objection 
is,  that  "  the  reduction  of  the  valuation  of  mortgaged  prop- 
erty for  the  purpose  of  taxation,  to  the  extent  of  the  mort- 
gage, and  the  coincident  taxation  of  the  mortgage  interest  in 
the  property  to  the  mortgagee  (as  proposed),  is  a  practical 
exemption  of  the  mortgage  from  all  taxation,  and  a  taxation 
of  the  mortgaged  property  in  subdivisions,  instead  of  as  an 
entirety,  which  latter  is  the  most  economical  and  least  vexa- 
tious method,  inasmuch  as,  whichever  of  these  methods  is 
followed,  the  mortgageor  must  ultimately  pay  the  tax.  The 
object  of  loaning  money  is  compensation,  and  it  is  self-evi- 
dent that  the  mortgage-creditor  will  exact  additional  com- 
pensation for  whatever  tax  may  be  imposed  upon  him  for  his 
representative  interest  in  the  mortgaged  property,  and  that 
the  debtor  will  also  cheerfully  pay  it,  in  consequence  of  the 
reduced  valuation  of  his  property  for  taxation."  Very  well ! 
but  what  of  it  ?  What  does  all  this  prove,  but  the  total 
depravity  of  money-lenders  ?  It  is  only  the  same  old  threat, 
made  in  behalf  of  Mr.  Kirtland,  that  if  he  is  compelled  to 
pay  honest  taxes  in  Connecticut,  where  he  can  be  taxed, 
on  his  property  in  Illinois,  where  he  cannot  be,  he  will  not 
bear  the  burden  himself  as  others  must  do,  but  will  manage 
in  some  way  to  compel  his  Illinois  creditor  to  refund  the 
amount.  He  is  determined,  in  some  way,  to  enjoy  the 
benefits  which  he  claims  from  the  form  his  property  is  in, 
and  to  enjoy  the  gains  therefrom,  and  the  protection  afforded 
by  the  State  laws,  without  paying  his  just  proportion  of 
taxes.  But  if  the  California  mortgageor  will  "cheerfully 
pay"  his  mortgagee's  taxes  for  him,  well  and   good.      If 
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Mr.  Kirtland  can  exact  as  "  cheerful "  a  compliance  from  his 
Chicago  debtor,  well  and  good.  All  parties  are  then  satis- 
fied and  contented  with  the  condition  of  the  law,  and  if 
they  make  no  complaint,  why  waste  words  in  complaining, 
on  their  behalf,  of  what  is  so  eminently  satisfactory  to  them  ? 
It  is,  however,  by  no  means  certain  that  mortgage-debtors 
will  long  continue  to  assume  and  pay  the  just  and  equitable 
burdens  of  taxation  imposed  upon  their  creditors  on  account 
of  their  property  represented  by  the  mortgage-debt ;  and  it 
doubtless  behooves  Mr.  Kirtland  to  have  his  method  of 
equalization  legalized. 

But  what  would  Mr.  Wells  have  ?  He  suggests  no  easy 
and  eflFective  method  of  requiring  Mr.  Kirtland,  or  the  Cali- 
fornia creditor,  to  honestly  pay,  as  they  should,  their  just 
proportion  of  the  public  revenue.  His  objections  to  the 
laws  as  they  exist  seem  rather  to  be  directed  against  what- 
ever power  and  method  the  laws  now  possess  to  that  end, 
and  apparently  seek  to  show  that,  because,  under  the  pres- 
ent system,  the  mortgage-creditor  can  perhaps  recoup 
himself  from  the  mortgage-debtor  for  the  amount  of  taxes 
he  is  required  to  pay,  that  therefore  he  should  pay  no  tax  at 
all.  And  if  the  owner  of  money  should  pay  no  taxes,  then 
the  owner  of  personal  property  of  any  other  description 
should  be  also  relieved  from  the  burden,  for  money  is  per- 
sonal property. 

Mr.  Wells,  then,  would  have  adopted  an  entirely  different 

basis  of  taxation;    and,  exempting   all  personal  property, 

impose  the  entire  burden  of  revenue  upon  real  estate.     This 

would,  indeed,  suit  Mr.  Kirtland's  ideas  precisely.     He  owns 

no  real  estate,  therefore  he  should  pay  no  taxes.     No  matter 

how  rich  he  is,  or  how  large  his  income  from  interest  on 

loans,  he  should  be  obliged  to  contribute  nothing  to  the 

public  revenue ;   and  just  in  proportion  to  the  amount  he 

thus  escapes,  some  miserable  wretch  of  a  real-estate  owner 

must  contribute,  in  addition  to  the  tax  he  already  pays,  to 

make  up  the  sum  total  of  revenue  required  to  maintain  the 

State.     This  is,  in  fact,  the  gist  of  Mr.  Wells's  true  position, 

and  he  discovers  it,  not  only  in  his  arguments  in  the  Kirt- 
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land  case,  and  his  letter  on  the  California  Constitution,  but 
has  published  a  pamphlet  advocating  his  views,  which  may 
possibly  be  hereafter  reviewed  in  these  pages.'  Whether 
he  is  right  or  wrong  is  a  question  of  deep  significance  to 
every  thoughtful  mind,  and  one  of  such  importance  as  to 
require  much  more  space  than  could  be  here  devoted  to  its 
discussion.  Indeed,  a  question  involving  so  startling  and 
radical  a  departure  from  the  settled  order  of  things  as  they 
have  so  long  existed,  should  be  approached  with  awe,  exam- 
ined with  the  most  solemn  deliberation,  and  finally  decided 
only  after  the  wisdom  of  the  whole  country  has  considered  it. 
With  all  due  deference  to  the  learning  and  ability  with 
which  Mr.  Kirtland's  side  of  the  case  has  been  presented, 
and  with  a  lively  sense  of  gratitude  for  the  intellectual  treat 
enjoyed  in  the  perusal  of  the  arguments  which  have  been 
advanced  in  his  behalf,  it  is  nevertheless  again  insisted  that 
the  matter  is  not  a  question  of  "What  is  property?"  (for 
there  can  be  no  doubt  that  money  is  property)  or,  "  What 
are  titles  to  property?"  (for  neither  was  the  title  of  Mr. 
Kirtland  to  the  money  questioned,  nor  was  it  sought  to  tax 
him  on  such  "  title  "  as  he  may  have  had  in  the  mortgaged 
property)  or,  "  The  relation  of  debts  to  property  "  (for  what- 
ever relation  the  mortgage-debt  bore  to  Mr.  Kirtland's 
money,  he  could  not  and  should  not  escape  all  liability  to 
taxation  thereon) ;  or  "  Can  Connecticut  tax  the  incidents  of 
business  in  Illinois?"  (for  he  was  taxed,  not  upon  any  busi- 
ness transaction  by  him  in  Illinois,  —  since  he  did  not  transact 
any  there,  but  paid  a  licensed  agent  to  transact  it  for  him, — 
but  upon  his  property  there)  or,  "  Can  eastern  States  con- 
stitutionally tax  the  borrowing  power  of  citizens  of  western 
States?  "  (for  such  a  result  is  based  solely  upon  the  unproved 
theory  that  Mr.  Kirtland  could  successfully  require  the  Chi- 
cago borrower  to  pay  his  Connecticut  taxes  for  him).  But 
while  many  or  all  these  questions  are  suggested  by  the  case, 
and  may  be  considered  and  passed  upon  by  the  United  States 
Supreme  Court,  the  right  and  justice  of  the  case  alone  are 

'  The  Reform  of  Local  Taxation.     By  David  A.  Wells.     Boston :  James 
R.  Osgood  and  Company.     1876. 
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chiefly  under  discussion  here ;  and  right  and  justice  alike 
declare  that  whatever  may  be  the  law,  whatever  may  be  the 
course  of  recorded  opinion  or  judicial  decision  upon  these 
possible  incidents,  whatever  may  be  the  desire  of  capital  to 
discover  a  legalized  method  of  escaping  the  burdens  of  taxa- 
tion, whatever  minor  inequalities  our  present  system  of 
taxation  may  unavoidably  possess,  until  that  system  shall  be 
completely  remodelled,  and  an  entirely  diflFerent  basis  of 
taxation  adopted,  the  Connecticut  law,  —  imperfect  though  it 
may  be,  so  far  as  it  compels  the  honest  return  of  all  taxable 
property  (including  money)  in  the  tax-list  of  the  citizen,  and 
the  payment  by  him  of  a  proper  and  adequate  tax  thereon 
(with  stated  exemptions),  whether  it  is  in  or  out  of  the  State, 
unless  he  can  show  that  he  is  properly  taxed  thereon  else- 
where,— should  be  adopted  as  a  model  by  every  State  where 
citizens  desire  to  see  equal  and  exact  justice  done  to  all,  and 
who  are  directly  interested  in  requiring  that  the  burdens  of 
government,  as  well  as  its  benefits,  are  borne  "  as  nearly  as 
possible  in  proportion  to  the  revenue  which  the  subjects 
enjoy  under  its  protection." 

Charles  A.  Choate. 

Tallahassee,  Fla.  ^ 
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VII.   Elements  of  compensatory  Damages. 
VIII.   Continued  —  Wealth   of   Defendant  —  Circumstances   of    Plaintiff — 
Disfigurement  of    Person  —  Character  of    Plaintiff — Expense  of 
Litigation  —  Value  of  gratuitous  Nursing. 
IX.    Continued — Damages  which  may   be  recovered   by    Husband  and 

Wife  jointly  suing —  Recovery  by  Father  for  Injury  to  Child. 
X.   Opinion  of  Witnesses. 
XI.    Exemplary  Damages. 

(i.)    May  be  awarded,  when. 
'(2.)   When  Carrier-Corporations  are  liable  to. 
(3.)   Questions  of  Law  and  Fact. 
XII.   Nominal  Damages. 
XIII.    Excessive  Damages  —  When  Appellate  Courts  will  reverse  Judgments 

on  Account  of. 
XIV.    Continued — Illustrations. 

(i.)   Wrongfully  ejecting  a  Passenger. 

(2.)    Removal  of  Passenger  from  a  Train  at  a  place  other  than  a 

regular  Station. 
(3.)   Refusal  to  admit  Colored  Person. 
(4.)   Assault  upon  Passenger. 
(5.)   Carrying  Passenger  beyond  his  Destination. 
(6.)   Injury  to  Passenger  in  Railroad  Accident. 
XV.    Mitigation  of  Damages. 

/.  Primary  Object  of  Damages.  —  Damages  are  prima- 
rily intended  as  a  pecuniary  compensation  to  the  person 
wronged,  for  the  hurt  inflicted;  to  be  great  or  small,  in 
proportion  to  the  injury  itself.  When  the  action  is  for  an 
injury,  where  there  are  no  aggravating  circumstances  con- 
nected with  the  wrong  complained  of,  the  compensation  or 
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amount  of  damages  should  be  confined  to  the  actual  injury 
and  its  immediate  effects  upon  the  plaintiff.' 

//.  All  Damages^  present  and  prospective^  may  be  recov- 
ered.—  An  action  for  damages  sustained  by  reason  of  an 
injury  to  the  person  may  be  brought  at  any  time  after  the 
injury  occurs,  within  the  time  fixed  by  the  Statute  of  Lim- 
itations. But  one  action  can  be  brought  therefor  by  the 
party  receiving  the  injury  to  his  person,"  and  it  will  be  a  bar 
to  a  subsequent  action  brought  by  him  for  the  same  cause.^ 
Such  an  action  is  unlike  that  for  a  continuing  nuisance,*  or  for 
a  continuing  trespass  on  land,^  or  for  enticing  away  a  servant 
apprenticed  for  a  term  of  years,^  or  for  enticing  a  wife  away,' 
or  for  the  continuation  of  false  imprisonment  after  action 
brought.^  In  the  case  of  actions  for  injuries  to  the  person, 
the  cause  of  action  is  founded  on  the  wrong  and  damage 
combined,  and  a  new  action  cannot  be  brought  simply 
because  new  damage  ensues,  without  new  wrong ;  while,  in 
the  other  cases  mentioned,  after  suit  brought,  if  new  damage 
is  sustained  a  new  action  will  lie.  Therefore  it  is  said: 
"Where  successive  actions  may  be  brought  for  a  contin- 
uous wrong,  as  in  the  case  of  a  trespass  upon  land,  the 
damages  in  each  suit  are  very  properly  limited  to  those  sus- 
tained by  the  plaintiff  at  its  commencement ;  but,  for  an 
injury  to  the  person,  resulting  from  a  single  act,  a  single 

'  Barbour  County  v,  Horn,  48  Ala.  566,  576. 

'  Curtis  V,  Rochester,  etc.,  R.  Co.,  20  Barb.  282,  292  (affirmed  in  18  N.  V. 
534);  Barbour  County  v.  Horn,  supra;  Filer  r.  New  York,  etc.,  R.  Co.,  49 
N.  Y.  42;  Drew  v.  Sixth  Avenue  R.  Co.,  26  N.  Y.  49.  Where  the  injury  is 
inflicted  upon  a  wife,  child,  or  servant,  the  husband,  father,  or  master  may  also 
maintain  a  separate  action  for  damages  sustained  by  him  on  account  of  the  same 
injury  for  which  the  wife,  child,  or  servant  has  recovered.  Cowden  v,  Wright, 
24  Wend.  429 ;  Karr  t/.  Parks,  44  Cal.  46. 

3  Fetter  v,  Beal,  i  Ld.  Raym.  339;  j.  r.,  i  Salk.  11. 

♦  Hopkins  v,  Atlantic,  etc.,  R.  Co.,  36  N.  H.  9. 

5  Caldwell  r.  Murphy,  i  Duer,  233,  240  (affirmed  in  ii  N.  Y.  416). 

^  Whitney  I/.  Clarendon,  18  Vt.  252;  Hambleton  z/.  Veere,  2  Saund.  169; 
Ward  V.  Rich,  I  Vent.  103. 

7  Ibid. 

®  Whitney  v.  Clarendon,  supra  ;  Brasfield  v,  Lee,  i  Ld.  Raym.  329. 
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action  only  can  be  brought,  and  it  therefore  would  be 
manifestly  unjust  not  to  take  into  consideration,  upon  the 
trial,  the  nature  and  extent  of  the  injury  in  all  its  conse- 
quences ;  since,  by  not  so  doing,  the  plaintiff,  in  many  cases, 
would  be  deprived  of  the  large  portion  of  the  compensation 
he  might  justly  claim,  and  the  damage  be  wholly  dispropor- 
tioned  to  the  injury  sustained." '  Hence,  in  an  action  for 
an  injury  to  the  person,  the  plaintiff  may  recover,  not  only 
for  the  damage  sustained  up  to  the  time  of  bringing  the  suit, 
but  also  for  all  prospective  damage  which  the  evidence  ren- 
ders it  reasonably  certain  must  necessarily  result  from  the 
injury;'  and  it  follows  that,  where  the  evidence  shows  that 
the  injuries  continued  to  exist  up  to  the  time  of  the  trial, 
the  testimony  of  a  physician  as  to  the  plaintiff's  condition 
four  months  after  the  injury  occurred,^  and  even  after  the 
suit  was  instituted,  is  admissible.^ 

///.  Permanent  Injuries  —  Basis  upon  which  Damages  there- 
for  may  be  estimated,  —  It  is  also  competent  for  the  plaintiff 
to  show  that  the  injuries  complained  of  are  permanent  in 
their  nature,  —  that  he  would  not  probably  recover  from  their 

»  Caldwell  v.  Murphy,  i  Duer,  233,  240  (affirmed  in  1 1  N.  Y.  416). 

"  Klein  v.  Jewett,  26  N.  J.  Eq.  474 ;  Memphis,  etc,  R.  Co.  v.  Whitfield,  44 
Miss.  466;  Curtiss  v.  Rochester,  etc.,  R.  Co.,  20  Barb.  282  (affirmed  in  18  N. 
Y.  534);  Caldwell  v.  Murphy,  I  Duer,  233  (affirmed  in  11  N.  V.  416) ;  Mat- 
teson  V,  New  York,  etc.,  R.  Co.,  62  Barb.  364 ;  Holyoke  v.  Grand  Trunk  R. 
Co.,  48  N.  H.  541  ;  Black  v.  Carrollton  R.  Co.,  10  La.  An.  33 ;  Frink  r. 
Schroyer,  18  111.  416;  Pittsburgh,  etc.,  R.  Co.  v.  Donahue,  70  Pa.  St.  1191 
McLaughlin  v,  Corry,  77  Pa.  St.  109 ;  Barbour  County  v.  Horn,  48  Ala.  566 ; 
Weisenberg  V.  Appleton,  26  Wis.  56;  Collins  v.  Council  Bluffs,  32  Iowa,  324; 
Stewart  v,  Ripon,  38  Wis.  584;  Russ  v.  Steamboat  War  Eagle,  14  Iowa,  363: 
Aaron  v.  Second  Avenue  R.  Co.,  2  Daly,  127 ;  Spicer  v,  Chicago,  etc.,  R.  Co.. 
29  Wis.  580;  Fair  v.  London,  etc.,  R.  Co.,  21  L.  T.  (N.  s.)  326;  j.  <".,  18 
Week.  Rep.  66. 

3  Dale  V,  Brooklyn,  etc.,  R.  Co.,  i  Hun,  146 ;  j.  r.,  3  Thomp.  &  C.  686. 

4  McDonald  v.  Chicago,  etc.,  R.  Co.,  26  Iowa,  124.  Ordinarily,  in  actions 
for  personal  injuries,  prospective  damages  need  not  be  specially  pleaded ;  but 
where  loss  of  service  is  the  gravamen  of  the  action,  and  the  injury  to  the  per- 
son the  cause  of  the  loss  only,  —  as  in  the  case  of  an  action  by  a  father  for  an 
injury  to  his  child,  —  in  order  to  recover  for  the  prospective  loss,  it  must  be 
specially  averred.  Gilligan  z/.  New  York,  etc.,  R.  Co.,  i  E.  D.  Smith,  453: 
Weisenberg  t/.  Appleton,  26  Wis.  56. 
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effects ; '  and  when  there  is  such  testimony,  it  is  not  improper 
to  introduce  in  evidence  standard  life-tables  to  show  the 
expectancy  of  life  of  one  of  the  age  of  the  injured  person,  as 
a  basis  upon  which  to  estimate  the  amount  of  damages  he 
should  recover.'  And  the  rule  of  damages  fixed  by  the 
legislature,  in  actions  for  death  by  wrongful  act,  might  be 
used  by  the  jury  in  estimating  the  measure  of  damages  for 
the  loss  of  time,  where  the  injury  is  permanent.^ 

IV.  Damages  should  be  obvious,  not  conjectural  or  specu- 
lative,—  The  damage  to  be  recovered  should  be  the  nat- 
ural and  proximate  consequence  of  the  act  complained  of.* 
Thus,  it  is  said;  "Damages  produced  by  other  agencies 
than  those  causing  the  injury,  or  even  by  agencies  remotely 
connected  with  those  causing  the  injury,  cannot  be  awarded 
as  proximate  or  proper  compensation,  but  only  where  the 
injury  flows  from  the  wrongful  act  as  its  natural  concomitant, 
or  as  the  direct  result  thereof.  Where  speculation  or  con- 
jecture has  to  be  resorted  to  for  the  purpose  of  determining 
whether  the  injury  results  from  the  wrongful  act,  or  from 
some  other  cause,  then  the  rule  of  law  excludes  the  allow- 
ance of  damages  for  such  injury."5  For  example :  where  the 
claim  was  for  breaking  a  leg,  it  was  held  proper  to  show  the 
probable  future  condition  of  the  limb,  but  not  the  conse- 
quences of  a  hypothetical  second  fracture.^  And  where  it 
appeared  that  a  train  failed  to  stop  at  a  station  where  a  per- 
son was  waiting  for  it,  to  be  transported  to  another  station, 
and  he,  instead  of  waiting  till  the  next  train  came,  or  hiring 

*  Matteson  v.  New  York,  etc.,  R.  Co.,  62  Barb.  364;  Pittsburgh,  etc.,  R. 
Co.  V.  Andrews,  39  Md.  329 ;.  Peoria  Bridge  Assn.  v.  Loomis,  20  111.  235 ; 
Frink  v.  Schroyer,  18  III.  416.  For  a  case  showing  upon  what  evidence  the 
jury  may  be  instructed  as  to  the  measure  of  damages  for  a  permanent  injury, 
see  Collins  v.  Council  Bluffs,  32  Iowa,  324,  330. 

'  McDonald  v,  Chicago,  etc.,  R.  Co.,  26  Iowa,  124;  The  D.  S.  Gregory,  2 
Ben.  226  (affirmed,  9  Wall.  513). 

3  Barbour  County  v,  Horn,  48  Ala.  566,  578. 

^  Baltimore,  etc,  R.  Co.  v.  Blocher,  27  Md.  277 ;  Montgomery,  etc.,  R.  Co. 
V.  Boring,  51  Ga.  582. 

5  Indianapolis,  etc,  R.  Co.  v,  Bimey,  71  111.  391. 

^  Lincoln  v,  Saratoga,  etc,  R.  Co.,  23  Wend.  425. 
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another  conveyance,  walked  to  his  place  of  destination  in 
very  cold  weather,  and  on  account  of  the  exposure  became 
sick,  it  was  held  that  the  sickness  and  consequent  loss  to  him 
were  not  proper  elements  of  the  damages  he  could  recover 
in  an  action  against  the  railroad  company ;  that,  if  his  busi- 
ness required  it,  he  might  have  hired  another  conveyance, 
and  the  company  would  have  been  liable  for  the  expenses 
thereby  incurred,  and  also  for  such  loss  to  his  business  as  he 
might  have  suffered  on  account  of  the  delay,  but  that  he  had 
no  right  to  inflict  injury  on  himself  to  enhance  the  amount  of 
his  damages.*  A  recent  English  case'  applies  the  rule  rather 
more  strictly  than  the  majority  of  American  decisions.  The 
evidence  showed  that,  through  the  negligence  of  a  railway 
company's  servants,  the  plaintiffs  —  a  man  and  his  wife,  to- 
gether with  their  two  children — were  taken  to  a  wrong  station, 
where  they  could  not  obtain  either  accommodation  or  a  con- 
veyance, and  had  to  walk  home,  several  miles,  in  the  middle  of 
a  wet  night.  The  wife  caught  cold,  was  laid  up  for  some  time, 
and  unable  to  help  her  husband  in  his  business.  He  had  to 
pay  for  medical  attendance,  and  other  things  rendered  neces- 
sary by  this  illness.  The  plaintiffs  recovered  damages,  —  ;^io 
for  the  personal  inconvenience  suffered  by  them  in  having  to 
walk  home,  and  ;^20  in  respect  to  the  wife's  illness.  On  ap- 
peal, it  was  held  that  the  plaintiffs  could  recover  for  the 
inconvenience  which  they  had  suffered,  but  not  for  the  illness 
of  the  wife,  or  its  consequences,  —  the  damages  from  these 
being  too  remote,  and  not  flowing  immediately  from  the 
cause  of  action.  Cockburn,  C.  J.,  expresses  the  difficulty  he 
had  in  coming  to  a  decision ;  and,  in  speaking  of  laying  down 
a  rule  giving  a  general  principle  as  to  the  measure  of  dam- 
ages in  actions  of  this  kind,  says :  "  The  nearest  approach  to 
a  definition,  it  seems  to  me,  is  that,  to  entitle  a  person  to 
damages  for  a  breach  of  contract,  the  injury  for  which  com- 
pensation is  asked  should  be  one  that  may  be  taken  to  have 

'  Indianapolis,  etc.,  R.  Co.  z/.  Bimey,  71  III.  391.  And  see  Francis  v.  St. 
Louis  Transfer  Co.,  5  Mo.  App.  7. 

»  Hobbs  V,  London,  etc.,  R.  Co.,  L.  R.  10  Q.  B.  iii ;  s,  r.,  44  L.  J.  (Q.  B.) 
49;  23  Week.  Rep.  520;  32  L.  T.  (n.  s.)  352. 
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been  in  the  contemplation  of  the  parties  as  fairly  the  conse- 
quence that  might  arise  from  the  breach,  or  as  fairly  flowing 
from  it,  and  not  merely  connected  through  a  series  of  interme- 
diate causes  between  the  breach  and  the  injury  complained  of." 
And,  in  discussing  the  question,  says  further :  "As  to  walk- 
ing home,  it  must  be  in  the  contemplation  of  the  parties  that 
passengers  put  down  at  a  wrong  place  will  have  to  get  home. 
If  there  are  means  of  doing  so,  they  must  avail  themselves 
of  them,  and  the  company  are  responsible  for  the  cost 
incurred ;  if  there  are  no  such  means,  the  company  are  re- 
sponsible, and  must  compensate  for  the  inconvenience  which 
the  absence  of  means  causes.  But  in  the  case  of  the  cold 
caught,  that  cannot  stand  on  the  same  footing.''  He  then 
gives  two  hypothetical  cases,  which  he  claims  to  be  analogous 
to  the  case  at  bar.  He  says:  "The  party  aggrieved  would 
in  like  manner  be  entitled  to  recover,  as  where  in  walking 
home  in  the  dark  a  false  step  is  taken  which  results  in  a  fall 
and  a  broken  limb.  In  that  case  the  damage  would  be  too 
remote,  not  being  a  consequence  which  could  reasonably  be 
anticipated  to  follow  from  the  breach  of  contract,  as  a  person 
might  walk  many  times  from  Esher  to  Hampton  without 
such  an  occurrence.  Or,  again,  persons  are  entitled,  under 
such  circumstances,  to  take  a  carriage;  suppose  that  done, 
and  the  carriage  to  be  overturned,  and  the  person  to  sustain 
a  bodily  injury,  it  may  be  said  that  if  this  person  had  been 
put  down  at  the  right  place  he  would  not  have  had  to  walk 
or  ride,  and  so  could  have  met  with  neither  accident ;  but 
still  the  injury  is  too  remote.  That,  I  think,  is  the  case  here ; 
it  is  not  the  necessary,  not  even  the  probable,  consequence 
of  this  breach  of  contract,  that  personal  injury  should  be 
sustained  or  a  cold  caught.  That  cannot  be  reasonably 
expected,  and  so  to  have  been  within  the  contemplation  of  the 
parties ;  in  other  words,  too  remote."  But  these  illustrations 
seem  hardly  analogous.  It  is  true  that  the  taking  of  a  false 
step  by  the  passenger,  resulting  in  a  broken  limb;  or  the 
sustaining  of  a  bodily  injury  by  him  from  the  overturning  of 
a  carriage,  in  attempting  to  continue  his  journey  to  his  des- 
tination, are   not   consequences  which  could   ordinarily  be 
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reasonably  anticipated  to  follow  from  setting  him  off  at  the 
wrong  station.  But  that  a  female  passenger,  when  com- 
pelled to  walk  a  distance  of  several  miles,  in  the  middle  of 
a  wet  night,  because  no  shelter  nor  conveyance  could  be  ob- 
tained at  the  station  to  which  she  was  wrongfully  taken, 
might  catch  cold,  is  a  consequence  which,  it  would  seem,  could 
reasonably  be  anticipated  to  follow  such  a  breach  of  the  con- 
tract of  carriage,  and  is  such  as  may  be  taken  to  have  been 
in  the  contemplation  of  the  parties  as  fairly  flowing  from  it. 
It  must  be  in  the  contemplation  of  the  parties  that  if,  in  the 
breach  of  the  contract  of  carriage,  the  passenger  is  placed  in 
such  a  position  or  is  surrounded  by  such  circumstances  that 
his  health  is  endangered,  either  by  reason  of  the  nature 
of  the  exposure,  or  on  account  of  his  feebleness  of  body, 
his  age,  or  his  being  unacclimated,  sickness  will  probably 
ensue,  causing  damage  to  him.  Thus,  in  a  case  where  the 
defendant,  a  common  carrier  of  passengers,  contracted  to 
carry  the  plaintiff  from  New  York  to  San  Francisco,  by  way 
of  Nicaragua,  and  in  consequence  of  the  wrecking  of  the 
vessel  which  was  to  carry  him  from  San  Juan  del  Sur,  on  the 
Pacific  Ocean,  to  San  Francisco,  and  his  inability  to  procure 
other  means  of  passage,  and  on  account  of  his  detention  in 
Nicaragua,  he  became  sick  with  a  fever  peculiar  to  that  cli- 
mate, and  remained  so  till  long  after  his  arrival  in  New  York, 
to  which  place  he  had  to  return,  it  was  held,  that  it  was 
proper  to  receive  evidence  as  to  how  much  the  plaintiff  was 
exposed  to  the  sun  and  rains  while  crossing  the  Isthmus,  and 
to  show  that  the  climate  there  was  bad  and  unhealthy ;  and 
also  that  damages  should  be  allowed  for  the  time  the  plain- 
tiff lost  by  reason  of  his  detention  on  the  Isthmus,  his  ex- 
penses there  and  of  his  return  to  New  York,  the  time  he 
lost  by  reason  of  his  sickness  after  he  returned  home,  and 
the  expense  incurred  by  such  sickness.' 

F.  Continued — Illustrations,  —  While  the  rule  is  very  clear 

*  Williams  v.  Vandcrbilt,  28  N.  Y.  217  (overruling  Briggs  v.  Vanderbilt,  19 
Barb.  222,  and  Bonsteel  v.  Vanderbilt,  21  Barb.  26).  See  also  Ward  v.  Van- 
derbilt,  34  How.  Pr.  144. 
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that  injuries  which  are  not  the  natural  and  proximate  conse- 
quences of  the  wrongful  act  or  omission  are  not  to  be  taken 
into  consideration  in  computing  damages,  there  is  sometimes 
difficulty  in  applying  it  to  a  given  state  of  facts.  Illustrations 
of  the  application  of  the  rule  will  therefore  be  of  more  value 
than  a  discussion  of  it  in  an  article  of  this  length.  Reference 
to  cases  wherein  the  principle  has  been  applied  to  injuries 
inflicted  by  carriers  of  passengers  will  be  found  in  the  notes.^ 

VI.  Special  Damages  —  Should  be  pleaded.  —  There  are 
certain  damages  which,  although  the  natural  and  proximate 
consequences  of  the  act  complained  of,  yet  are  not  the 
necessary  result  of  it;  and  while  the  law  always  pre- 
sumes that  damage  will  result  from  the  violation  of  either 
an  express  or  an  implied  duty,  it  does  not  presume  that 
damages  which  are  not  the  necessary  concomitant  of  a 
breach  of  duty  will  result  therefrom.  Therefore,  in  order 
to  prevent  a  surprise  to  the  defendant,  if  the  plaintiff  would 
recover  for  such  damages,  he  must  particularly  specify 
them  in  his  declaration.  Damages  which  necessarily  result 
from  the  injury  are  called  general  damages;  those  which  do 
not  necessarily  result  therefrom  are  called  special  damages. 
Special  damages  must  be  pleaded.'  Thus,  where  a  passenger 

'  Refusal  of  carrier  to  carry  a  passenger :  Heim  v.  McCaughan,  32  Miss. 
17;  The  Zenobia,  I  Abb.  Adm.  So.  Ejection  of  a  passenger:  Pearson  t^. 
Duane,  4  Wall.  605 ;  Williamson  v.  Grand  Trunk  R.  Co.,  17  Upper  Canada 
C.  P.  615.  Failure  to  have  train  connect  as  advertised,  or  agreed:  Hamlin  v. 
Great  Northern  R.  Co.,  26  L.  J.  (Exch.)  20 ;  s,  c,  i  Hurl.  &  N.  408;  Illinois, 
etc.,  R.  Co.  V,  Demars,  44  111.  292.  Carriage  of  a  passenger  beyond  his  place  of 
destination:  Porter  v»  Steamboat  New  England,  17  Mo.  290;  The  Cana- 
dian, I  Bro.  Adm.  ii ;  Thompson  v.  New  Orleans,  etc.,  R.  Co.,  50  Miss.  315. 
Unnecessary  detention  of  a  passenger  during  his  journey:  Yonge  v.  Pacific 
Mail  Steamship  Co.,  I  Cal.  353.  Bodily  injuries  inflicted  upon  passengers: 
Patten  v.  Chicago,  etc.,  R.  Co.,  32  Wis.  524 ;  Lincoln  v.  Saratoga,  etc.,  R.  Co., 
23  Wend.  425 ;  Walker  v,  Erie  R.  Co.,  63  Barb.  260 ;  Curtis  v.  Rochester,  etc. 
R.  Co.,  18  N.  Y.  534  (affirming  s.  c.^  20  Barb.  282).  Damage  to  passenger's 
business  by  reason  of  injury  inflicted  upon  him :  Lincoln  v.  Saratoga,  etc.,  R. 
Co.,  23  Wend.  425;  Wade  v,  Leroy,  20  How.  34;  Walker  v,  Erie  R.  Co.,  63 
Barb.  260;  Yonge  v.  Pacific  Mail  Steamship  Co.,  I  Cal.  353;  Benson  v.  New 
Jersey,  etc.,  Transp.  Co.,  9  Bosw.  412. 

'  Ohio,  etc.,  R.  Co,  v.  Selby,  47  Ind.  471. 
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was  wrongfully  ejected,  at  night,  from  a  train  on  which  he  was 
travelling  towards  his  home,  and  he  offered  to  prove,  at  the 
trial,  that  at  the  time  he  was  put  off  the  cars,  his  wife,  then  at 
his  home,  was  pregnant,  and  within  four  months  of  confine- 
mentj  and  that  after  his  ejection  he  had  much  anxiety  and 
distress  of  mind  on  her  account,  he  believing  that  she  would 
be  much  affected  by  his  failure  to  arrive  on  the  train,  and  by 
the  report,  which  would  reach  her  by  the  other  passengers, 
that  he  had  been  put  off  the  train,  it  was  held  that,  there 
being  no  allegations  of  such  anxiety  and  distress  of  mind  on 
his  part,  it  was  error  to  admit  evidence  to  prove  it.^  So, 
in  a  case  where  the  plaintiff's  arm  was  broken  (the  decla- 
ration was  for  damages  arising  from  pain,  loss  of  time,  and 
expense),  it  was  held  that  he  could  not  show  the  number  in 
his  family,  and  that  they  were  dependent  upon  him  for  sup- 
port, in  order  to  prove  that  he  became  financially  embar- 
rassed by  reason  of  the  injury  he  had  sustained.  The  court 
said :  "  Such  damages  may,  or  may  not,  follow  a  temporary 
bodily  disability.  They  may,  but  do  not  necessarily,  attend 
upon  it.  Whether  they  do,  or  not,  is  to  be  determined,  not 
by  a  consideration  of  the  principal  fact  complained  of,  but 
by  looking  to  the  pecuniary  condition  of  the  sufferer,  his 
capacity  for  labor,  his  social  relations,  and,  it  maybe,  to  other 
independent  facts.  Damages  of  this  nature  are,  therefore, 
not  direct  or  necessary,  but  special,  as  being  possible  only, 
and  must  be  specially  averred  to  let  in  evidence  of  them.' 
And  in  a  case  where  an  unmarried  woman  brought  an  action 
to  recover  damages  against  a  common  carrier  for  injuries 
she  received  by  being  upset  while  riding  in  his  carriage, 
and  sought  to  have  the  fact  that  her  prospect  of  marriage 
was  impaired  by  reason  of  the  injuries  enter  as  an  element 
of  the  damages  to  be  recovered,  it  was  held  that,  such  dam- 
age not  being  specially  alleged,  she  could  not  introduce 
evidence  of  it. 3  But  damages  for  bodily  pain  caused  by 
injuries  received  in  a  railroad  accident  need  not  be  pleaded. 

'  Indianapolis,  etc.,  R.  Co.  v.  Milligan,  50  Ind.  392. 
«  Laing  v.  Colder,  8  Pa.  St.  479. 
3  Hunter  v.  Stewart,  47  Me.  419. 
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They  are  general  damages,  implied  by  law.*  The  peculiar 
state  of  the  plaintiff's  health  at  the  time  of  an  exposure  to 
the  weather,  caused  by  a  common  carrier  wrongfully  refusing 
to  carry  him,  may  be  proved  without  being  alleged ; '  and 
evidence  of  the  extent  and  nature  of  the  plaintiff's  business, 
that  on  account  of  the  injury  he  had  sustained  by  reason 
of  the  negligence  of  a  common  carrier  he  was  incapacitated 
from  attending  to  and  conducting  that  business,  may  be 
heard  for  the  purpose  of  assisting  the  jury  to  determine 
that  the  plaintiff  had  sustained  an  injury  of  no  slight  char- 
acter, and  that  it  was  followed  by  expense,  suffering,  and  loss 
of  time,  which  had  for  him  a  pecuniary  value,  although  there 
is  no  allegation  of  the  extent  and  nature  of  his  business.^ 

VI L  Elements  of  compensatory  Damages.  —  In  estimating 
compensatory  damages,  in  an  action  by  a  passenger  for  the 
violation  of  the  duty  of  a  common-carrier,  as  such  the  jury 
may  take  into  consideration,  as  elements,  loss  of  time,^  inabil- 
ity to  attend  to  business,^  pecuniary  expenses,^  bodily  pain,^ 
any   incurable   hurt,® — as,  where  mental  faculties  are  im- 

'  Curtiss  V,  Rochester,  etc.,  R.  Co.,  20  Barb.  282  (aflfirmed  in  18  N.  Y. 
534);  Ohio,  etc.,  R.  Co.  v,  Selby,  47  Ind.  471. 
^  Heim  v,  McCaughan,  32  Miss.  17. 

3  Wade  V,  Leroy,  20  How.  34;  Nebraska  City  v.  Campbell,  2  Black,  590; 
Ballou  V,  Famum,  ii  Allen,  73.  But  see  Holyoke  v.  Grand  Trunk  R.  Co.,  48 
N.  H.  541. 

4  Pennsylvania  R.  Co.  v.  Books,  57  Pa.  St.  339.  There  need  not  necessarily 
be  evidence  of  the  value  of  the  time  lost,  in  order  to  recover  therefor.  Ward  v, 
Vanderbilt,  4  Abb.  Dec.  521. 

5  McKinley  v,  Chicago,  etc.,  R.  Co.,  44  Iowa,  314;  Pennsylvania  R.  Co.  z/. 
Books,  57  Pa,  St  339 ;  Walker  v,  Erie  R.  Co.,  63  Barb.  260. 

^  The  Canadian,  i  Bro.  Adm.  11 ;  Indianapolis,  etc.,  R.  Co.  v,  Birney,  71  111. 
391 ;  Francis  v.  St  Louis  Transfer  Co.,  5  Mo.  App.  7. 

^  Klein  v,  Jewett,  26  N.  J.  Eq.  474 ;  McKinley  v,  Chicago,  etc.,  R.  Co.,  44 
Iowa,  314,  319;  Morse  v.  Auburn,  etc.,  R.  Co.,  10  Barb.  621 ;  Ohio,  etc.,  R. 
Co.  V.  Dickerson,  59  Ind.  317;  Whalen  v,  St  Louis,  etc.,  R.  Co.,  60  Mo.  323; 
Ransom  v.  New  York,  etc.,  R.  Co.,  15  N.  Y.  415;  Curtiss  t/.  Rochester,  etc., 
R.  Co.,  20  Barb.  282  (affirmed  in  18  N.  Y.  534).  See  also  Pennsylvania  R.  Co. 
V.  Allen,  53  Pa.  St.  276;  Theobald  v.  Railway  Passengers'  Assn.  Co.,  10  Exch. 
45 ;  5,  c,  26  Eng.  Law  &  Eq.  432. 

^  Whalen  v,  St  Louis,  etc.,  R.  Co.,  60  Mo.  323 ;  Pittsburgh,  etc.,  R.  Co. 
V,  Andrews,  39  Md.  329. 
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paired,' — personal  inconvenience/ and  mental  anguish  caused 
by  bodily  pain.^  Whether  mental  anguish,  which  is  not  caused 
either  by  fear  or  bodily  injury,  and  indivisibly  connected  there- 
with, such  as  arises,  for  instance,  from  the  indignity  of  being 
ejected  from  a  train  without  violence,  —  is  an  element  of  com- 
pensatory  damages,  is  a  question  upon  which  the  authorities 
are  not  fully  agreed.^  It  is  said  :  "  How  can  such  damages 
be  estimated  in  money?  The  mental  agony  of  a  timid 
woman  would  be  entirely  different  from  that  of  a  bold  man. 
No  two  cases  could  be  weighed  in  like  scales."^  But  the 
same  remarks  would  apply  to  damages  awarded  for  bodily 
pain.  That  injuries  committed  can  have  no  adequate  redress 
in  money,  or  that  damages  may  be  difficult  of  estimation,  is 
no  reason  why  pecuniary  relief  may  not  be  granted  as  a 
compensation. 

VI I L  Continued —  Wealth  of  Defendant —  Circumstances 
of  Plaintiff — Disfigurement  of  Person — Character  of  Plain- 
tiff—  Expense  of  Litigation  —  Value  of  gratuitous  Nursing,  — 
Where  there  is  no  evidence  of  wilful  negligence  or  malice,  the 
wealth  or  poverty  of  the  defendant  cannot  be  taken  into 
consideration  ;  ^   it  would  be  of  no  value  in   estimating  the 

*  Toledo,  etc.,  R.  Co.  t/.  Baddeley,  54  111.  19. 

'  Hobbs  V,  London,  etc.,  R.  Co.,  L.  R.  10  Q.  B.  iii ;  s.  c,  44  L.  J.  (Q.  B.) 
49;  23  Week.  Rep.  520;  32  L.  T.  (n.  s.)  352. 

3  Pittsburgh,  etc.,  R.  Co.  v.  Andrews,  39  Md.  329 ;  Memphis,  etc,  R.  Co. 
V.  Whitfield,  44  Miss.  466;  Johnson  v.  Wells,  6  Nev.  224;  Muldowney  v, 
Illinois,  etc.,  R.  Co.,  36  Iowa,  462 ;  Fairchild  v.  California  Stage  Co.,  13 
Cal.  599. 

4  The  following  cases  seem  to  hold  the  affirmative :  McKinley  v.  Chicago, 
etc.,  R.  Co.,  44  Iowa,  314;  Chicago,  etc,  R.  Co.  v.  Flagg,  43  111.  364;  Crmker 
z\  Chicago,  etc.,  R.  Co.,  36  Wis.  657 ;  Ransom  v.  New  York,  etc.,  R.  Co.,  15 
N.  V.  415;  Sherley  v,  Billings,  8  Bush,  147 ;  Paine  v.  Chicago,  etc.,  R.  Co., 
45  Iowa,  569 ;  Hamilton  v.  Third  Avenue  R.  Co.,  53  N.  Y.  25 ;  /.  r.,  3  Jones  & 
Sp.  1 18.  And  see  Coleridge,  J.,  in  Blake  v.  Midland  R.  Co.,  18  Q.  B.  93 ;  s.  c, 
16  Jur.  562 ;  10  Eng.  Law  &  £q.  437  ;  s.  /.,  Masters  v.  Warren,  27  Conn.  293; 
Segers  v,  Barkhamsted,  22  Conn.  290 ;  Canning  v,  Williamstown,  i  Cush.  451. 
See  contra,  Johnson  v.  Wells,  6  Nev.  224  (overruled  in  Quigley  v.  Central 
Pacific  R.  Co.,  II  Nev.  350) ;  Smith  v.  Pittsburgh,  etc,  R.  Co.,  23  Ohio  St.  10 

5  Johnson  v.  Wells,  6  Nev.  224,  232. 

^  Caldwell  v.  Murphy,  I  Duer.  233  (affirmed  in  ii  N.  Y.  416).     In  a  case 
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actual  damages  the  plaintiff  had  sustained.  But,  as  to  the 
plaintiff,  it  is  often  necessary  to  inquire  into  his  condition 
of  life,  his  habits,  pursuits,  and  necessities,  in  order  to  deter- 
mine what  attual  damages  he  has  sustained;  and,  where 
pleaded,  evidence  of  that  nature  may  be  given.*  And 
where  damages  were  allowed  for  the  disfigurement  of  the 
plaintiff's  face,  the  fact  that  she  was  "  a  plain  girl,  moving 
in  an  humble  walk  in  life,"  was  taken  into  consideration 
in  fixing  the  amount.'  But  it  as  said  that  the  character 
of  the  plaintiff  cannot  be  considered  as  an  element  of 
calculation  in  estimating  the  amount  of  damages.^  And, 
unless  the  case  be  such  as  to  warrant  the  finding  of  exem- 
plary damages,  the  jury  are  not  allowed  to  take  into  consid- 
eration the  probable  expenses  of  litigation  beyond  the 
taxable  costs  and  counsel-fees.'^  The  value  of  nursing  and 
care  gratuitously  bestowed  upon  a  passenger,  bodily  injured 
by  an  accident  to  a  vessel  upon  which  she  was  travelling,  has 
also  been  held  to  be  an  element  of  damages.' 

IX,  Continued — Damages  which  may  be  recovered  by 
Husband  and  Wife  jointly  suing — Recovery  by  Father  for 
Injury  to  Child,  —  In  an  action  by  a  husband  and  wife, 
for  injuries  received  by  the  wife,  damages  for  her  personal 
injury  and  suffering  may  be  recovered;  but  the  loss  of 
income  from  her  incapacity  to  labor,  and  the  expenses  of 
her  care,  must  be  recovered  in  an  action  brought  by  the 
husband.^     But  the  shock  to  the  feelings  of  the  husband  or 

which  will  warrant  the  award  of  exemplary  damages,  the  rule  is  different. 
New  Orleans,  etc.,  R.  Co.  v.  Hurst,  36  Miss.  660. 

'  Laing  v.  Colder,  8  Pa.  St.  479 ;  Pennsylvania  R.  Co.  z/.  Books,  57  Pa.  St. 
339;  Winters  v.  Hannibal,  etc.,  R.  Co.,  39  Mo.  468.  But  see  Stockton  v,  Frey, 
4  Gill,  406. 

*  The  Oriflamme,  3  Sawyer,  397 ;  j.  c,  2  Cent.  L.  J.  473 ;  7  Ch.  Leg.  N. 

347. 

3  Johnson  v.  Wells,  6  Nev.  224. 

^  Lincoln  v,  Saratoga,  etc.,  R.  Co.,  23  Wend.  425 ;  New  Orleans,  etc.,  R. 
Co.  V,  Allbritton,  38  Miss.  242 ;  The  Oriflamme,  supra, 

5  The  D.  S.  Gregory,  2  Ben.  226  (affirmed,  9  Wall.  513). 

^  Klein  v,  Jewett,  26  N.  J.  £q.  474 ;  Hopkins  v,  Atlantic,  etc.,  R.  Co.,  36 
N.  H.  9.     In  Iowa,  the  common-law  rule,  as  stated  in  the  text,  is  changed  by 
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father  cannot  enter  as  an  element  of  damages  in  a  suit  for 
injuries  received  by  the  wife  or  child,  such  damages  being 
only  recoverable  by  those  who  in  their  own  proper  persons 
are  injured.' 

X,  Opinion  of  Witnesses,  —  The  opinion  of  a  surgeon  or 
physician  as  to  the  probable  effects  or  the  nature  of  a  wound 
received  by  a  passenger  may  be  heard  by  the  jury ;  *  but  he 
must  state  the  facts  upon  which  be  bases  his  opinion.^ 
The  opinion  of  a  witness  as  to  whether  "the  plaintiff 
would  likely  have  received  the  injury  he  did  if  his  arm  and 
elbow  had  been  inside  the  car/'  is  inadmissible;^  but 
objections  to  a  witness  giving  his  opinion  must  be  made  at 
the  trial.5 

XL  Exemplary  Damages,  —  (i.)  May  be  awarded^  when,  — 
Damages  may  be  given  in  some  cases,  in  an  action  against  a 
carrier  for  injuries  received  by  a  passenger,  to  a  greater 
amount  than  will  compensate  for  the  actual  injury  sustained.^ 

statute.  Expenses  of  her  care,  and  damages  for  loss  of  her  service,  may  be 
recovered  in  an  action  brought  in  the  name  of  both.  McDonald  v,  Chicago, 
etc.,  R.  Co.,  26  Iowa.  124.  In  Illinois,  the  wife  can  sue  without  joining  her  hus- 
band in  such  an  action.     Seymour  v,  Chicago,  etc.,  R.  Co.,  3  Biss.  43. 

'  Black  V,  CarroIIton  R.  Co.,  10  La.  An.  33. 

"  Taylor  v.  Grand  Trunk  R.  Co.,  48  N.  H.  304;  Toledo,  etc.,  R.  Co.  v, 
Baddeley,  54  111.  19. 

3  Matteson  v.  New  York,  etc.,  R.  Co.,  62  Barb.  364. 

4  Winters  v,  Hannibal,  etc.,  R.  Co.,  39  Mo.  468. 

5  Walker  v,  Erie  R.  Co.,  63  Barb.  260. 

^  Able  writers  have  differed  on  the  question  whether  exemplary  damages 
may  be  awarded  in  any  case.  Prof.  Greenleaf  and  Mr.  Sedgwick  have  dis- 
cussed  it  at  length,  and  subsequent  annotators  of  their  respective  works  have 
taken  up  the  cudgels  so  vigorously  wielded  by  these  great  authors  in  their 
controversy.  Each  cites  a  large  number  of  authorities  to  sustain  his  position ; 
and  each  apparently  succeeds,  to  his  own  satisfaction,  in  proving  that  his  views 
are  correct.  The  position  held  by  Prof.  Greenleaf,  as  stated  in  his  great  work 
on  Evidence  (2  Greenl.  on  Ev.,  13th  ed.,  sec.  253.  See  note  2),  is :  '^  Damages 
are  given  as  a  compensation,  recompense,  or  satisfaction  to  the  plaintiff  for  an 
injury  actually  received  by  him  from  the  defendant.  They  should  be  precisely 
commensurate  with  the  injury ^  neither  more  nor  less ;  and  this,  whether  it 
be  to  his  person  or  estate. *'  While  Mr.  Sedgwick,  in  his  valuable  treatise  on 
the  Law  of  Damages  (Sedgw.  on  Dam.,  6th  ed.,  marg.  p.  38.     See  also  chap.  18, 
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Such  damages  are  termed  exemplary,  punitive,  or  vindictive 
damages,  — sometimes  called  "  smart-money,"  —  and  are  only 
awarded  in  cases  where  there  is  an  element  either  of  fraud, 
malice,  such  a  degree  of  negligence  as  indicates  a  reckless 
disregard  of  consequences,  oppression,  insult,  rudeness, 
caprice,  wilfulness,  or  other  causes  of  aggravation  in  the  act 
or  omission  causing  the  injury.  They  are  inflicted  as  a 
punishment  to  the  wrong-doer,  and  as  an  example  to  others.' 

and  marg.  p.  466,  note  i),  says:  ''Wherever  the  elements  of  fraud,  malice, 
gross  negligence,  or  oppression  mingle  in  the  controversy,  the  law,  instead  of 
adhering  to  the  system,  or  even  the  language  of  compensation,  adopts  a  wholly 
different  rule.  It  permits  the  jury  to  give  what  it  terms  punitory,  vindictive, 
or  exemplary  damages ;  in  other  words,  blends  together  the  interest  of  society 
and  of  the  aggrieved  individual,  and  gives  damages,  not  only  to  recompense 
the  sufferer,  but  to  punish  the  offender,''*  Mr.  Theron  Metcalf,  then  reporter 
of  the  State  of  Massachusetts,  since  judge  of  the  Supreme  Court  of  that  State, 
and  author  of  a  work  on  Contracts  (3  Am.  Jur.  287-313),  and  Mr.  Chancellor 
Kent  (2  Kent's  Comm.,  12th  ed.,  pt.  4,  Lect.  xxiv.,  p.  15,  note  a),  take  opposite 
sides  on  this  question,  and  numerous  judges  and  text-writers  have  noticed  the 
controversy.  See  Fay  v.  Parker  (53  N.  H.  342),  where  the  question  is  consid- 
ered at  length,  and  numerous  authorities  on  the  subject  are  reviewed.  The 
question,  however,  may  be  considered  settled,  the  current  of  authority  at  the 
present  time  being  in  accord  with  the  principle  stated  in  the  text.  "It  is  a 
well-established  principle  of  the  common  law  that  in  actions  of  trespass,  and 
all  actions  on  the  case  for  torts,  a  jury  may  inflict  what  are  called  exemplary, 
punitive,  or  vindictive  damages  upon  a  defendant,  having  in  view  the  enormity 
of  his  offence  rather  than  the  measure  of  compensation  to  the  plaintiff.  We 
are  aware  that  the  propriety  of  this  doctrine  has  been  questioned  by  some 
writers ;  but,  if  repeated  judicial  decisions,  for  more  than  a  century,  are  to  be 
received  as  the  best  exposition  of  what  the  law  is,  the  question  will  not  admit  of 
argument.  By  the  common  as  well  as  by  statute  law,  men  are  often  punished 
for  aggravated  misconduct  or  lawless  acts,  by  means  of  a  civil  action,  and  the 
damages  inflicted  by  way  of  penalty  or  punishment,  given  to  the  party  injured." 
Grier,  J.,  in  Day  v.  Woodworth,  13  How.  363-371.  See  also  Philadelphia,  etc., 
R.  Co.  V,  Quigley,  21  How.  202-213  ?  Milwaukee,  etc.,  R.  Co.  v.  Arms,  91  U.  S. 
489 ;  Memphis,  etc,  R.  Co.  v.  Whitfleld,  44  Miss.  466 ;  Hopkins  v,  Atlantic, 
etc,  R.  Co.,  36  N.  H.  9. 

"*■  Heirn  v.  McCaughan,  32  Miss.  17 ;  New  Orleans,  etc.,  R.  Co.  v.  Hurst,  36 
Miss.  660;  Gorham  v.  Pacific  R.  Co.,  66  Mo.  536;  New  Orleans,  etc.,  R.  Co.  v. 
Statham,  42  Miss.  607;  Peck  v,  Neil,  3  McLean,  22;  Pennsylvania  R.  Co.  v. 
Books,  57  Pa.  St.  339;  Caldwell  v.  New  Jersey  Steamboat  Co.,  47  N.  Y.  282; 
Chicago,  etc.,  R.  Co.  v,  Williams,  55  111.  185.  In  The  D.  S.  Gregory  (2  Ben. 
226,  240).  the  judge  says:  *'I  allow  nothing  for  exemplary,  punitive,  or 
vindictive   damages.      The   case   is  not  one  of  malicious   or  wilful  injury, 
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Some  of  the  authorities  include  "  gross  negligence  "  on  the 
part  of  the  defendant  as  one  of  the  elements  which,  mingling 
in  the  wrongful  act  complained  of,  entitle  the  plaintiff  to 
exemplary  damages.'  But  the  better  view  is  given  in  an 
opinion  delivered  in  a  recent  case  in  the  United  States 
Supreme  Court."  The  injury  sued  for  was  caused  by  a 
railroad  collision.  Mr.  Justice  Davis,  in  delivering  the 
opinion  of  the  court,  said :  "  '  Gross  negligence '  is  a  relative 
term.  It  is  doubtless  to*  be  understood  as  meaning  a  greater 
want  of  care  than  is  implied  by  the  term  '  ordinary  negli- 
gence ; '  but,  after  all,  it  means  the  absence  of  the  care  that 
was  necessary  under  the  circumstances.  In  this  sense,  the 
collision  in  controversy  was  the  result  of  gross  negligence, 
because  the  employees  of  the  company  did  not  use  the  care 
that  was  required  to  avoid  the  accident.  But  the  absence  of 
this  care,  whether  called  gross  or  ordinary  negligence,  did 
not  authorize  the  jury  to  visit  the  company  with  damages 
beyond  the  limit  of  compensation  for  the  injury  actually 
inflicted.  To  do  this,  there  must  have  been  some  wilful 
misconduct,  or  that  entire  want  of  care  which  would  raise 
the  presumption  of  a  conscious  indifference  to  consequences. 
Nothing  of  this  kind  can  be  imputed  to  the  persons  in 
charge  of  the  train ;  and  the  court,  therefore,  misdirected 
the  jury."  3 

although  it  is  one  of  reckless  negligence,  and  is  not  a  proper  case  for  exemplary 
damages." 

*  Frink  v,  Coe,  4  Greene  (Iowa),  555;  Taylor  v.  Grand  Trunk  R.  Co., 
48  N.  H.  304 ;  Hopkins  v,  Atlantic,  etc.,  R.  Co.,  36  N.  H.  9. 

'  Milwaukee,  etc.,  R.  Co.  v.  Arms,  91  U.  S.  489. 

3  See  also  Western  Union  Tel.  Co.  v.  Eyser,  91  U.  S.  495,  note ;  Kentucky, 
etc.,  R.  Co.  V.  Dills,  4  Bush,  593 ;  Quigley  v.  Central  Pacific  R.  Co.,  1 1  Nev. 
350;  McKeon  v.  Citizens'  R.  Co.,  42  Mo.  79;  Doss  v,  Missouri,  etc.,  R.  Co., 
59  Mo.  27;  Southern  R.  Co.  v,  Kendrick,  40  Miss.  374;  Thompson  v.  New 
Orleans,  etc.,  R.  Co.,  50  Miss.  315;  Hill  v.  New  Orleans,  etc.,  R.  Co.,  11  La. 
An.  292 ;  Toledo,  etc.,  R.  Co.  v,  Patterson,  63  111.  304 ;  Pullman,  etc.,  Co.  r. 
Reed,  75  111.  125;  Seymour  v.  Chicago,  etc,  R.  Co.,  3  Biss.  43;  Du  Laurans 
V,  St.  Paul,  etc,  R.  Co.,  15  Minn.  49;  Hamilton  v.  Third  Avenue  R.  Co.,  53 
N.  Y.  25 ;  Paine  v.  Chicago,  etc.,  R.  Co.,  45  Iowa,  569 ;  Pittsburgh,  etc,  R. 
Co.  V,  Slusser,  19  Ohio  St.  157.  But  see  Kansas  Pacific  R.  Co.  v.  Kessler, 
18  Kan.  523. 
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(2.)  When  Carrier- Corporations  are  liable  to,  —  There  is  no 
doubt  that  a  carrier  which  is  a  corporation,  like  individuals, 
may  be  liable,  in  a  proper  case,  to  exemplary  damages.' 
Some  of  the  authorities,  however,  hold  that  there  must  be 
either  an  authorization  or  ratification  by  the  corporation,  of 
the  act  complained  of,  to  warrant  the  assessment  of  more 
than  compensatory  damages.'  In  the  language  of  one  of  the 
authorities, 3  ''where  a  railroad  company  adopts  all  rules 
and  regulations  needful  for  the  safety  of  the  passengers,  and 
employs  competent  agents,  whose  duty  it  is  to  see  that  these 
rules  and  regulations  are  observed,  I  do  not  think  that  the 
company,  in  case  of  injury  to  the  passengers,  happening  by 
reason  of  the  failure  of  the  agent  to  perform  this  duty,  can 
be  held  liable  for  punitive  damages.  If,  however,  the  com- 
pany, as  such,  is  in  fault,  a  different  rule  applies.  The  com- 
pany, for  its  own  carelessness,  may  be  justly  held  liable  for 
smart-money."  Others  hold  that  slight  acts  will  be  suffi- 
cient to  indicate  ratification,  —  such  as  keeping  the  employee 
whose  act  caused  the  injury,  in  the  service  of  the  company, 
after  knowledge  of  the  act  by  the  officers  of  the  corporation  .-♦ 
But  the  rule  that  is  in  accord  with  reason  and  the  weight  of 
authority  is,  that  passenger-carriers,  although  corporations, 
may  be  liable,  in  a  proper  case,  to  exemplary  damages  for 
injuries  to  passengers,  caused  by  their  agents,  without  a 
direct  authorization  or  subsequent  ratification  of  the  wrong- 
ful act.  In  a  recent  opinion  on  this  subject,  speaking  of  the 
servants  of  a  corporation  which  was  a  carrier  of  passengers, 
it  is  said :  "  They  act  on  the  peril  of  the  corporation  and 

*  Malecek  v.  Tower  Grove,  etc.,  R.  Co.,  57  Mo.  17;  Graham  v.  Pacific 
R.  Co.,  66  Mo.  536;  Pittsburgh,  etc.,  R.  Co.  v.  Slusser,  19  Ohio  St  157; 
Atlantic,  etc...  R.  Co.  v,  Dunn,  19  Ohio  St.  162 ;  Caldwell  v.  New  Jersey 
Steamboat  Co.,  47  N.  Y.  282.  See  contra^  Wardrobe  v.  California  Stage  Co., 
7  Cal.  118. 

'New  Orleans,  etc.,  R.  Co.  v,  Allbritton,  38  Miss.  242 ;  Hagan  v.  Provi- 
dence, etc,  R.  Co.,  '3  R.  I.  88 ;  Milwaukee,  etc.,  R.  Co.  v,  Finney,  10  Wis. 
388  (overruled  in  Craker  v,  Chicago,  etc.,  R.  Co.,  36  Wis.  657) ;  Turner  v. 
North  Beach,  etc.,  R.  Co.,  34  Cal.  594. 

3  Ackerson  v.  Erie  R.  Co.,  32  N.  J.  L.  254,  260. 

^  Perkins  v,  Missouri,  etc.,  R.  Co.,  55  Mo.  201 ;  Graham  v.  Pacific  R.  Co., 
66  Mo.  536;  Goddard  v.  Grand  Trunk  R.  Co.,  57  Me.  202. 


556  DAMAGES   FOR   INJURIES  TO    PASSENGERS. 

their  own.  Indeed,  as  that  fictitious  entity,  the  corpora- 
tion, can  act  only  through  natural  persons  (its  officers  and 
servants),  and  as  it  of  necessity  commits  its  trains  abso- 
lutely to  the  charge  of  officers  of  its  own  appointment,  and 
passengers  of  necessity  commit  to  them  their  safety  and 
comfort  in  transitu^  under  conditions  of  such  peril  and  sub- 
ordination, we  are  disposed  to  hold  that  the  whole  power 
and  authority  of  the  corporation,  pro  hac  vice^  is  vested  in 
these  officers,  and  that,  as  to  passengers  on  board,  they 
are  to  be  considered  as  the  corporation  itself;  and  that  the 
consequent  authority  and  responsibility  are  not  generally 
to  be  straitened  or  impaired  by  any  arrangement  between  the 
corporation  and  the  officers,  the  corporation  being  respon- 
sible for  the  acts  of  the  officers  in  the  conduct  and  govern- 
ment of  the  train,  to  the  passengers  travelling  by  it,  as  the 
officers  would  be  for  themselves  if  they  were  themselves  the 
owners  of  the  road  and  train."  * 

(3.)  Questions  of  Law  and  Fact,  —  In  actions  against 
carriers  of  passengers  for  neglect  of  duty,  whereby  passen- 
gers are  injured,  the  jury  are  the  sole  judges  as  to  the 
existence  of  facts  showing  that  the  act  complained  of  was 
attended  with  circumstances  of  aggravation ;  but  what  ele- 
ments must  form  a  part  of  the  transaction,  to  warrant  the 
finding  of  exemplary  damages,  is  a  question  of  law.* 

XII,  Nominal  Damages,  —  If  the  rights  of  a  passenger 
have  been  infringed  by  a  carrier,  —  as,  where  he  is  wrongfully 
excluded  from  a  car,  etc., —  in  the  absence  of  proof  of  actual 
damage,  and  where  there  is  no  element  of  aggravation  in  the 
act,  nominal  damages  may  be  given.3 

'  Bass  V,  Chicago,  etc.,  R.  Co.,  36  Wis.  450.  See  also  Goddard  r.  Grand 
Trunk  R.  Co.,  57  Me.  202;  Hanson  z/.  European,  etc.,  R.  Co.,  62  Me.  84; 
Chicago,  etc.,  R.  Co.  v.  Herring,  57  III.  59 ;  Jeffersonville  R.  Co.  v,  Rogers, 
38  Ind.  116;  Baltimore,  etc.,  R.  Co.  v,  Blocher,  27  Md.  277;  Quigley  r. 
Central  Pacific  R.  Co.,  1 1  Nev.  350. 

'  Jackson  v.  Second  Avenue  R.  Co.,  47  N.  Y.  274 ;  Southern  R.  Co.  r. 
Kendrick,  40  Miss.  374. 

3  Pleasants  v.  North  Beach,  etc.,  R.  Co.,  34  Cal.  586;  Terrc  Haute,  etc., 
R.  Co.  V,  Vanatta,  21  111.  188. 
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XIII,  Excessive  Damages —  When  Appellate  Courts  will 
reverse  Judgments  on  Account  of ,  —  Where  there  is  no  fixed 
rule  of  compensation,  courts  are  loath  to  set  aside  the  verdicts 
of  juries,  or  to  reverse  judgments  founded  thereon,  simply 
because  the  damages  awarded  seem  excessive.  In  a  recent 
New  York  case  the  court  say  :  *  "  Even  if  it  was  clear  that  the 
damages  were  excessive,  it  is  not  the  province  of  this  court  to 
interfere  onany  such  ground."  But  if  the  damages  are  so  mani- 
festly unjust  and  disproportionate  as  to  show  that  the  jury  have 
been  misled  either  by  passion,  prejudice,  partiality,  or  misap- 
prehension, the  courts  will  usually  interfere."  The  following 
instances  where  courts  have  reversed  judgments  in  actions  by 
passengers  against  carriers,  because  verdicts  were  excessive, 
or  have  refused  to  do  so  for  that  reason,  will  be  of  value. 

XIV.  Continued — Illustrations,  —  (i.)  Wrongfully  eject- 
ing a  Passenger, — A  verdict  of  ;^  1,500  was  held  excessive 
where  a  passenger  who  had  been  put  off  of  a  car  for  not  pay- 
ing his  fare  got  on  again,  agreeing  to  pay,  but,  while  making 
change,  made  use  of  grossly  profane  and  obscene  language 
in  the  presence  of  ladies,  for  which  he  was  again  ejected,  no 
more  force  being  used  either  time  than  was  necessary.^  A 
verdict  of  ^3,006  given  where  a  passenger  was  expelled  from 
a  sleeping-car,  who  had  lost  his  ticket  for  a  berth,  of  which 
he  gave  satisfactory  assurance  at  the  time,  there  being  no 
abusive  language  or  personal  violence  used  towards  him,  was 
held  excessive.-*  Where  a  conductor  wrongfully  accused  a 
passenger  of  attempting  to   ride  beyond  the  distance  for 

*  Maher  v.  Central  Park  R.  Co.,  67  N.  Y.  52,  56  (affirming  j.r.,  7  Jones  & 
Sp.  155). 

^  Terre  Haute,  etc.,  R.  Co.  v.  Vanatta,  21  III.  188;  Graham  v.  Pacific  R. 
Co.,  66  Mo.  536;  Union  Pacific  R.  Co.  v.  Hand,  7  Kan.  380;  Missouri,  etc., 
R.  Co.  V.  Weaver,  16  Kan.  456;  New  Orleans,  etc.,  R.  Co.  v.  Hurst,  36 
Miss.  660;  New  Orleans,  etc.,  R.  Co.  v.  Statham,  42  Miss.  607;  Du  Laurans 
v,  St  Paul,  etc.,  R.  Co.,  15  Minn.  49;  Georgia  R.  Co.  v,  McCurdy,  45  Ga. 
288;  Montgomery,  etc.,  R.  Co.  v.  Boring,  51  Ga.  582;  Collins  v.  Albany, 
etc.,  R.  Co.,  12  Barb.  492;  Clapp  v,  Hudson  River  R.  Co.,  19  Barb.  461; 
Parish  v,  Reigle,  1 1  Gratt.  697. 

3  Chicago,  etc.,  R.  Co.  v.  Griffin,  68  111.  499. 

♦  Pullman,  etc.,  Co.  v.  Reed,  75  111.  125. 
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which  he  had  paid,  charged  him  with  falsehood,  treated  him 
insolently  in  the  presence  of  other  passengers,  and,  with  the 
help  of  a  brakeman,  seized  him  and  put  him  off  the  train  in 
a  rude  manner,  at  a  place  where  there  was  no  station  or 
house,  on  a  cold,  dark  night,  and  the  passenger  had  to  walk 
to  his  destination,  il/oo  was  held  not  an  excessive  verdict* 
A  passenger  on  a  mixed  train,  in  order  to  travel  more 
rapidly,  received  from  the  conductor  a  card,  which  the  con- 
ductor informed  him  would  be  accepted  as  a  ticket  to 
complete  his  journey  on  a  passenger-train  which  at  that 
time  overtook  them,  and  upon  presenting  the  card  to  the 
conductor  of  the  passenger-train  when  he  came  along,  after 
they  were  under  way,  the  conductor  refused  to  accept  the 
ticket,  and  ejected  the  passenger  with  violence,  at  night, 
where  there  was  no  station  or  house :  it  was  held  that  a  ver- 
dict of  ;^400  was  not  excessive.*  Where  a  passenger  ten- 
dered a  "  stock-pass  "  for  his  fare,  but  the  conductor,  acting 
under  the  belief  that  he  was  unauthorized  to  receive  the 
pass,  refused  to  accept  it,  and  ejected  him,  without  force, 
on  a  dark  night,  obliging  him  to  walk  about  a  mile,  in  cold 
weather  and  through  snow,  and  it  appeared  that  he  had 
about  ^400  on  his  person,  and  that  he  purchased  a  ticket 
to  his  destination  the  next  morning,  but  that  he  was  made 
sick  by  becoming  overheated,  was  feeble,  and  unable  to  do 
much  for  two  or  three  months,  a  verdict  for  ^800  was 
affirmed.3  Where  the  conductor  refused  to  receive  a  ticket 
tendered  him  for  passage,  but  took  it  up,  and,  using  no  more 
force  than  was  necessary  for  the  purpose,  ejected  the  pas- 
senger about  2l  quarter  of  a  mile  from  where  he  had  got 
on  the  train,  because  the  station-agent  had  informed  him 
that  the  passenger  had  not  paid  for  the  ticket  when  he  got 
it,  and  the  passenger  was  delayed  one  day,  and  had  to 
buy  another  ticket,  at  an  expense  of  1^40.50,  a  verdict  of 
^5,000  was  held  excessive.'^    A  passenger  who  had  failed  to 

'  Indianapolis,  etc.,  R.  Co.  v,  Milligan,  50  Ind.  392. 
»  Toledo,  etc.,  R.  Co.  v.  McDonough,  53  Ind.  289. 

3  Graham  v.  Pacific  R.  Co.,  66  Mo.  536. 

4  Quigley  v.  Central  Pacific  R.  Co.,  1 1  Nev.  350. 
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buy  a  ticket  before  entering  the  cars,  gave  the  conductor 
fifty  cents  for  his  fare,  which  he  took,  but  demanded  ten 
cents  more,  under  the  rule  of  the  road  making  those  not 
purchasing  tickets  pay  ten  cents  more  than  the  ticket  fare, 
and  upon  the  passenger  refusing  to  pay  it,  he  ejected  him  at 
the  next  station  without  returning  the  fifty  cents.  A  verdict, 
in  a  suit  against  the  company,  for  ^500  was  held  to  be  large, 
but  it  would  not  justify  reversing  the  judgment."  Where  a 
passenger  was  wrongfully  expelled  from  a  train  at  a  place 
which  was  not  a  station,  three  miles  from  where  he  entered 
the  cars ;  and  it  appeared  that,  in  being  ejected,  he  resisted, 
and  three  of  the  company's  employees  overpowered  him ; 
that,  after  being  put  oflf,  he  struck  at  one  of  them,  who  knocked 
him  down  and  jumped  upon  him ;  that  the  passenger  was 
not  permanently  injured  or  disfigured,  but  had  his  mouth 
cut,  and  received  two  other  wounds  on  his  head ;  that  he 
was  in  poor  health,  and  had  been  so  for  four  years ;  —  it 
was  held  that  a  verdict  of  ^5,000  was  excessive."  Where  a 
conductor,  being  under  the  erroneous  impression  that  a  pas- 
senger had  not  given  him  his  ticket,  ejected  him,  without 
violence,  at  a  place  not  a  station,  three  miles  from  where  the 
passenger  had  got  on,  and  where  he  had  to  wait  four  hours, 
when  he  took  the  next  train  for  his  destination,  a  verdict 
for  £$0  was  held  excessive.^ 

(2.)  Removal  of  Passenger  from  a  Train  at  a  Place  other 
than  a  regular  Station,  —  In  some  of  the  States  there  are 
statutes  permitting  the  removal  of  a  passenger  from  a  train, 
at  any  regular  station,  who  refuses  to  pay  his  fare,  or  who 
conducts  himself  in  a  disorderly  manner.  These  statutes 
have  been  construed  as  prohibiting  the  removal  of  such 
passengers  at  places  other  than  regular  stations.^  The  fol- 
lowing are  instances  where  the  appellate  courts  have  re- 

'  Du  Laurans  v,  St  Paul,  etc.,  R.  Co.,  15  Minn.  49. 
'  Missouri,  etc.,  R.  Co.  v/yftz}r^r,  16  Kan.  456. 

3  Huntsman  v.  Great  Western  R.  Co.,  20  Upper  Canada  Q.  B.  24.     See 
also  Hamilton  v.  Third  Avenue  R.  Co.,  48  How.  Pr.  50. 
^  Stephen  v.  Smith,  29  Vt.  160. 
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viewed  the  finding  of  damages  against  railroad  companies  in 
such  cases:  A  passenger,  refusing  to  pay  his  fare,  was 
ejected  about  eighty  rods  from  a  station,  without  violence  or 
any  aggravating  circumstances.  It  was  held  that  a  verdict 
of  ;^i,ooo  was  excessive.'  Where  a  passenger  tendered  a 
void  ticket,  refused  to  pay  his  fare,  and  was  ejected,  without 
any  aggravating  circumstances,  three  or  four  miles  from  a 
station,  a  verdict  of  ^1 1,000  was  held  excessive.'  Where  a 
passenger  was  ejected  for  refusing  to  pay  his  fare,  at  a  point 
two  miles  distant  from  a  station,  in  a  manner  free  from  indig- 
nity, a  verdict  of  ^1450  was  held  excessive.  3  Where  a  pas- 
senger who  was  lame,  and  had  two  heavy  bundles  to  carry, 
was  ejected,  without  violence,  at  a  water-tank,  at  night, 
about  a  quarter  of  a  mile  from  a  station,  and  in  order  to  get  to 
the  station  he  had  to  cross  a  covered  railway  bridge  on  a  nar- 
row foot-path,  it  was  held  that  a  verdict  of  ^100  was  not  ex- 
cessive.-*  Where  a  passenger  who  had  refused  to  pay  his  fare 
told  the  conductor  he  would  get  off  if  the  train  was  stopped, 
but  when  the  train  was  stopped,  at  a  place  three  or  four  miles 
from  a  station,  he  refused  to  get  off,  and  was  ejected  with 
some  violence,  his  face  being  scratched  and  the  skin  slightly 
abraded  in  one  or  two  places  on  his  limbs,  and,  although 
he  was  kicked  and  hurt,  was  about  and  attending  to  his 
business  the  next  day,  was  not  confined  to  his  room,  did 
not  lose  any  time,  nor  incur  any  expense  by  reason  of  the 
injury,  a  verdict  for  ;^  1,000  was  held  excessive.^  Where  a 
passenger  was  ejected  at  a  place  some  distance  from  a  station, 
in  the  night-time,  because  he  had  not  procured  a  ticket,  he 
having  attempted  to  procure  a  ticket  before  getting  aboard, 
but  could  not,  because  'the  ticket-office  was  closed,  and, 
after  informing  the  conductor  of  this,  offered  to  pay  his  fare, 
the  jury  awarded  a  verdict  of  $250,  which  the  trial  court 

*  Chicago,  etc.,  R,  Co.  v.  Parks,  18  111.  460. 

*  Tcrre  Haute,  etc.,  R.  Co.  v,  Vanatta,  21  111.  188. 

3  Chicago,  etc.,  R.  Co.  v.  Roberts,  40  111.  503. 

4  Chicago,  etc.,  R.  Co.  v.  Flagg,  43  111.  364. 

5  Chicago,  etc.,  R.  Co.  v.  Peacock,  48  111.  253. 
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reducing  to  ||200,  was  held   not  excessive.*      In  a  similar 
case  a  verdict  of  |ISOO  was  held  excessive.' 

(3.)  Refusal  to  admit  Colored  Person,  —  Where  a  colored 
woman  was  refused  admittance  to  the  ladies'  car  in  a  very 
rude  manner,  by  a  brakeman,  in  the  presence  of  several 
persons,  a  verdict  of  $2QO  was  held  not  excessive.^  Where 
a  colored  woman  hailed 'a  passing  street-car,  which  the  con- 
ductor refused  to  stop,  solely  because  she  was  colored,  a 
verdict  of  |ISOO  was  held  excessive.*  A  verdict  of  $T^o  was 
held  excessive  in  a  case  where  a  colored  woman  got  on  the 
platform  of  a  street-car,  was  ejected  with  some  violence 
about  ten  o'clock  at  night,  but  immediately  afterwards  was 
conveyed  by  another  car  of  the  same  company  to  her  place 
of  destination,  sustaining  no  appreciable  damage  from  the 
ejection.5 

(4.)  Assault  upon  Passenger.  —  A  passenger  got  into  an 
altercation  with  a  brakeman,  who  attempted  to  remove  the 
former's  dog  from  the  car.  They  began  to  struggle  with 
each  other,  and  the  passenger  held  the  brakeman  down  in  a 
seat,  but  released  him  upon  a  promise  to  behave  himself. 
As  the  passenger  turned  to  resume  his  seat,  the  brakeman 
struck  him  several  blows  about  the  head  and  shoulders,  one 
being  directly  over  the  eye,  with  an  iron  poker  about  two 
feet  long  and  a  half-inch  in  diameter.  The  passenger 
received  a  severe  wound  upon  the  temple,  and  two  other 
wounds  upon  the  top  of  his  head ;  the  external  table  of  the 
skull  was  cracked,  and  his  eye  badly  affected,  indicating 
the  entire  loss  of  its  functions.  It  was  held  that  a  verdict 
of  ^,000  was  not  so  excessive  as  to  be  set  aside.^  A 
male  passenger  attempted  to  enter  a  car  on  the  train,  to 
which  a  brakeman  refused  him  admittance,  on  the  ground 
that  it  was  a  ladies'  car.     A  rencontre  took  place,  in  which 

*  Illinois,  etc.,  R.  Co.  v.  Johnson,  67  III.  312. 
'  Illinois,  etc.,  R.  Co.  v.  Cunningham,  67  111.  316. 
3  Chicago,  etc.,  R.  Co.  v.  Williams,  $$  111.  185. 
^  Pleasants  v.  North  Beach,  etc.,  R.  Co.,  34  Cal.  586. 
5  Turner  v.  North  Beach,  etc.,  R.  Co.,  34  Cal.  594. 
Hanson  v,  European,  etc.,  R.  Co.,  62  Me.  84. 
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the  passenger  was  injured.  A  verdict  of  |l  12,000  was 
reduced  by  the  appellate  court  to  $7,000,^  The  clerk  of  a 
steamboat,  while  collecting  the  fare  of  deck-passengers, 
charged  one  of  them,  a  boy  about  fifteen  years  of  age,  with 
having  attempted  to  hide,  which  the  boy  denied,  and  the 
clerk  then  made  a  brutal  assault  upon  him.  Among  other 
injuries  received  was  the  total  destruction  of  one  of  his  eyes. 
A  verdict  of  $^400  was  held  not  excessive.* 

(5.)  Carrying  Passenger  beyond  his  Destination,  —  Where  a 
passenger  on  a  train  was  carried  beyond  his  station  about  four 
hundred  yards,  and  the  conductor  declined  to  back  the  train 
to  the  station,  the  appellate  court  refused  to  set  aside  a 
verdict  of  114,500,  although  they  expressed  regret  that  the 
verdict  was  so  large.^  This  case  was  criticised  in  a  subse- 
quent case  in  the  same  court,  where  the  facts  were  somewhat 
similar,  and  where  the  judgment  was  reversed  because  the 
verdict  of  ^13,275  was  considered  excessive.* 

(6.)  Injury  to  Passenger  in  Railroad  Accident  —  Where 
the  passenger  was  confined  to  his  bed  from  two  to  three 
weeks,  but  did  not,  when  quiet,  suffer  greatly  from  pain,  and 
after  that  began  to  walk  about,  though  with  great  difficult}', 
but  did  not  resume  business  for  three  months  afterwards,  and, 
at  the  time  of  the  trial,  about  thirteen  months  after  the  acci- 
dent, he  was  still  feeling  some  pain  and  inconvenience,  and 
there  was  evidence  that  the  membranous  covering  of  the  spine 
was  permanently  injured,  which,  in  case  of  any  imprudence 
on  his  part,  might  result  fatally,  a  verdict  of  |l5,000  was  not 
disturbed.^  A  railroad-bridge  having  been  burned  down  by 
a  band  of  armed  rebels,  and  the  company's  agents  not  hav- 
ing ascertained  the  fact,  because  the  road  was  guarded  by 
them,  a  train  was  precipitated  into  a  river  over  which  the 
bridge  crossed.  A  young  lady  school-teacher,  a  passen- 
ger, received  a  number  of  bruises,  and  a  scalp-wound  on  her 

'  McKinley  v,  Chicago,  etc.,  R.  Co.,  44  Iowa,  314. 
*  Sherley  v,  Billings,  8  Bush,  147. 

3  New  Orleans,  etc,  R.  Co.  v.  Hurst,  36  Miss.  660. 

4  New  Orleans,  etc.,  R.  Co.  v.  Statham,  42  Miss.  607. 

5  Pittsburgh,  etc.,  R.  Co.  v.  Thompson,  56  III.  138. 
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head ;  her  shoulders  and  arms  were  bruised,  but  she  received 
no  fractures.  The  scalp-wound  was  the  principal  injury. 
She  did  not  seem  to  have  good  use  of  her  arms.  She 
was  attended  about  ten  days  by  a  physician,  who  thought, 
when  he  quit  attending  her,  that  she  would  soon  get  well, 
but  that  her  nervous  system  had  received  a  great  shock 
from  the  jar.  She  commenced  teaching  two  or  three 
months  after  the  accident,  walking  between  a  quarter  and  a 
half  a  mile  to  and  from  school.  For  these  injuries,  a  verdict 
of  1^6,900  was  held  exorbitantly  excessive.*  A  train  ran  into 
the  rear  of  another,  upon  which  the  plaintiff  wds  a  passenger. 
He  was  injured  upon  the  head,  but  the  principal  wound  was 
upon  his  foot.  It  became  necessary  to  remove  the  outside  of 
the  foot  and  one  toe.  For  several  days  his  life  was  despaired 
of.  He  remained  at  the  station  about  three  months,  before 
he  could  be  removed  to  his  home.  He  was  crippled  for 
life.  All  of  the  expenses  of  the  plaintiff  and  his  family, 
while  at  the  station,  were  paid  by  the  railroad  company.  A 
verdict  of  |l  11,000  was  reduced  by  the  appellate  court  to 
$5,000.'  Where,  in  a  collision,  a  passenger  had  his  leg 
broken,  and  received  some  flesh-wounds  upon  the  head,  in 
consequence  of  which  he  was  confined  to  his  house  about  five 
months,  was  obliged  to  go  on  crutches  for  three  or  four 
months  afterwards,  with  one  leg  left  somewhat  shorter  than 
the  other,  but  at  the  time  of  the  trial  his  usual  health 
was  restored,  a  verdict  of  |l6,ooo  was  held  excessive,  and 
reduced  to  |l4,ooo.3  The  only  permanent  injury  a  passenger 
received  in  a  railroad  accident  was  an  injury  to  the  liga- 
ments of  the  third  finger  of  his  right  hand,  causing  a  slight 
deformity  and  some  loss  of  power  in  the  member.  Besides 
some  bruises  elsewhere,  he  received  an  injury  to  his  lungs, 
which  rendered  him  more  liable,  by  exposure,  to  pulmonary 
complaints.  A  month  after  the  accident  he  was  engaged 
in  travelling,  and  selling  lamps,  from  which  he  was  making 
I25  per  day.     In  an  action  by  him,   a  verdict  for  $5,000 

'  Sawyer  v,  Hannibal,  etc,  R.  Co.,  37  Mo.  240. 
'  Collins  V,  Albany,  etc.,  R.  Co.,  12  Barb.  492. 
3  Clapp  V,  Hudson  River  R.  Co.,  19  Barb.  461. 
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was  held  excessive/  In  a  case  where  a  passenger's  arm 
was  paralyzed,  a  verdict  of  $2,000  was  set  aside.*  Where  a 
passenger's  arm  was  broken,  the  verdict  of  the  jury  was  so 
excessive  that  the  court  reduced  it  to  |l2,ooo,  which  the 
appellate  court  refused  to  disturb.^ 

XV.   Mitigation  of  Damages,  —  The  fact  that  a  passenger 
who  is  injured  by  a  carrier  continues  to  receive  his  salary 
from  his  employer  during  the  time  he  is  disabled  by  such 
injury,  cannot  mitigate  the  damages  which  he  should  recover.^ 
Nor  are  the  damages,  in  such  a  case,  subject  to  any  deduction 
on  account  of  money  paid  the  passenger  by  an  insurance 
company,  under  a  policy  against  accidents,  as  compensation 
for  the  same  injury.^     The  liability  of  a  railroad  company 
for  a  violent  ejection  of  a  passenger  from  its  train  is  not 
diminished  by  the  fact  that  he  was  at  the  time  suffering 
from  a  disease  which  aggravated  the  injuries  sustained,  or 
rendered  them  more  difficult  of  cure.^     Before  ejecting  a 
passenger  for  non-payment  of  fare,  it  is  the  duty   of  the 
agents  of  a  railroad  company,  or  other  passenger-carrier,  to 
ascertain  whether  the  person  has  paid  his  fare  or  purchased 
a  ticket.     Their  negligence  in  this  respect  cannot  usually  be 
pleaded  or  urged  as  a  defence,  nor  considered  in  mitigation 
of  damages.7     But  where  a  passenger  on  a  train  tendered  a 
ticket,  without  explanation,  which  was  void  by  reason  of 

^  Union  Pacific  R.  Co.  v.  Hand,  7  Kan.  380. 

"  Watson  V.  Northern  R.  Co.,  24  Upper  Canada  Q.  B.  98. 

3  Chicago,  etc.,  R.  Co.  v,  Pondrom,  51  III.  333.  Sec  also  Chicago,  etc.,  R- 
Co.  V,  Hughes,  69  111.  170;  Walker  v,  Erie  R.  Co.,  63  Barb.  26a  For 
instances  of  reviewed  cases  by  appellate  courts,  where  juries  awarded  damages 
for  injuries  to  passengers  getting  on  or  off  railroad  trains,  see  Georgia  R. 
Co.  V.  McCurdy,  45  Ga.  288;  Montgomery,  etc.,  R.  Co.  w.  Boring,  $1  Ga. 
582;  Chicago,  etc.,  R.  Co.  v.  Fillmore,  57  IlL  265;  Loyd  v.  Hannibal,  etc, 
R-  Co.,  53  Mo.  509;  Whalen  v,  St  Louis,  etc.,  R.  Co.,  60  Mo.  323.  For 
injury  to  passenger  by  accident  to  stage-coach,  see  Boyce  v.  California 
Stage  Co.,  25  Cal.  460;  Parish  v,  Reigle,  11  Gratt.  697. 

4  Ohio,  etc.,  R.  Co.  v,  Dickerson,  59  Ind.  317. 

5  Bradbum  v.  Great  Western  R.  Co.,  L.  R.   10  Exch.  i ;  s,  r.,  44  L.  J- 
(Exch.)  9;  Pittsburgh,  etc.,  R.  Co.  v,  Thompson,  56  III.  138. 

^  Brown  v.  Hannibal,  etc.,  R.  Co.,  66  Mo.  588. 
7  Quigley  v.  Central  Pacific  R.  Co.,  1 1  Nev.  350. 
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having  a  hole  punched  in  it,  it  was  held  that  attempting 
to  use  such  a  ticket,  without  explaining  how  he  obtained  it, 
was  evidence  of  wrong  on  his  part ;  and  although  he  was 
entitled  to  damages  for  being  ejected  at  a  place  not  a 
station,  his  refusal  to  explain  would  mitigate  them.'  And 
in  a  suit  against  a  railroad  company  for  being  ejected  from 
a  train  for  refusing  to  pay  more  than  what  he  considered 
the  lawful  fare,  it  was  held  that  it  was  competent  for  the 
company,  for  the  purpose  of  mitigating  damages,  to  give 
in  evidence  subsequent  declarations  of  the  plaintiif,  tending 
to  show  that  his  object  in  taking  passage  on  the  cars  was  to 
make  money  by  bringing  suits  against  the  company  for 
demanding  or  receiving  their  established  rates  of  fare.' 

Frank  W.  Peebles. 

St.  Louis,  Mo. 

»  Terre  Haute,  etc.,  R.  Co.  v,  Vanatta,  21  111.  188. 
*  Cincinnati,  etc.,  R.  Co.  v.  Cole,  29  Ohio  St.  126. 


S66  THE   REPORTERS   AND   TEXT-WRITERS. 


IV.— THE  REPORTERS  AND  TEXT-WRITERS. 

'T  will  be  recorded  for  a  precedent ; 
And  many  an  error,  by  the  same  example. 
Will  rush  into  the  State. 

^The  Merchant  of.  yenice.  Act  IV,,  Scene  L 

Abridgments.  —  "  The  Abridgments  of  Viner  and  Bacon, 
and  the  Digest  of  Comyns,  —  books  of  the  highest  authority." 
/i?r  Lord  Penzance,  in  Combe  v,  Edwards,  3  P.  D.  125. 

Best  and  Smith's  Reports.  —  "  That  case  appears  to  have 
been  not  quite  correctly  reported  in  Best  and  Smith."  Per 
Blackburn,  J.,  in  Harris  v,  James,  35  L.  T.  240,  241. 

Blackburn  on  Sale.  —  "  We  are  called  upon  to  consider 
whether  the  doctrine  suggested  in  my  brother  Blackburn's 
book  correctly  represents  the  law  upon  this  subject.  With 
the  highest  respect  for  that  clear-headed  and  highly  eminent 
judge,  I  must  say  that  I  am  unable  to  give  my  assent  to  his 
proposition."  Per  Erie,  C.  J.,  in  Bailey  v.  Sweting,  9  C.  B. 
(n.  s.)  858,  859. 

Blackstone's  Commentaries.  —  "  Upon  a  question  of  the 
meaning  of  legal  language,  as  used  at  that  time,  there  is  no 
higher  authority  than  Blackstone's  Commentaries,  which  were 
published  in  1765."  The  Commonwealth  v.  Lockwood,  109 
Mass.  325. 

''  Blackstone's  Commentaries  are  but  a  compilation  of  the 
laws  of  England,  drawn  from  authentic  sources,  open  to  the 
whole  profession,  and  yet,  in  the  highest  sense,  might  be 
deemed  an  original  work ;  since  never  before  were  the  same 
materials  so  admirably  combined  and  exquisitely  wrought  out, 
with  a  judgment,  skill,  and  taste  absolutely  unrivalled. 
Story,  J.,  in  Gray  v.  Russell,  i  Story,  17. 

"  Brittain  v.  Kinnaird,  i  Brod.  &  B.  432,  has  come  to  be 
the  locus  classicus  of  Sir  J.  Richardson."  Lord  Coleridge, 
C.  J.,  in  Usill  V,  Hales,  47  L.  J.  (C.  P.)  326. 
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Bruce  (Knight,  Lord  Justice).  —  "A  judge  of  very  great 
experience  in  bankruptcy."  Sir  James  Colville,  in  Hoare  v. 
The  Oriental  Bank,  2  App.  Cas.  598. 

Brydall.  Jura  Corona,  A.  D.  1680.  —  "Not  of  much 
authority  in  itself."  Sir  Roundell  Palmer,  attorney-general, 
arguendo,  in  Feather  v.  The  Queen,  6  Best  &  S.  265. 

BuLLEN  &  Leake.  Precedents  of  Pleadings.  —  In 
Semenza  v.  Brinsley,  18  C.  B.  (n.  s.)  467,  a  plea  following 
the  precedent  in  BuUen  &  Leake  was  held  bad.  7  Best  & 
S.  516,  note. 

Burton's  Compendium.  —  **I  have  always  found  this  to 
be  a  very  accurate  book."  Per  Williams,  J.,  in  Phillips  v. 
Ball,  6  C.  B.  (n.  s.)  831. 

Carpmael's  Patent  Cases. — Cockburn,  C.  J. :  "  Mr.  Carp- 
mael's  ability  is  great,  but  that  is  not  a  professional  report." 
Feather  v.  The  Queen,  6  Best  &  S.  271. 

CoLTMAN  (Mr.  Justice).  —  "A  very  sound  lawyer  in  crim- 
inal, as  well  as  other  matters."  2  Russ.  on  Cr.  (4th  ed.)  127, 
note  by  Mr.  Greaves. 

Cripp's  Law  of  the  Church.  —  Cockburn,  C.  J.:  "I 
have  had  occasion,  lately,  to  consult  that  book,  and  was 
much  struck  with  the  ability  and  research  displayed  in  it." 
Griffin  v,  Dighton,  5  Best  &  S.  100,  loi. 

Drake  v.  The  State,  5 1  Ala.  30.  —  "  The  reporter  does 
not  believe  that  the  opinion  in  this  case  was  intended  to 
change  the  settled  rule  of  law  as  laid  down  in  the  several 
cases  cited,  and  he  has,  therefore,  made  the  head-note  con- 
form to  those  cases,  and  not  to  the  language  of  the  opinion." 

Eldon  (Lord).  — "  There  is  also  a  dictum  of  one  of  the 
greatest  authorities,  namely,  Lord  Eldon,  than  whom  there 
are  few  greater  lawyers."  Lord  Coleridge,  C.  J.,  in  Usill  v. 
Hales,  47  L.  J.  (C.  P.)  327. 

Foster  (Sir  Michael).  —  "A  judge  of  high  authority." 
Maule,  J.,  in  Hoye  v.  Bush,  i  Man.  &  G.  789. 

Freeman's  Reports.  —  "Freeman  is  rather  more  accurate 
than  Hardres."     Sir  T.  Clarke,  in  Burgess  z'.Wheate,  i  Eden, 

GoDDARD  ON  EASEMENTS.  —  "A  learned  and  able  treatise." 
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Cockburn,  C.  J.,  in  Angus  &  Co.  v.  Dalton,  47  L.  J.  (Exch.) 
181. 

Gould  (Mr.  Justice). — **  He  is  considered  to  have  been  a 
very  accurate  crown  lawyer.'*  i  Russ.  on  Cr.  (4th  ed.)  76, 
note. 

Hawkins's  Pleas  of  the  Crown.  —  "Great  authority." 
Per  Brett,  L.  J.,  in  Leyman  v.  Latimer,  L.  R.  3  Exch.  Div. 

356. 

Hobart's  Reports.  —  "Hobart's  Reports  are  very  good 
authority,  for  Lord  Hardwicke  says  (i  Ves.  305)  that  the 
notes  in  Hobart  are  allowed  to  be  his  own."  Per  Tilghman, 
C.  J.,  in  The  Commonwealth  v.  Deacon,  6  S.  H.  527. 

Jardine  on  Torture.  —  "An  excellent  book."  Parke,  B., 
in  Regina  v.  Garbett,  2  Car.  &  Kir.  490,  491. 

Kenyon  (Lord).  —  "Any  deliberate  decision  by  Lord 
Kenyon  must  be  treated  with  great  deference."  Lord 
Campbell,  C.  J.,  in  Regina  v.  Fairie,  8  El.  &  Bl.  490. 

Law  Journal  (The).  —  "An  excellent  work."  i  Taylor 
on  Ev.,  sec.  20,  note.  Often  the  reports  of  cases  are  superior 
to  those  found  in  the  regular  reporters. 

Lindley  on  Partnership.  —  "I  have  in  several  places 
deliberately  cited  this  book  as  my  sole  and  sufficient 
authority.  There  are  in  most  branches  of  the  law,  and 
especially  in  the  '  Law  of  Partnership,'  clear  elementary 
propositions,  never  doubted  and  constantly  acted  upon, 
for  which  it  is  nevertheless  hard  to  find  any  reported  case 
exactly  in  point.  There  are  others,  again,  for  which  no 
definite  authority  can  be  produced,  save  a  Nisi  Prius  case 
from  Campbell  or  Peake.  Now,  it  does  seem  to  me  that 
the  twice-revised  opinion  of  a  living  judge,  though  techni- 
cally not  authority,  is  substantially  worth  at  least  as  much 
as  a  summing  up  delivered  at  Westminster  or  Guildhall, 
with  little  or  no  consideration,  and  at  a  time  when  the 
subject  was  in  its  infancy;  and  I  have  ventured  to  frame 
my  references  on  this  assumption.  Where  there  is  nothing 
to  be  gained  by  looking  out  a  case  in  the  book  at  lai^e, 
it  is  surely  desirable,  if  possible,  to  avoid  citing  it  at  all." 
Pollock  on  Part.  (Am.  ed.),  Introduction,  32. 
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LusHiNGTON  (Dr.). — "A  most  experienced  ecclesiastical 
judge."  Sir  Robert  Phillimore,  in  W.  v.  R.,  L.  R.  i  P.  D. 
408. 

Maxwell  on  the  Interpretation  of  Statutes.  —  "There 
is  one  rule  for  construing  statutes  which  I  think  is  perfectly 
clear,  and  I  find  it  so  well  expressed  by  Sir  Peter  Maxwell, 
in  his  very  able  work,  that  I  will  take  his  words  rather  than 
use  my  own."  Pollock,  B.,  in  Chartered  Mercantile  Bank  of 
India  v.  Wilson,  47  L.  J.  (Exch.)  158. 

Mayne  on  Damages.  —  "Mr.  Mayne  has,  with  his  usual 
accuracy,  given  a  summary  of  the  cases  upon  this  subject," 
etc.  Denman,  J.,  in  Mills  v.  East  London  Union,  L.  R.  8 
C.  P.  87. 

Mirror  (The).  —  "A  work  of  very  little  authority." 
Stephen's  Dig.  Cr.  Law,  342. 

Pollock's  Principles  of  Contract  at  Law  and  in 
Equity.  —  "  The  law  is  well  put  by  Mr.  Frederick  Pollock,  in 
his  very  able  and  learned  work  on  Contracts."  The  Lord 
Chief  Justice,  in  his  judgment  in  Metropolitan  Railway  Co.  v, 
Brogden,  The  Times,  19th  of  February,  1877. 

Rastel's  Entries.  —  "A  book  of  authority."  2  Hawk. 
P.  C,  sec.  87,  chap.  23. 

Saunders's  Reports  (ed.  Williams).  —  "  The  notes  of  the 
late  Mr.  Serjt.  Williams  are  now  of  the  highest  authority." 
Park,  J.,  in  Reeves  z/.  Ward,  i  Hodges,  302  (A.  D.  1835). 

Stephen's  (Sir  James)  Digest  of  the  Criminal  Law.  — 
"  A  valuable  book."  Per  Brett,  L.  J.,  in  Regina  v,  Bradlaugh, 
38  L.  T.  123. 

Taunton  (Mr.  Justice).  —  "A  judge  whose  obiter  dicta  are 
always  worthy  of  the  greatest  attention."  i  L.  C.  Smith 
(7th  Eng.  ed.),  745. 

Taylor  on  Evidence.  —  "A  valuable  work."  Cockburn, 
C.  J.,  in  Angus  &  Co.  v,  Dalton,  4  L.  J.  (Exch.)  181. 

Tenterden  (Lord).  —  "A  most  cautious  and  learned 
judge."  Cockburn,  C.  J.,  in  Winsor  v.  The  Queen,  6  Best 
&S.  171. 

Webster's  Dictionary.  —  "  However  much  one  may  re- 
spect  that  very  learned  authority,  we  cannot  hold  ourselves 
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bound  by  its  authority."     Cockbum,  C.  J.,  in  Metropolitan 
Association  v.  Fetch,  5  C.  B.  (n.  s.)  509. 

WiGRAM  ON  THE  INTERPRETATION  OF  WiLLS.  —  "An  admir- 
able work,  very  well  worthy  of  the  attention  of  every  student 
of  the  law."  Lord  Wensleydale,  in  West  v.  Lawday,  11 
H.  L.  Cas.  388. 
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The  Doctrine  of  Damnum  Absque  Injuria  considered  in  its  Relation 
TO  the  Law  of  Torts.  By  Edward  P.  Weeks,  Counsellor-at-Law, 
Author  of  a  Treatise  on  **  Attorneys  and  Counsellors-at-Law/*  and  of 
Works  on  "The  Mining  Legislation  of  Congress,"  **  Mines,  Minerals, 
etc."     San  Francisco  :  Sumner  Whitney  &  Co.     1879. 

It  might  seem,  at  first  blush,  that  a  work  on  this  subject  is  not 
likely  to  be  of  much  practical  utility ;  but  more  careful  reflection 
will  tend  to  dispel  this  idea.  Certainly  no  lawyer  is  qualified  to 
advise  clients  without  a  general  knowledge  of  the  hurts  or  losses 
which  may  be  suffered  by  one  member  of  society  at  the  hands  of 
another,  for  which  the  law  affords  no  redress.  The  force  of  this 
view  grows  on  us,  and  we  incline  to  think  that  the  proper  office  of 
a  work  on  this  subject  is  not  that  of  a  mere  book  of  reference,  but 
that  of  an  elementary  treatise.  In  every  course  of  legal  instruction 
there  should  be  a  thorough  grouping  and  study  of  those  damages, 
in  popular  language  called  wrongs,  which  the  law  does  not  notice 
and  redress,  because  it  does  not  deem  them  wrongful.  The  pop> 
ular  meaning  of  the  word  injury  differs  essentially  from  its  legal 
meaning.  Injuria  means  a  hurt  which  is  unjust  or  wrongful  in 
contemplation  of  law.  Damnum,  as  we  understand  it,  means  hurt 
or  loss  merely, — damage.  Damnum  absque  injuria  means,  there- 
fore, a  hurt  or  loss  without  injustice  or  wrongfulness,  and  for 
which  the  law  therefore  affords  no  remedy. 

Mr.  Weeks  has  wisely  confined  his  discussion  to  the  Law  of 
Torts,  although  in  a  large  sense  his  subject  enters  into  the  Law  of 
Contracts.  After  an  introductory  chapter,  intended  to  illustrate 
the  general  scope  of  the  discussion,  he  has  considered,  successively. 
Personal  Injuries, — Injuries  to  relative  Rights  (chap.  2) ;  Injuries 
to  the  Liberty  of  the  Person  (chap.  3) ;  Injuries  to  Health,  — 
Nuisances  (chap.  4) ;  Injuries  to  Reputation,  — Slander  and  Libel, 
Malicious  Prosecution  (chap.  5);  Injuries  to  Personal  Property 
(chap.  6) ;  Injuries  to  Owners  and  Holders  of  Stock  and  Shares  in 
Incorporated  Companies,  —  Conversion,  etc.  (chap.  7);  Injuries 
to  Real  Property  (chap.  8);  Injuries  from  Mining  Operations 
(chap.  9) ;  Injuries  to  Water  Rights,  —  Subterranean  and  Surface 
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Waters,  Artificial  Watercourses  (chap.  lo) ;  Injuries  from  Acts  of 
Public  Officers  (chap,  ii);  Injuries  from  Negligence  (chap.  12); 
Deceit,  Fraud,  and  Misrepresentation  (chap.  13). 

His  treatment  of  these  different  subjects  is,  in  a  certain  sense, 
partial  and  fragmentary ;  since  his  purpose  is  simply  to  discover 
and  classify  those  injuries  which  the  law  does  not  redress,  while 
avoiding  any  discussion  of  injuries  under  the  same  head  which  the 
law  does  redress.  This,  in  our  judgment,  is  the  principal  defect 
in  his  plan  of  treating  the  subject.  To  illustrate  what  we  mean, 
we  will  refer  to  his  chapter  on  Negligence.  He  there  discusses 
the  rule  that  a  master  is  not  liable  to  his  servant  for  injuries  from 
dangerous  premises,  defective  machinery  or  appliances;  but  he 
purposely  declines  any  discussion  of  the  exceptions  to  the  rule. 
Now,  it  is  obvious  that  the  boundaries  of  9  legal  rule  cannot  be 
understood  without  exhibiting  at  the  same  time,  not  only  what  it 
includes,  but  what  it  excludes.  As  a  matter  of  fact,  a  great 
majority  of  the  reported  cases  in  this  country  where  servants  have 
brought  actions  against  masters  on  the  ground  stated,  have  been 
determined  in  favor  of  the  servants ;  which  shows  that  the  rule 
which  excuses  the  master  is  so  loaded  down  with  exceptions  and 
qualifications  that  it  may  be  said  to  be  more  honored  in  the  breach 
than  in  the  observance. 

So  much  for  his  plan.  As  for  his  method  of  executing  it,  it 
may  be  said,  first,  that  Mr.  Weeks  commands  an  admirable 
English  style.  His  language  is  always  good,  his  sentences  well 
put  together,  and  there  is  never  any  doubt  as  to  what  he  means. 
The  discussion  advances  easily,  without  any  halting  or  clubbing. 
His  book  is  pleasant  to  read.  His  statements  of  legal  doctrine 
are  generally  accurate,  though  not  always  entirely  so.  Reading 
those  portions  of  his  book  which  cover  subjects  familiar  to  us,  we 
are  impressed  with  the  idea  that  he  has  laid  down  old  doctrines 
upon  which  modem  courts  are  making  innovations,  with  too  little 
qualification  and  hesitancy.  As  an  instance  of  this,  we  may  refer 
to  sec.  127,  where,  in  our  opinion,  he  has  laid  down  with  too  little 
reservation  the  old  doctrine  which  takes  root  in  McManus  v. 
Crickett  (i  East,  106),  that  the  master  is  not  liable  for  malicious 
and  intentional  injuries  by  his  servant.  This  doctrine  is  denied 
by  many  modem  courts,  as  was  pointed  out  by  the  present  writer 
in  a  former  number  of  this  Review.'    Other  instances,  which  we 

'  Vol.  v..  No.  2,  pp.  241-243,  etc. 
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discover  here  and  there,  show  a  want  of  that  thoroughness  of 
study  which  is  necessary  in  a  work  of  this  kind.  For  instance, 
in  sec.  g,  Mr.  Weeks  cites  as  good  law  the  well-known  Massa- 
chusetts case  where  a  proprietor  of  land  abutting  a  highway  dug 
an  excavation  thereon  within  one  foot  of  the  margin  of  the  high- 
way, into  which  a  traveller  fell  in  the  night-time,  and  was  not 
allowed  to  recover  damages.  It  is  sufficient  to  say  that  this  case 
is  not  settled  law.  The  English  rule  is,  that  if  such  a  proprietor 
digs  a  dangerous  excavation  so  near  the  margin  of  the  highway 
that  the  traveller  may  fall  into  it,  in  consequence  of  one  of  the 
usual  accidents  of  travel,  he  must  either  guard  it  or  pay  damages 
if  such  a  catastrophe  occurs.* 

Again,  Mr.  Weeks  correctly  states,  in  sec.  8,  that  damages  flow- 
ing from  lawful  acts  cannot  usually  be  made  the  basis  of  an  action- 
His  discussion  of  the  subject  leaves  us  to  infer  that  the  doing  of  an 
act  which  the  legislature  has  authorized,  in  the  valid  exercise  of 
its  powers,  cannot  be  made  the  subject  of  an  action,  however  much 
it  may  result  in  hurt  to  others.  This  is,  indeed,  the  general  rule ; 
but  courts  have  declared  important  exceptions  to  it,  which  ought 
to  have  been  noticed.  Some  courts  understand  the  rule  to  mean 
no  more  than  was  held  in  Rex  v.  Pease,'  that  the  person  or  corpo- 
ration may  justify  in  a  criminal  prosecution,  under  authority  of  a 
statute,  the  doing  of  an  act  which  otherwise  would  amount  to  a 
public  nuisance.  "It  is  by  no  means  true,"  said  Green,  C.  J., 
"that  an  act  constituting  a  nuisance  must  necessarily  be  in  itself 
unlawful.  On  the  contrary,  acts  which  in  themselves  are  perfectly 
lawful  may,  and  frequently  do,  in  their  consequences,  work 
actionable  injuries  to  others.  To  construct  a  mill-dam  upon  one's 
own  property  is  a  perfectly  lawful  act ;  but  if,  by  means  of  such 
dam,  the  natural  current  of  the  water  is  obstructed  and  thrown 
back  upon  the  land  of  another,  it  becomes  actionable  as  a  nui- 
sance. It  is  well  settled  that  an  injury  to  private  property,  result- 
ing from  an  act  authorized  by  law,  but  done  in  pursuance  of  the 
statute,  cannot  be  justified  unless  the  act  were  done  by  one  acting 
as  an  agent,  or  in  behalf  of  government,  or  to  effect  a  public 
interest ;  and  the  statute  is  no  bar  to  an  action  for  damages  result- 

*  Barnes  v.  Ward,  9  C.  B.  392 ;  s,  c,  19  L.  J.  (C.  P.)  195 ;  Hadley  v.  Taylor, 
L.  R.  I  C.  P.  53. 

'  4  Bam.  Sc  Adol.  30. 
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ing  from  such  an  act,  unless  it  provides  a  different  mode  of  com- 
pensation. "* 

It  is  further  limited  so  far  that,  in  many  cases  where  the  legis- 
lature authorizes  the  doing  of  an  act  by  an  individual  or  a  corpo- 
ration, for  his  or  its  private  gain  or  benefit,  without  providing  for 
the  assessment  or  payment  of  possible  damages  which  may  result 
to  individuals,  the  courts  will  not  infer  that  the  legislature  intended 
that  the  citizen  should  be  damnified,  even  for  the  public  benefit, 
without  redress,  but  will  imply  an  obligation  on  the  part  of  the 
person  or  corporation  for  whose  benefit  the  injury  has  been  done, 
to  pay  such  damages.  The  grantee  is  deemed  to  accept  such  a 
grant,  subject  to  the  maxim  Sic  utere  tuo  ut  alienum  turn  ktdasj^ 
One  court  has  gone  farther,  and  has  declared,  —  the  constitution 
of  the  State  being  silent  upon  the  question,  and  the  court  under- 
standing the  Fifth  Amendment  to  the  Federal  Constitution  to  be 
restrictive  upon  the  States  merely,  —  that  the  government  cannot 
damnify  private  persons,  even  for  the  public  benefit,  without 
making  compensation. ^    So,  where  a  canal  company's  act,  after 

^  Delaware,  etc.,  Canal  Co.  v.  Lee,  22  N.  J.  L.  243  (qualifying  the  language 
of  Nevins,  J.,  in  Van  Schoick  v.  Delaware,  etc.,  Canal  Co.,  20  N.  J.  L.  249). 
This  view  of  the  law  is  supported  by  Sinnickson  v.  Johnson,  17  N.  J.  L.  129, 
Dayton  and  Nevins,  JJ.,  giving  forcible  opinions.  Compare  Rogers  v.  Brad- 
shaw,  20  Johns.  735;  Stevens  v,  Middlesex  Canal,  12  Mass.  466;  Shrunk  v- 
Schuylkill  Nav.  Co.,  14  Serg.  &  R.  71 ;  The  Commonwealth  v,  Fisher,  I 
Penn,  467. 

'  Crittenden  v,  Wilson,  5  Cow.  165,  per  Sutherland,  J. ;  Hooker  v,  Sew 
Haven,  etc.,  ('o.,  14  Conn.  147;  Baltimore,  etc.,  R.  Co.  v,  Reaney,  42  Md. 
117;  Delaware,  etc.,  Canal  Co.  v.  Lee,  22  N.  J.  L.  243;  Gardner  v.  New- 
burgh,  2  Johns.  Ch.  162;  Sinnickson  v.  Johnson,  17  N.  J.  L.  129.  Contra, 
Dodd  V,  Williams,  3  Mo.  App.  278.  Thus,  a  statute  authorized  John  Dcnn 
to  build  a  dam  across  a  navigable  creek,  for  his  own  private  advantage.  This 
protected  him  against  an  indictment  for  obstructing  the  navigation,  but  not 
against  an  action  for  damages  for  flowing  the  lands  of  an  adjacent  owner.  He 
proceeded  to  execute  the  power  conferred  upon  him  by  the  statute,  at  the  peril 
of  paying  the  damages  he  might  thereby  cause  to  others.  Sinnickson  v. 
Johnson,  supra, 

3  Ten  Eyck  v.  Delaware,  etc.,  Canal  Co.,  18  N.  J.  L,  200.  In  Sinnickson 
V,  Johnson,  17  N.  J.  L.  146,  Dayton,  J.,  declared  the  Fifth  Amendment  to  the 
Federal  Constitution,  "  though  not  binding  on  the  States  (Barron  v,  Baltimore' 
7  Pet.  243;  Livingston  v.  Moore,  7  Pet.  551),  operative  as  a  principle  of 
universal  law."  The  same  vityr  of  the  subject  was  taken  by  the  Supreme 
Court  of  North  Carolina,  in  the  absence  of  a  similar  constitutional  provision. 
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providing  for  the  purchase  by  the  company  of  subjacent  mines,  on 
notice  by  the  owner  of  an  intention  to  work  them,  contained  a 
clause  reserving  to  the  owner  the  right  to  work  the  mines,  *^  pro- 
vided that  in  working  such  mines  no  injury  be  done  to  the  said 
navigation,"  this  was  held  to  mean  no  unnecessary  injury, — that 
is,  no  injury  except  such  as  might  arise  from  a  failure  to  work  the 
mines  in  the  usual  and  customary  manner.* 

We  also  discover  in  Mr.  Weeks  a  tendency  to  mass  a  number  of 
decisions  in  a  single  note,  all  of  which  are  not  directly  applicable 
to  the  statement  in  the  text  to  which  they  are  cited.  To  illustrate 
what  we  mean,  we  will  quote  two  sentences,  together  with  the  cited 
authorities :  '^  In  a  New  York  case  it  is  said  that  if  one  build  a 
dam  upon  his  own  premises,  and  thus  hold  back  and  accumulate 
the  water  for  his  benefit,  or  if  he  bring  water  upon  his  premises 
into  a  reservoir,  in  case  the  dam  or  the  reservoir  give  way,  and  the 
lands  of  another  are  flooded,  it  is  damnum  absque  injuria^  unless 
negligence  be  shown.  In  that  particular  case,  a  steam-boiler  on 
the  defendant's  premises  exploded,  damaging  some  of  the  plain- 
tiff's adjacent  buildings,  and  it  was  held  the  plaintiff  could  not 
recover  without  evidence  of  negligence.  Losee  v.  Buchanan,  51 
N.  Y.  476;  Bellinger  v.  Company,  23  N.  Y.  47.  See  also  Tap- 
ham  I?.  Curtis,  5  Vt.  321;  Todd  v.  Cochell,  17  Cal.  97;  Everett 
V.  Company,  23  Cal.  225;  Sheldon  v,  Sherman,  42  N.  Y.  484. 
But  see,  contra^  Selden  v.  Company,  24  Barb.  362;  Hay  t;.  Com- 
pany, 2  Comst.  159;  Pixley  v.  Clark,  35  N.  Y.  520." 

Now,  if  the  reader  examines  these  citations,  he  will  see  that  they 
relate  to  a  diversity  of  subjects.  The  first  one,  Losee  v.  Buchanan, 
was  an  action  for  damages  caused  to  the  building  of  an  adjoining 
proprietor  by  the  explosion  of  a  steam-boiler  in  a  paper-mill ;  the 
second  related  to  the  interference  by  a  railway  company  with  the 
water  of  a  running  stream;  the  third,  Lapham  (not  ''Tapham") 

Raleigh,  etc.,  R.  Co.  v,  Davis,  2  Dev.  &  B.  451.  Under  like  circumstances, 
the  Supreme  Court  of  South  Carolina,  by  a  divided  court,  ruled  that  compen- 
sation was  not  indispensable.  The  State  v,  Dawson,  3  Hill  (S.  C),  100.  In 
a  leading  case  in  Vermont  (Hatch  v.  Vermont,  etc.,  R.  Co.,  25  Vt.  49),  Red- 
field,  J.,  expresses  the  view  that  the  decision  of  the  minority  of  the  South 
Carolina  court,  as  expressed  by  Richardson,  J.,  is  the  better  view. 

'  Dudley  Canal  Nav.  Co.  v»  Grazebrook,  i  Barn.  &  Adol.  59.  An  elabo- 
rate exposition  of  a  similar  statute  will  be  found  in  Dunn  v,  Birmingham 
Canal  Co.,  L,  R.  8  Q.  B.  42;  21  Week.  Rep.  266;  27  L.  T.  (n.  s.)  683 ;  42 
L.  J.  (Q.  B.)  34. 
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t;.  Curtis,'  sustains  the  text,  and  so  do  the  fourth  and  fifth ;  the 
sixth  was  an  action  to  recover  logs  deposited  on  the  defendant's 
land  by  a  flood,  and  is  therefore  irrelevant;  Hay  v.  Company, 
was  an  injury  from  blasting  rocks,  and  Pixley  v.  Clark,  from  per- 
colating water. 

In  sec.  94,  Mr.  Weeks  presents  the  doctrine  of  the  celebrated 
case  of  Fletcher  v.  Rylands,""  but  he  fails  to  point  out  with  sufficient 
accuracy  the  limitations  which  have  been  put  upon  the  doctrine  of 
that  case  by  subsequent  English  courts ;  nor  does  he  tell  us  that 
the  doctrine  of  it  has  been  denied  by  the  highest  courts  of  New 
Hampshire,^  New  York,*  and  New  Jersey.* 

In  sec.  115,  Mr.  Weeks  considers  those  cases  which  hold  that, 
where  a  fire  is  communicated  by  sparks  from  a  locomotive  to  the 
house  of  A.,  and  from  thence  extends  to  the  house  of  B.,  the 
latter  cannot  recover  damages  of  the  railway  company,  because 
the  destruction  of  his  house  is  a  remote  consequence  of  the  neg- 
ligence of  the  company.  Mr.  Weeks  quotes  at  length  from  one 
of  these  cases, '^  and  then  concludes  as  follows:  "It  cannot,  how- 
ever, be  denied  that  there  are  many  recent  and  well-considered 
cases  to  the  contrary,  and  where  such  damages  have  been  held  not 
too  remote.  As  it  is  not  our  purpose  to  deal  with  cases  where  a 
recovery  has  been  allowed,  a  reference  only  will  be  made  to  them 
in  the  note.  The  authorities  upon  the  subject  are  in  direct  con- 
flict, and  the  facts  presented  in  some  of  the  adverse  cases  are 
virtually  the  same."  An  accurate  investigation  of  this  subject, 
such  as  was  made  by  Mr.  Lawson,  the  learned  editor  of  Th^  Central 
Law  Journal^  in  a  paper  published  in  a  former  number  of  this 
Review,^  would  have  shown  that  the  doctrine  which  Mr.  Weeks 
lays  down,  and  which  was  expounded  in  the  Ryan  case,  is  denied 
in  England,  and  in  every  American  State  where  the  question  has 
been  passed  upon,  except  in  New  York  and  Pennsylvania. 

With  the  law  relating  to  water  rights  we  should  expect  Mr. 
Weeks,  from  his  previous  writings,  to  be  most  familiar;  but  his 
chapter  on  this  subject  (chap.  10),  embracing  fifty-eight  pages,  is 

'  5  Vt.  371  (not  321). 

*  L.  R.  3  H.  L.  330. 

3  Garland  v.  Towne,  55  N.  H.  57. 

^  Losee  v.  Buchanan,  51  N.  Y.  476. 

5  MarshaU  v,  Welwood,  38  N.  J.  L.  339. 

*  Ryan  v.  New  York  Central  R.  Co.,  35  N.  Y.  21a 
^  Vol.  IV.,  No.  5,  p.  703, 
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made  up  of  little  else  than  extended  quotations  from  adjudicated 
cases.  This  matter,  indeed,  possesses  the  value  of  a  collection  of 
leading  cases  on  the  subject,  but  one  would  suppose  that  the  office 
of  a  text-writer  would  be  rather  to  occupy  his  space  with  the  con- 
densed results  of  the  adjudicated  cases,  and  the  reasons  on  which 
the  courts  proceed,  briefly  stated. 

At  the  risk  of  being  thought  captious,  we  will  call  attention  to 
what  seems  to  us  a  structural  or  mechanical  defect  in  the  book. 
The  notes  and  references,  for  the  most  part,  take  their  places,  as 
they  should,  in  small  type,  at  the  bottom  of  the  page,  but  in  the 
extensive  quotations  which  Mr.  Weeks  makes  from  judicial  opin- 
ions, these  references  are  placed  in  the  body  of  the  text.  In  our 
judgment,  the  taste  of  a  good  printer  would  have  dropped  them  to 
the  bottom  of  the  page,  as  is  done  in  Wallace's  Reports. 

We  are,  however,  in  the  main,  well  pleased  with  this  book.  The 
defects  which  we  have  pointed  out,  or  similar  ones,  will  be  found 
in  the  works  of  professional  law-writers  of  reputation.  The  fact 
is,  no  law-book  was  ever  finished,  or  ever  can  be.  The  author 
who  conscientiously  undertakes  to  do  it  will  go  to  the  under- 
taker, and  his  publisher  to  the  sheriff,  before  the  task  is  completed. 
When  Gibbon  wrote  the  last  chapter  of  his  great  work,  he  felt  that 
his  task  was  done ;  but  with  all  his  care,  he  contradicted  himself 
concerning  an  important  fact,  within  the  limits  of  a  few  pages. 
This  is  a  good  law-book,  as  law-books  go.  In  the  space  of  two 
hundred  and  eighty-six  pages  of  text,  the  author  has  been  able  to 
refer,  with  tolerable  accuracy,  to  more  than  two  thousand  cases. 
It  is  well  printed,  and  the  page  is  of  a  good,  honest  size. 

S.  D.  T. 


Elements  of  Equity.  For  the  Use  of  Students.  By  Melville  M.  Bige- 
LOW,  Lecturer  of  the  School  of  Law,  Boston  University.  Boston :  Little, 
Brown  &  Co.     1879. 

This  is  a  work  of  312  i2mo.  pages,  and  presents  an  outline  of 
the  doctrines  embodied  in  the  system  of  equity  jurisprudence. 
It  describes,  first,  in  five  chapters,  property  in  equity, — as  trusts, 
mortgages,  and  assignments;  second,  grounds  of  relief  in  equity, 
in  five  other  chapters,  —  as  fraud,  unconscionable  stipulations,  and 
accident  and  mistake;  while  eleven  chapters  are  devoted  to  modes 
of  relief.  The  arrangement  is  good,  and  the  chief  fault  to  be 
found  is  in  the  attempt  to  give  all  the  equity  doctrines,  remedies, 
etc.,  with  their  application  to  specific  cases,  in  so  short  a  space. 
Adams  and  Bispham  had,  as  we  supposed,  condensed  the  subjects  as 
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much  as  they  would  bear,  provided  the  attempt  be  made  to  cite 
the  cases  with  the  points  decided ;  but  the  present  work  occupies 
less  than  half  the  space.  We  have  been  pleased  at  the  attempt  of 
Mr.  Stephen  and  Mr.  Pollock  to  condense  the  law  upon  special 
subjects  by  giving  it  in  the  form  of  a  code,  with  notes  showing 
the  accuracy  of  its  codified  expression,  and  in  that  way  the  con- 
tents of  volumes  have  been  brought  within  a  small  compass.  It  is 
doubtful  whether  the  equity  system  could  be  thus  codified,  and  yet 
we  would  like  to  see  it  attempted. 

This  summary  of  Mr.  Bigelow  will  doubtless  be  welcomed  by 
students  who  desire  brevity  in  treating  the  several  titles  of  the  law, 
in  order  to  enable  them  to  study  as  many  as  possible  in  their 
preparation  for  admission  to  the  bar.  For  that  end  it  is  a  success, 
and  it  would  have  been  a  greater  one  had  it  been  still  shorter.  A 
statement  of  principles,  with  but  few  citations,  would  have  been 
perhaps  sufficient  to  outline  the  system  in  the  student's  mind; 
but  this  does  more.  A  table  of  cases  is  given,  as  though  it  were  a 
lawyer's  text-book;  and  the  citations,  for  the  size  of  the  work,  are 
very  numerous.  This  involves  a  multitude  of  details,  with  a  state- 
ment of  the  facts  in  the  several  cases  where  relief  is  given  or 
refused;  and  while  this  would  suit  a  lawyer  in  practice,  a  work 
especially  written  for  students  would  be  improved  by  giving  more 
room  to  explanations  and  generalizations. 

We  consider  the  book  worthy  of  commendation,  though  it  is  hardly 
our  ideal.  As  applied  to  an  easier  subject,  we  think  Mr.  Bishop,  in 
giving  the  ''ribs  of  the  law"  of  contracts,  was  more  successful. 

The  time  will  come,  though  not  in  this  generation,  when  the 
distinction  between  law  and  equity  will  be  no  longer  discussed. 
The  same  book  will  give  all  the  relief  which  the  law  will  afford  in 
respect,  say,  to  contracts,  whether  it  be  damages  for  their  breach, 
or  specific  performance,  or  the  correction  of  mistakes.  The  latter 
are  called  equitable  remedies,  because  formerly  given  by  a  court  of 
equity;  but  when  the  principles  of  code  pleading  shall  be  univer- 
sally adopted,  as  they  are  sure  to  be,  all  remedies  will  gradually 
come  to  be  considered  as  legal,  inasmuch  as  given  by  law.  Both 
are  sought  in  the  same  court,  under  the  same  system  of  procedure, 
and  it  need  not  concern  the  applicant  whether  one  kind  was  once 
afforded  in  the  King's  Bench  or  Common  Pleas,  and  the  other  by 
the  lord  chancellor.  We  are  now  obliged  to  note  the  distinction, 
because  it  runs  through  the  whole  literature  of  the  law ;  but  with 
our  children  it  will  become  obsolete.  B. 


BOOK   REVIEWS.  579 

St.  Louis  Court  of  Appeal  Reports.     Vol.  V.    St.  Louis:   F.  H.  Thomas 
&  Co.     1879. 

This  volume  is  printed  and  bound  with  the  same  neatness,  we 
may  say  elegance,  in  its  mechanical  execution,  that  has  distin- 
guished the  series.  The  court,  as  has  been  noted  in  speaking  of 
former  volumes,  is  a  court  of  last  resort  in  by  far  the  largest  class 
of  cases  that  come  before  it,  while  another  class  are  appealable  to 
the  Supreme  Court;  and  when  we  consider  the  ability  of  the 
judges,  and  the  careful  attention  which  they  give  to  the  cases, 
these  reports  must  possess  a  value  to  the  profession,  little,  if  any, 
inferior  to  those  of  the  highest  courts.  This  volume  contains  the 
usual  variety  of  cases,  to  a  few  of  which  we  will  refer. 

The  case  of  Brown  v.  Home  Savings-Bank,  being  the  first  in 
the  volume,  was  an  application  for  a  money  judgment,  and  for 
further  relief.  Objection  was  made,  on  appeal,  for  misjoinder  of  a 
legal  and  equitable  cause  of  action,  and  the  court  correctly  held 
that  there  was  but  one  cause  of  action.  But,  under  the  temptation 
to  say  all  that  can  be  said  about  a  case,  the  judge  who  delivered 
the  opinion,  and  who  writes  so  freely,  and  generally  so  well,  makes 
the  following  blunder:  ''If  it  [the  case]  was  a  proceeding  in 
equity,  there  was  a  misjoinder  of  causes  of  action  in  the  same  count, 
and  this  objection  was  not  waived  by  failing  to  demur,  and  would 
have  been  fatal  if  raised  on  motion  in  arrest."  There  are  some 
opinions  by  the  Missouri  Supreme  Court  that  seem  to  look  that 
way,  but  the  doctrine  is  directly  contrary  to  the  statute.  Misjoin- 
der is  made  one  of  the  seven  grounds  of  demurrer,  and  the  objec- 
tion may  also  be  raised  by  answer,  where  the  misjoinder,  or  other 
ground,  is  not  shown  in  the  petition.  But,  says  the  statute:  ''If 
no  such  objection  be  taken,  either  by  demurrer  or  answer,  the 
defendant  shall  be  deemed  /o  have  waived  the  same^  excepting 
only  the  objection  to  the  jurisdiction  of  the  court  over  the  subject- 
matter  of  the  action,  and  excepting  the  objection  that  the  petition 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action."  So, 
then,  if  the  statute  is  to  be  followed,  the  objection  for  misjoinder 
was  waived  by  failing  to  demur.  See  statute,  and  House  y.  Lowell, 
45  Mo.  381 ;  Pickering  v.  The  Mississippi  Valley  National  Tele- 
graph Company,  47  Mo.  457,  etc. 

Cummings  v.  Spaunhorst  (p.  21)  is  the  case  which  made  some 
noise  in  the  State,  in  which  the  plaintiff  sought,  under  a  recent 
constitutional  provision,  to  charge  the  defendants  personally  with  \ 

the  amount  of  a  deposit  in  the  Central  Savings-Bank,  received  by 
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them,  as  directors,  when  the  bank  was  known  by  them  to  be  insol- 
vent. The  defence  was,  that  there  had  been  no  legislation  to  carry 
the  constitutional  provision  into  effect.  Bu^his  defence  was  held 
by  the  Court  of  Appeals  to  be  insufficient,  inasmuch  as  the  consti- 
tutional provision  as  to  the  civil  liability  was  as  distinct  as  it  could 
be  made  by  legislation.  This  case  was  taken  to  the  Supreme  Court, 
and  the  opposite  view  taken ;  and,  on  being  remanded,  the  Court  of 
Appeals,  in  conforming  to  the  decision  of  the  Supreme  Court, 
criticised  its  opinion  with  some  severity.  The  latter  opinion  is 
not  in  this  volume.  This  case,  in  the  various  courts,  shows  how 
contradictory  may  be  the  views  of  learned  judges  upon  a  matter 
that  should  not  have  been  left  open  to  doubt. 

Miller  v,  Simonds  (p.  33),  is  an  interesting  case,  as  showing  the 
delicacy  of  the  business  relation  between  the  parent  and  the  child, 
and  the  scrutiny  to  which  gifts  from  the  latter  to  the  former  will 
be  subjected,  although  the  giver  has  passed  the  age  of  majority. 
There  is  nothing  new  in  the  case,  but  the  old  doctrine  is  affirmed, 
that  in  such  case  undue  influence  will  be  presumed  from  the  rela- 
tion, and  it  does  not  matter  whether  the  gift  is  induced  by  the 
donor  or  by  a  third  person. 

In  Lewis  v.  St.  Charles  County  (p.  225),  which  was  an  action 
against  a  stockholder  of  a  corporation,  he  was  held  to  be  per- 
sonally responsible  to  creditors  to  an  amount  equal  to,  and  in  addi- 
tion to,  the  amount  of  stock  subscribed  by  him ;  and  this  liability 
was  held  to  be  created  by  a  provision  in  the  charter,  that  each 
stockholder  shall  be  liable  to  creditors  "to  the  amount  of  his 
stock,  and  no  more." 

The  case  of  Haydel  v.  Hurck  (p.  267)  should  become  generally 
known,  not  for  its  novelty,  but  because  of  the  looseness  with  which 
trusts  are  often  administered.  One  Rosa  D.  Rice  had  devised 
certain  property  to  defendants'  ancestor  and  his  heirs,  in  trust,  and 
with  full  powers  to  pay  over,  out  of  the  proceeds  of  two-thirds  of 
the  property,  "such  sum  or  sums  as  my  brother  may  need  for  his 
support."  A  large  discretion  was  given  to  the  trustee;  and, 
besides  other  devises,  a  residuary  legatee  was  named.  The  trustee 
had  been  irregular  and  profuse  in  payments  to  the  beneficiary, 
and  had  thereby  impaired  the  principal.  The  action  was  by  the 
residuary  legatee  and  others,  and  the  petition  asked  for  the 
appointment  of  a  new  trustee,  for  an  account,  etc.  The  defend- 
ants set  up  that  their  ancestor,  the  trustee,  under  the  discretion 
given  him,  had  advanced  to  the  beneficiary  much  more  than  his 
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share  of  the  income,  whereby  a  charge  had  accrued  against  the 
trust  property,  and  asked  that  the  excess  be  declared  a  lien  upon 
the  property,  etc.  The  court  held  that  the  trustee,  notwithstanding 
his  broad  discretion,  had  no  right  to  advance  more  than  the 
income,  —  that  he  could  not  charge  the  property  itself.  The  will 
created  a  remainder  over  to  the  children  of  the  beneficiary,  and 
one  of  the  plaintiffs,  the  Catholic  Orphan  Asylum,  was  made  the 
residuary  legatee,  and  this  legatee  had  an  interest  in  the  property 
contingent  upon  the  death  of  the  beneficiary  without  such  children, 
and  therefore  had  a  right  to  come  into  court  to  protect  the  prop- 
erty. The  court  holds  that  the  trustee  was  limited  to  the  income, 
by  the  language  of  the  will;  but,  if  this  were  not  so,  the  law 
would  thus  limit  him.  **It  is  settled,"  says  Lewis,  P.  J.,  "by  a 
large  number  of  adjudications,  that  trustees  for  infants  should 
never,  without  authority  from  the  superintending  court,  break  into 
the  capital  of  the  trust  fund  for  the  maintenance  of  their  wards. 
2  Perry  on  Tr.,  sec.  618.  Even  the  power  of  the  court  to  author- 
ize it  must  be  exercised  with  great  caution.  A  case  of  clear  neces- 
sity must  appear.  But  if  there  be  a  limitation  over  to  a  stranger 
on  the  death  of  the  infant,  neither  the  trustee  nor  the  court  can 
expend  any  part  of  the  capital  fund  for  the  maintenance  of  the 
ward.  *  *  *  The  beneficiary,  it  is  true,  is  not  an  infant.  But 
the  discretion  committed  to  the  trustee  in  fixing  the  amount  of  his 
allowance  seems  to  constitute  a  ^i/o^Aguardianship  in  this  partic- 
ular; so  that  little  reason  appears,  in  principle,  for  a  special 
discrimination  between  the  cases." 

Wright  V,  Bircher  (p.  322)  discusses  the  effect  of  a  mortgage 
upon  property  not  in  being.  The  lessees  of  a  hotel,  in  a  lease  of 
the  building  executed  before  its  completion,  agree  in  the  lease  that 
the  furniture,  etc.,  should  be  holden  for  the  rent.  After  the 
lessees  had  gone  into  possession  and  furnished  the  house,  they 
executed  a  mortgage  upon  the  furniture  to  secure  some  money 
borrowed,  the  mortgagee  having  notice  of  the  terms  of  the  lease. 
The  controversy  was  between  the  landlord  and  the  mortgagee,  as 
to  who  had  the  first  lien  upon  the  furniture,  and  the  court  sustained 
the  claim  of  the  landlord,  Bakewell,  J.,  laying  down  the  principle 
from  a  case  cited,  as  follows:  ''The  contract  must  relate  to  some 
particular  property  described  therein,  which,  though  not  in  exist- 
ence, must  be  reasonably  certain  to  come  into  existence,  so  that 
the  minds  of  the  parties  may  be  in  agreement  as  to  what  it  is. 
The  vendor  or  mortgageor  must  have  a  present  interest  in  or  con- 
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cerning  the  thing  sold  or  mortgaged,  and  there  must  be  some  thing 
in  prasenti  of  which  the  thing  in  futuro  is  to  be  the  product,  or 
with  which  it  is  to  be  connected  as  necessary  for  its  use,  or  as 
incident  to  it,  constituting  a  tangible  existing  basis  for  the  con- 
tract. Where  these  circumstances  concur,  it  seems  to  be  now  held 
in  England,  and  has  been  held  in  some  well-considered  cases  in 
this  country,  that  the  contract  concerning  a  thing  not  in  esse^  and, 
a  fortiori^  as  to  a  thing  not  yet  owned  by  the  person  making  the 
sale  or  giving  a  lien,  may  be  upheld  by  a  court  of  equity."  This 
view,  as  modifying  the  principle  that  one  cannot  sell  or  mortgage 
what  he  does  not  own,  is  illustrated  with  learning  and  ability,  and 
the  case  throws  light  upon  a  question  sometimes  difficult  in  its 
application. 

The  volume  contains  other  cases  of  general  interest,  as  Wiggins 
Ferry  Company  v.  Chicago  and  Alton  Railroad  Company,  where 
the  plaintiff  failed  in  enforcing  a  monopoly  in  transporting  from 
the  Illinois  shore ;  Muller  v.  St.  Louis  Hospital  Association,  where 
a  will  in  favor  of  defendant,  made  in  extremis^  while  being  nursed 
at  the  hospital,  was  set  aside ;  City  of  St.  Louis  v.  Gas-Light  Com- 
pany, involving  the  right  of  the  city  to  the  gas-works  after  the 
expiration  of  its  contract  with  the  defendant;  and  several  cases 
raising  the  somewhat  difficult  question  of  contributory  negligence 
in  the  plaintiff  as  excusing  that  of  the  defendant. 

Some  of  the  opinions  are  too  long,  notably  so  in  Wiggins  Ferry 
Company  v.  Chicago  and  Alton  Railroad  Company,  and  in  City 
of  St.  Louis  V,  Gas-Light  Company.  Long  opinions  will  not  be 
read,  except  by  those  specially  interested  in  the  subject-matter  of 
the  suit.  Judges  should  take  time  to  condense  their  views,  if  they 
would  give  them  weight.  B. 

The  Constitutional  and  Political  History  of  the  United  States. 
By  Dr.  H.  vON  Holst,  Professor  at  the  University  of  Freiburg.  Translated 
by  John  J.  Lalor,  A.M.  Vol.  II.  1828-1846.  Jackson's  Administra- 
tion—  Annexation  of  Texas.     Chicago:  Callaghan  &  Co.     1879. 

In  Vol.  II.,  No.  4,  of  the  Southern  Law  Rkvikw,  was 
presented  a  notice  of  the  first  volume  of  this  work.  The  review 
then  presented  was  so  honest  in  expression  and  so  intelligent  in 
its  appreciation,  that  we  cite  the  substance  of  the  points,  as  they 
hold  good  even  more  strongly  of  this  second  volume :  — 

I.  "It  is  probable  that  this  work  will  attract  a  much  larger 
share  of  attention  than  it  would  have  received  if  it  had  been 
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written  by  a  citizen  of  our  own  country.     But  this  circumstance 
will  neither  add  to  nor  detract  from  its  real  merits." 

II.  "  It  would  be  pleasant  to  think  that  the  foreigner,  separated 
from  us  by  an  intervening  ocean,  would  regard  us  with  something 
like  the  same  composure  with  which  an  astronomer  surveys  the 
mountains  and  the  valleys  of  the  distant  moon;  But  the  whole 
world  is  too  much  akin  to  justify  the  hope  that  such  will  be  the 
case.  Local  questions  depend  on  general  questions  that  have  a 
very  wide  application.  These  general  questions,  always  discussed, 
are  never  decided." 

III.  "As  to  all  subjects  of  eager  debate,  it  is  perhaps  of  more 
importance  to  know  the  frame  of  mind  with  which  an  author 
approaches  them,  than  to  know  what  he  says  of  them." 

IV.  ''The  hopelessness  of  any  rule  for  getting  an  impassive 
account  or  judgment  of  any  thing  pertaining  to  human  affairs,  will 
probably  occur  to  most  readers  of  the  present  work,  which  flames 
out  with  all  the  violent  declamation  that  usually  animates  the 
political  pamphleteer,  to  whom  instantaneous  favor  and  speedy 
oblivion  are  of  nearly  equal  importance.  Our  author  might  have 
done  a  valuable  service  by  simply  stating  old  facts  in  a  new  and 
impartial  light;  but  he  has  only  striven  to  open  old  controversies 
by  infusing  into  them  new  bitterness,  the  unhealthy  product, 
apparently,  of  a  secluded  intellectual  fermentation.  He  starts  out 
with  a  system  which  he  is  bound  at  all  hazards  to  maintain. 

"  According  to  the  views  of  our  author,  there  is  only  one  system 
of  government  that  deserves  approbation,  and  this  is  that  of  a 
strongly  centralized  government.  The  people  of  this  country,  he 
tells  us,  have  fallen  down  in  blind  worship  of  the  Constitution  of 
the  United  States;  have  made  it  a  political  fetich,  esteeming  it  as 
a  good  model  of  government,  not  only  for  themselves,  but  for  all 
the  nations  of  the  earth.  This  disposition  he  strongly  condemns. 
One  might  suppose  that  the  ground  of  the  condemnation  would 
be,  that  different  nations  require  different  forms  of  government. 
But,  with  a  confidence  equal  to  that  ascribed  to  the  people  of  this 
country,  the  writer  commends  to  the  reader  the  model  of  the 
Prussian  government  as  suitable  for  adoption. 

<'  The  author  is  no  less  peremptory  as  to  men  than  as  to  measures. 
He  falls  into  the  vulgar  error  of  confounding  morals  with  abstract 
theories;  and  he  condemns  whoever  differs  with  him  as  to  prin- 
ciples of  government  as  a  knave  and  a  demagogue.  He  has  a  very 
poor  opinion  of  the  Constitution  of  the  United  States,  though  he 
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is  at  but  little  pains  to  analyze  its  structure.  Of  the  Declaration 
of  Independence  he  thinks  still  more  unfavorably ;  but  it  is  for  the 
author  of  the  Declaration  of  Independence  that  all  the  wells  of 
bitterness  are  exhausted. 

"Instead  of  a  careful  study  of  the  government  of  the  United 
States,  he  gives  us  invective ;  instead  of  a  nice  discrimination  of 
individual  character,  he  gives  us  epithets ;  and  yet,  with  a  strange 
inconsistency,  he  continually  warns  the  reader  against  the  partisan 
tendency  of  American  writers. 

'*  As  nearly  everything  relating  to  the  past  goes  under  the  name 
of  history,  this  work  may  pass  for  something  of  that  kind ;  and,  if 
a  history,  it  is  doubtless  a  political  history.  But  a  constitutional 
history  it  is  not.  The  constitutional  history  of  the  United  States 
remains  to  be  written,  and  whoever  shall  conscientiously  undertake 
the  task,  after  many  years  of  patient  discipline,  as  we  may  trust, 
will  derive  but  little  aid  from  the  present  work." 

The  second  volume,  now  under  consideration,  justifies  and 
emphasizes  the  censure  pronounced  above.  Andrew  Jackson, 
Martin  Van  Buren,  John  Tyler,  Daniel  Webster,  Henry  Clay, 
John  Calhoun,  and,  in  short,  all  of  our  statesmen  except  John 
Quincy  Adams,  are  treated  as  malefactors,  and  the  reader  is  left 
to  wonder  at  the  entire  absence  of  men  who  deserve  the  respect 
which  we  have  been  taught  to  feel  towards  our  representative 
statesmen.  Of  course,  the  period  covered  by  this  volume  brings 
into  prominence  the  men  whom  Dr.  von  Hoist  is  pleased  to  call 
"slavocrats;  "  and  one  cannot  decide  at  what  to  wonder  most, — 
their  intellectual  dullness,  or  the  manner  in  which  they  exercised  a 
power  whose  source  is  not  made  sufficiently  evident.  It  is  unneces- 
sary to  repeat  the  evidence  for  statements  cited  from  the  review  of 
the  former  volume;  but  it  may  not  be  irrelevant  to  add  a  few 
considerations  suggested  by  volume  second.  In  the  first  place. 
Dr.  von  Hoist  seems  to  commit  the  error  of  losing  sight  of  the 
conditions  which  necessitated  the  measures  adopted  at  any  given 
time.  For  example,  when  he  represents  the  ''slavocracy"  as 
ruling  in  the  most  openly  arbitrary  manner,  and  the  Northern 
Democrats  as  cowering  beneath  the  threats  of  the  ''slavocrats,'* 
he  not  only  misstates  the  situation  as  much  as  if  he  were  making 
a  stump-speech,  and  threatening  the  'Mast  ditch,"  but  he  ignores 
the  commonplace  fact  that  it  will  not  do  to  judge  one  generation 
by  the  views  which  could  not  be  entertained  until  generations 
later.     He  declines  to  consider  the  fact  that  a  belief  in  slavery  was 
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old  in  the  world's  history,  and  that  the  Northern  Democrat  did 
not,  and  could  not,  look  upon  ^'the  institution  "  as  can  we  who 
live  after  its  abolition.  The  principle  assumed  is  the  same  as  if 
we  were  to  condemn  pagans  of  the  tenth  century  before  Christ,  for 
a  failure  to  look  at  their  acts  in  the  same  light  as  that  in  which 
we  view  them.  This  transferrence  to  a  preceding  generation,  of 
standards  rendered  possible  only  by  the  views  held  by  the  ante- 
cedent generation,  is  an  error  against  which  any  writer  upon  con- 
stitutional history  should  be  secure. 

Again,  Dr.  von  Hoist  seems  to  make  the  vulgar  mistake  of  con- 
founding logic  with  dialectics;  and  hence,  not  distrusting  the 
correctness  of  his  own  reasonings,  he  attempts  to  hold  the  prob- 
lems of  political  life  by  consistency  with  theoretical  logic.  When, 
for  example,  he  reproaches  Clay  with  endeavoring  in  his  public 
action  to  win  the  suffrages  of  opposing  elements,  he  only  states 
that  we  cannot  find  in  any  human  being  a  superhuman  indifference. 
He  dislikes  the  Democracy  because  it  is  a  democracy,  and  its 
success  contravenes  the  prejudices  of  his  education.  He  represents 
Taney  (p.  38)  as  constantly  endeavoring,  by  trickery,  to  contra- 
vene the  principles  of  the  Constitution. 

On  page  74,  Dr.  von  Hoist,  in  disproving  the  positions  assumed 
by  Andrew  Jackson,  urges  that  "it  is  the  intention  of  the  Con- 
stitution that  the  electors  should  not  be  mere  ciphers."  It  unfor- 
tunately remains  true  that  the  theory  of  liberty  of  choice  upon  the 
part  of  presidential  electors  never  advanced  beyond  the  limits  of 
a  theory,  and  Jackson  can  hardly  be  held  responsible  for  accepting 
the  constitutional  provision  as  it  was  and  is  interpreted. 

On  page  86,  he  says :  "The  great  majority  of  the  population  of 
the  Northern  States,  in  their  attitude  towards  slavery,  remained,  to 
the  last,  of  the  ingenuous  opinion  that  moral  convictions  might  be 
absolutely  controlled  by  positive  provisions  of  law." 

These  two  extracts  are  taken  at  random  from  the  many  which 
well  illustrate  the  faults  urged  against  Dr.  von  Hoist's  attempt  at  a 
constitutional  history. 

The  Great  Speeches  and  Orations  of  Daniel  Webster.  With  an  Essay 
on  Daniel  Webster  as  a  Master  of  English  Style.  By  Edwin  P.  Whipple. 
Boston  ;  Little,  Brown,  &  Co.     1879. 

Of  the  important  part  which  Mr.  Webster  played  in  the  political 

history  of  our  common  country,  it  is  unnecessary  to  say  any  thing ; 

of  the  commanding  influence  which  Mr.  Webster  exerted,  it  is  as 

well  to  remind  a  generation  which,  through  familiarity  of  "  machine 
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politics/'  is  accustomed  to  consider  all  politicians  as  "small  fry/' 
—  '*  vipers  who  creep  where  man  disdains  to  climb."  It  must  be 
remembered  that  there  are  men,  and  that  there  have  been  many 
men,  whose  personal  life  is  no  guide  to  their  public  life.  Mr. 
Webster  is,  beyond  controversy,  the  greatest  statesman  which  the 
East  furnished  after  the  days  of  '^  Independence ;"  and  this  large 
praise  is  in  no  wise  affected  by  the  fact  that,  being  subjected  to 
larger  temptation  than  meets  smaller  men,  being  pressed  beyond 
even  the  gigantic  strength  which  he  possessed,  he  illustrated  in  his 
private  life  the  hackneyed  truth  that  even  great  men  are  human. 
Carlyle  well  says,  that  in  judging  of  the  seamanship  of  the  captain 
whose  ship  comes  into  port  with  broken  masts  and  torn  sails,  we 
should  consider  whether  the  voyage  was  from  Liverpool  to  Ostend, 
or  whether  it  had  been  to  circumnavigate  the  world.  So  of  our 
great  men.  We  must  not  believe  because  men,  great  and  small, 
find  the  need  of  eating,  that  therefore  there  is  no  distinction 
between  great  and  small ;  but  rather  remember  Goethe's  reply  to 
the  saying  that  **  No  man  is  a  hero  to  his  valet," —  **  That  is  because 
the  valet  is  a  valet,  and  not  because  the  hero  is  not  a  hero."  The 
individual  Daniel  Webster  had  failings  of  which  we  can  judge 
fairly  only  when  we  rightly  estimate  his  temptations.  The  states- 
man and  orator  Daniel  Webster  had  faults  when  we  compare  him 
with  absolute  perfection,  but  no  fault  when  we  compare  him  with 
his  compeers. 

The  work  of  the  publishers  has  been  done  in  a  manner  to  add 
to  the  laurels  already  won  by  this  well-known  firm.  The  selection 
of  orations  and  speeches,  whether  done  by  Mr.  Whipple  or  by 
some  one  else,  is  such  as  to  satisfy  any  one  who  would  be  contented 
with]  a  selection.  Of  the  introductory  essay  we  do  not  think  so 
highly.  Mr.  Whipple  is  one  whom  we  admire  as  an  ornament  to 
our  American  writers,  but  this  admiration  does  not  prevent  our 
feeling  that  his  preparatory  essay  is  not  an  example  of  his  best 
efforts.  We  had  a  right  to  expect  a  thorough  analysis  of  Mr. 
Webster's  style;  but  instead  of  this  we  find  a  medley  of  eulogium, 
defence  of  personal  and  intellectual  character,  truisms  in  general 
rhetoric,  and  useful  criticism  upon  Mr.  Webster's  style.  When, 
for  example,  in  rebuttal  of  the  assertion  that  Mr.  Webster  was 
oratorical  rather  than  logical,  Mr.  Whipple  contends  that  logic  is 
not  logic,  but  that  Mr.  Webster  possessed  a  logic  which  we  do  not 
recognize,  because  it  was  different  and  superior  to  the  accepted 
ideas  of  logic,  he,  it  seems  to  us,  unnecessarily  weakens  his  cause 
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and  does  himself  no  credit.  Still,  the  essay  is  but  a  small  part  of 
the  book,  and,  despite  its  faults,  contains  many  suggestions  for 
young  students  of  style.  We  most  heartily  recommend  the  work 
as  a  valuable,  addition  to  every  private  library. 

Cases  Argued  and  Adjudged  in  the  Court  of  Appeals  of  the  State  of 
Texas,  during  the  latter  part  of  the  Tyler  Term,  1878,  and  the  early  part  of 
Galveston  Term.  1879.  Reported  by  Jackson  &  Jackson.  Vol.  V.  St. 
Louis:    F.  H.  Thomas  &  Co.      1879. 

Although  about  half  of  the  cases  reported  in  this  volume  were 
decided  this  year,  yet  they  have  been  reported  and  published  for 
several  months.  This  fifth  volume  of  the  "  Texas  Court  of  Appeals 
Reports"  was  published  in  the  month  of  June  last.  We  have  had 
occasion  to  comment  upon  the  promptness  with  which  the  de- 
cisions of  this  court  are  reported,  on  several  occasions  before. 
We  know  of  no  other  instance,  in  this  country  or  England,  where 
the  decisions  of  any  court  of  last  resort  are  so  quickly  given  to 
the  profession  and  the  public,  in  finished  and  permanent  reports, 
as  are  the  decisions  of  this  court.  And  this  alacrity  is  not  at 
the  exj>ense  of  work  thoroughly  done.  There  is  nothing  to  be 
ashamed  of  in  this  or  any  other  volume  of  this  series  of  reports, 
so  far  as  the  reporters  are  concerned ;  but  there  is  much,  very 
much,  to  commend  in  the  efficient  and  thorough  manner  in  which 
they  have  done  their  work. 

The  cases  reported  are  of  importance,  and  the  opinions  of  the 
judges  are  sound  expositions  of  the  criminal  law  as  administered 
in  the  various  States  of  the  Union.  We  have  had  occasion  to  cite 
these  decisions  as  bearing  upon  the  constniction  of  the  Criminal 
Code  of  the  State,  and  upon  many  points  of  law  in  its  application 
to  cases  being  tried  here ;  and  not  only  the  trial  courts,  but  the 
higher  courts  of  appeal,  treat  the  decisions  contained  in  this  series 
of  reports  with  marked  respect,  and  have  acknowledged  their 
obligations  to  them  for  light  and  assistance  in  the  exposition  of 
the  criminal  law. 

The  mechanical  part  of  this  book,  as  of  each  of  the  series  which 
preceded  it,  is  worthy  of  all  praise.  The  whole  is  excellently  well 
done.  There  is  no  series  of  reports  being  published  at  this  time 
in  this  country  that  will  excel  them,  so  far  as  the  work  of  the 
publishers  is  concerned. 
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[The  purpose  of  this  department  of  the  Keyikw  is  to  advise  the  profession 
ol  all  the  points  decided  in  the  latest  reported  cases  of  importance,  and  to 
sliow  how  complete  reports  of  the  same  may  he  obtained.  To  this  end,  a 
syllabus  of  each  case  is  given,  together  with  the  name,  date,  and  page  of  the 
journal  where  the  case  is  reported.] 
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10 

Abatement.  —  Repeal  of  law-giving  ju?'isdietion.  —  It  is  well  settled  that  if  a 
law  conferring  jurisdiction  is  repealed  without  any  reservation  as  to  pending 
cases,  all  such  cases  fall  with  the  law.  —  Baltimore  &  Potomac  R  Co.  r. 
Grant,  U.  S.  fciup.  Ct,  Wash.  L.  Rep.,  July  21,  p.  298. 

Administrator.  —  Pujxhase  by  administratot-  at  his  own  sale  void — Eje-et- 
ment  will  lie.  —  Where  an  administrator,  at  the  sale  of  his  decedent's  estate, 
discouraged  hidders  with  the  view  of  procuring  the  property  himself  at  a 
low  price,  and  he  purchased  it  through  a  third  party,  though'  not  at  a  gross 
undervalue,  the  sale  is  fraudulent  and  void  without  regard  to  the  price  the 
property  actually  hrought ;  and  the  owners  of  such  property  are  entitled  to 
recovery  in  ejeclraent  against  such  purchaser  without  a  tender  of  the  pur- 
chase-money. —  Mayer  r.  Senyard,  Sup.  Ct.  Pa.,  Week.  Jur.,  Aug.  21,  p.  279. 

Admiralty.  —  Practice  —  Finding  of  facts  and  eonelitsions  of  late,  —  Under 
the  act  of  May  1,  1875,  the  Circuit  Courts  of  the  United  SUtes,  in  deciding 
causes  in  admiralty  and  maritime  jurisdiction,  on  the  instance  side  of  the 
court,  must  find  the  facts  and  conclusions  of  law  upon  which  it  renders  its 
judgments  or  decrees,  and  must  state  the  facts  and  conclusions  separately. 
The  finding  of  facts  in  the  Circuit  Court  is  conclusive ;  and  the  only  rulings 
which  can  he  presented  for  review  in  this  court,  by  bill  of  exception,  are 
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Admiralty — Continued. 

those  made  upon  questions  of  law.  —  Steamship  Abbottsford  et  al.  v. 
Johnson,  U.  S.  Sup.  Ct,  Wash.  L.  Rep.,  Aug.  26,  p.  367. 

Chartei'-party  —  Bill  of  lading — Demurrage,  —  The  person  to  whom  a 

bill  of  ladme  of  a  cargo  is  made,  or  the  indorsee  thereof,  has  the  legal 
property  in  the  same,  free  from  the  lien  for  demurrage ;  and,  therefore,  the 
owners  of  a  vessel  with  an  overdue  claim  for  demurrage  against  the  char- 
terers, for  which,  by  the  terms  of  the  charteivparty,  they  have  a  lien  upon  the 
cargo,  are  not  bound  to  sign  unqualified  bills  of  lading  to  the  charterers  for 
such  cargo  until  such  claim  for  demurrage  is  satisfied ;  and  if  such  vessel 
is  detained  in  port  for  want  of  a  clearance,  which  by  the  terms  of  the  charter- 
party  the  charterers  were  to  obtain,  but  did  not,  for  want  of  the  bills  of  lading, 
such'  detention  is,  nevertheless,  the  fault  of  the  charterers  in  not  paying  the 
demurrage  or  accepting  bills  of  lading  subject  to  the  same,  and,  therefore, 
they  are  liable  to  the  owners  for  the  damage  arising  from  such  detention.  — 
Guthrie  v.  Wilkins,  U.  S.  Dist  Ct.  Dist  Or.,  Pac.  Coast  L.  J.,  Aug.  2,  p.  466. 

Bill  of  lading  —  Acknowledgment  of  receipt  of  goods  in  good  order. — 

Where  the  bill  of  lading  acknowledges  the  receipt  of  goods  m  good  order 
and  well-conditioned,  the  admission  makes  a  primA  facie  case  against  the 
ship,  but  is  not  conclusive ;  evidence  of  the  condition  of  the  vessel,  and  of 
the  goods  and  the  rest  of  the  cargo,  with  other  facts,  may  change  the  burden 
of  proof  and  cast  it  upon  the  libellaiits.  —  Archer  c.  The  Adriatic,  U.  S.  Cir. 
Ct  South.  Dist.  N.  Y.,  Rep.,  Aug.  20,  p.  231. 

Agency.  —  Liability  of  agent  for  contract  in  his  own  name  for  m-incipal,  — 
A  written  agreement  was  drawn  up  and  signed  by  defendant  ana  plaintiff  at 
Bury,  in  the  following  terms:  **I  hereby  agree,  on  behalf  of  M.  B.  P., 
Roanne,  France,  to  engage  Mr.  Amos  O^^en  (the  plaintiff),  overlooker,  at 
the  rate  of  £A  per  week,  with  travelhng  expenses  there  and  back,  the 
sum  of  30a.  per  week  to  be  paid  to  his  wife  every  fourteen  days.  (Signed) 
Robert  Hall  (the  defendant),  ner  J.  H.  Hall,  Amos  Oeden.*'  In  an 
action  to  recover  a  balance  due,  neld  {dissentiente  Kelly,  C.  B.),  by  Huddle- 
ston  and  Pollock,  BB.,  giving  judgment  for  the  defendant,  that  the  case  was 

foverned  by  the  decision  of  the  Court  of  Appeal  in  Gadd  v.  Houghton, 
5  L.  T.  (N.  8.)  222;  L.  R.  1  Exch.  Div.  367;  46  L.  J.  (Exch.)  71, 
there  being  no  distinction  between  the  words  "on  account  of"  in 
that  case,  and  **on  behalf  of"  in  the  present  one;  and  that,  these  words 
being  in  the  body  of  the  contract,  it  was  immaterial  that  the  defendant 
signed  the  document  in  his  own  name  without  qualification,  and  he  did  not 
thereby  render  himself  personally  liable.  —  Ogden  v.  Hall,  Eng.  High  Ct.  of 
Justice,  Alb.  L.  J.,  Sept.  20,  p.  231. 

Attachment.  —  Defective  petition.  —  A  petition  so  defective  that  it  is  subject 
to  general  demurrer,  is  a  sufficient  basis  for  attachment,  if  the  same  be  sub- 
sequently amended.  —  Tarkinton  v.  Broussard,  Sup.  Ct.  Texas,  Texas  L.  J., 
Aug.  20,  p.  789. 

Bankruptcjy.  —  Discharge  —  Application  far.  —  The  whole  question  of  the 
discharge  of  a  bankrupt  is  within  the  control  of  the  bankruptcy  court  until 
final  disposition  of  the  case,  and  until  that  question  is  judiciallv  determined 
there  is  no  error  in  allowing  the  bankrupt  to  withdraw  his  petition  for  dis- 
charge and  file  a  new  one  at  a  later  uate.  —  In  re  Svenson,  U.  S.  Cir.  Ct 
North.  Dist  III.,  Ch.  Leg.  N.,  Aug.  2,  p.  367. 

Same  —  I^ocuring  assent  of  creditors  —  Payment  of  notarial  and  register's 

fees.  —  The  payment  by  the  bankrupt  of  the  notarial  and  register's  fees  in 
proof  of  claims  against  his  estate,  though  done  with  the  purpose  of  obtaining 
a  sufilcient  number  of  creditors  to  consent  to  his  discharge,  is  not  within  the 
statute  making  it  a  ground  of  objection  to  a  discharge  that  the  bankrupt 
has  procured  the  assent  of  creditors,  etc.,  by  a  pecuniary  consideration.  — 

Debt  created  by  fraud  —  Proof  of  does  not  waive  I'ight  to  maintain  action 
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on,  —  A  creditor  whose  debt  was  created  bv  the  fraud  of  the  bankrupt  doe« 
not,  b^  proving  his  claim  and  taking  a  diviclend,  waive  his  right  to  maintain 
an  action  for  the  balance  of  the  debt  —  In  re  Henry  Clews,  U.  S.  Dist.  Ct. 
South.  Dist  N.  Y.,  N.  B.  R.,  June  1,  p.  109. 

Proof  of  claim  against  principal  joint  judgment'debtor.  —  A  debt  may  be 


proved  in  bankruptcy  against  the  estate  of  the  principal  debtors,  notwith- 
standing a  ioitit  judgment  has  been  recovered  therefor  against  the  principal 
debtors  and  the  surety.  The  relation  of  principal  and  surety  is  not  oestroyed 
by  the  judgment — In  re  Kitzwiger,  TJ.  S.  Dist  Ct  Soutfi.  Dist  N.  Y.,'N. 
B.  R,  Aug.  15,  p.  162. 

—  Discfiarge  —  Debt  incuiTcd  by  fraud.  —  "Fraud**  in  incurring  a  debt 
which  shaU  not  be  discharged  in  bankruptcy,  under  sect  5117,  l&v.  Stat, 
applies  only  to  positive  fraud,  or  fraud  in  tact  involving  moral  turpitude  or 


Discharge  of  principal  releases  surety^  when.  —  One  who  is  bound  as  surety 

to  pay  the  judgment  that  may  be  rendered  in  a  specified  action,  —  as,  in 
attachment  suit  <>n  appeal-bond,  and  the  like, — is  discharged  if  the  judg- 
ment is  defeated  by  tne  bankruptcy  of  the  principal. — Ibid. 

Bastardy.  —  Patei'nity  of  the  child  must  appear  beyond  a  reasonable  doubt. — 
In  determining  in  a  bastardy  proceeding  the  question  of  the  paternity  of  the 
child,  the  jury  must  to  find  the  defendant  guilty,  have  testimony  before 
them  upon  which  that  fact  can  be  found  bevond  a  reasonable  doubtl  Thus, 
where  it  appeared  that  the  prosecutrix  had  had  intercourse  with  two  persons 
within  such  short  time  as  to  make  it  doubtful  as  to  which  caused  the  preg- 
nancy, held,  that  her  positive  testimony  as  to  the  paternity  should  not  con- 
trol.—Caker  f.  The  State,  Sup.  Ct  \Vis.,  N.  W.  Rep.,  Sept  13,  p.  354. 

Bills  and  Notks.  —  See  Negotiable  Paper. 

Bond.  —  Immaterial  alteration.  —  An  alteration  in  n  bond  which  does  not  dis- 
turb its  legal  effect  will  not  avoid  it  The  insertion  t>f  the  words  "are  held 
and  firmly  bound,*'  where  omitted,  is  immaterial  where  the  lan&^uage  of  the 
bond  was  amply  sufficient  to  express  the  obligation  intended. — ^nestem 
Building  and  Loan  Assn.  v.  Fitz.maurice,  St  Louis  Ct  App..  Cent  L.  J.. 
Aug.  29,  p.  169. 

New  bond  executed  to  take  the  place  of  old  —  Liability  on. — Where  a 

guardian  has  converted  the  assets  of  his  ward,  redress  must  be  sought  against 
tne  bond  in  force  at  the  time  of  the  conversion.  The  liability  on  a  bond 
given  in  place  of  the  original  is  prospective  only.  —  Lowery  v.  'Hie  Slate  ex 
rel..  Sup.  Ct  Iiid.,  Kep.,  Sept  8,  p.  304. 

Official  bond  —  Liability  of  sureties  —  Action  against  sureties  on  the 


official  bond  of  county  clerk.  —  The  petition  alleges  that  one  Alpaugh,  who 
was  county  clerk,  ha<)  falsely  certifiea,  under  the  county  seal,  that  a  bill  in 
his  own  favor  for  $504,  against  the  county  of  Lincoln,  had  been  allowed  bv 
the  county  commissioners,  by  which  means  he  was  enabled  afterwards  to  sell 
his  pretended  claim  to  the  plaintiff,  to  his  injury.  Held,  that  inasmuch  as 
there  was  no  law  rec^uiring,  or  even  authorizing,  such  certificate  in  any  case, 
the  making  it  could  in  no  sense  be  regarded  as  relating  to  his  officiaf  dutv, 
and  that  the  sureties  were  not  liable.  Sureties  on  official  bonds  are  answe^ 
able  only  for  suoh  acts  of  their  principals  as  are  done  virtute  officii.  —  Otten- 
stein  V.  Alpaugh,  Sup.  Ct  Neb.,  N.  W.  Rep.,  Sept  27,  p.  179. 

—  See  Evidence  ;  Guardian  and  Ward. 


Chattel  Mortoaoe.  —  Mortgagee's  right  paramount  to  that  of  landlord  to 
distrain.  —  A  mortgagee  of  personal  property,  under  a  mortgage  dulv 
recorded,  has  a  superior  right  in  such  mortgaged  property  to  that  of  a  land- 
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lord,  who,  after  the  recording  of  such  mortgage,  leases  a  farm  to  the  mort- 
gageor,  who  uses  the  mortm^ed  property  upon  the  demised  premises  during 
tne  term  of  the  lease ;  andthis,  although  the  mortgagee  knew  that  the  mort- 
gaged property  was  being  so  used.  — '  Jarchow  &  Sons  v.  Pickens,  Sup.  Ct. 
Iowa,  West.  Jur.,  Aug.,  p.  861. 

Replevin  by  mortgagee —  Necessity  of  demand.  —  The  right  of  mortgagee 


to  take  possession  under  his  mortgage  is  optional,  and  the  mortgaffeor  cannot 
be  in  fault  for  not  delivering  up  what  has  not  been  demanded.  Until 
demand  made,  the  mortgageor  is  in  rightful  possession,  and  replevin  will  not 
lie.— Caldwell  ».  Pray,  Sup.  Ct  Mich.,  N.  W.  Rep.,  Sept  6,  p.  209. 

Stock  of  goods  —  Authority  reserved  to  mortgageor  to  sell  and  buy^  a  fi^aud 


upon  third  parties.  —  The  retention  of  the  possession  of  a  stock  of  goods  by 
the  mortgageor,  though  the  mortgage  is  recorded,  renders  the  instrument 
fraudulent  in  law  as  to  third  parties,  where  it  confers  power  upon  the  mort- 
gageor to  sell  the  stock  in  the  usual  course  of  trade,  and  to  substitute  other 
goods  in  place  of  those  sold.  —  Peiser  v.  Peticolas,  Sup.  Ct  Texas,  Rep., 
Sept  24,  p.  408. 

Civil  Riohtb.  —  Common  carriers  —  Separate  aceotntnodations  for  xohite  and 
colored  persons,  —  Congress  has  enacted  no  law  which  forbids  interstate 
common  carriers  by  water  or  land  from  regulating  the  business  of  their 
vessels  or  vehicles  in  such  manner  that  the  accommodations  for  colored  pas- 
sengers on  their  respective  con\  e3'ances  may  be  distinct  and  separate  from 
those  assigned  to  wnite  passengers.  Colored  persons  are,  however,  entitled 
to  accommodations  as  suitable  as  those  designated  for  the  exclusive  use  of 
white  passengers.  —  Green  r.  The  City  of  Bridgeton,  U.  S.  Cir.  Ct  Dist 
Ga.,  Cent  L.  J.,  Sept  12,  p.  206. 

Common  Carriers.  —  Bills  of  lading  symbols  of  the  property  covered  by 
them.  —  Bills  of  lading,  properly  indorsed,  are  symbols  of  the  property 
covered  by  them,  servine"  all  tne  purposes  of  actual  possession,  and  so  remain 
until  there  is  a  valid  ana  complete  delivery  of  the  propertv  to  some  person 
entitled  to  the  possession  under  the  bill  of  lading.  —  Heiskell  v.  Farmers  and 
Mechanics'  National  Bank,  Sup.  Ct  Pa.,  W.  N.  C,  Aug.  14,  p.  249. 

Same  —  Unauthorized  delivery  to  one  not  holding  bill  of  lading.  —  Cotton 


was  shipped  from  Galveston  for  Philadelphia,  via  New  York,  and  the  bills 
of  lading  therefor  in  the  name  of  A.,  properly  indorsed,  forwarded,  together 
with  drafts  on  the  purchaser  for  the  price  of  the  cotton,  to  a  bank  in  I'hila- 
delphia  for  collection,  with  directions  to  hold  the  bills  of  lading  until  pay- 
ment of  the  drafts  (this  being  in  accordance  with  the  terms  of  the  sale). 
The  cotton  was  reshipped  from  New  York,  new  bills  of  lading  being  issued 
in  a  new  name,  and  was  delivered  at  Philadelphia  by  the  carrier  (the  original 
bills  of  lading  remaining  in  possession  of  the  bank)  to  the  purchaser  in  this 
city,  who  obtained  from  B.  an  advance  of  $10,000  thereon.  In  replevin  by 
the  bank  against  B.,  held,  that  the  delivery  was  unauthorized,  and  that  the 
bank  was  entitled  to  reci»ver.  — Ibid. 

Unauthorized  delivery  by  railroad  company.  —  Freight  was  shipped  at  V., 


consigned  to  parties  at  C.  K.  Upon  its  arrival  at  the  latter  place,  the  car 
containing  it  was  run  upon  a  side-track,  and  a  stranger  obtained  from  the  rail- 
road company  a  copy  of  the  "expense  bill,"  and  procured  the  draymen  of 
the  consignees  to  haul  the  freight  to  their  place  of  business,  where  the  con- 
signees paid  him  therefor.  In  an  action  by  the  consignors  against  the  rail- 
road company  for  the  value  of  the  freight  held,  that  the  company  was  not 
liable,  and  that  the  payment  by  the  consignees  to  a  stranger  would  not 
exempt  them  from  linbflity  to  the  consignors.  — Ryder  v.  Burlington,  Cedar 
Rapids  &  North- Western  R.  Co.,  Sup.  Ct  Iowa,  Ch.  Leg.  N.,  Sept  13,  p. 
417. 

—  Who  are  not —  Tow-boats.  — A  carrier  of  goods  is  not  liable  as  a  common 
carrier  unless  he  is  under  a  legal  obligation  to  accept  the  goods  and  carry 
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them,  and  would  be  subject  to  an  action  for  a  refusal  to  do  so.  But  he 
would  not  be  subject  to  an  action  unless  he  had  expressly  and  publiclr 
offered  to  carry  for  all  persons  indifferently,  or  had  bv  the  conduct  of  his 
business  held  himself  out  as  ready  to  carry  for  all.  The  owners  of  steam- 
boats engaged  in  the  business  of  towing  are  not  common  carriers.  —  Varble 
V.  Bigley,  Ct.  App.  Ky.,  Cent  L.  J.,  Aug.  22,  p.  158. 

Constitutional  Law. —  MilUarv  law  —  Abridgment  of  right  to  hear  arms.— 
Sect.  5  of  the  Military  Code  of  Illinois,  prohibiting  any  body  of  men  what- 
ever, other  than  the  regrular  organized  volunteer  militia  of  the  State  and 
the  troops  of  the  Unitea  States,  to  associate  toother  aa  a  military  com- 
pany, or  to  drill  or  parade  with  arms,  without  a  license  from  the  eovemor, 
IS  repugnant  to  the  provisions  of  an  existing  constitutional  law  of  Congress, 
viz. :  **  An  act  more  effectually  to  provide  for  the  national  defence,  by  estab- 
lishing a  uniform  militia  throughout  the  United  States."  Said  act  of  Con- 
gress is  a  complete  exercise  of  the  power  conferred  by  the  Federal  Constitu- 
tion upon  Congress  for  the  organization  and  regula'tion  of  the  militia,  and 
covering,  as  it  does,  the  whole  field  of  legislation  on  that  subject,  excludes 
all  interfering  State  legislation  on  that  subject — The  People  ex  rel.  v.  Af- 
feldt,  Cir.  Ct  Cook  Co.  111.,  Ch.  Leg.  N.,  Sept  6,  p.  408. 


Special  legislation  —  Loan  association.  —  The  act  authorizing  the  forma- 
tion of  loan  associations  is  a  matter  of  special  legislation,  in  this :  that  it 
confers  upon  such  corporations  special  privileges,  and  therefore  it  is  obnox- 
ious to  the  constitutional  clause  prohibiting  special  legislation.  It  confers 
upon  such  corporations  the  right  to  loan  money  at  a  grater  rate  of  interest 
than  ten  per  cent,  and  is  therefore,  a  special  law  re^latin^  the  rate  of 
interest,  wnich  is  expressly  prohibited  by  the  Constitution,  buch  associa- 
tions may  be  formed  under  tne  general  law  relating  to  the  organization  of 
corporations,  and  this  being  so,  the  act  is  also  obnoxious  to  that  clause  of 
the  Constitution  which  provides  that,  *'in  all  other  cases  where  a  general 
law  can  be  made  applicable,  no  special  law  shall  be  enacted."  —  Smyth  r. 
Monticello,  etc.,  Loan  Assn.,  Cir.  Ct  Piatt  Co.  III.,  Ch.  Leg.  N.,  Sept  27, 
p.  12. 

Contract.  —  Law  of  place  —  To  be  construed  according  to  place  of  perform' 
ance  —  Meaning  of  **  rainy  days,''  —  A  contract  entered  into  in  Liverpool  to 
load  a  vessel  with  grain  in  Portland,  Oregon,  is  in  contemplation  of  law 
made  at  the  latter  place,  and  therefore  the  condition  and  conveniences  of 
such  port  for  loading  vessels  with  grain,  or  the  established  usage  thereof 
upon  that  subject  may  be  shown  to  explain  the  meaning  and  use  of  dubious 
and  uncertain  phrases' in  the  same,  — as,  for  instance,  *'rainv  days.'* — Guth- 
rie t7.  Wilkins,  U.  S.  Diat.  Ct  Dist  Or.,  Pac.  Coast  L.  J.,  Aug.  2,  p.  465. 

Contract  for  successive  deliveries.  —  In  contracts  for  successive  deliveries- 

thc  vendor  cannot  fail  in  the  earlier  deliveries,  and  still  hold  the  purchaser 
for  the  later  ones.  —  King  Philip  Mills  r.  Siater  &  Sons,  Sup.  Ct  K.  I.,  Alb. 
L.  J.,  Aug.  28,  p.  151. 

Same. — January  28,  1873,  the  K.  P.  Mills,  about  going  into  opera  on 


agreed  with  S.  to  sell  to  him  the  production  of  four  hundred  looms,  up  to  July 
1st;  the  goods  to  be  made  of  a  certain  width,  weight,  and  quality,  and  to  be 
delivered  in  lots  of  one  thousand  pieces.  Payment  was  to  be  'made  thirty 
days  after  the  delivery  of  each  lot  The  mill  was  expected  to  be  in  full 
operation  by  April  1st  but  deliveries  were  to  be  made  earlier  if  possible, 
and  maximum  production  was  to  be  reached  as  soon  as  practicable,  and  to 
be  maintiiined.  About  April  17th  two  lots,  one  thousand  pieces  each,  were 
delivered.  These  pieces  were  deficient  in  width  and  weight  It  then 
appeared  that  the  K,  P.  Mills,  to  fulfil  the  contract  must  procure  new 
machinery, — i.e.,  new  sets  of  reeds.  Upon  learning  this,  S.  rescinded  the 
contract  In  assumpsit  by  the  K.  P.  Mills  against  S.  for  goods  subsequently 
and  before  July  1st  manufactured,  tendered,  and  refused,  held^  that  the 
contract   was  for  successive  deliveries  of  goods  as  manufactured.    Held^ 
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further^  that  the  K.  P.  Mills,  having  failed  in  the  first  deliveries,  could  not 
compel  S.  to  take  ^oods  subsequently  manufactured  and  offered.  Htld^ 
furikeTj  that  S.  waa  justified  in  rescinding  the  contract.  —  Ibid. 

Mutual  a88ent  —  Proposal  and  acceptance  by  letter,  —  A.,   a  wholesale 


milliner  In  Peoria,  writes  to  B.  in  Monmouth,  to  engage  the  latter  to  do  mil- 
linery work,  and  asks  B.  to  reply  by  return  mail.  B.  at  once  answers, 
accepting,  but  the  letter  is  not  posted  until  two  days  thereafter.  In  the 
meantime  A.,  having  received  no  reply  as  requested,  makes  efforts  to  engage 
another  milliner,  and  failing  to  do  so  makes  efforts  to  find  B.  in  Monmouth, 
but  is  unable  to  do  so.  B.'s  letter  of  acceptance  then  comes  to  hand.  A., 
after  receiving  same,  leaves  for  Chicago,  and  engages  another  milliner.  B. 
now  brings  suit  for  breach  of  contract.  Heldy  that,  B.  having  failed  to 
accept  by  return  mail,  there  is  no  contract  —  McClay  v.  Harvey,  Sup.  Ct. 
111.,  Cent  L.  J.,  Aug.  22,  p.  146. 

—  Rescission  —  Good  cause.  —  A  contract  stipulated  that,  on  sixty  days* 
notice,  it  might  be  cancelled  by  either  party  for  "good  cause."  Held^  that 
the  tenn  **good  cause"  could  not  be  reduced  to  legal  certainty,  and  was 
ineffective,  and  that  any  revocation  in  good  faith  was  sufficient.  —  Cummer 
V.  Butts,  Sup.  Ct  Mich.,  Hep.,  Sept.  17,  p.  866. 


—  Building  contract  —  Construction  —  Sureties.  —  Where  a  building  contract 
provides  for  such  changes  as  might  be  found  **  necessary,"  changes  made  by 
order  of  the  architect  not  out  of  keeping  with  the  general  style,  extent  and 
purpose  of  the  original  undertaking,  wifl  not  release  the  sureties  on  a  bond 
iven  to  secure  the  fulfilment  of  the  terms  of  the  agreement.  —  Western 
uilding  and  Loan  Assn.  v.  Fitzmaurice,  St  Louis  Ct  App.,  Cent  L.  J., 
Aug.  29,  p.  169. 

Construction  of —  Law  of  place  —  Federal  courts  not  bound  by  decisions 


t 


of  State  courts,  when.  —  Questions  as  to  the  execution  or  validity  of  con- 
tracts are  determined  by  the  law  of  the  place  where  made,  those  of  the 
performance  by  the  law'of  the  place  where  they  are  to  be  performed ;  but 
the  courts  of  tfte  United  States  are  not  bound  by  the  decision  of  the  courts 
of  the  State  in  which  they  are  situated,  upon  questions  of  general  commercial 
law  not  affected  bv  local  statutes.  —  Howenstein  v.  Barnes,  U.  S.  Cir.  Ct. 
Dist  Kan.,  Am.  L.^Rec,  Sept,  p.  163;  Rep.,  Sept  10,  p.  326. 

Parol  contract  to  vai^  teiins  of  written  contract  —  Landlord  and  ten- 


ant. —  An  oral  agreement  made  on  a  new  consideration  after  the  execution 
of  a  contract  unoer  seal,  and  varying  the  terms  of  said  contract  in  cases  not 
within  the  Statute  of  Frauds,  is  good.  Where  a  lease  under  seal  has  been 
made,  reserving  rent  to  be  paid  monthly  in  advance,  and  the  lessor,  after 
the  lease  has  run  for  some  time,  agrees,  verbally,  at  the  request  of  the 
tenant  that  rent  shall  hereafter  be  paid  at  the  end  of  each  month,  instead 
of  in  advance,  the  lessor  will  be  hela  to  have  waived  the  strict  performance 
of  the  contract  on  the  part  of  the  tenant ;  and  the  tenant  will  not  be  bound 
to  pay  any  month*s  rent  before  the  end  of  the  month. — Wilgus  r.  White- 
head, Sup'  Ct  Pa.,  Rep.,  Aug.  27,  p.  281. 

—  See  Married  Women;  Mercantile  Agency. 


Convey  ANCINO.  —  Power  of  attorney  of  minor — Revocation  of  power  of  feme 
sole  by  marriage  —  Married  woman  cannot  convey  lands  by  power  of  attor- 
ney—  Equity. — At  common  law,  and  in  this  territory  since  January  12, 
1866,  by  statute,  a  naked  power  of  attorney  given  by  a  minor  is  absolutely 
void,  and  no  rights  can  be  acquired  thereunder.  At  common-law,  a  mere 
power  to  sell  and  convey  land  ^ven  by  a  feme  sole  will  be  revoked  by  her 
subsequent  marriage.  A  married  woman  cannot  execute  and  acknowledge 
a  conveyance  of  her  lands  by  attorney.  To  enable  a  married  woman  to 
convey  her  lands,  the  statutory  requirements  in  regard  to  the  execution  and 
acknowledgment  of  deeds  by  married  women  must  be  strictly  complied  with. 
Thus,  it  is  necessary  in  such  a  case,  in  order  to  pass  the  title,  not  only  that 
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she  should  acknowledge,  on  a  private  examination,  apart  from  her  husbandl 
that  she  executed  such  deed  freely  and  without  any  compulsion  from  him. 
but  such  facts  must  appear  from  the  certificate  of  the  officer  taking  the 
Hcknowledgment  Whether  equitv  will  give  effect,  as  an  agreement  to 
convey,  to  the  deed  of  a  married  woman,  defectivelv  executed,  quctre.^ 
Wambole  v.  Foot,  Sup.  Ct  Dakota,  N.  W.  Rep.,  Sept^27,  p.  199. 

Corporations.  —  Insolcency  —  Action  by  shareholder  to  set  aside  aubacripHon 
to  shares  for  fraud.  —  After  the  insolvency  of  a  joint-stock  company,  it  is 
too  late  to  seek  to  set  aside  a  subscription  to  its  shares  upon  the  ground  of 
fraudulent  inducements  to  the  purchaser  by  the  directors.  The  shareholders 
cannot  in  any  way  alter  their  status^  so  as  to  affect  the  rights  of  the  creditors, 
after  the  insolvency  of  the  company.  —  Tennent  v.  City  of  Glasgow  Bank 
and  Liquidators,  Eng.  House  of  Lords,  Rep.,  8ept.  10,  p.  849. 

Transfer  of  Stock  —  By-laws,  —  Where  the  by-laws  of  a  corporation 


require  that  stock  shall  be  transferred  on  the  books  of  the  company,  a 
transfer  by  assignment  and  delivery  only  will  not  be  effective,  even  as 
against  a  subsequent  judgmentrcreditor  of  the  transferor. — People's  Bank 
V,  Gridley,  Sup.  Ct  Hi.,  &nt.  L.  J.,  Sept  26,  p.  249. 

Subscription  to  stock  before  organization  —  Conditional  subscriptions,  — 

A  subscription  to  the  stock  of  a  public  corporation  before  letters-patent 
have  issued  and  an  or^nization  effected,  must  be  considered  absolute  and 
unqualified.  Commissioners  have  no  right  to  receive  conditional  subscrip- 
tions; if  thev  do,  the  subscription  itselt  is  valid  and  the  condition  void. — 
Boyd  r.  Peach  Bottom  R.  Co.,  Sup.  Ct  Pa.,  W.  N.  C,  Sept  25,  p.  351. 

Criminal  Law.  —  Testimony  taken  in  examininy  court,  may  be  used  at  trial, 
when.  —  When  a  witness  has  testified  before  an  examining  court  on  the 
investigation  of  a  criminal  charge  against  any  person,  the  testimonv  taken 
before  such  examining  court,  in  tne  manner  prescribed  bv  law,  may  he  used 
as  testimony  on  the  trial,  upon  satisfactory  proof  being  first  made  that  the 
witness  whose  testimony  is  offered  has  either  died  since  he  testified,  or  been 
prevented  from  attendmg  by  the  opposite  party,  or  that  he  cannot,  after 
diligent  inquiry,  be  found,  or  his  wnereabouts  ascertained;  and  the  testi- 
mony so  taken,  and  reduced  to  writing,  before  an  examining  magistrate, 
may  be  used  either  by  the  prosecution  or  bv  the  accused.  —  Sullivan  r.  The 
State,  Ct  App.  Texas,  Texas  L.  J.,  July  80\  p.  788. 

Evidence  —  Statements  of  defendant  w/ten  first  accused,  —  The  declara- 
tions of  a  defendant  when  first  caught  or  found  in  possession  of  stolen 
property,  made  by  way  of  explanation  as  to  how  he  came  into  possession  of 
it,  are  admissible  in  evidence  either  against  him  or  in  his  favor;  but  he  may 
not,  on  trial  for  theft,  introduce  his  own  declarations,  made  when  first  seen 
in  possession  of  stolen  property,  as  to  how  he  came  by  it,  before  any  adverse 
claim  to  it  is  set  up,  and  before  anv  suspicion  is  cast  upon  him  as  Seing  the 
thief.  — Hampton  r.  The  State,  Cft  App.  Texas,  Ch.  Leg.  N.,  Aug.  9,  p.  377. 


—  Autrefois  convict,  —  A  conviction  or  ac(}uittal  of  a  simple  assault  and 
battery,  before  a  court  of  competent  jurisdiction  to  try  the  same,  does  not 
bar  a  subseouent  prosecution  for  the  same  assault  and  battery  with  intent  to 
commit  a  telony.  —  The  State  v,  Hattabough,  Sup.  Ct  Ind.,  Cent  L.  J.. 
Aug.  1,  p.  87. 

—  Military  law  —  Concurrent  jurisdiction  of  military  and  ciril  courts  of 
States  not  in  rebellion,  —  The  jurisdiction  of  crimes  committed  by  soldiers 
against  citizens  during  the  late  war,  under  sec.  80  of  the  act  of  1863.  i> 
not  exclusively  in  the  military  tribunals ;  the  courts  of  the  States  not  in 
rebellion  have  cognizance  of  the  offences.  —  Coleman  r.  State  of  Tennessee, 
U.  S.  Sup.  Ct,  Rep.,  Sept  10,  p.  321. 

—  Same  —  Courts  of  instirgent  States.  —  But  in  the  territory  of  the  insurgent 
States  the  jurisdiction  of  these  crimes  is  in  the  military  courts  alone.    A 
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state  of  war  negatives  the  possibility  of  jurisdiction  being  exercised  bv  the 
civil  tribunals  of  one  of  the  parties  over  the  soldiers  of  its  opponent.  I'hat 
a  militarv  government  of  a  State  had  been  established  will  not  affect  this 
rule.  —  fbul. 

Offence  against  two  governments  —  Both  have  jurisdiction,  —  Where  the 


same  act  done  is  an  offence  committed  against  two  governments,  the  offender 
must  answer  therefor  under  both  juriMictionSf  if  the  punishment  can  be 
twice  inflicted,  or  under  either  jurisdiction  where  but  a  single  sentence  must 
be  made.  —  Ibid. 

Opinion^    as  ground  for   challenge   of  Juror. — It  may   be    Questioned 


whether,  by  the  ancient  law,  the  mere  wrmation  and  expression  of  an 
opinion  was  sufficient  ground  of  challenge,  unless  the  opmion  could  be 
referred  to  some  partiality  for  or  against  the  party  challenging.  —  Waters  r. 
>tate  of  Maryland,  Ct.  App.  Md.,  Wash.  L.  Rep.,  Aug.  18,  p.  344. 

Same  —  Newspaper  reports.  —  An  opinion  formed  merely  from  newspaper 


reports  form  no  ground  for  challenge.  If  such  an  opinion  is  to  amount  to  a 
disqualification,  it  would  be  difficult,  if  not  impossible,  in  a  criminal  case  of 
any  importance,  especially  a  case  of  murder,  to  find  twelve  jurors  of  intelli- 
gence and  character,  such  as  the  statute  law  requires.  It  is  evident,  from  the 
views  of  Chief  Justices  Marshall  and  Taney,  as  expressed  in  1  Burr's  Trial, 
367,  and  in  Wharton's  Criminal  Law,  2981,  that  the  opinion  which  should 
exclude  a  iuror  must  be  a  fixed  and  deliberate  one,  partaking  of  the  nature 
of  a  prejuagment.  —  Ibid. 

Embezzlement. — The   word   "embezzle,"  as  found  in  the  United  States 


Revised  Statutes,  is  used  to  describe  a  crime  which  a  person  has  an  oppor- 
tunity to  commit  by  reason  of  some  office  or  employment,  and  which  may 
include  some  breacli  of  confidence  or  trust.  —  United  States  v.  Conant,  U.  S. 
Cir.  Ct.  Dist.  Mass.,  Cent.  L.  J..  Aug.  15,  p.  129. 

—  Indictment.  —  Sec.  1025  of  the  Revised  Statutes  provides :  "  No  indictment 
*  *  *  shall  be  deemed  insufficient  *  ♦  *  m  matter  of  form  onlv." 
Heldy  that  any  thing  that  forms  a  part  of  the  description  of  the  crime  is  not 
a  **  matter  of  form."  —  Ibid. 

Jury  judges  of  the  law  and  fact.  —  In  criminal  cases  the  jury  are  judges  of 


the  law  as  well  as  of  the  facts,  and  the  statutory  provision  of  a  writ  of  error 
in  criminal  cases  does  not  change  this  rule  of  law.  Being  judges  of  the  law 
and  facts,  the  instructions  of  the  court  are  merely  advisory,  and  the  jury  has 
the  legal  power  and  rieht  to  disregard  such  instructions  "altogether,  if  they 
choose.  —  Per  Judge  Sharswood,  Kane  v.  The  Commonwealth,  Sup.  Ct.  Pa., 
Ch.  Leg.  N.,  Aug.  16,  p.  385. 

Selling  liquors  contra?y  to  city  ordinance  —  Defendant  not  entitled  to  jury- 


trial —  Nor  change  of  venue.  — Plaintiff  was  arrested  and  brought  before  the 
police  court  on  an  information  charging  him  with  selling  beer  nnd  other  malt 
and  vinous  liauors,  in  the  city  of  Des  Moines,  contrary  to  an  ordinance  of  that 
city.  A  trial  by  jury  was  denied,  as  was  also  a  motion  for  a  change  of 
venue.  Defendant  being  found  guilty,  was  fined  $50  and  costs,  and,  on 
default  of  payment,  committed  to  jail  for  fifteen  days.  Held,  that  he  was  not 
entitled  to  a  jur\'-trial  in  the  police  court;  that,  as  there  was  no  statutory 
authority  for  the" change  of  venue,  the  motion  therefor  was  properlv  denied. — 
Zelle  V.  McHenr}',  Sup.  Ct  Iowa,  N.  W.  Rep.,  Sept.  27,  p,  322. 

Defendant  may  waive  ju?y  of  twelve  men.  —  A  defendant  in  a  criminal 

action  may,  with  the  consent  of  the  State  and  court,  waive  a  statute  enacted 
for  his  benefit,  or  his  right  to  be  tried  by  a  full  jurv  of  twelve.  —  State  of 
Iowa  V.  Kaufman,  Sup.  Ct.  Iowa,  N.  W.  Rep.,  Sept.  1^7,  p.  333. 

Damages.  —  Measure  of  for  personal  injuries.  — In  actions  for  personal  injury, 
a  jurv  should  take  into  consideration  all  the  heads  of  damage,  in  respect  of 
which  the  sufferer  is  entitled  to  compensation.     These  are,  the  bodily  injury 


596  DIGEST   OF   RECENT   CASES. 

Damages  —  Continued. 

sustained;  the  pain  undergone;  the  effect  on  the  health  of  the  sufferer, 
according  to  its  degree  and  its  probable  duration  as  likely  to  be  temporarv 
or  permanent ;  the  expenses  incidental  to  attempts  to  effect  a  cure  or  to 
lessen  the  amount  of  injury ;  the  pecuniary  loss  sustained  through  inability 
to  attend  to  a  profession"  or  business.  —  Phillipps  v.  London  &  South- 
Western  R.  Co.,  Eng.  High  Ct.  Q.  B.  Div.,  Cent.  L.  J.,  Aug.  15,  p.  125; 
Alb.  L.  J.,  Sept  13,  p.  209. 

Same  —  New  trial  for  iruufficieni  damages,  —  In  an  action  for  personal 


injuries,  a  new  trial  will  be  granted  at  the  instance  of  the  plaintiff,  wnere  the 
damages  awarded  by  the  jury  are  unreasonably  small.  A  verdict  for  £7,000 
damages  set  aside  in  this  case  because  too  small.  —  Ihid. 

Injury  mtist  be  both  natural  and  vroxtmate  eonaecuence  of  act  complained 


of —  Remoteness  of  damage  a  question  of  law.  —  1.  Damages  to  be  recovered 
must  be  both  the  natural  and  the  proximate  consequence  of  the  act  com- 
plained of.  2.  Where  defendants  delivered  cotton  at  the  wharf  in  Galveston 
m  a  wet  condition,  and  the  plaintiff  there  received  and  shipped  it  while  in 
this  condition,  and  after  such  shipment  the  cotton  was  damaged  by  continued 
freezing  and  thawing,  held^  that  plaintiff  was  not  entitled  to  recover  the 
subsequent  accrued  damage,  after  he  had  received  the  cotton  and  had  exer- 
cised an  independent  control  over  it,  with  a  full  knowledge  of  its  condition 
and  liability  to  injury.  8.  The  question  of  remoteness  of  damage  is  one  of 
law,  to  be  decided  by  the  court.  —  Brandon  v.  Gulf  City  Cotton,  etc.,  Co., 
Sup.  Ct.  ;Texas,  Texas  L.  J.,  Sept  17,  p.  87. 

Dbbd.  —  Deposited  in  escrow  —  Unauthorized  record  of —  Innocent  mortgagee.— 
Where  a  deed  is  deposited  in  escrow,  and  the  person  with  whom  deposited, 
before  the  happening  of  the  event  on  which  it  is  to  be  delivered,  and  without 
authority,  has  it  recorded,  and  a  mortgage  is  given  upon  the  land  to  an  inno- 
cent mortgagee,  such  mortgagee  acquires  a  valid  lien  that  will  be  protected.— 
Bailey  v.  Cnm,  U.  S.  Cir.  Ct  Dist  Ind.,  Ch.  Leg.  N.,  Aug.  16,  p.  888. 

Confirmatory  deed  takes  effect  €ls  of  date  of  oriainaL  —  A  deed  made  by 

heirs,  ratifying  and  confirmat<jry  of  an  executor  s  deed  executed  without 
authority,  would,  except  as  to  rights  acquired  in  the  meantime,  take  effect  as 
of  the  date  of  the  original  deed.  —  Culbertson  v.  Coleman,  Sup.  Ct.  Wis.,  N. 
W.  Rep.,  Sept  18,  p.  368. 

Construction  of  not  a  matter  of  equitable  jurisdiction.  — The  proper  con- 


struction  of  a  deed  is  not  a  subject  of  equitable  jurisdiction,  and,  in  the 
absence  of  averment  and  proof  of  fraud,  accident  or  mistake,  a  court  of 
equitv  cannot  undertake  its  reformation.  —  Grubb  v.  Grubb,  Sup.  Ct  Pa., 
W.  N.  C,  Sept  26,  p.  849. 

Duress.  —  Must  be  operative  at  time  of  payment  of  money  —  Money  paid  on 
note  executed  under  threat  to  prosecute  son  on  false  charge. —  Where  a  note 
was  executed  under  a  threat  to  prosecute  the  plaintiff's  son  on  a  false  crimi- 
nal charge,  although  plaintiff  might  have  successfully  defended  against  the 
payment  of  the  note,  yet  it  not  appearing  that  there  was  any  duress  at  the 
tiine  of  the  payment  of  the  note,  the  plaintiff  cannot  recover  back  the 
money.  —  Schultz  v.  Culbertson,  Sup.  Ct  Wis.,  Rep.,  Aug.  27,  p.  286. 

Eminsnt  Domain.  —  Consequential  damages  from  exercise  of  eminent  domain 
not  compensated  —  Damage  to  fishery.  —  Damages  cannot  be  recovered  for 
injury  to  a  fishery  by  the  erection  of  a  bank  and  wall,  under  the  authority  of 
the  State,  to  keep  out  the  overflow  of  water.  Such  damages  are  merely 
consequential,  and  the  constitutional  provision  as  to  compensation  does  not 
apply.  — Timcum  Fishing  Co.  r.  Carter,  Sup.  Ct  Pa.,  W.  N.  C,  Sept  11. 
p.  822. 

Measure  of  damages  —  Buildings  erected  by  railroad  company  fl*  ^f^^^ 


passers.  —  A  railroaa  company  entered  upon  land  without  autnority  of  law, 
and  constructed  its  road  and  placed  property  thereon.    In  proceedings  after- 
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ward  to  acquire  title  by  eminent  domain,  fields  that  although  the  company 
entered  upon  the  land  as  a  trespasser,  it  did  not  thereby  dedicate  the  prop- 
erty placed  upon  the  land  to  the  land-owner,  and  that  such  property  could 
not  be  included  in  estimating  the  damage.  —  Justice  v.  Nusquehoning  Valley 
R.  Co.,  Sup.  Ct  Pa.,  Am.  L.  Bee,  Aug.,  p.  86. 

— —  Same.  —  Where  a  railroad  company,  in  advance  of  proceedinc^  to  obtain 
right  of  way,  entered  upon  lands  Hnd  constructed  its  road,  held^  that  when 
proceedings  were  instituted,  the  value  of  the  improvements  maide  by  such 
company  were  not  to  be  included  in  estimating  the  value  of  the  land.  — 
Grere  c\  St.  Paul  &  Pacific  R  Co.,  Sup.  Ct.  Miim.,  Alb.  L.  J.,  Sept  20, 
p.  228. 

Damage  tofiakery  by  railroad,  —  Where  the  owner  of  land  has  received 

compensation  for  damages  arising  from  the  exercise  of  eminent  domain  b^*  a 
railroad  company,  he  will  not  thereby  be  barred  from  recovering  damages  to  a 
fishery  by  the  companv,  in  an  action  on  the  case.  — A.  &  F.  R.  Co.  v.  Faunce, 
Sup.  Ct  Va.,  Va.  L.  J.,  Sept,  p.  668. 

Election  Law.  —  Statute  for  identifying  ballots  unconstitutional.  —  The  Con- 
stitution of  Minnesota  provides  that  '*  nil  elections  shall  be  by  ballot"  Held, 
that  a  statute  requiring  that  each  voter  should  be  numbered  on  the  poll- 
book,  and  his  number  indorsed  on  the  back  of  the  ticket  voted  by  him,  was 
in  violation  of  the  constitutional  provision.  —  Brisbin  r.  Cleary,  Sup.  Ct 
Minn.,  Alb.  L.  J.,  Sept  27,  p.  250;  Rep.,  Aug.  27,  p.  273. 

Equity.  —  Will  not  dicide  the  gains  of  fraud.  —  A  court  of  equity  will  not  sit 
as  the  divider  of  gains  which  are  the  proceeds  of  crimes  or  frauds  involving 
moral  turpitude.  And  profit  bv  an  Hgent  to  buy,  who  is  also  secretly  the 
seller,  is  the  product  of  a  fniua  within  this  rule. — Todd  i?.  Raffcrty's  Ad- 
ministrator, Ct.  Ch.  N.  J.,  Am.  L.  Reg.,  Aug.,  p.  476. 

EscHBAT.  —  Suit  to  recover  escheated  property  from  State  treasurer — Former 
recovery.  —  In  a  suit  by  persons  claimmg  to  be  heirs,  to  recover  escheated 
property  from  the  State  treasurer,  a  former  recovery  by  an  entirely  difl^erent 
set  of  claimants  constitutes  a  bar. — The  Treasurer  v.  Wvgall  et  al.,  Sup. 
Ct  Texas,  Texas  L  J.,  Aug.  20,  p.  788. 

Etidince.  —  Expert  testimony.  —  An  expert  cannot  be  admitted  to  give  his 
opinion  as  to  whether  an  instrument  was  written  by  a  certain  person,  when 
his  acquaintance  with  the  person's  handwriting  was  obtained  for  the  purpose 
of  testifying.  — Reese  v.  Reese,  Sup.  Ct  Pa.,  W.  N.  C,  Aug.  21,  p.  *i76. 

Judicial  notice  of  facts.  —  The  Court  of  Appeals  will  take  judicial  notice 

of  the  time  of  the  meeting  of  the  District  Courts  in  the  several  counties  in 
the  State.  —  Conner  v.  The  State,  Sup.  Ct  Texas,  Texas  L.  J.,  Sept  10, 
p.  27. 

Parol  testitnony  —  Description  in  deed.  —  Parol  evidence  is  admissible, 

not  for  the  purpose  of  adding  to  or  varying  the  description  contained  in  a 
certificate  of  purchase  at  a  tax  sale,  but  of  applying  that  description  to  its 
subject-matter.  The  rules  of  evidence  are  the  same  whatever  the  character 
of  the  conveyance,  and  there  is  no  reason  for  a  distinction  between  tax-deeds 
and  other  deeds.  —  Judd  r.  Anderson,  Sup.  Ct  Iowa,  West  Jur.,  Sept.,  p. 
398. 

Parol  evidence  to  contradict  written  instrument.  —  Clear  and  precise  parol 

testimony  of  what  occurred  at  the  execution  of  a  written  instrument  is 
always  admissible  to  contradict,  vary,  or  even  avoid  that  instrument  where 
it  is  proved  that  but  for  the  oral  stipulation  it  would  not  have  been  executed ; 
excepting  only  in  the  case  of  negotiable  paper.  —  Hoopes  v.  Beale,  Sup.  Ct 
Pa.,  W.  N.  C,  Sept  18,  p.  337. 

Same —  Competency  of  witness.  — A.  executed  his  bond  and  mortgage  to 

B.,  who  assigned  it  to  C. ;  C.  subsequently  died ;  in  a  suit  brought  by  B.  to 
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the  use  of  C/b  administrators  against  A.,  held,  that  parol  testimony  was 
admissible  to  prove  that  the  bond  and  mortgage  had  been  executed  on  the 
understanding  that  there  would  be  no  personal  liability.  Held,  however, 
further,  that  the  suit  being  in  reality  by  an  administrator,  A.  was  incompe- 
tent to  testify.  —  Ibid, 


Action  far  work  and  labor  —  Special  contract  —  Quantum  meruit  —  Bur- 
den of  proof.  — Plaintiff  declared  on  the  common  counts  for  work  and  labor. 
Defendant  pleaded  the  general  issue,  the  defence  relied  upon  being  that  the 
work  was  done  under  a  special  contract,  which  had  been  settled  for.  Held, 
that  the  burden  of  proof  was  on  the  plaintiff,  throughout,  to  show  the 
arrangement  under  wnich  the  work  was  done,  and  that  it  was  not  enough  for 
him  to  simply  prove  the  doing  the  work  at  defendant's  request,  and  its  value, 
and  he  was  not  entitled  to  an  instruction  to  that  effect  —  Berringer  r.  Lake 
Superior  Iron  Co.,  Sup.  Ct  Mich.,  N.  W.  Rep.,  Sept  6,  p.  174. 

Exemptions.  —  Exemption  law  does  not  impair  the  obligation  of  existing 
contracts,  —  The  regulation  of  remedies  is  within  the  power  of  the  State 
legislatures,  subject  onl}'  to  the  restriction  that  as  to  past  contracts  they  shall 
not  be  taken  away  entirely,  or  so  materially  lessened  as  to  impair  the  obli- 
gation of  the  con'trac-t  itself.  States  may  exempt  property  from  execution, 
or  enlarge  the  amount  so  exempted,  and  such  exemption  will,  within  the  rule 
above  given,  be  valid  as  applied  to  prior  contracts.  —  Taylor  ».  Stockwell, 
Sup.  Ct  Ind.,  Am.  L.  Keg.,  Sept.,  p.  669 ;  Ch.  Leg.  N.,  Sept  20,  p.  S. 

Same.  —  By  the  law  as  existing  when  a  debt  was  incurred,  the  realty  of  a 

husband  was  liable  to  sale  upon  execution,  and  the  purchaser  took  the  whole 
of  it,  subject  to  the  contingency  that  if  the  wife  of  the  debtor  survived  her 
husband,  she  might  recover  one-third  of  the  land  for  her  lifetime  «» 
dower.  A  statute  was  passed  restricting  sales  upon  execution  to  two-thirds 
of  the  land,  and  providmg  that  upon  such  a  sale  the  wife's  title  to  the  other 
third  should  vest  at  once,  as  if  her  husband  had  then  died.  Held,  that  the 
statute  was  valid  as  against  a  creditor  claiming  under  a  prior  contract— 
Ibid. 

Execution.  —  Sale  —  7%tle  of  purchaser  during  redemption  penod.  —  A  pur- 
chaser of  real  estate  at  execution  sale  does  not  become  vested  with  the  le^«l 
title.  During  the  period  of  redemption  his  title  is  equitable  only,  which 
may  or  may  not  ripen  into  a  legal  title.  —  Shriner  r.  Hammond.  Sup.  Ct 
Iowa,  West  Jur.,  Aug.,  p.  843. 


Proceedings  in  aid  of —  Injunctional  order  —  Proceedings  by  different 

judgment-creditors.  —  Where,  m  proceedings  in  aid  of  execution,  an  order 
for  the  examination  of  the  judgment-debtor  was  granted,  accompanied  by  an 
order  enjoining  him  from  disposing  of  his  propertv,  and  subsequently  a  simi- 
lar order  was  served  from  another  court  upon  a  different  judgment  the  lat- 
ter order  being  set  for  hearing  at  an  earlier  day  than  the  flrst,  and  in  com- 
pliance with  the  order  of  the  court  upon  the  examination  at  the  flrst  hearing, 
the  judgment-debtor  turns  over  propertv  disclosed,  to  the  attorney  of  the 
judgment-creditor  in  that  proceeding,  held,  that  the  order  to  turn  over  the 
property  was  a  nullity,  ana  the  compliance  with  it  was  in  contempt  of  the 
order  flrst  granted. — Nieurvankamp  v.  Ullman,  Sup.  Ct  Mo.,  N.  vV.  Rep- 
Sept  20,  p.  376;  Wis.  Leg.  N.,  Sept  25,  p.  417. 

Extradition.  — Fugitive  from  one  State  found  in  another.  — Under  the  pro- 
vision of  the  Federal  Constitution  relating  to  rendition  of  fugitives  from 
justice,  it  is  sufficient  that  the  person  charged  with  the  crime  be  lound  in  the 
State  from  which  he  is  demanded.  It  makes  no  difference  that  he  is  there 
against  his  will,  and  upon  a  requisition;  he  need  not  have  fled  there.— The 
People  ex  rel.  i-.  Sennott,  Cir.  Ct  Cook  Co.  111.,  Alb.  L.  J.,  Sept  20,  p.  280. 

Federal  Courts.  —  Jurisdiction  concurrent  with  Orphans'  Court  —  Ww  — 
Alien  —  Injunction.  —  The  United  States  Circuit  Court  has  jurisdiction  as  a 
court  of  equity,  concurrent  with  the  Orphans'  Court,  to  compel  an  executor 
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to  settle  his  accounts  and  ffive  security^  but  it  cannot  interfere  with  a  suit 
already  begun  in  the  Orphans'  Court  for  the  same  purpose.  An  alien  is 
entitlecl  to  come  into  this  court  for  the  construction  of  a  will,  and,  as  inci- 
dental to  this,  may  compel  the  settlement  and  distribution  of  the  estate 
according  to  the  views  expressed  b}'  the  court  In  a  suit  brought  by  aliens 
in  this  court  for  the  construction  of  a  will,  an  injunction  was  issued  to  restrain 
the  executor  from  distributing  the  estate,  the  injunction  not  to  interfere  with 
proceedings  already  taken  in  the  Orphans'  Court  to  remove  the  executor  for 
neglecting  to  give  security  according  to  the  order  of  that  court —  Parkes  et 
al.  V,  Aldridge,  U.  8.  Cir.  Ct  Dist  N.  J.,  N.  J.  L.  J.,  Aug.,  p.  283. 

Practice,  —  It  is  not  competent  for  the  court  to  enter  a  final  decree  in 


case  of  default  and  decree  pro  confesso  during  the  term  when  the  default 
was  taken ;  but  it  seems  that  where  the  default  or  decree  pro  confesso  is 
taken  in  open  court,  under  any  special  order  made  by  the  court,  and  after 
the  intervention  of  a  rule-dav,  an  absolute  decree  mav  oe  taken  at  the  same 
term  of  court — Walz  v.  firookville  National  BanK,  U.  S.  Cir.  Ct  Dist. 
Ind.,  Ch.  Leg  N.,  Aug.  28,  p.  892. 

Removal  of  causes — Rsmanding  cause.  —  Where  it  appears  that  a  cause, 


removed  from  a  State  court  into  the  Federal  court,  does  not  involve  a  real, 
substantial  controversy  properly  within  the  iurisdiction  of  the  Federal  court, 
it  is  the  duty  of  the  latter  court  to  remand  the  cause  to  the  court  from  which 
it  was  removed. — Ryan  r.  Young,  U.  S.  Cir.  Ct  North.  Dist  III.,  Rep.,  Aug. 
20,  p.  229 ;  Ch.  Leg.  N.,  July  19,  p.  863. 

—  Removal  of  causes — Act  of  1875, — For  the  removal  of  a  cause  from  a 
State  to  a  Federal  court  under  the  act  of  Congress,  of  March  8, 1875,  an  order 
of  the  State  court  is  not  necessary.  Under  the  provision  of  such  act  requir- 
ing the  petition  for  removal  to  be  made  and  filed  "before  or  at  the  term  at 
which  such  cause  could  be  first  tried,  and  before  the  trial  thereof,"  the  peti- 
tion must  be  filed  before  the  expiration  of  the  first  stated  term  where,  under 
the  local  law  and  practice,  a  case  could  have  been  heard ;  and  a  petition  after 
that  time  is  not  in  reason,  although  the  condition  of  business  in  the  court,  or 
other  cause,  might  have  prevented  the  hearing  of  the  case  at  that  term.  — 
Fulton  V.  Golden,  U.  S.  Cir.  Ct  Dist  N.  J.,  Alb.  L.  J.,  Sept  20,  p.  229;  Ch. 
Leg.  N.,  Sept  27,  p.  9. 

—  Same, — In  order  to  authorize  the  removal  of  a  suit  from  the  State  court 
to  a  Federal  court,  under  the  act  of  March  8,  1875,  the  reouisite  citizenship 
must  have  existed  at  the  time  the  suit  was  commenced  in  tne  State  court  — 
Rawle  V.  Phelps,  U.  S.  Cir.  Ct  East  Dist.  Mich.,  Rep.,  Sept  17,  p.  866. 


— Jurisdiction  on  07'iginal  bill  for  review  of  proceedings,  —  A  bill  in  the 
nature  of  an  original  bill,  having  for  its  object  the  review  of  proceedings  in 
the  ori^nal  cause,  in  order  to  ascertain  whether  the  decree  therein  should  be 
impeached  for  fraud,  may  be  brought  in  a  Federal  court  in  which  the  decree 
was  made,  irrespective  of  the  citizenship  of  the  parties.  —  Osbom  v.  Michi- 
gan Air-Line  R.  Co.,  U.  S.  Cir.  Ct  East  Dist  Mich.,  Rep.,  Sept  8,  p.  296. 

—  See  Admiralty. 


Garkiahmxnt.  —  Money  in  custodia  legis  —  Dividend  in  hands  of  assignee 
in  bankruptcy,  —  The  rule  that  monev  in  custodia  legis  is  not  subject  to 
process,  is  applicable  to  the  case  of  dividends  in  the  hands  of  an  assignee 
m  bankruptcy,  sought  to  be  reached  by  garnishment  by  the  creditor  of  the 
person  entitled  to  the  dividend.  —  In  re  Cunningham,  fj.  S.  Dist  Ct  Iowa, 
Cent  L.  J.,  Sept  12,  p.  208. 

Guardian  and  Ward.  —  Liability  of  surety  on  guardian^ s  bond.  —  The 
sureties  upon  a  guardian's  bond  are  not  liable  for  the  failure  of  the  guardian 
to  pay  over  the  proceeds  of  the  sale  of  real  estate  of  his  ward,  made  under 
an  Older  of  court  The  sureties  upon  the  special  bond  required  in  case  of 
the  sale  of  real  estate  are  alone  liable.  —  Blauser  v,  Diehl,  Sup.  Ct  Pa., 
W.  N.  C,  Sept  18,  p.  888. 
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Hbirs. — Adoption,  —  There  is  no  right  of  adoption  of  children  at  common 
law.  It  is  based  entirely  upon  the  acts  of  May  4,  1865,  providing  for  adop- 
tion by  decree  of  the  Court  of  Common  Pleas,"  and  the  act  of  April  2,  1872, 
proviainff  for  adoption  by  deed.  By  deed  of  August  11,  1863,  A.  agreed  to 
"adopt  B.  as  his  daughter;'*  in  Mav,  1870,  he  died  intestate.  Held,  that,  as 
under  the  law  as  it  stood  in  1870,  the  deed  of  1868  gave  B.  no  right  to  share 
as  a  child  in  A.'s  estate,  the  retrospective  provisions  of  the  act  of  April  2, 
1872,  could  not  give  her  any  such  right,  or  divest  the  title  to  the  estate  which 
vested  in  A,'s  children  immediately  on  their  father's  death.  —  Bullard  r. 
Ward,  Sup.  Ct  Pa.,  W.  N.  C,  Aug.  14,  p.  254. 

Homestead.  —  PrauduUnt  conveyance  estops  husband  and  wife  from  claiming 
homestead.  —  A  fraudulent  conveyance,  to  defeat  creditors,  estops  the  husband 
and  wife  from  claiming  a  homestead  in  the  lands  so  conveyed,  when  such 
conveyance  is  set  aside  at  the  suit  of  creditors.  —  Gibbs  v.  !^atton,  Sup.  Ct 
Tenn.,  Ch.  Leg.  N.,  Aug.  23,  p.  398. 

Wife  cannot  be  divested  of  vrithoui  her  consent,or  by  statutory  method,  — 

The  homestead  right  of  the  wife  cannot  be  divested  except  by  her  con.«ent 
or  in  the  manner  pointed  out  in  the  statute.  It  is  the  right  to  live  upon, 
occupy,  and  enjoy  the  premises  as  a  home,  and  is. paramount  to  any  right  or 
interest  that  the  husband  can  transfer  to  a  purchaser.  So,  where  a  purchaser 
of  premises  received  a  deed  from  the  husband,  but  without  the  release  of 
homestead  by  the  wife,  filed  a  bill  in  chancery  asking  for  an  assignment  of 
the  homestead  in  such  premises,  and  the  court  appointed  commissioners, 
who  reported  that  the  premises  were  not  susceptible  of  division,  whereupon 
the  court  decreed  that  on  the  complainant  depositing  $1,000  in  court  for  the 
benefit  of  the  wife,  she  should  convey  to  him  her  homestead  right,  held, 
that  the  wife  could  not,  in  this  manner,  be  divested  of  her  homestead  right  — 
Brooks  V,  Hotchkiss,  Ct.  App  III.,  Ch.  Leg.  N.,  Aug.  30,  p.  402. 

Judgment  of  United  States  under  revenue  law  —  Homestead  exempt. — In 

final  process  on  a  judgment  in  a  suit  upon  a  bond  ^iven  to  relieve  property 
from  seizure  for  violation  of  the  revenue  law,  the  homestead  of  the  sureties 
upon  such  bond  is  exempt.  The  action  and  judgment  upon  the  bond  must 
be  considered  as  a  civil  proceeding.  It  is  competent  for  Congress  to  pass 
laws  declaring  whether  there  shall T>e  an  exemption  or  not;  but,  there  having 
Ueen  no  legislation  upon  that  subject,  it  may  fairly  be  inferred  that  it  was 
intended  to  leave  the  question  to  tne  legislation  of  the  States  respectively.— 
Salentine  v.  Fisk,  U.  S,  Cir.  Ct  East  Dist  Wis.,  Ch.  Leg.  N.,  Aug.'  16. 
p.  384. 

Domicile  of  wife  that  of  her  husband. — The  domicile  of  the  husband  draws 

to  it  the  domicile  of  the  ramily ;  and  the  mere  absence  of  the  wife  from  the 
State,  when  not  designed  as  an  abandonment  of  the  husband,  but  with  hi> 
consent,  and  with  the  intention  to  make  his  domicile  here  her  future  home, 
will  not  work  a  forfeiture  of  her  homestead  rights.  —  Clements  t?.  Lacy,  Sup. 
Ct  Texas,  Texas  L.  J.,  Sept  17,  p.  33. 

HusBAKD  AND  WiFE.  —  See  Married  Women. 

Infancy.  —  Contract  of  service.  — An  infant  is  bound  by  his  contract  of  service, 
so  far  as  he  has  executed  it  without  dissent,  when  not  fraudulent  or  unrea- 
sonable. —  Spicer  r.  Eurle,  Sup.  Ct  Mich.,  Cent  L.  J.,  Sept  5,  p.  186. 

lNJUN(moN.  —  Against  enforcement  of  judgment,  —  An  injunction  against  the 
enforcement,  by  the  respondent  of  a  judgment  which  he  has  obtained  in  s 
court  of  law  does  not  mvolve  a  denial  of  the  authority  of  the  court  that 
rendered  the  judgment,  or  of  the  legality  of  its  action,  but  is  strictly'  m*  I^ 
sonam,  to  restram  the  respondent  from  using  the  judgment  unconseien- 
tiously.  —  Stanton  v.  Embry,  Sup.  Ct.  Conn.,  llep.,.Sept  8,  p.  302. 

Same  —  Fraud,  accident,  or  mistake  —  Judgment  rendered  in  anot»^ 

State.  —  In  all  cases  where  a  party  has,  by  accident  mistake,  or  frsuj'' 
obtained  an  unfair  advantage  in  a  proceeding  at  law,  which  must  necesssrily 
make  that  court  an  instrument  of  injustice,  a  court  of  equity  will  interfere 
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to  restrain  him  from  using  the  advantage  thus  improperly  gained.  And  the 
court  will  enjoin  against  the  use  of  such  a  judgment  where  rendered  hy  the 
courts  of  another  State,  as  well  as  where  rendered  by  our  own  courts. — 
Ibid, 

Adjudging  whole  merits  of  controversy. — Where,  upon  the  filing  of  the 


bill,  the  court  by  an  ex  parte  order,  granted  an  injunction,  the  effect  of 
which  was  to  adjud^  the  whole  merits  of  the  controversy  and  give  the  com- 
plainant all  the  fruits  of  a  final  decree,  heldj  that  such  order  was  erroneous. — 
Arnold  v.  Bright,  Sup.  Ct  Mich.,  N.  W.  Rep ,  Sept  6,  p.  172. 

Waste — Trespass  —  Account.  —  When  a  person,  not  a  tenant  in  posses- 


sion, but  possessing  a  right  to  dig  ores,  takes  more  than  his  right  calls  for, 
he  commits  neither  waste  nor  trespass,  and  it  is  not  within  the  province  of  a 
court  of  equity  to  restrain  him  by  an  injunction.  In  such  case,  equity  will 
not  decree  an  account  where  the  items  are  a  mere  matter  of  charge  "for  a 
certain  number  of  tons  of  ore,  with  no  entries  on  the  other  side.  This  is 
clearly  the  subject  of  an  action  at  law.  —  Grubb  v,  Grubb,  Sup.  Ct  Pa.,  W. 
N.  C,  Sept  25,  p.  349. 

Insolvency.  —  Priority  of  United  States  as  creditor,  —  The  United  States 
government  has  a  prior  lien  over  other  craditors  on  the  proceeds  of  the  sale 
of  bonds  deposited  as  security  for  the  circulation  of  national-bank  bills,  as 
well  as  a  prior  claim  in  the  distribution  of  the  assets  of  a  national  bank,  for 
the  payment  of  claims  of  the  government  against  such  bank,  and  may  apply 
the  proceeds  of  such  assets  to  the  payment  pro  tanto  of  its  claim  for  postal 
funas  and  money-order  funds  deposited  in  such  bank  by  the  postmaster.  — 
United  States  v.  Cook  County  National  Bank,  U.  S^,  Cir.Ct.  North.  Dist  111., 
Rep.,  Aug.  18,  p.  198. 

ABsignment  for  benefit  of  creditors  —  Priority  of  assignment  over  attach- 


tneni,  when.  —  A  debtor  made  an  assignment  for  the  benefit  of  his  creditors 
to  C,  who  resided  in  Detroit,  and  with  whom  he  had  had  some  previous  con- 
versation in  regard  thereto.  C  was  a  member  of  a  firm  who  were  creditors 
of  H.,  and  the  assignment  was  executed  bv  H.  and  delivered  to  L.,  an  agent 
of  such  firm,  C.  having  no  actual  knowledge  of  such  assignment  until  a  few 
days  after,  when  the  assignment  was  delivered  to  him  by  L.,  and  he  at  once 
accepted  the  trust  L.  left  H.  in  possession  for  C.  Shortly  after  his  depar- 
ture, and  before  his  dcliverv  of  the  deed  of  assignment  to  C.  in  person,  an 
attachment  against  H.  was  levied  on  the  stock  covered  by  the  assignment 
Hetd^  that  the  assignment  had  priority  over  the  attachment  —  Stamp  o. 
Case,  Sup.  Ct  Mich.,  N.  W.  Rep.,  Sept  6,  p.  183 ;  Ch.  Leg.  N.,  Sept  iS,  p. 
417. 

Assignment  for  benefit  of  creditors  —  Imperfect  assignment  —  Equitable 


and  legal  riahts. — An  assignment  for  the  benefit  of  creditors,  executed  and 
promised  to  De  delivered,  will  not  be  treated  in  equity  as  actually  delivered, 
against  one  of  the  creditors  who  prefers  to  pursue  the  propertv  as  belonging 
to  the  debtor,  provided  he  has  done  or  said  nothing  which  makes  it  inequit- 
able for  him  to  pursue  his  legal  remedy.  —  Taylor  v.  Brown,  Ct  Ch.  N.  J., 
N.  J.  L.  J.,  Aug.,  p.  236. 

Insubance. —  Waiver  of  condition  of  policy  requiring  prompt  puyment  — 
Parol  evidence.  —  The  first  premium  on  a  life-p)olicy  was  paid  by  giving 
notes  payable  in  four  and  twelve  months.  A  few  months  later  the  insured 
went  to  the  office  of  the  company,  desiring  to  give  up  the  policy  because  he 
could  not  pay  it  There  was  evidence  that  the  president  and  general  agent 
insisted  that  this  should  not  be  done,  and  promised  to  i^ive  what  accommo- 
dation was  necessary ;  and,  finally,  they  agreed  by  having  accommodations 
to  keep  it  alive,  and  carr^  it  along.  During  the  next  fifteen  years  the 
premiums  were  paid  sometimes  by  cash,  sometimes  by  note,  some  before, 
and  some  from  one  to  eight  days  after,  they  were  due.  A  subsequent 
premium,  tendered  two  days  after  it  was  due,  was  refused ;  and  the  insurer 
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was  soon  after  killed.  Held^  that  thf«re  was  evidence  to  justify  a  finding 
that  the  conversation  with  the  officers  was  a  waiver  of  the  policy-condition 
requiring  prompt  payment  as  to  subsequent  premiums :  that  the  officers  had 
authority  to  make  such  an  agreement ;  that  such  waiver  could  be  shown  by 
parol ;  that  the  consent  of  the  insured  to  continue  the  policy  was  sufficient 
consideration  to  support  the  }\greement;  that  the  company  could  not 
withdraw  a  waiver  of  pronipt  payment  without  notice.  —  Dilleber  r. 
Knickerbocker  Life  Ins.  Uo.,  Ct  App.  N.  Y.,  Ins.  L.  J.,  Aug.,  p.  573. 

Who  to  bring  suit  on  policy  —  Interest  of  mortgageor  and  mortgagee  — 


Wife  as  witness  —  Stipulation  as  to  hazardous  trade  or  business.  —  The 
party  to  whom  the  policy  is  made  payable  in  case  of  loss,  and  who  pays  the 
premium,  is  the  proper  party  to  sue  on  the  policy.  The  mortgageor  and 
mortgMgee  each  has  an  insurable  interest,  perfectly  distinct  and  independent 
The  business,  trade,  or  vocation  must  be  carried  on.  It  is  not  a  violation  of 
condition  as  to  hazardous  risks  if  a  carpenter  does  a  day's  work  now  and 
then  on  the  premises  A  wife  cannot  testify  to  her  husband's  declaration  as 
to  his  burning  the  insured  premises.  —  Westchester  Fire  Ins.  Co.  r.  Foster, 
iSup.  Ct  III.,  Ins.  L.  J.   Aug.,  p.  596. 

—  Suit  on  lost  policy  —  Parol  evidence,  —  Where  suit  is  brought  on  a  policy 
which  is  lost,  tne  claimant  may  prove  its  execution  and  contents  by  parol. 
On  the  other  hand,  a  mutual  "insurance  company  may  adduce  is' policy- 
register  as  to  the  contents  of  the  polic\%  against  the  claimant,  on  the  ground 
that  persons  assured  in  mutual  companies  become  thereby  members  of  the 
company  assuring.  — Protection  Life  Ins.  Co.  v.  Dill,  Sup/Ct  III.,  Ins.  L.  J., 
Aug.,  p.  600. 

—  Condition  in  policy  that  the  agent  procuring  the  policy  shall  be  deemed 
the  agent  of  the  assured. — Notwithstanding  a  condition  of  the  policy  that 
any  one  other  than  the  assured,  obtaining  a  policy,  shall  be  regarded  as  the 
agent  of  the  assured,  and  not  of  the  company,  and  that  the  policy  shall  not 
be  binding  until  the  premiums  are  actually  paid;  yet  if  the  assured  procures 
a  policy  through  a  street  broker,  supposing  tiim  to  be  an  agent  of  tne  com- 
pany, and  pays  the  premium  accordingly  to  him,  and  he  fails  to  pay  over 
the  money  to  the  company,  the  company  will  be  held  to  have  made  him 
their  agent  by  putting  the*  policy  into  his  hands  for  delivery,  and  the  pay- 
ment to  him" will  bind  the  company.  —  Lycoming  Fire  Ins.  Co.  v.  \N  ani. 
Sup.  Ct.  III.,  Ins.  L.  J.,  Aug.,  p.  603. 

—  Condition  of  volicy  as  to  place  of  proving  loss.  —  Where  a  fire-insurance 
policy  requires  tnat  notice  and  proof  of  loss  shall  be  filed  in  a  certain  office 
of  the  company,  but  such  notice  and  proof  are  received  at  another  office  of 
the  company  without  objection,  the  condition  is  waived. — German  Ins.  Ca 
V.  Ward,  Sup.  Ct  111.,  Ins.  L.  J.,  Aug.,  p.  607. 

—  Death  from  delirium  tremens  —  Evidence  —  Experts  —  Medical  books.  — 
Where  it  is  claimed  that  an  assured  person  diea  of  delirium  tremens,  \n 
violation  of  conditions  in  the  policy,  tne  evidence  of  non-professional  wit- 
nesses may  be  used  to  contradict  the  expert  testimony  even  of  an  attending 
physician.  Medical  books  may  be  usea  in  cross-examination  of  an  expert- 
witness,  to  test  his  knowledge ;  provided,  the  extracts  read  are  fairly  selected, 
so  as  to  give  the  true  sense  of  the  authors ;  and  this  does  not  violate  the  rule 
that  medical  works  are  not  to  be  read  to  a  jury,  or  to  contradict  a  witness.  — 
Connecticut  Mutual  Life  Ins.  Co.  v..  Ellis,  bup.  Ct  111.,  Ins.  L.  J.i  Aug., 
p.  608. 

—  Renewal  by  mortgagee  —  Change  in  terms  of  policy  —  Suit  to  reform  by 
mortgageor,  —  There  was  evidence  that  the  plaintiff  applied  for  a  renewal  of 
her  policy,  as  mortgagee,  with  $500  additional  insurance  to  cover  an  addi- 
tional loan,  which  the  company  said  they  would  consider,  and  a  minute  was 
made,  an  entry  was  made  ty  an  officer  noting  a  renewal,  and  a  new  policy 
was  issued,  which  provided  tor  a  subrogation  of  the  company  to  the  rights  of 
the  mortgagee ;  also,  that  the  loss  should  not  be  payable  until  such  portion 
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of  the  debt  should  be  enforced  as  could  be  collected  out  of  the  original 
security,  to  which  this  policy  was  to  be  held  as  collateral.  This  policy  was 
several  times  renewed.  No  stipulations  existed  in  the  original  policy.  The 
premiums  were  paid  by  the  mortgageors,  with  an  understanaing  that  the 
msurance  whs  to  enure  to  their  benefit.  The  provisions  in  the  second  policy 
were  not  noticed  until  after  the  loss.  Held,  m  action  for  a  reformation  of 
the  contract,  that  the  subsecjuent  delivery  of  the  policy,  in  ostensible  com- 
pliance with  the  request,  without  notice  of  a  change  in  the  terms,  was  a 
virtual  renewal  of  the  original ;  that  the  first  policy  enured  to  the  benefit  of 
the  mortgageor,  while  the  second  was  a  simple  ensurer  of  the  debt,  and  a 
contract  of  questionable  propriety ;  that  the  alteration  of  the  contract  was 
an  act  of  bad  faith,  or  a  mistake,  which  equity  will  correct. — Hay  ».  Star 
Fire  Ins.  Co.,  Ct  App.  N.  Y.,  Ins.  L.  J.,  Aug.,  p.  638. 


—  Limitation  clause.  —  Where  the  policy  stipulates  the  time  within  which 
the  action  must  be  brought,  the  limitation  must  be  construed  to  run  from 
the  time  the  liability  to  pay  commences,  and  not  from  the  time  of  the  fire.  — 
Ibid. 

—  Declaration  of  assured  not  amounting  to  covenant,  —  A  declaration  b^ 
assured  that  he  **does  not  now,  nor  will  he,  practice  any  pernicious  habit 
that  obviously  tends  to  the  shortening  of  life.''  as  to  the  latter  clause,  is  a 
mere  declaration,  and  not  a  covenant  the  violation  of  which  will  work  a  for- 
feiture of  the  policv. — Knecht  v.  Mutual  Life  Ins.  Co.  of  New  York,  Sup. 
Ct  Pa.,  Ins.  L.  J..  Aug.,  p.  639;  W.  N.  C,  Sept  4,  p.  297. 

Forfeiture  for  non-payment  of  premium —  Conflict  of  laws,  —  The  policy 


issued  by  a  life  companv  of  another  State  to  a  citizen  of  Massachusetts 
provided  that  it  should  be  void  unless  the  premium  was  paid  when  due,  at 
the  office  of  the  company,  or  to  an  agent,  upon  the  production  of  a  receipt 
signed  b^  the  president  or  secretary ;  also,  that  it  should  take  effect  when 
countersigned  by  the  agent  in  Massachusetts,  who  was  also  required  to 
countersign  receipts.  Default  was  made  in  the  payment  of  the  third  annual 
premium.  Held,  that,  the  agent's  duties  being  merely  ministerial,  the  policy 
took  effect  when  issued  from  the  company's  office,  and  not  when  counter- 
signed by  the  agent  in  Massachusetts;  and  that  the  contract  was  not  a 
Massachusetts  contract  within  the  provisions  of  the  non-forfeiture  law  of 
that  State.  —  Whitcomb  v.  Phoenix  Mutual  Life  Ins.  Co.,  U.  S.  Cir.  Ct 
Dist  Mass.,  Ch.  Leg.  N.,  Sept  6,  p.  408. 

Condition  as  to  payment  waived  by  custom.  —  A  condition  in  a  policy  of 


life  insurance  that  it  shall  be  void  unless  the  premiums  are  paid  at  the  times 
specified,  may  be  waived  by  a  custom  on  the  part  of  the  company  of  receiv- 
ing premiunis  on  said  policy  at  other  times.  —  Cotton  States  llife  Ins.  Co. 
p.  Lester,  Sup.  Ct  Ga.,  Week.  Jur.,  Sept  11,  p.  837. 

JuDGMKNT.  —  See  Injunction. 

Jurisdiction. — State  courts  cannot  enjoin  party  from  using  the  process  of 
the  Federal  courts.  —  The  State  courts  have  no  jurisdiction,  power,  or 
authority  to  enjoin  a  party  defendant  from  using  the  process  and  officers  of 
^e  Federal  court  in  enforcing  a  judgment  obtained  by  nim  therein.  In  such 
case,  the  plaintiff  must  seek  his  remedy  in  the  Federal  court  —  Shriner  r. 
Hammona,  Sup.  Ct.  Iowa,  West.  Jur.,  Aug.,  p.  848. 

Bill  to  set  aside  decree  as  void  for  fraud. — In  a  proper  case,   a  decree 

may  be  impeached  collaterally  in  another  court;  but  where  a  bill  is  brought 
to  set  aside  and  declare  void  a  decree  rendered  in  this  court  whether  on  the 
ground  of  fraud  or  otherwise,  this  court,  being  the  one  in  which  the  decree 
was  rendered,  is  the  only  tribunal  which  can  properly  take  cognizance  of 
such  a  bill.  In  such  a  case,  the  question  of  jurisdiction  does  not  depend 
upon  the  fact  of  citizenship  of  the  parties ;  nor  can  the  bill  be  regarded  as  a 
bill  of  review,  and,  as  such,  required  to  be  broueht  within  two  years  after 
decree.    It  may  be  said  to  be  the  outgrowth  of  the  original  suit,  an  incident 
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of  it,  fh)m  jurisdiction  over  which  flows  the  jurisdiction  to  entertain  this 
bill. — Osborn  v.  Michigan  Air-Line  R.  Co.,  U.  S.  Cir.  Ct.  East.  Dist.  M.ich., 
Ch.  Leg.  N.,  Aug.  2,  p.  867. 

Concurrent  jurisdiction  of  State  and  Federal  courts  —  Court  first  aequir' 

inff  jurisdiction  may  proceed  to  final  judgment — Purchaser  pendente  lite.— 
A  husband  executed  a  mortgage  to  a  trustee,  in  trust  for  his  wife,  in  pursu- 
ance of  an  antenuptial  contract  Prior  creditors  filed  a  bill  in  the  United 
States  court  to  declare  such  mortgage  void  as  being  in  fraud  of  their  rights, 
to  which  the  trustee  was  not  made  a  party.  Subsequently  the  trustee  insti- 
tuted a  foreclosure  suit  in  the  State  court,  making  said  creditors  parties,  but 
who  did  not  appear,  and  under  decree  of  foreclosure  the  lana  was  sold, 
under  which  sale  plaintiff  claims  title.  The  creditors  obtained  a  decree  in 
the  Federal  court  declaring  the  mort^a^  fraudulent  and  ordering  the  land 
sold  to  satisfy  their  claims,  under  which  sale  defendant  claims  title.  Held^ 
that  plaintiff  was  a  purchaser  pendente  lite,  and  bound  by  the  decree  in  the 
Federal  court;  that  the  creditors,  having  first  instituted  proceedings  in  the 
Federal  court,  were  not  bound  to  litigate  the  Question  elsewhere ;  and  that  the 
failure  to  make  the  trustee  a  party  in  the  Federal  court  did  not  prevent  that 
court  from  adjudicating  the  rights  of  the  cestui  que  trust  and  mortgageor.— 
Smith  V.  Forcl,  Sup.  Ct  Wis.,  N.  W.  Rep.,  Sept  20,  p.  378. 

Landlord  and  Tenant. —  Distress  —  What  will  constitute  trespass.  — Neither 
the  landlord  nor  his  bailiff,  in  order  to  make  distress  of  the  tenant's  goods, 
can  lawfully  break  open  ^ates,  or  break  down  enclosures,  or  force  open  the 
outer  door  of  any  dwelling-house,  or  other  building,  or  enter  by  a  window 
which  is  found  shut,  though  not  fastened ;  but  it  seems  the  lancllord  or  his 
bailiff  may  enter  by  opening  the  outer  door  by  the  usual  means  adopted  by 
persons  having  access  to  the  building,  and  therefore  he  may  open  it  by  turn- 
ing the  key,  by  lifting  the  latch,  or  by  drawing  back  tHe  bolt  —  Cate  r. 
Shaum,  Ct  App.  Md.,  Week.  Jur.,  Aug.  21,  p.  284;  Ch.  Leg.  N.,  Aug.  23. 
p.  397. 

Same  —  T?'espasser  ah    initio  —  Measure  of  damages.  —  The  unlawful 

entry  upon  the  premises  by  the  landlord  or  his  bailiff,  to  make  the  distre&s 
will  render  the  seizure  of  the  goods  altogether  void,  and  the  party  making 
it,  a  trespasser  ab  initio.  Where  the  defendant  can  be  treated  as  a  trespas^r 
ab  inito,  so  as  to  make  his  possession  of  the  goods  wholly  wrongful,  the 
entire  value  of  the  goods  is  recoverable.  —  Ibid, 

Condition  of  premises  as  consideration  for  rent  —  Will  be  presumed^ 

when  —  Where  consideration  fails,  tenant  may  abandon.  —  A  landlord  who 
exacts  a  covenant  that  the  lessee  has  received  the  premises  in  good  condition, 
cannot,  in  etssumpsitf  for  unpaid  rent,  deny  that  their  condition  was  a 
consideration  for  the  rent  When  premises  are  rented  with  a  distinct 
understanding  that  they  are  in  ^od  condition,  that  becomes  a  part  of  the 
consideration.  Where  the  consideration  of  a  lease  fails,  the  lessee  is  justi- 
fied in  abandoning  the  premises  and  refusing  to  pay  rent  anv  further. — 
Tyler  v.  Disbrow,  Sup.  Ct  Mich.,  Ch.  Leg.  N.,  July  26,  p.  864.* 

Married  Women.  —  Contracts  and  deeds  —  Estoppel  by  fraudulent  conceal- 
ment of  coverture,  —  Where  a  married  woman,  in  1868,  holding  the  title  to 
real  estate  in  the  name  she  had  before  marriage,  applied  for  a  loan  of  money, 
and  fraudulently  concealed  her  marriaee,  representing;  herself  as  a  widow, 
and  thereby  procured  the  loan  upon  the  execution  of^a  deed  of  trust  upon 
such  real  estate  in  her  former  name,  without  her  husband  joining  therein, 
it  was  held^  that  in  equity  she  could  not  avoid  the  conveyance  and  retain  the 
money  thus  fraudulently  obtained,  and  a  lien  was  decreed  upon  the  land  for 
the  amount  due,  and  a  sale  ordered  in  default  of  payment  —  Patterson  r. 
Lawrence,  Sup.  Ct  111.,  Week.  Jur.,  Aug.  21,  p.  274. 

Incapacity  to  contract,  —  The  contract  of  a  married  woman,  livinf  with 

her  husoand  and  without  a  separate  estate,  to  furnish  a  person  with  a  nome 
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in  her  ffimily  for  life,  is  invalid,  and  will  not  support  a  concurrent  promise 
made  in  consideration  of  such  contract  —  OIney  o.  Howe,  Sup.  Ct  111.,  Gent 
L.  J.,  Aug.  15,  p.  124. 

Separate  estate  —  Purchase  of —  Husband  as  agent  of  wife.  —  Under  the 


laws  of  this  State,  a  married  woman  who  has  no  separate  estate  can  pur- 
chase of  a  third  person,  upon  credit,  a  farm,  take  the  title  in  her  own  name, 
and  hold  it  for  ner  own  use  and  not  for  the  use  of  her  husband ;  can  carry 
on  the  farm  by  means  of  the  agency  of  her  husband,  who  is  employed  by  her 
to  manage  the  business,  but  without  any  specific  agreement  as  to  his  com- 
pensation ;  can  hold  and  retain  the  crops  thus  raised  as  her  own,  and  such 
crops  are  not  liable  for  the  debts  of  her  husband.  —  Dayton  v,  Walsh,  Sup. 
Ct.  Wis.,  Wis.  Leg.  N.,  Sept  11,  p.  896;  N.  W.  Rep.,  Sept  18,  p.  309. 

Consideration  to  support  deed  from  insolvent  husband. — Where  a  wife 


places  money  in  the  hands  of  her  husband,  and  allows  him  to  use  it  and  invest 
it  as  his  own  for  a  number  of  years,  it  will  not  be  a  good  consideration  for 
the  conveyance  of  land  to  her  by  the  husband  when  insolvent  — Miller  v. 
PajTie,  Ct.  App.  111.,  Week.  Jur.,  Sept  11,  p.  839. 

Note  signed  by  wife  as  surety  for  husband  in  Illinois  —  Enforcement  of 


contract  in  New  Jersey.  —  A  statute  of  the  State  of  Illinois  which  contains  a 
provision  that  **  contracts  may  be  made  and  liabilities  incurred  by  a  wife, 
and  the  same  enforced  against  tier  in  the  same  manner  as  if  she  were  unmar- 
ried," empowers  a  married  woman  in  that  State  to  sign  a  note  as  surety  for 
her  husband's  debt  Such  contract  is  not  so  in  conflict  with  the  general 
interests  of  the  body  of  the  citizens  of  New  Jersey,  or  its  public  policy,  as  to 
atTord  a  reason  for  a  non-enforcement  of  the  contract  in  New  Jersey. — 
Wright  V.  Remington,  Sup.  Ct  N.  J.,  Rep.,  Sept.  17,  p.  369. 

—  Same.  —  A  married  woman  holding  a  note  executed  bv  her  husband,  of 
which  she  is  the  payee,  and  another,  of  which  she  is  the  in^orser,  may  main- 
tain an  action  thereon  in  her  own  name.  — May  v.  May,  Sup.  Ct  Neb.,  N. 
W.  Rep.,  Sept  27,  p.  181. 

—  See  Conveyancing. 


BIabriaoe.  — Bill  in  equity  to  annul  for  fraud.  —  Upon  a  bill  praying  for  a 
decree  annulling  a  marriage  for  fraud,  it  appearing  that  the  aefendant  did 
not  reside  in  the  State  and  had  not  been  served  with  process,  and  that  the 
complainant  was  a  minor,  whose  parents  reside  in  Canada,  it  was  held^  that 
the  court  had  no  jurisdiction  of  the  case,  although  the  marriage  was  per- 
formed in  this  State.  —  Blumenthal  «.  Fannenholz,  Ct  Ch.  N.  J.,  N.  J.  L.  J., 
Sept,  p.  288. 

Master  and  Servant.  —  Negligence  of  master  in  furnishing  proper  imple- 
ments.—  While  it  is  true  that  a  master  who  makes  his  own  tools  should 
be  held  to  a  high  degree  of  diligence  in  their  manufacture,  yet  it  is  also  true 
that  where  the  servant  is  a  workman  skilled  in  the  use  of  such  implements, 
he  will  also  be  presumed  to  have  some  knowledge  of  their  fitness  to  be  u-ed  in 
the  work,  and  will  be  bound  to  exercise  a  corresponding  degree  of  care,  and  if 
the  defect  could  be  ascertained  by  the  exercise  of  reasonable  diligence,  then 
he  assumes  the  risk  in  that  regard.  An  employer  who  manufactures  the 
implements  for  the  use  of  his  employees  is  not  an  insurer  as  to  their  safety, 
but  is  only  bound  to  exercise  every  precaution  against  danger  which  a  reason- 
ably prucifent  man  would  do  under  the  same  circumstances.  —  Chicago  «& 
Alton  R.  Co.  *  Maheney,  Ct.  App.  111.,  Week.  Jur.,  Sept.  26,  p.  849. 

Mercantile  Agency.  —  Contract  exempting  from  liability  for  negligence.  — 
A  mercantile  agency  is  not  liable  for  a  loss  to  a  subscriber  acting  upon 
information  collected  by  its  agents,  and  communicated  by  them  to  him 
under  his  written  contract  with  the  agency,  wherein  it  is  expressly  agreed 
that  the  mercantile  agency  shall  not  be  responsible  for  any  loss  caused  by 
the  neglect  of  any  of  its  servants,  attorneys,  clerks,  and  employees.     Under 
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such  a  contract  there  is  no  liability  on  the  part  of  the  agency,  even  for  gross 
negligence  in  the  collection  ancl  communication  of  information  by  its 
agents. — Duncan  v.  Dun,  U.  S.  Cir.  Ct.  East.  Dist.  Pa.,  Cent.  L.  J.,  Aug. 
22,  p.  151 ;  Rep.,  Sept.  3,  p.  299. 

MoRTO  AGE.  —  Prior  unrecorded  mortgage  —  Subsequent  mortgage  assigned  as 
collateral  security  —  Prior  mortgage  postponed.  —  A  mortgage  was  executed 
to  plaintiff  to  secure  a  note;  afterward,  a  second  raortgatre  was  executed  to 
the  defendant,  who  had  knowledge  of  the  first;  the  second  mortgage  was  first 
recorded,  and  was  transferred  as  collateral  security,  for  what  the  pavee 
"owed  or  might  owe,"  to  a  third  person,  who  had  no  knowledge  of  the  first 
mortgage,  and  before  it  was  recorded ;  after  the  first  mortgage  was  recorded, 
the  third  person  made  further  advances  upon  the  same  collateral.  HM 
that  the  second  mortgage  was  prior  in  right  to  the  first  mortgage,  to  the 
extent  of  all  advances  made  by  such  third  person.  —  Cleary  c.  Sigg,  Sup.  Ct 
Iowa,  West.  Jur.,  Sept,  p.  897. 

Foreclosure  sale  —  Purchaser's  right  to  receiver  —  Morigag cor' s  right  to 

rents  and  profits.  —  The  purchaser,  subject  to  redemption,  of  mortgaged 
property  under  a  foreclosure  sale,  has  a  (qualified  right  to  a  receiver  of  the 
rents  and  profits  of  such  property  dunng  the  time  allowed  by  law  for 
redemption,  depending  upon  the  fact  whether  his  security  is  injuriously 
affected  by  acts  done  or  omitted  by  the  mortgageor.  The  mort^ageon  if  hl» 
does  nothing  to  jeopard  the  rigfits  of  the  purchaser,  is  entitled  to  the 
rents  and  profits  up  to  the  time  when  the  right  of  redemption  ceai»€S.— 
Lopham  v,  Ives,  U.  S.  Cir.  Ct  South.  Dist.  111.,  West  Jur.,  Aug..  p.  857. 

>lUNiciPAL  Corporations.  —  Destruction  of  buildings  to  stop  confiagration  — 
Injury  to  adjacent  property.  —  Where  a  building  was  blown  up  by  municiptl 
authorities  to  prevent  the  spread  of  the  fiames,  and  adjacent  property  was 
unintentionally  injured  by  the  concussion,  in  the  absence  of  any  statutory 
provisions  the  municipal  authorities  are  not  liable  for  the  damages;  and 
under  a  statute  allowing  compensation  for  the  damages  for  the  building 
destroyed,  the  common  council  cannot  be  compelled  to  assess  and  awara 
damages  for  the  injury  to  adjacent  property.  —  The  People  ex  rel.  r.  The 
Common  Council  of  Buffalo,  Ct  App.  N.  Y.,*Rep.,  Sept  1<,  p.  871. 

Public  street  —  Dedication  —  Estoppel.  —  The  use  of  proportv  as  a  street 

by  municipal  authorities,  with  assent  of  the  owner,  will  justify  tlie  presump- 
tion of  its  dedication,  on  the  ground  of  an  estoppel  in  pais^  if  the  use  has  con- 
tinued so  long  that  private  rights  and  the  public  convenience  would  be 
materially  affected  by  an  interruption  of  sucn  enjoyment  —  City  of  Rich- 
mond ».  Stokes,  Sup.'Ct.  Va,,  Rep.,  Sept  17,  p.  878.* 

Contract  —  Exercise  of  legislative  power,  —  A  contract  b\'  a  municipal 

corporation  with  a  gas-light  company,  for  the  lighting  of  the  streets  by  the 
latter,  is  made  by  the  corporation  in  the  exercise  of  its  power  to  contract 
and  not  in  the  exercise  of  its  power  to  legislate,  and  sucn  contract  is  valid 
and  binding,  and  will  be  enforced  the  same  as  the  contract  of  a  person.— 
City  of  Indianapolis  v.  Indianapolis  Gas-Light  etc.,  Co.,  Sup.  Ct.  Ind.,  Cent. 
L.  J.,  Sept.  5,  p.  193. 

Payment  of  interest  by,  will  be  compelled  by  mandamus. — A  peremp- 
tory mandamus  may  be  issued  against  a  city  treasurer  to  compel  him  to 
apply  money  in  his  hands,  already  appropriated  to  other  uses  by  city  coun- 
cils, to  the  payment  of  overdue  interest  on  city  bonds,  provided  the  with- 
drawing of  the  "amount  from  the  treasury  will  not  embarrass,  much  less  stop, 
the  wheels  of  the  city  government —  City  of  Williamsport  r.  The  Common- 
wealth ex  rel..  Sup.  Ct  Pa.,  W.  N.  C,  Sept  25,  p.  845, 

• 

Illegal  taxes  recoverable  against.  —  An  action  lies  against  a  municipal 

corporation  for  the  recovery  of  illegal  taxes  paid  under  compulsion.  Pay- 
ment of  a  tax  under  protest  is  an  assertion  of  its  illegality.  —  JLoudon  t.  Ea^^t 
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Saginaw,  Sup.  Ct.  Mich.,  Ch.  Leg.  N.,  Sept  27,  p.  10;  N.  W.  Bep.,  Sept. 
20,  p.  224. 

National  Banks. — Loaning  money  on  real  estate,  —  Sec.  6186,  Rev.  Stat, 
does  not  in  terms  prohibit  banks  from  loaning  money  on  real  estate,  but  it 
is  clear  that  such  restriction  is  embraced  in  it  by  implication.  The  object  of 
this  restriction  is  threefold:  to  keep  the  capital  of  banks  flowing  in  the 
daily  channels  of  commerce ;  to  deter  them  from  embarking  in  hazardous 
real-estate  speculations;  and  to  prevent  the  accumulation  of  large  masses  of 
such  property  in  their  hands,  to  be  held  in  mortmain.  —  Union  National 
Bank  of  St.  Louis  et  al.  v,  Mathews,  U.  S.  Sup.  Ct.,  Wash.  L.  Rep.,  Sept. 
8,  p.  382. 

Violation  of  charter  no  defence  to  the  payment  of  loan,  —  When  money 


has  been  loaned  by  a  corporation  on  real-estate  security,  it  would  be  in  the 
highest  degree  inequitable  and  unjust  to  allow  a  defendant  to  interpose,  as  a 
defence  to  the  payment  of  his  loan,  the  invalidity  of  the  contract,  and 
thereby  punish  stockholders,  and  perhaps  depositors  and  other  creditors,  and 
permit  him  to  retain  the  benefits  of  his  contract.  —  Ibid. 

Powers  of  bank.  —  A  national  bank  is  not  by  its  charter,  nor  by  its  stat- 


utory, nor  its  incidental  powers,  authorized  to  act  as  broker  or  agent  in  the 
purchase  of  bonds  and  stocks. — First  National  Bank  of  Allentown  v.  Hoch, 
Sup,  Ct  Pa.,  W.  N.  C,  Sept  4,  p.  298. 

Scope  of  president  'a  authority.  —  When  a  paper  on  its  face  shows  that  a 


transaction  was  not  within  the  usual  course  of  business  of  a  bank,  it  is  not 
binding  on  the  bank,  although  signed  by  the  president  thereof  as  such  officer. 
The  president  is  the  executive  agent  of  the  board  of  directors  as  to  the 
ordinary  business  of  the  bank,  but  cannot  bind  it  by  a  contract  outside 
thereof  without  special  authority.  —  I  hid. 

NsGLiOENGK. — Railroad  company. — A  railroad  company  using  the  track  of 
another  company  for  the  purpose  of  transporting  passengers  and  property, 
is  liable  for  damages  caused  by  defects  in  the  road,  or  through  the  negligence 
of  the  servants  or  employees  of  the  latter  company.  This  rule  applies  as 
well  to  its  own  employees  as  to  passengers  and  freighters.  —  Steller  i'.  Chi- 
cago, etc.,  R  Co.,  Sup.  Ct  Wis.,  Cent.  L.  J.,  Aug.  15,  p.  131 ;  Ch.  Leg.  N., 
Aug.  23,  p.  392. 

Master  and  sei'vant  —  Contributory  negligence. — In  an  action  for  injuries 


to  a  servant,  caused  by  the  negligence  of  the  master,  the  contributory  neg- 
ligence of  a  fellow-servant  is  no  defence.  Contributory  negligence,  to  defeat 
such  an  action,  must  be  that  of  the  plaintifiT,  or  of  some  person  for  whose 
acts  he  is  responsible.  —  Ibid. 

—  Railroad  —  Rate  of  speed  in  town,  —  Railroad  companies,  in  cities  and 
thoroughfares,  where  there  is  reason  to  suppose  persons  will  be,  are  under  a 
legal  obligation  to  regard  the  safety  of  such  persons ;  they  must  conduct 
their  trains  and  regulate  their  rate  ot  speed  witn  reference  to  the  safety  of 
the  public  at  such  places,  or  be  liable  for  damages  resulting  from  such  neg- 
ligence or  wilfulness.  —  Wabash  R.  Co.  v.  Henks,  Sup.  Ct  111.,  Ch.  Leg.  N., 
Aug.  2,  p.  368. 

—  Same  —  Wilfulness.  —  Where  an  engine-driver,  at  a  street-crossing,  where 
he  knows  persons  are  constantly  passing  in  lar^e  numbers,  runs  at  a  higher 
rate  of  speed  than  is  allowed  by  law,  he  must  mtend  the  act;  and  if  so,  it  is 
wilful,  and  cannot  be  regarded  as  mere  carelessness.  —  Ibid. 

—  Fires  caused  by  locomotive  —  Proximate  and  remote  cause.  —  Sparks  of 
fire  thrown  from  defendant's  engine  set  fire  to  combustible  materials  alon^ 
side  of  the  railroad,  on  land  adjoining  the  plaintifi'^s  strip  of  land,  on  which 
were  piles  of  lumber,  the  property  of  the  plaintiff;  the  fire  was  transmitted 
to  combustible  materials,  —  leaves,  brush,  etc.,  —  on  said  strip  of  land,  and,  by 
force  of  a  high  "wind,  to  the  lumber.    Held^  that  the  question  of  remoteness 
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or  proximity  was  a  question  of  fact  for  the  jury.  Hoa^  v.  Lake  Shore,  etc., 
R.  Co.,  82  tti.  St.  298;  Pennsylvania  R.  Co.  v.  Hope,  80  Pa.  St  373;  and 
Pennsylvania  R.  Co.  v,  Kerr,  62  Pa.  St.  853,  examined  and  distinguished.  — 
Lehigh  Valley  R.  Co.  v.  McKeen,  Sup.  Ct.  Pa.,  Cent.  L.  J.,  Sept.  5,  p.  187. 

See  Master  and  Sertant;  Railroads. 

Negotiable  Paper.  —  Promise  for  unconditional  payment.  —  Where  a  stip- 
ulation for  the  payment  of  a  certain  per  cent  as  attornej*8  fees,  if  suit  \» 
brought,  is  included  in  a  note,  it  does  not  destroy  its  negotiable  character.  — 
Howenstein  v.  Barnes,  U.  S.  Cir.  Ct  Dist  Kan.,' Am.  L.  Rec,  Sept,  p.  168; 
Rep.,  Sept  10,  p.  286. 

Evidence  —  Innocent  holder  —  Burden  of  proof.  —  In   an  action  upon  a 

promissory  note  by  an  indorsee,  where  want  of  consideration  is  shown  by 
the  maker,  the  burden  of  proof  is  on  the  holder  to  show  that  he  is  a  bm& 
fide  holder  without  notice.  —  Conlev  v.  Irwin,  Sup.  Ct  Mich.,  N.  W.  Rep., 
Sept  6,  p.  187. 

Alteration  of  note.  —  Where  the  payee  in  a  note  changed  it  from  $217.36 

to  $208.12,  and  transferred  it  before '  maturity  to  an  innocent  purchaser,^ 
held,  that  the  alteration  vitiated  the  note,  and  there  could  be  no  recovery 
thereon.  —  States  Savings  Bank  v.  Shatfer,  Sup.  Ct.  Neb.,  Rep.,  Sept  if, 
p.  868. 

Same  —Recovery  upon  original  consideration  of  altered  note — Assiffnee's^ 

rights.  —  Where  an  alteration  is  made  under  an  honest  mistake  of  right, 
and  not  fraudulently  and  with  a  view  to  obtain  an  improper  advantai^  a 
recovery  may  be  hacl  upon  the  original  consideration  ot  the  note;  and  it  i» 
the  duty  of  tne  court  upon  payment  of  costs,  to  permit  the  plaintiff  to  amend 
)|is  petition  setting  up  the  original  consideration.  The  assignment  by  the 
payee  of  an  altered  note  transfers  to  the  assignee  all  the  rights  of  the  assignor 
to  the  original  consideration.  —  Ibid. 

Action  by  indorsee  holding  as  collateral  security. — In  an  action  by  an 

indorsee  against  the  maker  oi  a  promissory  note,  although  the  indorsee  may 
have  taken  the  note  as  collateral  security  Yor  a  loan,  which  has  been  repai(i 
by  the  payee,  so  that  the  indorsee  has  no  right  of  property  therein  as  against 
the  payee,  yet  the  indorsee  would  be  entitled  to  recover  against  the  maker 
unless  the  note  had  been  fully  paid  to  the  payee  —  Logan  r.  Cassell,  Sup. 
Ct  Pa.,  Ch.  Leg.  N.,  Sept  27,  p.  10. 

Notice  of  protest.  —  Where  the  holder  and  indorser  of  a  proraissonr 

note  resides  in  the  city,  proof  that  notice  of  protest  was  deposited  in  the 
post-oifice,  addressed  to  tne  indorser  at  his  place  of  business,  is  not  suffi- 
cient to  fix  the  liability  of  the  indorser.  In  cities  where  the  letter-carrier 
system  prevails,  it  may  be  sufficient  to  serve  such  notice  through  the  post- 
office;  but  in  such  case,  the  residence  or  place  of  business  of  the  indorser 
must  be  proven  to  be  within  the  limits  of  tne  carrier  system,  and  that  he  is 
accustomed  to  receive  his  letters  through  that  means.  —  Morton  v.  Cammack 
et  al..  Sup.  Ct  Dist  Col.,  Wash.  L.  Rep.,  Aug.  26,  p.  366. 

Discharge  of  sui-ety  by  extension  of  time.  —  B.  &  S.,  a  firm,  executed  a 

note  for  $2,000,  with  defendant  as  surety,  pa3'able  to  S.,  and  by  him  it  was 
indorsed  to  plaintiff,  and,  on  the  maturity  of  the  note,  one-half  of  it  was 
paid;  and  it  was  agreed  between  S.,  the  payee  and  indorser,  in  consideration 
of  $10  paid  plaintiff,  without  the  consent  of  defendant  that  further  time 
should  be  given  on  the  remainder.  Held,  that  the  defendant  was  released, 
although  the  $10  was  for  interest  in  advance,  or  was  usurious.  —  Stillwell  r. 
Aaron,  Sup.  Ct  Mo.,  Cent  L.  J.,  Aug.  15,  p.  126. 

As  to  whether  the  maker  of  an  accommodation  note  will  he  treated  of 

surety  or  principal.  —  Where  a  surety  executes  a  note  as  maker,  and  the 
security  is  so  taken  by  the  indorser,  he  may  be  treated  in  the  character  he 
has  assumed  on  the  face  of  the  transaction,  although  the  holder,  when  he 
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received  the  security,  knew  the  maker  had  become  so  for  the  accommodation 
of  the  indorser  of  the  note ;  but  such  is  not  the  case  where  the  facts  attend- 
inja:  the  execution  of  the  note  indicate  that  the  maker  is  not  to  be  held  as  a 
principal  debtor.  —  Ibid. 


—  Usurious  interest  —  New  party  by  novation  cannot  set  up  usuiy  as 
defence,  —  The  rule  that  the  vicious  element  in  a  usurious  contract  survives 
in  all  its  transmutations  is  confined  to  cases  in  which  the  obligor  or  promis- 
sor  remains  the  same.  —  Mucungie  Savings-Bank  p.  Hottenstein,  Sup.  Ct  Pa., 
W.  N.  C,  Sept  11,  p.  820. 

Same.  —  Notes  drawn  by  G.,  whereon  H.  was  accommodation  indorser, 


were  discounted  at  a  usurious  rate  of  interest  by  M.  After  a  series  of 
renewals,  G.'s  notes  were  given  up  to  H.,  and  H.'s  own  note  was  taken  by 
M.,  repeatedly  renewed,  and  finally  sued  upon.  Although  the  evidence 
pointed  most  convincingly  to  a  case  of  novation,  the  jury  were  instructed  to 
give  credit  to  H.,  the  defendant,  for  the  usurious  interest  paid  by  G.  Held, 
reversing  the  court  below,  that  M.'s  claim  against  G.  was  extinguished  when 
his  notes  were  surrendered  to  H.,  and  that  the  usurious  interest  paid  by  G. 
could  not  be  set  up  as  a  defence  by  H.  —  Ibid. 

New  notes  executed  to  take  the  place  of  old,  —  Where  new  notes  of  smaller 


denomination  are  executed  to  take  the  place  of  an  old  note,  which  is  agreed 
to  be  surrendered  upon  procuring  a  certain  signature  to  the  new  notes,  and 
such  signature  is  not  obtained,  the  holder  may  retain  the  old  note,  and  also 
the  new  ones  as  collateral.  —  Silverman  v.  Chase,  Sup.  Ct  III.,  Ch.  Leg.  N., 
Aug.  80,  p.  401. 

—  See  Duress. 


Nuisance.  —  Easement  by  proscription  —  Smoking  chimneys  caused  by  raising 
walls.  —  The  owner  of  a  dwelling-house  cannot  claim,  as  against  an  adjoin* 
ine  occupier,  a  prescriptive  ri^ht  at  common  law  to  have  a  free  access  of  air 
to  II is  premises.  An  action  will  not  lie  for  damages  for  a  nuisance  by  an 
owner  of  a  house  for  twenty  years,  against  the  occupant  of  adjoining  prem- 
ises, for  raising  the  walls  of  bis  house  and  piling  timber  thereon,  so  as  to 
cause  his  (plaintifi^'s)  chimneys  to  smoke.  —  Bryant  v,  Lefevre,  Eng.  Ct 
App.,  Rep.,  Sept.  24,  p.  409. 

Partxershif.  —  Limited  partnership.  —  Where  a  limited  partnership  fails  to 
record,  in  the  manner  prescribed  by  the  acts  of  assembly,  an  agreement  for 
a  renewal  of  the  partnership,  the  liability  of  the  special  partner  becomes 
general.  —  Guillon  ».  Peterson,  Sup.  Ct  Pa.,  W.  N.  C,  Aug.  21,  p.  268. 

Liability  of  firm  to  cestui  que  trustent  where  the  trustee  is  a  member  of 


the  firm.  — A  partnership  to  whom  a  trustee,  who  is  also  a  copartner,  fraud- 
ulently loaned  the  assets  of  the  trust  estate,  which  were  lost  oy  the  firm  in 
the  course  of  its  business,  is  liable  to  the  trust  estate  for  the  value  of  the 
securities  so  lost,  if  the  partners  have  knowledge  that  such  securities  were 
not  the  individual  property  of  the  trustee  so  loaning  them ;  alitet\  if  the  firm 
have  not  such  knowledge. — Ibid, 

—  Partnership  creditor  may  proceed  against  estate  of  deceased  partner  with- 
out exhausting  partnership  assets.  —  In  the  case  of  partnership  debts,  it  is 
not  incumbent  upon  the  creditor  to  first  exhaust  the  assets  of  the  firm  in  the 
hands  of  the  surviving  partner  before  he  can  prove  his  claim  against  the 
estate  of  the  deceased  partner.  He  has  the  right  to  elect  whether  he  will 
proceed  against  the  one  or  the  other ;  nor  will  the  laches  of  the  creditor  in 
following  the  assets  of  the  firm  preclude  a  recovery.  He  may  proceed 
a^inst  the  estate  of  the  deceased  partner  at  any  time  before  the  Statute  of 
Limitations  has  run.  —  Silverman  v.  Chase,  Sup.  Ct  111.,  Ch.  Leg.  N.,  Aug. 
20,  p.  401. 

—  Presumptions  against  partner  having  firm  books — Liability  for  interest  — 
Adjustment  upon  dissolution,  —  In  an  action  for  the  dissolution  o^  a  copart- 
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nfership  of  H.  C.  &  Co.,  held,  that  an  attempted  adjustment  of  the  affairs  of 
another  copartnership,  composed  of  two  of  the  members  of  such  firm,  was 
erroneous.  Where  one  partner  had  charge  of  the  firm  books,  and  they  were 
kept  so  that  it  was  impossible  to  tell  the  true  sttite  of  accounts,  held,  thst 
every  presumption  to  nis  disadvantage  was  proper,  and  that  he  was  properly 
chargeable  with  interest  upon  any  money  found  due  from  him  to  trie  firm, 
though  there  had  been  no  oalance  struck.  —  Dimond  v.  Henderson,  Sup.  Ct 
Wis.,  N.  W.  Rep.,  Sept  13,  p.  817. 

Lender  to  receive  interest  in  proportion  to  profits.  —  A  loan  to  a  person 


engaged  in  trade,  upon  the  contract  that  the  lender  shall  receive  a  rate  of 
interest  in  proportion  to  profits,  or  a  share  of  the  profits,  does  not,  of  itself, 
constitute  the  lender  a  partner.  But  participation  in  the  profits  of  a  busi- 
ness is,  primA  facie,  strong  evidence  of  a  partnership  in  it  —  In  re  Ward  & 
Co.,  bankrupts,  U.  S.  Dist  Ct  West  Dist  Tenn.,  int  Rev.  Rec,  Sept  15, 
p.  289. 

Patknt-Law.  —  What  not  patentable,  —  Merely  the  method  of  putting  piss' 
terer's  hair  into  small  packages,  and  compressing  them  into  a  convenient 
form  for  sale  to  the  trade,  so  tnat  the  compressed  article  may  be  separated 
into  convenient  smaller  packa&^es  as  desired  for  sale,  is  not  patentable.  It 
is  nothing  more  than  a  methodf  that  any  one  may  adopt  and  one  that  does 
not  require  any  inventive  skill.  —  King  v.  Foster,  U.  S.  Cir.  Ct  East  Dist 
Wis.,  Ch.  Leg.  N.,  Aug.  16,  p.  883. 

Same.  —  There  cannot  be  a  patent  for  a  mere  form,  unless  the  form  is  of  the 

essence  of  the  invention.  The  preparing  and  cutting  up  of  meat  and  putting 
it  in  a  can,  which  is  then  hermetically  sealed,  and  the  construction  of  the 
can  of  a  particular  form,  are  not  proper  subject-matters  of  a  patent  —  Wil- 
son Packmg  Co.  v.  Clapp,  U.  S.  Cir.  Ct  North.  Dist  III.,  Rep.,  Aug.  27,  p. 
262. 

Practice.  —  Misjoinder  —  Multifariousness.  — Parties  having  distinct  clainas 
against  the  same  defendant  cannot  maintain  a  suit  in  equity  thereon  jointly; 
and  a  bill  containing  two  or  more  such  claims  is  multifarious.  Any  number 
of  persons  who  may,  from  time  to  time,  be  engaged  in  making  street  improve- 
ments under  several  and  distinct  contracts  with  the  city,  are  not  therefore,  a 
class  of  persons  having  a  common  interest  in  the  subject  of  street  improve- 
ments, concerning  which  any  one  or  more  mav  sue  for  the  whole.  —  Baker 
V.  City  of  Portland,  U.  S.  Cir.  Ct  Dist  Or.,  Afb.  L.  J.,  Sept  18,  p.  206 ;  Ch. 
Leg.  N.,  Aug.  9,  p.  376. 

Security  for  costs  —  Temporary  residence.  —  A  plaintiff,  who  is  a  for- 


eigner, domiciled  abroad,  ana  has  come  to  England  for  the  purpose  of  brin£- 
ing  an  action,  and  intends  to  leave  England  as  soon  as  the  action  is  decided, 
cannot  be  compelled  to  give  security  lor  costs. — Bedondo  v.  Chaytor,  Eng. 
Ct  App.,  Alb.  L.  J.,  Sept  13,  p.  210. 

Order  for  inspection  of  original  telegraphic  message.  —  In  an  action  to 


recover  damages  for  alleged  mistakes  of  tne  defendant  in  transmitting  a 
telegraphic  message  over  its  lines,  an  order  mav  be  made  requiring  the 
defendant  to  deposit  the  original  message  with  tlie  clerk  for  the  inspection 
of  the  plaintifi*.  Such  an  order  is  analogous  to  a  chancerv  order  compelling 
a  discoverv  of  books  and  papers. — Phelps  r.  Atlantic  &  Pacific  Tel.  Co., 
Sup.  Ct  Wis.,  Rep.,  Aug.  13,  p.  221. 

Amendment  of  return  by  officer.  —  In  the  absence  of  legislation  to  the 


contrary,  a  court  has  the  discretion  to  permit  an  ofiScer  to  amend  a  return 
with  or  without  notice,  and  at  any  time  after  the  date  thereof,  so  as  to  bind 
the  parties  to  the  action,  or  those  claiming  under  them  as  privies.  But  a 
court  cannot  authorize  a  return  to  be  amended  so  as  to  affect  the  rights 
of  third  persons,  acauired  in  good  faith  prior  to  such  amendment  An 
amended  return,  as  oetween  the  parties  to  the  action,  or  their  privieSi 
whether  made  with  or  without  notice,  cannot  be  questioned  by  them  coUat- 
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emlly.  — Rickards  ».  Ladd,  U.  S.  Cir.  Ct  Dist  Or.,  Ch.  Leg.  K,  Sept,  20, 
p.  1. 

Parties.  —  The  nominal  holder  of  the  equity  of  redemption  ou^ht  to  be 


made  a  party  defendant  in  an  action  to  foreclose  a  mortage.  But  if,  for 
anv  reason,  he  is  not,  his  interest  may  be  ascertained  and  foreclosed  in  a 
subsequent  action. — Merriman  v.  Hyde,  Sup.  Ct.  Neb.,  N.  W.  Rep.,  Sept. 
27,  p.  178. 

Railroads.  —  Siatutoty  liability  to  servants  for  negligence  of  co-employees  — 
Constitutional  law,  —  Chap.  173,  Laws  of  187o,  providing  that  railway 
companies  operating  any  railroaicl  within  this  State  shall  be  liable  for 
injuries  to  employees,  caused  by  the  ne^jligence  of  co-employees,  is  constitu- 
tional and  valid.  —  Ditberner  r.  Chicago,  etc.,  K.  Co.,  Sup.  Ct.  Wis.,  N.  W. 
Rep.,  Sept.  13,  p.  813;  Wis.  Leg  N.,  Sept.  18,  p.  404. 

Compensation  for  land  taken  —  Measure  of  damages  —  Where  any  por- 
tion of  a  party's  land  is  taken  for  railroad  purposes,  he  is  entitled  to  com- 
pensation, not  only  for  the  land  actually  taken,  but  for  all  damages  resulting 
from  the  construction  and  operation  of  the  railroad  over  such  land,  though 
the  snme  damage  might  have  resulted  had  the  road  been  constructed  upon 
adjoining  lands.  —  Blesch  v.  Chicago  &  North-Western  R.  Co.,  Sup.  Ct. 
W  is.,  N.  W.  Rep.,  Sept  18,  p.  367 ;  Wis.  Leg.  N.,  Sept  18,  p.  401. 

Cofnpany^s  duty  to  construct  safe  platform,  —  It  is  not  the  duty  of  a  rail- 
road company  to  provide  means  by  which  passengers  can  get  on'  board  the 
train  of  cars  while  it  is  in  motion.  It  is  their  duty  to  construct  and  main- 
tain a  platform,  at  a  convenient  and  suitable  place,  by  which  passengers  can 
safely  and  securely  enter  the  cars,  when  the  train  is  placed  m  position  for 
the  reception  of  passengers.  —  Chicago  &  North-Westem  R.  Co.  v,  Scates, 
Sup.  Ct.  111.,  Cent  L.  J7,  Aug.  29,  p.  167. 

Receiver  of —  Claims  payable  by,  under  order  of  eouH — Labor  —  Attor- 
ney fees. — One  of  the  conditions  of  the  order  appointing  a  receiver  was, 
that  he  should  pav  all  claims  existing  on  the  pay-rolls,  for  services  rendered 
and  for  labor  an^  supplies  subsequent  to  the  first  day  of  January,  1877. 
Under  that  order,  all  claims  arising  prior  to  that  date  cannot  be  paid,  except, 
perhaps,  upon  the  contingency  of  there  being  funds  in  the  nands  of  the 
receiver,  arising  from  the  operation  of  the  road,  remaining  after  the  pay- 
ment of  all  claims  allowed  under  the  order  appointing  the  receiver.  The 
term  "labor  "  includes  all  that  may  be  said  fairly  to  be  work  done  for  the 
operation  of  the  road.  It  is  not  necessary  that  it  should  be  manual  labor,  in 
the  sense  of  an  act  done  by  a  person  with  a  spade  or  hoe.  It  is  sufficient  if 
it  is  labor  done  in  the  operation  of  the  road,  and  may  include  the  8er>'ice8  of 
counsel  in  various  proceedings,  —  such  as  preventing  a  seizure  of  a  portion 
of  the  road  by  force,  or  obtaining  right  or  way  for  depot  Rnd  other  pur- 
poses. There  are  many  services  by  counsel  which  woula  not  be  included  i  n 
the  term  **  labor,"  and  it  is  impossible  to  lay  down  any  fixed  rule  as  regards 
such  claims,  applicable  in  all  cases.  —  Bayliss  v,  Lafayette,  Muncie  &  Bloom- 
ington  R.  Co.,  U.  S.  Cir.  Ct  Dist  Ind.,  Ch.  Leg.  N.,  Aug.  23,  p.  391. 

Claim  for  right  of  way,  subject  to  prior  mortgage,  —  Claims  for  rieht  of 

way,  acquired  by  a  railroad  after  it  has  executed  a  mortgage,  are  subject  to 
the  prior  rights  of  the  mortgagees.  —  Ibid, 

Negligence  —  Rate  of  speed  at  night,  —  It  is  negligence  in  a  railroad  com- 
pany to  run  its  trains  on  a  straight  track,  in  the  night-time,  at  such  a  rate  of 
speed  that  the  train  cannot  be  stopped  in  the  distance  at  which  the  engineer 
can  see  cattle  or  other  obstructions  on  the  track,  by  the  aid  of  the  nead- 
light  —  Memphis  &  Charleston  R.  Co.  v,  Lyon,  Sup.  Ct  Ala.,  Rep.,  Aug. 
20,  p.  284. 

Real-Estate  Law.  —  Possession  of  land  as  notice  of  title  —  Unrecorded 
deed, — The  plaintiff  purchased  and  took  a  conveyance  of  a  quarter-section 
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of  land,  through  which  the  Des  Moines  River  runs ;  about  twenty  acres  of 
the  land  are  timber,  and  the  remainder  "bottom"  prairie.  The  plaintiff 
procured  his  wood  from  the  land,  cut  saw-logs  therefrom,  and  drove  off 
trespassers.  Held,  that  such  acts  of  possession  constituted  notice  of  the 
plaintiff's  title ;  so  that  his  deed,  thougn  unrecorded,  would  be  paramount 
to  the  title  of  a  purchaser  under  a  recorded  deed  during  the  time  of  such 
possession. — Nolan  p.  G-rant,  Sup.  Ct.  Iowa,  West.  Jur.,  Sept,  p.  405. 

Same  —  Oood  faith  of  subsequent  purehiiser  immaterial.  —  The  fact  that 

the  purchaser  of  land  made  the  purchase  in  good  faith,  and  for  a  valuable 
consideration,  while  a  prior  purcnaser,  with  an  unrecorded  deed,  is  in  actual 
possession,  will  not  give  validity  to  such  second  purchaser's  title.  —  Ibid, 

Easement  in  use  of  brick  wall  —  Unsealed  written  agreement  sufficient 

in  equity  to  grant  —  Assigns — Privies,  —  An  unsealed  written  agreement  may 
be  sufficient,  in  equity,  to  grant  an  easement  to  use  a  brick  wall  as  a  part^- 
wall;  so  held  upon  the  facts  presented  in  this  case.  When  such  wall  is  in 
esse  at  the  time  the  agreement  is  made,  the  use  of  the  word  "  assigns  '*  is  not 
necessary  to  make  the  easement  run  with  the  land  to  the  grantee  of  the 
covenantee.  K  a  covenant  be  otherwise  sufficient,  privity  of  estate,  between 
the  parties  to  it,  is  not  necessary  to  make  it  run  with  the  land  to  carry  a 
benefit. — Pendleton  et  al.  v.  Fosaick,  Superior  Ct.  Ohio,  Am.  L.  Rec,  Sept., 
p.  148. 

Evidence,  —  Where  the  title  to  realty  is  not  the  matter  directly  in  issue. 


it  may  be  proven  by  parol  testimony.  —  Tucker  r.  The  State,  Sup.  Ct.  Texas, 
Texas  L.  J.,  Sept  17,  p.  42. 

Livery  of  seisin  not  required  —  Freehold  may  be  created  to  take  effect  in 


future,  —  Under  the  statutes  of  this  State,  livery  of  seisin  is  no  longer 
required,  and  a  deed  of  bargain  and  sale  has  the  effect  of  a  feoffment  with 
liverv.  Where  there  is  a  relationship,  though  a  pecuniary  consideration  is 
all  that  is  named  in  the  deed,  and  it  is  in  the  statutory  forni,  it  may  be 
treated  as  a  covenant  to  stand  seized  to  uses,  so  as  to  make  it  good  as  a 
conveyance  of  an  estate  to  commence  at  the  death  of  the  grantor.  Under 
the  decisions  of  the  Supreme  Court,  there  is  no  reason  why  a  remainder  in 
fee  may  not  be  createa  by  deed  of  bargain  and  sale,  to  take  effect  in  the 
future.  —  Vinson  v,  Vinson,  Ct  App.  111.,  Week.  Jur.,  Sept  11,  p.  812. 

•Easement  by  prescription  —  Footway  along  railroad  track  —  Power  of 


railroad  to  grant,  —  Title  by  prescription  is  founded  on  the  presumption  of 
a  grant ;  and  it  follows  that,  in  order  to  establish  a  prescriptive  right  to  an 
easement,  it  must  be  claimed  under  or  through  one  who  haa  a  right  to  erant 
or  create  the  easement  A  railroad  corporation  has  no  power  or  rient  to 
grant  an  easement  of  footways  for  persons  to  walk  along  its  tracks,  or  by  the 
side  of  them.  —  Sopp  v.  Northern  Central  R.  Co.,  Ct  App.  Md.,  Rep.,  Sept 
10,  p.  334. 

—  See  Conveyancing. 


RscEiYERS.  —  Power  of  court  appointing  them  to  control  the  litigation.  —  The 
appointment  of  a  receiver  by  the  District  Court  secures  to  that  court  the 
power  to  control,  at  its  discretion,  all  controversies  which  affect  the  property 
placed  in  his  custody  as  such  receiver.  It  has  the  power  to  reach  parties  to 
actions  affecting  property  placed  in  the  hands  of  its  receivers,  and  compel 
them  to  proceed  no  where  else  than  in  its  own  forum.  —  Bank  v,  Simpson, 
Sup.  Ct  Kan.,  Cent  L.  J.,  Sept  26,  p.  251. 

Same — Leave  to  sue  on  condition — Revocation  of  leave,  —  Where  M. 


proposes  to  bring  an  action,  in  which  he  desires  to  join  C.  in  his  official 
capacity  as  receiver  as  a  party  defendant,  and  applies  to  the  court  appointing 
the  receiver  for  leave  so  to  do,  and  the  court  grants  such  permission,  but 
requires  the  action  to  be  brought  and  tried  in  its  own  forum,  and  in  no  other 
court,  held,  not  error.     Where  such  proposed  action  is  then  brought  in 
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the  court  granting  the  permission  to  sue  the  receiver,  and  M.,  the  plaintiff, 

S resents  his  petition  and  bond  for  a  removal  of  the  cause  to  the  Circuit 
'ourt  of  the  United  States  for  the  District  of  Kansas,  heldj  not  error  for 
the  court,  of  its  own  motion,  to  revoke  the  order  granting  permission  to  sue 
the  receiver,  and  dismiss  the  action  pending  against  him.  —  Ibid, 

Bulbs  or  Court.  —  Rule  aa  to  eoidence. — It  is  competent  for  a  court  to  make 
and  enforce  a  rule  that,  in  cases  founded  on  a  bond,  note,  or  other  instru- 
ment in  writing,  stated  specially  in  the  pleadings,  or  notice  thereof  given 
fifteen  da^s  before  the  term,  the  same  may  be  given  in  evidence  without 
proof  of  Its  execution,  unless  the  opposite  party  shall,  at  least  eight  days 
before  the  term,  give  notice  requiring  such  proof.  —  Reese  v.  Reese,  Sup. 
Ct  Pa.,  W.  N.  C,  Aug.  21,  p.  275. 

Riparian  Rights. — Boundary  —  High-ioater  mark, — A  riparian  proprietor 
upon  the  Mississippi  River  owns  the  fee  of  the  soil  only  to  nigh-water  mark. 
High- water  mark,  as  the  line,  betweeen  the  riparian  proprietor  and  the 
public,  is  coordinate  with  the  limit  of  the  river-bed;  ana  that  only  is  to  be 
regarded  as  the  river-bed  which  the  river  occupies  long  enough  to  wrest  it 
from  vegetation,  so  as  to  destroy  its  value  for  agricultural  purposes. — 
Houghton  r.  C.  D.  &  M.  R  Co.,  Sup.  Ct  Iowa,  Rep.,  Sept  17,  p.  860. 

Sale.  —  Parol  bargain  for  ice — Personal  property.  —  A  parol  bai*gain  for 
ice  formed  on  the  surface  of  a  pond,  both  parties  being  in  view  thereof,  and 
the  price  being  paid  on  the  spot  held,  to  pass  the  title.  A  sale  of  ice 
ready  formed,  whether  in  or  out  of  the  water,  as  a  distinct  commodity,  is  a 
sale  of  personalty.  —  Higgins  p.  Custerrer,  Sup.  Ct.  Mich.,  Cent  L.  J.,  Sept 
26,  p.  247. 

A9  to  whether  title  ^asaea,  — Where  a  vendee  obtains  possession  of  a 

chattel,  with  the  intention  by  the  vendor  to  transfer  both  the  property  and 
possession,  although  the  vendee  has  committed  a  false  and  fraudulent 
misrepresentation  in  order  to  effect  the  contract  and  obtain  the  possession, 
the  property  vests  in  the  vendee  until  the  vendor  has  done  some  act  to 
disanirm  the  transaction;  and  the  le^al  consequence  is,  that  if,  before  the 
disaffirmance,  the  fraudulent  vendee  has  trnnsierred  either  the  whole  or  a 
partial  interest  in  the  chattel  to  an  innocent  transferee,  the  title  of  such 
transfer  is  good  against  the  vendor.  But  if  there  has  not  been  a  contract  of 
sale,  but  only  a  transfer  of  possession,  to  become  a  contract  of  sale  when 
payment  is  made,  the  person  in  possession  has  no  title  to  the  chattel,  and 
can,  therefore,  convey  none  to  an  innocent  purchaser,  and  the  owner  may 
recover  the  chattel.  —  Old  Dominion  Steamship  Co.  r.  fiurckhardt  Sup.  Ct. 
Va.,  Va.  L.  J.,  Sept,  p.  649. 

Statute  of  Frauds.  —  Memorandum  of  sale  of  lands,  —  The  memorandum 
of  the  sale  of  lands  should  be  so  reasonably  definite  and  certain  within 
itself,  or  b^  other  writing  referred  to,  that  the  contract  can  be  made  out, 
as  to  parties,  consideration,  and  subject-matter,  without  a  resort  to  parol 
evidence.  —  Johnson  v.  Granger,  Sup.  Ct  Texas,  Texas  L.  J.,  Sept  10,  p.  24. 

^^  Contract  not  to  be  performed  in  a  year — Contract  not  to  enaage  in 
business,  —  An  a^eement  not  to  set  up  a  certain  business  during  tne  joint 
lives  of  the  parties  to  the  agreement  is  an  '*  agreement  that  is  not  to  be 
performed  within  the  space  of  one  year  from  the  making  thereof,"  within 
the  meaning  of  the  fourth  section  of  the  Statute  of  Frauds.  — Davey  v.  Shan- 
non, Eng.  High  Ct  of  Justice  (Exch.  Div.),  Am.  L.  Reg.,  Sept,  p.  554. 

Parol  gift  of  land,  —  In  order  to  take  a  parol  ^ft  of  land  out  of  the 

Statute  of  Frauds,  improvement  incapable  of  pecuniary  compensation  must 
combine  with  possession  by  the  donee.  —  Ballard  v.  Ward,  Sup.  Ct  Pa.,  W. 
N.  C,  Aug.  14,  p.  254. 

•—^Promise  to  pay  the  debt  of  another,  —  An  agreement,  for  a  valuable  con- 
sideration, between  A.  and  B.,  that  B.  shall  pay  to  C.  a  debt  owing  to  the 
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latter  by  A.,  is  not  within  the  Statute  of  Frauds.  The  statute  applies  to 
promises  made  to  the  person  to  whom  another  is,  or  is  to  become,  respon- 
sible, and  not  to  promises  made  to  the  debtor.  —  Williams  o.  Rogers,  Gc 
App.  Ky.,  Rep.,  Sept  8,  p.  805. 

Pawl  leasing  —  Part  performance.  —  A  verbal  contract  for  the  leasing  of 

real  estate  for  the  period  o^  Ave  years  is  within  the  Stntute  of  Frauds,  and 
cannot  be  made  a  ground  of  defence  to  an  action  by  the  landlord  to  recover 
the  possession  of  the  premises.  Part  performance  does  not,  at  law,  take 
the  case  out  of  the  operation  of  the  statute.  —  Greighton  a.  Sanders,  Sup. 
Gt  El.,  Week.  Jur.,  Aug.  14,  p.  247. 

Memorandum  tnuat  name  or  otherwise  designate  defendant.  —  The  mem- 
orandum in  writing  necessary  to  make  a  valid  contract  within  the  meaning^ 
of  the  StHtute  of  Frauds,  though  signed  by  the  defendant,  and  describing  with 
sufficient  distinctness  the  property  sold  and  the  consideration  to  be  paid,  is 
not  sufficient  to  susti\in  an  action  unless  the  other  part^  to  the  agreement  is 
either  named  in  the  memorandum,  or  so  designated  m  some  paper  signed 
by  the  defendant  that  he  could  be  identified  without  parol  proof.  —  Orafton 
V.  Cummins,  Sup.  Ct.  U.  S.,  Wash.  L.  Rep.,  Sept  22,  p.  407. 

Statute  of  Limitations.  —  Action  between  partners  —  Fraud.  —  The  statute 
does  not  begin  to  run  against  each  item  of  an  account  between  partners, 
from  the  time  it  becomes  a  part  of  the  account;  but  if  part  be  within  six 
years,  it  draws  that  which  is  before  after  it  When  the  court  assumes  juris- 
diction on  the  ground  of  fraud,  the  statute  only  begins  to  run  from  the 
discovery  of  the  fraud.  —  Todd  v.  Rafferty*s  Administrator,  Gt  Ch.  N.  J. 
Am.  L.  Reg.,  Aug.,  p.  476. 

Part  payment.  —  Part  payment  of  a  debt,  without  words  or  acts  to  indicate 

its  character,  is  not  evidence  from  which  a  new  promise  may  be  inferred,  to 
take  the  debt  out  of  the  Statute  of  Limitations. — Chadwick  ».  Cornish, 
Sup.  Gt  Minn.^  Rep.,  Aug.  18,  p.  206. 

Statute  runs  agaitist  State.  —  The  six  years' statutory  limitation  runs 

against  the  State  in  the  same  manner  and  in  the  same  actions  as  agninst 
private  parties.  — Coleman  r.  Peshtigo  County,  Sup.  Ct  Wis.,  Wis,  L^.  X., 
Sept  25,  p.  418. 

Tax-Deed.  —  Sale  void  for  including  price  of  stamp  —  Statute  of  Limita- 
.  tions.  —  Where  it  appears  that  there  was  included  in  the  amount  for  which 
the  land  was  sold  a  sum  which  was  not  a  tax,  the  sale  is  void.  So,  where 
there  was  added  to  the  tax  assessed  against  the  land  the  sum  of  five  cents, 
the  price  of  the  stamp  for  the  certificate  which  was  to  be  given  by  the  officer, 
hela^  that  as  this  sum,  in  addition  to  the  taxes  due,  was  adde<i,  the  officer 
had  no  right  to  sell,  and  the  deed  under  such  sale  was  void ;  and  the  stat- 
utory limitation  of  three  vears  does  not  apply.  —  Geekie  v.  Kirby  Carpenter 
Co.,  U.  S.  Cir.  Ct  East  I)i8t  Wis.,  Ch.  Leg.  N.,  Aug.  30,  p.  400. 

Statute    of    Limitations  —  Acknowledgment.  —  Where    the    Statute   of 

Limitations  has  run  as  to  a  tax-deed,  such  deed  is  conclusive  evidence  of  the 
validity  of  the  tax  upon  which  it  is  based,  and  of  the  sale,  and  the  objection 
that  the  amount  for  which  the  sale  was  made  included  an  illegal  excess 
cannot  be  raised.  A  certificate  of  acknowledgment  of  a  tax-deed  recited 
that  the  clerk  (naming  him)  personally  appeared  and  acknowledged  that 
the  deed  was  executed  freely,  etc  Heldy  that  it  sufficiently  showed  that  the 
clerk  making  the  acknowledgment  himself  executed  it  —  Milledge  v.  Cole- 
man, Sup.  Ct  WMs.,  N.  W.  Re.,  Sept  18,  p.  821 ;  Wis.  Leg.  NT.  Sept  4, 
p.  889. 

Trover  and  CoNVEKaiON.  —  Sale  of  goods — Bailed  —  Auctioneer. — PlaintiiT^ 
by  a^ement,  let  some  cabs  on  hire  to  P.,  who  took  them  to  defendant,  an 
auctioneer,  and  obtained  from  him  an  advance  upon  them.  Defendant,  by 
P.'s  instructions,  and  without  any  notice  of  plaintiff's  property  in  the  goods,. 
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subsequently  sold  them  by  auction,  and,  having  recouped  himself  for  hi» 
advance,  commission,  and  expenses,  handed  over  the  balance  to  P.    Held^ 
that  plaintiff  was  entitled  to  recover  damages  from  defendant  for  a  conver- 
sion  of  the  goods.  —  Cochrane  v.  Rymill,  £ng.  Ct  App.,  Rep.,  Sept  8, 
p.  819. 

Usury.  —  Judgment  cannot  be  attacked  foTj  when,  —  Subsequent  judgment- 
creditors  have  no  standing  to  attack  a  judgment  on  the  ground  of  usury, 
without  proof  of  an  intent  to  defraud  them  thereby.  The  contract  must  be 
shown  to  have  been  entered  into  collusively,  and  as  a  scheme  to  hinder  and 
delay  creditors.  —  Wheelock  ».  Wood,  Sup.  Ct  Pa.,  W.  N.  C,  Sept  11, 
p.  819. 

Personal  defence.  —  The  defence  of  usury  is  a  personal  defence,  and  a. 


failure  on  the  part  of  the  bankrupts  to  avail  themselves  of  it  is  not  a  fraud 
on  creditors.  Such  defence  is  not  open  to  the  assignees.  — In  re  Kitzinger, 
U.  S.  Dist  Ct  South.  Dist  N.  Y.,  N.  B.  R.,  Aug.,  p.  152. 

Personal  defence,  —  The  ri^ht  to  defend  on  the  ground  of  usury  is  per- 


sonal to  the  debtor  or  his  privies,  and  is  not  available  to  one  standing  in  the- 
position  of  a  second  mortgagee.  —  Ready  v,  Koebke,  Sup.  Ct  Wis.,  Am.  L. 
Rec,  Aug.,  p.  88. 

—  See  Nkootiable  Paper. 


Verdict.  —  Must  be  responsioe  to  all  the  issues.  —  The  verdict  of  a  jury  must 
be  responsive  to  all  the  issues  submitted  to  it.  Thus,  where,  in  an  action  of 
ejectment  the  answer  alleged  valuable  improvements,  which,  under  sec. 
641,  would  constitute  a  counter-claim,  and  tne  jury  found  simply  that  the 
legal  title  to  the  premises  in  Question  was  in  the  plaintiff,  witnout  saying 
any  thins  about  tne  counter-claim,  held^  that  it  could  not  be  permitted  to 
stand.  —  Ulig  v.  Garrison,  Sup.  Ct  Dakota,  N.  W.  Rep.,  Sept  J27,  p.  20. 

Will.  —  Devise  to  woman  and  "children,  if  living"  —  A  devise  to  a  woman^ 
and  **her  children,  if  any  living,"  means  to  her  and  such  children  as  may  be 
living  at  the  death  of  the  testator.  If  none  be  living,  she  takes  a  fee-simple- 
estate,  and  the  birth  of  children  subse(^uentl^  to  the  death  of  the  testator 
cannot  affect  the  estate  conveyed.  —  Gillespie  v,  Schuman,  Sup.  Ct  Ga., 
Week.  Jur.,  Aug.  21,  p.  260. 

Decedent's  estate — Vested  or  contingent  estate.  —  Under  a  will  giving  an 


estate  for  life  to  children  of  the  testator,  and  providing  that  if  any  child 
should  die  leaving  lawful  issue,  "such  issue,  if  under  lawful  age,  snail  be 
entitled  to  receive  the  interest  and  income  of  their  parent's  share  equally 
among  them,  —  if  one,  solely;  if  more  than  one,  in  equal  parts;  and  as  they 
shall  severally  attain  lawful  ase  the^  are  to  receive  and  be  paid"  their  share 
of  their  parent's  portion ;  ana  that  if  said  issue  should  be  of  lawful  age,  they 
should  receive  their  parents  share  at  once:  held,  that  a  minor  surviving 
child  of  a  child  of  the  testator  took  a  vested  remainder,  postponed  as  to 
possession  only  until  the  attainment  by  him  or  her  of  full  age.  —  Peterson's 
Appeal,  Sup.  Ct  Pa.,  Week.  Jur.,  Sept  11,  p.  309. 

Equitable  conversion  of  realty  to  personalty,  —  Conversion  of  realty  to 


personalty,  under  a  will,  will  not  take  place  until  actual  sale,  from  a  discre- 
tionary power  of  sale  being  given  to  executors  or  trustees ;  to  work  a  con- 
version the  discretion  must  be  positive,  irrespective  of  contingencies,  and 
independent  of  discretion.  —  Ibid. 

Witness.  —  Freedom  from  arrest  —  Non-resident  witness.  —  A  witness  volun- 
tarily coming  from  another  State  to  testify  in  a  case  pending  in  New  Jersey, 
is  not  liable  to  arrest  in  a  civil  action  there,  and  if  arrested,  the  court  before 
which  he  is  a  witness  may  order  his  discharge.  —  Jones  v.  Knauss,  Ct  Ch.. 
N.  J.,  Alb.  L.  J.,  Sept  27,  p.  249. 
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L  — FRAUDULENT  MORTGAGES   OF  MERCHAN- 
DISE. 

Whether  a  mortgage  of  a  stock  of  goods  of  a  trader  or 
manufacturer,  which  permits  the  mortgageor  to  sell  the 
mortgaged  property  in  the  usual  course  of  trade,  is  neces- 
sarily fraudulent,  is  one  of  the  disputed  questions  of  our 
jurisprudence.  In  a  former  number  of  this  Review'  ap- 
peared an  able  and  elaborate  article  entitled  "An  American 
Phase  of  Twyne's  Case,"  presenting  the  arguments  and 
authorities  in  favor  of  the  rule  that  fraud  is  inherent  in  such 
an  instrument.  The  writer  of  the  present  article  believes 
that  rule  to  be  wrong  in  principle,  and  unsupported  by  the 
weight  of  authority;  and  the  grounds  of  this  belief  he  pro- 
poses to  set  forth,  so  far  as  the  limits  of  a  review  article  will 
allow.  Prior  to  the  enactment  of  registration  laws  respecting 
mortgages  of  personal  property,  the  retention  of  possession 
by  the  mortgageor,  like  retention  of  property  by  a  vendor 
after  an  absolute  sale,  was  either  presumptive  or  conclusive 
evidence  of  fraud.  This  rule  was  designed  to  prevent  a 
person  from  acquiring  a  false  and  deceptive  credit  on  the 
strength  of  the  possession  and  apparent  ownership  of  prop- 
erty which  he  had  sold  or  mortgaged.  This  was  a  doctrine 
of  the  courts,  and  not  a  declaration  of  statute.'  The  statute 
of  1 3  Elizabeth  simply  avoids  all  dispositions  of  property  by 
a  debtor,  contrived  or  made  "  to  delay,  hinder,  or  defraud 
creditors."     The  established  doctrine  in  England,  however, 

«  2  South.  L.  Rev.  (n.  s.)  731. 
*  Dillon,  J.,  in  Hughes  v.  Cory,  20  Iowa,  399. 
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is,  that  want  of  delivery  of  possession  does  not  make  a  deed 
of  sale  of  chattels,  as  security,  absolutely  void,  but  is  only 
evidence  of  fraud,  to  go  to  the  jury  with  all  the  circumstances 
of  the  case.'  In  the  United  States,  irrespective  of  the  reg- 
istry laws,  while  in  some  courts  the  continuing  possession  of 
a  vendor  of  personalty  is  regarded  as  a  fraud  at  law,  or,  in 
other  words,  conclusive  evidence  of  fraud  in  the  transaction, 
the  prevailing  doctrine  is,  that  such  possession  is,  at  most, 
only  evidence  of  the  fact  of  fraud,  but  not  a  fact,  in  judg- 
ment of  law,  of  itself  conclusively  establishing  the  fraud.' 

In  the  absence  of  any  statutory  provision  for  the  record- 
ing of  chattel  mortgages,  a  stipulation  that  the  mortgageor 
should  retain  possession  until  default,  has  not  been  generally 
regarded  as  conclusive  evidence  of  fraud,  because  such  a 
stipulation  is  not  unreasonable,  nor  inconsistent  with  the  pur- 
pose of  the  mortgage*;  nor  is  it  to  be  presumed  that  the 
mortgageor  would  thereby  gain  a  false  credit.3  If  such  a 
mortgage  were  made  to  secure  future  advances,  without  any 
other  consideration  at  the  time,  it  might,  in  the  absence  of 
any  record  of  it,  be  regarded  as  void  against  creditors,  as 
tending  to  collusion,  and  enabling  the  mortgageor  to  get 
credit  on  his  property  without  any  notice  that  it  was  encum- 
bered.^ Neither  is  the  continuance  of  the  mortgageor's  pos- 
session after  the  mortgage  has  become  absolute, /^r  se  fraud, 
but,  at  most,  only  evidence  of  fraud. 5 

Statutes  providing  for  the  recording  of  mortgages  of  per- 
sonal property  are  a  substitute  for  possession  by  the  mort- 
gagee, and  repel  all  imputation  of  fraud  which  would  arise  from 
the  want  of  it.^     The  ground  of  the  common-law  rule  requir- 

*  Martindale  v.  Booth,  3  Barn.  &  Adol.  498.  The  dictum  of  Butler,  J.,  in 
Edwards  v.  Harben,  2  Term  Rep.  587,  is  not  considered  as  importing  the  con- 
trary. 

'  18  Am.  L.  Reg.  (n.  s.)  137. 

3  Badlam  v.  Tucker,  i  Pick.  389;  Homes  v.  Crane,  2  Pick.  607,  and 
numerous  cases  cited ;  Ward  v.  Sumner,  3  Pick.  59. 

♦  Per  Wilde,  J.,  in  Badlam  v.  Tucker,  supra, 
5  Shurtleff  v.  Willard,  19  Pick.  202. 

^  Bullock  V.  Williams,  16  Pick.  33 ;  Forbes  v,  Parker,  16  Pick.  462;  Hughes 
V.  Cory,  20  Iowa,  399,  per  Dillon,  J.;  Torbert  v,   Hayden,    11  W*»  435  ♦* 
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ing  a  change  of  possession  was  the  prevention  of  secret  trans- 
fers of  personal  property ;  and  this  is  done  away  with  by 
the  statutes  providing  for  the  recording  of  mortgages  of  such 
property.  Modern  legislation,  in  obedience  to  the  wants  of 
trade,  has,  through  the  recording  acts,  enabled  the  mort- 
gageor  to  retain  possession  of  the  property  without  invali- 
dating the  security.  This  change,  giving  owners  of  personal 
property  the  privilege  of  using  it  as  security  without  any 
actual  change  of  possession,  has  given  an  additional  value  to 
such  property,  and  been  highly  beneficial  to  the  community. 

Under  the  registry  laws,  the  retaining  of  possession  by  the 
mortgageor  being  no  longer  required,  and  no  longer  a  badge 
of  fraud  in  law,  there  is  no  reason  why  a  reasonable  use  of 
the  property  by  the  mortgageor  should  be  held  to  consti- 
tute fraud  in  law.  If  the  use  be  such  that  the  property  is  not 
consumed  by  the  very  act  of  using  it,  there  can  be  no  reason- 
able objection  to  allowing  such  use.  It  is  to  the  advantage, 
rather  than  the  injury,  of  creditors  of  the  mortgageor,  that 
he  should  be  allowed  to  make  a  beneficial  and  reasonable 
use  of  the  property.'  If,  for  instance,  a  livery  stock  of 
horses  and  carriages  be  mortgaged  for  a  sum  very  much  less 
than  its  intrinsic  value,  and  possession  be  retained  by  the 
mortgageor,  a  reasonable  use  of  the  property  would  not  be 
incompatible  with  an  honest  purpose,  but  would  rather  be  a 
necessary  incident  flowing  from  the  right  of  possession  under 
the  law.* 

There  is,  generally,  good  reason  why  the  mortgageor  of  a 
stock  of  goods  should  remain  in  possession  of  the  goods, 
and  continue  to  sell  them  in  the  usual  course  of  his  trade. 
It  may,  as  a  rule,  be  assumed  that  he  can  manage  them  better 
than  the  mortgagee,  even  if  any  one  could  be  found  willing 
to  make  a  loan,  and  take  the  business  of  the  borrower  in 
charge  in  order  to  obtain  security.     Such  a  transfer  of  the 

Smith  V,  Moore,  ii  N.  H.  55;  Hoyt  v,  Remick,  11  N.  H.  285;  Clancy  v. 
Frazer,  8  Gill  &  J.  398;  Hambleton  v.  Hayward,  2  Har.  &  J.  446;  Gregory 
V.  Perkins,  4  Dev.  50;  Hobbs  v.  Ward,  i  J.  J.  Marsh.  282. 

*  Per  Dillon,  J.,  in  Hughes  v.  Cory,  20  Iowa,  399. 

*  /'/r.Lowe,  C.  J.,  in  Torbert  v.  Haydcn,  11  Iowa,  435. 
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business  would  be  productive  of  loss  to  both  the  parties  to 
the  mortgage.  Neither  can  a  trader  or  manufacturer  stop 
his  business  in  order  to  afford  security  to  a  mortgagee  of  his 
stock.  If  he  were  required  to  do  this,  he  might  better,  upon 
the  first  pinch  for  money,  abandon  every  thing  to  his  cred- 
itors, and  move  to  a  State  where  he  can  continue  his  business, 
and  his  goods  will  avail  him  something  as  security  for  loans; 
where  he  is  in  no  danger  of  being  told  by  a  court  that  by 
continuing  his  business  after  making  a  mortgage  he  has 
committed  a  fraud  against  his  creditors,  and  shall  not  be  heard 
to  say  that  he  intended  no  fraud,  and,  in  fact,  committed 
none. 

Upon  principle,  a  mortgage  of  a  stock  of  merchandise 
which  provides  that  the  mortgageor  may  sell  the  goods  in  the 
usual  course  of  trade,  he  agreeing  to  keep  up  the  stock  to 
its  value  at  that  time,  and  to  apply  a  portion  of  the  proceeds 
of  the  sales  to  the  payment  of  the  debt  secured  by  the 
mortgage,  should  not  be  held  to  be  fraudulent  on  its  face.' 
Judge  Dillon,  delivering  the  judgment  of  the  Supreme 
Court  of  Iowa  to  this  effect,  said  :  **  If  the  debt  be  real,  and 
the  creditor  in  good  faith  desires  security,  what  objection  is 
there,  in  reason,  to  just  such  a  transaction  as  that  which  is 
described  in  the  mortgage  now  before  us  ?  The  debtor  is  a 
merchant.  He  cannot  pay  at  maturity.  He  wishes  time  to 
dispose  of  his  goods  in  the  usual  way ;  and  to  secure  that, 
and  to  prevent  a  sacrifice  at  forced  sale,  is  willing  to  give 
one  of  his  largest  creditors  a  mortgage  on  his  stock.  He  is 
acquainted  with  the  stock,  has  a  business  established,  and 
can  probably  dispose  of  the  goods  more  advantageously, 
both  for  himself  and  his  creditors,  than  the  mortgagee  could 
himself  do  if  he  should  take  possession.  Why,  we  ask, 
should  he  not  be  permitted  to  stipulate  for  time,  and  for  the 
right  to  dispose  of  his  goods  and  apply  the  proceeds  to  the 
payment  of  his  debts  ?  No  reason  can  be  given,  unless  the 
arrangement  be  such,  from  its  intrinsic  nature  or  inevitable 
tendency,  as  necessarily  or  injuriously  to  affect  or  impair  the 

*  Hughes  V,  Cory,  20  Iowa,  399. 
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rights  of  other  creditors."  Examining  the  reservations  of  the 
mortgage,  the  learned  judge  concludes  that  they  cannot  be 
made  the  means  of  defrauding  other  creditors,  either  by  ward- 
ing them  off,  or  by  enabling  the  mortgageor  to  secure  the 
enjoyment  of  the  property  to  himself.  The  mortgageor's 
right  of  reserving  a  part  of  the  proceeds  of  the  sales  is  more 
favorable  to  his  other  creditors  than  would  be  a  provision  that 
the  mortgagee  should  receive  all  the  proceeds  of  sales ;  and 
yet,  as  will  presently  be  noticed,  the  leading  courts  that 
hold  such  mortgages  fraudulent  in  law,  hold  also  that  they 
are  not  fraudulent  per  se  when  the  proceeds  of  the  sales  are 
to  be  paid  wholly  to  the  mortgagee. 

Before  entering  further  upon  the  consideration  of  this 
subject,  it  is  deemed  best  to  state  what  the  doctrine  of  the 
American  courts  is  in  relation  to  such  mortgages ;  and,  not 
only  on  account  of  the  diversity  of  doctrine  held,  or  rather  the 
numerous  modifications  made  of  the  principal  doctrine,  but 
also  because  of  the  diversity  of  reasons  given  by  different 
courts  for  holding  the  same  doctrine,  it  is  deemed  best  to 
state  the  rule  adopted  in  each  of  the  different  States  that 
have  passed  upon  the  question. 

In  Alabama,  a  mortgage  by  a  debtor  engaged  in  mercan- 
tile business,  reserving  to  him  the  possession  of  the  goods, 
and  the  right  to  continue  to  carry  on  the  business  as  before,  is 
not  fraudulent  in  law;  but  if  the  debtor  was  insolvent,  or  in 
failing  circumstances,  when  he  executed  the  mortgage,  and 
the  mortgagee  knew  that  fact,  there  is  a  presumption  of  fraud, 
which,  if  not  rebutted  by  other  facts  and  circumstances,  will 
make  the  instrument  fraudulent  and  void  as  to  creditors.' 

In  Georgia,  the  Code  provides  that  a  mortgage  may  cover 
a  stock  of  goods,  or  other  things,  in  bulk,  but  changing  in 
specifics,  in  which  case  the  lien  is  lost  on  all  articles  disposed 
of  by  the  mortgageor  up  to  the  time  of  foreclosure,  and 
attaches  on  the  purchases  made  to  supply  their  place."     But 

'  Constantine  v.  Twelves,  29  Ala.  607  ;  Ticknor  v.  Wis  wall,  9  Ala.  305, 
approving  the  Massachusetts  cases ;  Wiley  z/.  Knight,  27  Ala.  336;  Price  v, 
Mazange,  31  Ala.  701. 

'  Code  1873,  sec.  1954. 
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such  a  mortgage  can  only  cover  an  amount  of  goods  equal  to 
that  on  hand  at  the  time  of  the  mortgage/     It  would  be  a 
fraud  upon  the  mortgageor's  creditors  to  make  a  mortgage 
upon  a  small  stock  of  goods  and  allow  it  to  be  enforced  upon 
a  large  stock,  purchased  upon  credit  soon  afterwards.     But 
the  mortgage  is  good  upon  future  purchases  to  the  extent  of 
the  value  of  the  goods  at  the  time  of  the  mortgage,  although 
such  purchases  were  made  on  credit  and  remain  unpaid  for. 
As  a  matter  of  course,  if  the  goods  brought  into  the  stock 
were  stolen,  or  were  at  the  time  subject  to  some  other  lien, 
or  some  third  person  had  at  the  time  a  valid  title  to  them, 
the  mortgage  would  not  cover  them."     Such  a  mortgage 
does  not  cover  goods  added  to  the  stock  by  any  one  other 
than  the  mortgageor,  and  not  even  additions  made  by  a  new 
firm,  which  has  purchased  the  stock,  and  of  which  the  mort- 
gageor remains  a  member.^ 

In  Illinois,  the  New  York  decisions  are  followed,  holdings 
that  if  by  any  arrangement,  express  or  implied,  the  mort- 
gageor is  permitted  to  continue  the  sale  of  a  mortgaged 
stock  of  goods  at  retail,  for  his  own  benefit,  the  mortgage  is 
unavailing  against  his  judgment-creditors ;  and  such  arrange- 
ment or  permission,  when  not  contained  in  the  mortgage, 
may  be  found  by  the  jury  from  the  attending  circumstances.* 
A  provision  in  a  mortgage  of  a  stock*  of  wines,  liquors, 
cigars,  and  saloon  fixtures  and  furniture,  that  the  mortgagee 
may  retain  possession  of  the  property,  and  use  and  enjoy  it 
until  default,  does  not  necessarily  imply  that  the  mortgageor 
may  sell    the    same,  although   he  is  a   trader   in   liquors.* 


'  Chisholm  v.  Chittenden,  45  Ga.  213. 

"  Goodrich  v.  Williams,  50  Ga.  425 ;  Johnson  v.  Patterson,  2  Woods,  443* 

3  Anderson  v,  Howard,  49  Ga.  313. 

4  Simmons  v.  Jenkins,  76  111.  479,  following  Gardner  v.  McEwcn,  19  N.  \. 
123;  Edgell  V,  Hart,  9  N.  Y.  213.  The  question  of  fraud,  in  such  cases,  is 
declared  to  be  one  for  the  jury.  See  also  Davis  v.  Ransom,  18  III.  396;  In  re 
Forbes,  5  Biss.  ^  10.  In  Read  v,  Wilson,  22  111.  377,  it  was  held,  that  if  the 
mortgagee  in  such  a  mortgage  lakes  possession  of  the  properly  before  the  rights 
of  creditors  intervene,  his  possession  is  not  vitiated  by  the  vicious  provision 
in  the  mortgage. 

5  Cleaves  v,  Herbert,  61  III.  126. 
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Where  a  mortgage  covers  different  kinds  of  property,  —  as 
for  example,  a  stock  of  goods  in  a  store,  held  for  the  purposes 
of  trade,  and  also  horses  upon  a  farm,  —  it  does  not  follow  that 
the  mortgagee,  by  permitting  the  mortgageor  to  sell  his  stock 
of  goods  in  the  usual  way,  thereby  loses  his  right  to  enforce 
his  mortgage  lien  upon  the  horses.  "  The  utmost  that  could 
be  said  to  his  injury  would  be,  that,  where  the  bona  fides  of 
the  mortgage  come  in  question,  the  fact  that  he  has  permitted 
the  mortgageor  to  use  the  goods  in  a  manner  inconsistent 
with  his  own  rights  as  mortgagee,  is  a  circumstance  which  a 
jury  would  have  a  right  to  consider  in  determining  the  ques- 
tion whethier  the  mortgage  was  originally  made  to  defraud 
creditors,  and  is  therefore  equally  void  as  to  both  goods 
and  horses.  The  degree  of  weight  to  be  given  to  this  cir- 
cumstance would,  of  course,  greatly  depend  upon  the  other 
evidence  in  each  case.  Taken  by  itself,  and  with  no  other 
circumstances  to  throw  discredit  upon  the  mortgage,  it 
would  merely  show  that  the  mortgagee  had  consented  to 
release  the  goods  from  the  lien  of  his  mortgage,  thereby 
impairing  his  own  security  to  that  extent,  but  would  by  no 
means  justify  the  inference  that  he  intended  to  abandon  his 
lien  upon  the  horses.'*  *  These  principles  were  applied  to  a 
mortgage  covering  a  printing-press  and  its  appurtenances, 
and  certain  books  and  blanks  which  had  been  printed  by  the 
mortgageor,  and  which  were  held  by  him  for  sale.  The  latter 
property  he  continued,  with  the  knowledge  of  the  mort- 
gagee, to  sell  in  the  same  way  after  the  mortgage  as  before 
it  was  made ;  but  the  mortgagee  had  consented  to  no  dispo- 
sition of  the  other  part  of  the  property,  and  none  had  been 
made.  It  was  held,  therefore,  that  the  mortgagee's  waiver 
of  his  lien  as  to  the  books  and  blanks  did  not  affect  his  lien 
upon  the  printing-press  and  its  appurtenances." 

Moreover,  the  doctrine  is  still  further  qualified  in  a  decision 
upon  a  mortgage  which  provided  that  the  mortgageor  might 

*   Barnet  v,  Fergus,  51  III.  352, /^r  Lawrence,  J.     See  also  Read  v,  Wilson, 

22  111.  377- 

'  Barnet  v,  Fergus,  supra.    And  see  In  re  Kahley,  2  Biss.  383 ;  Goodheart 
V,  Johnson,  88  111.  58. 
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retain  possession  of  the  property,  and  use  it,  until  default. 
The  mortgageor  accordingly  sold  a  part  of  the  property,  and 
appropriated  the  proceeds  to  his  own  use.  There  was  also 
evidence  of  a  written  consent  from  the  mortgagee  to  the 
mortgageor  to  sell  the  mortgaged  property  at  public  or  pri- 
vate  sale.'  It  was  held,  that,  under  the  circumstances  of  the 
case,  the  sale  of  inconsiderable  parts  of  the  property  did  not 
render  the  transaction  fraudulent,  and  did  not  bring  the 
case  within  the  rule  of  Barnet  v,  Fergus. 

In  Indiana,  it  is  declared  that  a  mortgage  upon  a  stock 
of  merchandise,  which  contains  a  stipulation  that  the  mort- 
gageor may  sell  and  dispose  of  the  property,  but  contains  no 
covenant  that  the  mortgageor  shall  apply  the  proceeds  of 
sales  of  the  mortgaged  stock  to  the  payment  of  the  mort- 
gage debt,  or  the  debt  of  any  other  creditor,  is  void  upon 
its  face  as  against  other  creditors  of  the  mortgageor.'  The 
law  upon  this  point  was  determined  to  like  effect  by  the 
Supreme  Court  of  the  United  States,  in  Robinson  v.  Elliott,' 
with  especial  reference  to  the  statutes  and  decisions  of  this 
State.  "We  are  not  prepared,"  said  Mr.  Justice  Davis, "to 
say  that  a  mortgage  under  the  Indiana  statute  would  not  be 
sustained,  which  allows  a  stock  of  goods  to  be  retained  by 
the  mortgageor,  and  sold  by  him  at  retail  for  the  express 
purpose  of  applying  the  proceeds  to  the  payment  of  the 
mortgage  debt.  Indeed,  it  would  seem  that  such  an  arrange- 
ment, if  honestly  carried  out,  would  be  for  the  mutual 
advantage  of  the  mortgagee  and  the  unpreferred  creditors. 
But  there  are  features  engrafted  upon  this  mortgage  which 
are  not  only  to  the  prejudice  of  the  creditors,  but  which 
show   that   other   considerations   than   the   security  of  th^ 

'  Goodheart  v,  Johnson,  88  III.  58,  62;  7  Cent  L.  J.  234. 

»  In  re  Burrows  (U.  S.  Dist.  Ct.  Ind.),  5  N.  Y.  Week.  Dig.  137;  Morley 
V.  Letts,  61  Ind.  11.    In  this  case,  the  phrase,  *'with  the  privilege  of  using  ^ 
same,*'  was  construed  to  mean  a  power  to  sell  and  dispose  of  the  stock.    ^ 
Jordan  v.  Turner,  3  Blackf.  309.     And  see  New  Albany  Ins.  Co.  v.  Wilcox**'"' 
21  Ind.  355,  cited  in  the  foregoing  case,  and  also  relied  upon,  as  indicating 
law  in  Indiana,  by  Judge  Davis,  in  Robinson  v,  Elliott,  22  Wall.  513;  J°^ 
z/.  Turner,  3  Blackf.  309 ;  Maple  v.  Bumside,  22  Ind.  139. 

3  22  Wall.  513. 
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mortgagees,  or  their  accommodation  even,  entered  into  the 
contract.  Both  the  possession  and  right  of  disposition 
remain  with  the  mortgageors.  They  are  to  deal  with  the 
property  as  their  own,  sell  it  at  retail,  and  use  the  money 
thus  obtained  to  replenish  their  stock.  There  is  no  covenant 
to  account  with  the  mortgagees,  nor  any  recognition  that  the 
property  is  sold  for  their  benefit.  Instead  of  the  mortgage 
being  directed  solely  to  the  bona  fide  security  of  the  debts 
then  existing,  and  their  payment  at  maturity,  it  is  based  on 
the  idea  that  they  may  be  indefinitely  prolonged."  The 
mortgage  in  this  case  was  given  to  indemnify  an  indorser 
for  the  debtor's  accommodation,  and  stress  is  laid  upon  the 
apparent  intention  of  the  parties  that  the  business  should 
be  carried  on  by  the  continued  renewal  of  the  notes  upon 
which  the  indorser  was  liable ;  and  it  was,  in  fact,  so  carried 
on  for  more  than  two  years.  The  necessary  result  of  the 
mortgage  was  to  allow  the  mortgageors,  under  cover  of  the 
mortgage,  to  sell  the  goods  as  their  own  and  appropriate  the 
proceeds  to  their  own  purposes ;  and  this,  too,  for  an  indefi- 
nite length  of  time.  Such  a  mortgage,  in  the  opinion  of  the 
court,  is  objectionable  as  being  no  security  to  the  mortgagees, 
and  as  operating  to  ward  off  other  creditors;  and  as  the 
instrument,  on  its  face,  shows  that  the  legal  effect  of  it  is  to 
delay  creditors,  the  law  imputes  to  it  a  fraudulent  purpose. 

In  Iowa,  a  chattel  mortgage  which  allows  the  mortgageor 
to  retain  possession  and  dispose  of  the  mortgaged  goods  is 
held  not  to  be  fraudulent  in  law,  but  affords,  at  most,  only  a 
pritna  facie  badge  of  fraud,  which  may  be  removed  by  proper 
evidence  that  there  was  no  fraud  in  fact.* 

In  Kentucky  J  a  mortgage  which  permits  the  mortgageor  to 
retain  possession,  and  sell  and  replenish  the  stock  in  his 
hands  in  the  ordinary  course  of  business,  without  accounting 
to  the  mortgagee,  is  not  fraudulent  per  se.  Such  a  mortgage 
may  wear  a  badge  of  fraud;  but  it  is  not  such  evidence 
of   meditated   fraud   on  the   part  of  the  mortgageor  as  is 


*  Torbcrt  v.  Hayden,  1 1  Iowa,  435  ;  Hughes  v,  Cory,  20  Iowa,  399 ;  Adler 
V.  Claflin,  17  Iowa,  89. 
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requisite  to  establish  an  allegation,  by  an  attaching  creditor, 
of  a  sale  of  his  property  with  the  fraudulent  intention  of 
hindering  and  delaying  his  creditors/  Neither  is  an  attempt 
to  make  a  mortgage  embrace  subsequently  acquired  prop- 
erty, though  ineffectual,  and  perhaps  prejudicial  to  creditors 
as  presenting  an  apparent  obstacle  to  the  enforcement  of 
their  legal  remedies,  any  reason  for  declaring  the  mortgage 
void.' 

In  Maine,  the  question  of  fraud  in  a  mortgage  which 
allowed  the  mortgageor  to  retain  possession  of  the  propert}', 
and  to  dispose  of  it,  is  one  for  the  jury  to  determine  from 
all  the  evidence  in  the  case.3  And  so  a  mortgage  of  perish- 
able goods,  such  as  a  stock  of  groceries,  meats,  fruits,  and 
vegetables,  which  provides  that  the  mortgageor  may  remain 
in  possession  for  a  year,  is  not  necessarily  fraudulent.  The 
character  and  condition  of  the  goods  are  only  matters  to 
be  considered  by  the  jury  in  determining  whether  there  was 
fraud  in  fact.* 

A  mortgage  duly  recorded  cannot  be  pronounced  fraudu- 
lent upon  its  face  because  it  covers  property  of  a  manufac- 
turing company,  and  provides  that  the  company  may  retain 
possession,  and  manufacture  and  sell  their  goods,  even  if  it 
stipulates  that  such  possession  shall  continue  beyond  the 
time  when  the  debt  becomes  due  ;  provided  such  possession 
is  not  inconsistent  with  the  security  of  the  mortgagee.^ 

In  Maryland,  while  a  mortgage  of  goods  in  a  store  does 
not,  at  law,  as  against  a  creditor  of  the  mortgageor,  cover 
renewals  and  substitutions-  for  such  goods,  the  mortgage  is 
valid  as  to  such  goods  as  were  in  the  store  at  the  time  of  the 
mortgage.  Where  the  mortgagee  sues  for  the  taking  of  the 
goods  by  a  creditor,  the  burden  is  upon  him  to  show  that  the 
goods  seized  were  on  the  premises  at  the  date  of  the  mort- 

*  Ross  V,  Wilson,  7  Bush,  29. 
»  Ibid. 

3  Stedman  v.  Vickery,  42  Me.  132.     And  see  Brown  v,  Thompson,  59  ^^ 
372;   Melody  v.  Chandler,  12  Me.  282;  Abbott  v,  Goodwin,  20  Me.  408. 
■♦  Googins  V.  Gilmore,  47  Me.  9. 
5  Brinley  v.  Spring,  7  Me.  241, 
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gage.'  No  question  seems  to  have  been  made  as  to  any 
fraud  in  such  transaction.  It  seems  that  a  mortgage  may 
create  a  valid  lien,  in  equity,  upon  subsequently  acquired 
property." 

In  Massachusetts,  a  mortgage  of  a  trader's  stock  is  not 
necessarily  fraudulent,  although  it  provides  that,  until  condi- 
tion broken,  he  may  remain  in  possession  of  the  property, 
and  may  sell  and  dispose  of  the  goods.3  It  may  well  be 
that  sych  a  mortgage  was  made  with  no  other  than  an 
honest  purpose  of  securing  the  mortgagee.  It  may  happen 
that  the  mortgaged  stock  much  exceeds  in  value  the  debt 
for  which  security  is  required,  and  the  creditor  might  be 
willing  to  consent  to  the  disposition  of  a  part  of  the  goods 
mortgaged,  being  satisfied  that  the  goods  remaining  would 
furnish  an  adequate  security.^ 

A  mortgage  of  property  consisting  in  part  of  groceries 
and  provisions,  conditioned  that  the  mortgagee  shall  not, 
except  with  the  consent  in  writing  of  the  mortgageor,  sell  or 
remove  the  same  from  the  building  in  which  it  is  situated,  is 
not  necessarily  given  in  fraud  of  creditors  because  it  also 
provides  that  the  mortgageor  may  retain  possession  of  the 
mortgaged  property,  and  use  and  enjoy  the  same ;  nor  can 
the  consent  of  the  mortgagee  that  the  mortgageor  might  sell 
and  consume  the  property  be  inferred.  So  far  as  there  is 
any  evidence  of  an  arrangement  in  fraud  of  creditors,  the 
question  of  fraud  should  be  submitted  to  the  jury.  All  the 
facts  surrounding  the  transaction  are  to  be  taken  into  ac- 
count collectively.5 

Articles  in  their  nature  consumable  by  use,  may  be  mort- 
gaged without  any  imputation  of  fraud,  provided  they  are 
not  to  be  used,  and  are  kept  without  damage  until  the  mort- 

'  Hamilton  v.  Rogers,  8  Md.  301. 

'  Friebert  z/.  Burgess,  11  Md.452;   Butler  z/.  Rahm,  46  Md.  541. 

3  Jones  V.  Huggeford,  3  Mete.  515;  Briggs  v.  Parkman  2  Mete.  258;  Bar- 
nard V.  Eaton,  2  Gush.  294;  Cobb  v.  Farr,  16  Gray,  597.  And  see  Rowley 
V.  Riec,  II  Mete.  333. 

4  Ibid, 

s  Sleeper  t^.  Chapman,  121  Mass.  404;  Briggs  z/.  Parkman,  2  Mete.  258. 
And  see  Cobb  v.  Farr,  16  Gray,  597. 


628      FRAUDULENT  MORTGAGES  OF  MERCHANDISE. 

• 

gage  debt  shall  become  payable ;  but  if  the  articles  mort- 
gaged are  perishable,  and  cannot  be  so  kept,  or  if  they  are 
mortgaged  under  an  agreement  or  understanding  that  they 
may  be  used  and  consumed  by  the  mortgageor,  the  transaction 
must  be  considered  as  collusive  and  fraudulent  against  cred- 
itors. Thus,  if  a  mortgage  of  all  the  hay,  grain,  and  prod- 
uce growing  on  a  farm  be  given  to  secure  the  payment  of  a 
sum  of  money  due  in  a  year,  and  the  mortgageor,  with  the 
knowledge  of  the  mortgagee,  and  without  objection  on  his 
part,  uses  and  consumes  the  property  in  the  same  manner  as 
he  would  have  done  if  no  mortgage  had  been  given,  the 
inference  is  that  the  mortgage  is  colorable  and  fraudulent 
against  his  creditors.'  An  agreement  that  in  case  the  mort- 
gageor should  make  large  sales  of  the  mortgaged  goods  he 
would  add  to  the  mortgagee's  security  by  other  property, 
may  tend  to  repel  an  inference  of  fraud  arising  from  such  a 
mortgage.*  But  the  intention  of  the  parties,  and  the  cir- 
cumstances attending  the  transaction,  may  always  be  shown 
in  order  to  repel  a  presumption  of  fraud.  Whether,  in  any 
case,  fraud  exists,  is  to  be  decided  on  the  whole  evidence.^ 
Whenever  the  terms  and  stipulations  of  a  contract  are  by 
possibility  compatible  with  good  faith,  and  have  upon  the 
face  of  them  the  essential  elements  of  a  legal  contract,  the 
question  of  fraudulent  intent,  and  want  of  good  faith,  is  to  be 
submitted  to  the  jury,  'the  supposed  badges  of  fraud  are 
open  to  explanation,  and  may  be  shown  to  be  consistent  with 
honesty  of  purpose  and  good  faith  in  the  parties.^ 

In  Michigan,  a  mortgage  of  a  stock  of  goods,  which  leaves 
the  mortgageor  in  possession,  with  authority  to  sell  the 
same  in  the  usual  course  of  business,  is  good  between  the 
parties,  and  is  not  fraudulent  on  its  face  as  against  the  nflort- 
gageor*s  creditors.^     The  question   of  fraud  is   one  to  be 


*  Robbins  v.  Parker,  3  Mete.  117. 
'  Briggs  V,  Parkman,  2  Mete.  258. 

3  Homes  v.  Crane,  2  Pick.  607. 

4  Jones  V.  Huggeford,  3  Mete.  515,  per  Dewey,  J. 

5  Gay  V,  Bidwell,  7  Mich.  519;  Oliver  v.  Eaton,  7  Mich.  108;  TheP«°P* 
V.  Bristol,  35  Mich.  28;  Fry  v,  Russell,  35  Mich.  229. 
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determined  by  the  jury,  from  all  the  circumstances  of  the 
case  bearing  upon  the  good  faith  of  the  transaction.  Each 
case  is  considered  by  itself,  and  stands  upon  its  own  merits. 
A  mortgage  of  a  stock  of  goods  in  a  store,  which  is  other- 
wise valid,  is  not  rendered  void  by  a  proviso  that  the  mort- 
gageor  **  shall  be  allowed  to  continue  the  sale  of  goods  from 
said  store  as  though  this  instrument  was  not  made."  This 
clause  simply  authorizes  sales  in  the  ordinary  course  of 
business,  and  mortgages  reserving  such  a  power  to  the  mort- 
gageor  have  uniformly  been  held  valid  in  this  State.' 

The  decisions  go  still  farther,  and  make  valid  and  effectual 
a  mortgage  of  goods  which,  in  terms,  covers  subsequent  pur- 
chases. Thus,  a  mortgage  of  a  stock  of  goods,  which  per- 
mitted the  mortgageor  to  sell  in  the  ordinary  course  of  trade, 
and  required  him  to  keep  his  stock  of  like  goods  to  a  speci- 
fied amount  as  security  to  the  mortgagee,  was  held  to  cover 
goods  so  purchased  and  added  to  the  stock.'' 

In  Minnesota,  a  chattel  mortgage  not  followed  by  an 
immediate  delivery  and  continued  change  of  possession  of 
the  mortgaged  property  is  absolutely  void  ds  against  the 
creditors  of  the  mortgageor,  and  purchasers  in  good  faith, 
unless  it  appears  both  that  the  mortgage 'was  made  in  good 
faith,  without  the  purpose  of  defrauding  any  creditor,  and  that 
the  mortgage  was  duly  filed.3  Want  of  continued  change  of 
possession  makes  the  mortgage  prima  facie  fraudulent.^  Un- 
like the  statutes  of  some  other  States,  the  filing  of  the  mort- 
gage is  not  made  legally  equivalent  to  actual  delivery  and 
continued  change  of  possession,  but  it  merely  adds  another  to 
the  grounds  on  which  the  mortgage  will  be  declared  void.s  If 
a  mortgage  provide  that  the  mortgageor  may  retain  possession 
of  the  property  and  sell  it  as  his  own,  without  satisfaction  of 
the  mortgage  debt,  it  is  regarded  as  necessarily  fraudulent 

*  Wingler  v.  Sibley,  35  Mich.  231. 

*  Leiand  z/.  CoUver,  34  Mich.  418. 

3  2  Stats,  at  Large  (1873),  p.  714;  Laws  i860,  chap.  23;  Lienau  v,  Moran, 
5  Minn.  482.     And  see  Marsh  v.  Armstrong,  20  Minn.  81. 

4  Byrnes  v,  Braley,  6  Reporter,  688. 

5  Horton  v.  Williams,  21  Minn.  187,  per  Young,  J. 
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and  void  as  against  the  mortgageor's  creditors/  If  the 
intent  that  the  mortgageor  may  retain  possession  of  the  goods, 
and  dispose  of  them  as  owner,  is  apparent  in  the  mortgage 
itself,  the  existence  of  such  intent  is  to  be  determined  by 
the  court ;  otherwise  the  existence  of  the  intent  is  a  question 
for  the  jury,  upon  the  evidence.  But,  in  every  case,  if  the 
intent  is  found  to  exist,  the  law  declares  the  mortgage  fraud- 
ulent' In  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota,  it  was  held  that  a  clause  in  a  chattel 
mortgage  which  constituted  the  mortgageor  the  agent  of  the 
mortgagee  to  dispose  of  the  mortgaged  goods  and  account 
for  their  proceeds,  with  no  right  or  power  to  sell  for  his  own 
use,  is  not  inconsistent  with  the  statutes  of  the  State,  and 
does  not  render  the  mortgage  fraudulent  on  its  face.3 

In  Mississippi,  it  is  settled  that  when  the  mortgage-deed 
does  not  in  terms  provide  that  the  mortgageor  may  retain 
possession  of  the  mortgaged  stock  of  goods  and  sell  them, 
but  the  mortgagee  permits  him  to  dispose  of  them,  the  deed 
is  not  per  se  fraudulent  and  void.  A  trust-deed  of  a  stock 
of  goods,  which  permitted  the  mortgageor  to  remain  in  pos- 
session until  default,  and  provided  that  thereupon  he  should 
deliver  possession  of  so  much  of  the  stock  as  might  be  then 
on  hand,  to  be  sold  by  the  trustee  in  satisfaction  of  the  debt 
secured,  was  adjudged  not  to  be  void  upon  its  face.^  The 
fact  that  the  goods  were  sold  with  the  mortgagee's  consent 
may  be  a  circumstance  from  which  a  jury  might  infer  fraud, 
and  may  make  the  mortgage  prima  facie  fraudulent;  or  the 
disposal  of  the  goods  may  have  been  innocently  or  care- 
lessly made,  without  any  intention  on  the  part  of  either  of 
the  contracting  parties  to  defraud  any  creditor.  The  ques- 
tion whether  there  was  a  fraudulent  intent  in  such  case  is 
a  question  for  the  jury  alone.  Moreover,  even  a  mortgage 
which  provides  that  the  mortgageor  may  retain  possession, 

*  Chophard  v.  Bayard,  4  Minn.  533. 

'  Gere  v,  Murray,  6  Minn.  305;   Horton  v.  Williams,  21  Minn.  187. 

3  Hawkins  v,  Hastings  Bank,  i  Dill.  462  (citing  Conkling  v,  Shelley,  38  N. 
Y.  360.) 

4  Summers  v,  Roos,  42  Miss.  749;  Hilliard  v,  Cagle,  46  Miss.  309. 
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and  continue  to  use  and  have  the  right  to  dispose  of  the 
goods  mortgaged,  until  the  mortgagee  shall  take  possession, 
is  voidable  only  by  those  creditors  who  obtain  liens  upon 
the  property  before  the  mortgagee,  in  fact,  takes  possession.* 
A  mortgage  of  property  the  use  of  which  involves  its  con- 
sumption is  not  in  itself  fraudulent,  unless  the  use  of  it  is 
expressly  reserved  in  the  deed.  The  intention  of  the  parties 
in  making  the  instrument  may  be  shown  to  have  been  without 
fraud.  The  fact  of  the  mortgageor's  possession  of  such 
property,  and  use  of  it,  with  the  consent  of  the  mortgagee, 
is  only  evidence  upon  the  question  of  fraudulent  intent.' 

In  Missouri,  a  mortgage  of  a  trader's  or  manufacturer's 
stock  in  trade,  which  permits  the  mortgageor  to  remain  in 
possession  for  the  purpose  of  carrying  on  his  business  and 
selling  the  goods  in  the  usual  manner,  is  regarded  as  fraudu- 
lent and  void  as  against  existing  and  subsequent  creditors 
and  purchasers.  Such  a  mortgage  is  declared  to  be,  in  effect, 
a  conveyance  to  the  mortgageor's  own  use.3  Although -the 
instrument  does  not  expressly  provide  that  the  mortgageor 
shall  remain  in  possession,  and  continue  to  dispose  of  the 
goods  in  the  usual  course  of  his  business,  it  is  sufficient  to 
avoid  it  if  it  appears,  from  a  consideration  of  the  whole  in- 
strument, that  such  was  the  intent  of  the  parties.-*  But  when, 
by  the  terms  of  the  instrument,  the  mortgageor  is  not  per- 
mitted to  dispose  of  the  goods  for  his  own  use,  but  is  re- 
quired to  apply  the  proceeds  to  the  discharge  of  the  debt 
secured  by  the  mortgage,  the  mortgage  is  not  void  as  being 
for  the  use  of  the   mortgageor.^     Moreover,  the  agreement 


'  Summers  v.  Roos,  42  Miss,  749. 

'  Ewing  V,  Cargill,  13  Smed.  &  M.  79;  Farmers'  Bank  of  Virginia  v. 
Douglass,  II  Smed.  &  M.  469. 

3  Lodge  V.  Samuels,. 50  Mo.  204;  Armstrong  v.  Tattle,  34  Mo.  432;  Brooks 
V.  Wimer,  20  Mo.  503 ;  Martin  v.  Maddox,  24  Mo.  575 ;  Martin  v.  Rice,  24 
Mo.  581  ;  Reed  v,  Pellctier,  28  Mo.  173;  White  v.  Graves,  8  Cent.  L.  J.  177 ; 
68  Mo.  218. 

^  Stanley  v.  Bunce,  27  Mo.  269;   Billingsley  v.  Bunce,  28  Mo.  547. 

5  Metzner  v,  Graham,  57  Mo.  404.  But,  in  an  earlier  case,  an  agreement  to 
apply  proceeds  of  sales  to  replenishing  the  stock  was  held  not  to  validate  the 
instrument     Walter  v,  Wimer,  24  Mo.  63. 
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for  the  disposal  of  the  goods,  to  render  the  mortgage  fraud- 
ulent in  law,  must  appear  on  the  face  of  the  deed,  either  in 
express  terms  or  by  necessary  implication/  The  language 
of  a  mortgage  covering  goods  in  a  store,  or  "  which  may  be 
added  from  time  to  time  to  said  stock,"  does  not  necessarily 
tend  to  the  conclusion  that  the  mortgageor  was  to  sell  the 
goods,  or  to  make  purchases  to  replenish  the  stock ; '  nor  is 
such  conclusion  to  be  drawn  from  a  clause  in  a  mortgage  of 
a  manufacturing  establishment,  that  it  should  cover,  "  also, 
all  property,  goods,  tools,  wares,  materials,  fixtures,  machin- 
ery, stock,  rough  or  finished  materials,  and  all  things  what- 
ever, now  or  that  may  be  hereafter  used,  bought,  or  belong 
to  the  said  party  of  the  first  part,  in  the  course  of  his  usual 
trade  or  business."  3  Therefore  such  mortgages  are  not 
void  in  law,  but  questions  of  fraud  arising  upon  them  are  for 
the  jury.  Though  a  mortgage  be  void  as  to  part  of  the 
property  covered  by  it,  on  account  of  a  power  of  disposal 
retained  by  the  mortgageor  over  such  part,  it  may  be  valid 
as  to  other  property  embraced  in  it.^ 

In  Nebraska,  the  statute  concerning  fraudulent  convey- 
ances provides,  that  unless  there  be  immediate  delivery  and 
continued  possession  of  the  property,  the  mortgage  is  pre- 
sumed to  be  fraudulent  and  void  against  creditors  of  the 
mortgageor,  and  subsequent  purchasers  in  good  faith ;  and  is 
conclusively  fraudulent  unless  it  be  made  to  appear  that  it 
was  made  in  good  faith,  without  any  intent  to  defraud  such 
creditors  or  purchasers.  Under  this  statute,  if  the  mortgage 
be  duly  recorded,  the  retention  of  possession  by  the  mort- 
gageor is  prima  facie  presumption  of  fraud,  which  might  be 
overcome  by  competent  testimony ;  but  if  no  evidence  of 
good  faith  is  produced,  this  presumption  becomes  conclu- 

*  Milburn  v,  Waugh,  1 1  Mo.  369. 

*  Voorhis  v.  Langsdorf,  31  Mo.  451;  The  Stale  v.  D'Oench,  31  Mo.  453* 
See,  however,  The  State  v.  Jacob,  2  Mo.  App.  183,  that  a  contemporaneous 
parol  agreement  that  the  mortgageor  may  dispose  of  the  goods  will  vitiate  the 
deed,  with  like  effect  as  if  it  appeared  on  the  face  of  the  instrument. 

3  The  State  v,  Tasker,  31  Mo.  445  ;  Voorhis  v,  Langsdorf,  31  Mo.  45'- 

*  The  State  v,  Tasker,  supra.     See  contra^  Russell  v.  Win-  e,  "SI  N*  Y. 

591. 


FRAUDULENT  MORTGAGES  OF  MERCHANDISE.      633 

sive  as  to  creditors  and  bona  fide  purchasers.'  Consequently, 
a  mortgage  of  a  stock  of  goods  which  the  mortgageor 
retained  possession  of,  and  disposed  of  in  the  usual  course 
of  business,  was  held  to  be  void.'  But  a  mortgage  which 
does  not  in  terms,  or  by  necessary  implication,  allow  the 
mortgageor  to  dispose  of  the  mortgaged  property,  but  merely 
provides  that  the  mortgageor  may  retain  the  use  of  the 
property,  is  not  fraudulent  in  law;  but  the  question  of 
fraudulent  intent  in  making  it  is  a  question  of  fact,  which 
must  be  submitted  to  the  jury.  The  court  cannot  look 
beyond  the  instrument  in  pronouncing  it  fraudulent.^  Al- 
though the  property  mortgaged  be  in  part  a  stock  of  goods, 
a  provision  in  the  mortgage  that  the  mortgageor  may  retain 
possession,  and  use  and  enjoy  the  same,  until  default,  does 
not  render  it  void  on  its  face.  The  question  of  intent,  in 
such  case,  must  be  submitted  to  the  jury.'^  Although  a 
mortgage  of  a  stock  of  goods  which  provides  that  the  mort- 
gageor may  sell,  in  the  ordinary  course  of  trade,  is  void  upon 
its  face  as  to  the  mortgageor's  creditors,  and  purchasers  from 
him  in  good  faith,  it  is  valid  between  the  parties.^ 

In  New  Hampshire,  a  mortgage  of  a  stock  of  goods  in  a 
store,  or  of  a  manufacturer's  stock,  accompanied  by  an  agree- 
ment between  the  parties,  whether  formal  or  not,  that  the 
mortgageor  shall  continue  in  possession  and  sell  the  goods 
as  before,  for  his  own  benefit,  followed  by  such  sale  in  fact,  is 
fraudulent  and  void  as  to  the  mortgageor's  creditors.  Such 
an  arrangement  is  regarded  as  inconsistent  with  the  avowed 
object  of  the  mortgage,  which  is  to  secure  a  debt.  A  secret 
purpose  to  protect  the  mortgageor  in  the  enjoyment  of  the 
property,  and  enable  him  to  set  his  other  creditors  at  defi- 
ance, is  conclusively   presumed.^     Although  there  was  no 

«  Pyle  V,  Warren,  2  Neb.  241  ;  Brunswick  v,  McClay,  7  Neb.  137. 
*  Tallon  V.  Ellison,  3  Neb.  63. 
3  Williams  v.  Evans,  6  Neb.  216. 
•     ♦  HedmaA  v.  Anderson,  6  Neb.  392. 

5  Gregory  v.  Whedon,  8  Neb.  373. 

6  Putnam  v,  Osgood,  51  N.  H.  192;  Ranlett  v,  Blodgett,  17  N.  H.  298; 
Coburn  v,  Pickering,  3  N.  H.  415,  And  see  Winkley  v.  Hill,  9  N.  H.  33; 
Coolidge  V.  Melvin,  42  N.  H.  520. 

VOL.  V.  NO.  5  42 
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agreement  or  understanding,  at  the  time  of  the  mortgage, 
that  the  mortgageor  might  continue  the  sale  of  the  mort- 
gaged goods,  a  subsequent  agreement  to  that  effect,  when 
carried  out,  will  have  that  effect ;  and  such  agreement  is 
proved  by  evidence  that  the  mortgageor  did  continue  to  sell 
the  mortgaged  goods  on  his  own  account,  with  the  knowl- 
edge of  the  mortgagee  and  without  objection  on  his  part.' 
Permitting  sales  to  a  substantial  amount  is  wholly  inconsist- 
ent with  the  avowed  object  of  the  mortgage,  and  is  only  a 
shield  to  the  mortgageor  against  the  claims  of  his  creditors. 

In  New  Jersey,  an  unrecorded  mortgage  of  personal  prop- 
erty, the  possession  of  which  remained  with  the  mortgageor, 
was  not  conclusively  void  as  against  the  mortgageor's  cred- 
itors, and  purchasers  without  notice,  prior  to  the  statute 
requiring  either  delivery  and  possession  or  record.  The 
mortgageor's  possession  was  regarded  as  prima  facie  evi- 
dence of  fraud,  but  might  be  explained.  It  merely  affected 
the  rule  of  evidence,  shifting  the  burden  of  proof  from  the 
party  attacking  the  mortgage  to  the  party  setting  it  up." 
In  a  mortgage  by  a  merchant  or  manufacturer,  of  his  stock 
of  goods,  permission  given  to  the  mortgageor  to  remain  in 
possession,  selling  and  disposing  of  his  stock  without  restric- 
tion, in  the  ordinary  course  of  trade,  is  only  evidence  of 
fraud  to  go  to  the  jury,  that  the  mortgage  was  made  and 
kept  on  foot  for  fraudulent  purposes.^ 

In  New  York,  the  question  of  fraud  in  chattel  mortgages 
is  materially  affected  by  statute ;  for  although  a  mortgage 
be  duly  filed,  it  is  presumptively  fraudulent  and  void  if  the 
mortgageor  remain  in  possession.-*  It  is  declared  that  every 
assignment  of  goods  and  chattels  by  way  of  mortgage  or 
security,  unless  accompanied  by  an  immediate  delivery,  and 
followed  by  an  actual  and  continued  change  of  possession 

»  Putnam  v.  Osgood,  52  N.  H.  148. 

*  Runyon  v,  Groshon,  12  N.  J.  Eq.  86.  And  sec  Parr  v.  Brady)  37  N.  J.  L* 
201. 

3  Miller  v.  Shreve,  29  N.  J.  L.  25a 

♦  Dutchcr  V.  Swartwood,  15  Hun,  31 ;  Smith  v.  Acker,  23  Wend.  653; 
Groat  V,  Rees,  20  Barb.  26. 
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of  the  things  mortgaged,  shall  be  presumed  to  be  fraudulent 
and  void  as  against  the  creditors  of  the  mortgageor,  or  sub- 
sequent purchasers  in  good  faith ;  and  shall  be  conclusive 
evidence  of  fraud,  unless  it  shadl  be  made  to  appear,  on  the 
part  of  the  person  claiming  under  such  mortgage,  that  the 
same  was  made  in  good  faith  and  without  intent  to  defraud 
such  creditors  or  purchasers.* 

With  some  fluctuation  of  opinion  in  the  courts,  the  doc- 
trine prevails,  that  an  agreement  between  the  mortgageor 
and  mortgagee  of  personal  property  that  the  former  may 
dispose  of  the  mortgaged  property  to  his  own  use,  renders 
the  mortgage  fraudulent  and  void  in  law.  But  it  is  regarded 
as  material  whether  the  agreement  be  contained  in  the 
mortgage  or  not.*  When  such  agreement  is  not  contained 
in  the  mortgage,,  the  question  of  its  existence,  and  of  the 
indications  of  fraud  arising  from  it  and  the  conduct  of  the 
parties,  is  one  for  the  jury .3  The  mere  fact  that  the  mort- 
gageor continues  to  sell  the  mortgaged  property,  consisting 
of  goods  in  a  store,  with  the  knowledge  of  the  mortgagee, 
does  not  render  the  mortgage  fraudulent  in  law,  as  against 
other  creditors,  in  the  absence  of  proof  that  this  was  pur- 
suant to  an  agreement  between  the  parties.^  The  court  can- 
not pronounce  the  mortgage  void,  unless  there  was  an  agree- 
ment, either  in  the  mortgage  itself  or  between  the  parties  to 
it,  the  necessary  construction  of  which  permitted  the  mort- 
gageor to  sell  the  mortgaged  property  for  his  own  benefit.s 
A  clause  in  a  mortgage  of  a  stock  of  goods,  which  purports 
to  extend  the  lien  of  the  mortgage  over  after-acquired  prop- 
erty, does  not  render  it  absolutely  void,  where  there  is  no 

■  3  Rev.  Stats.  143,  sec.  5. 

»  Griswold  V,  Sheldon,  4  N.  Y.  580;  Edgell  v.  Hart,  3  Barb.  380;  9  N.  Y. 
213;  Wood  V,  Lowry,  17  Wend.  492;  Gardner  v.  McEwen,  19  N.  Y.  123; 
Marston  v.  Vultree,  12  Abb.  Pr.  143;  8  Bosw.  129;  Ford  v.  Williams,  13  N. 
Y.  577;  Southard  v.  Benner,  72  N.  Y.  424;  Dodds  v.  Johnson,  3  Thomp.  & 
C.  215;  Diwer  v.  McLaughlin,  2  Wend.  596;  McLachlan  v,  Wright,  3  Wend. 
348;   In  re  Cantrell,  6  Ben.  482. 

3  Gardner  r.  McEwen,  19  N.  Y.  119. 

4  Frost  V.  Warren,  42  N.  Y.  204. 

5  Chatham  National  Bank  v,  O'Brien,  6  Hun,  231. 
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arrangement  permitting  the  mortgageor  to  deal  with  the 
goods  mortgaged,  and  the  absence  of  any  intent  to  defraud 
creditors  is  affirmatively  found.'  If  a  mortgage  be  void  and 
fraudulent,  by  reason  of  such*  an  agreement  as  to  part  of  the 
property  covered  by  it, — as  for  instance,  a  stock  of  goods, — 
it  is  void  and  fraudulent  as  to  all  the  property  embraced  in  it, 
although  the  agreement  does  not  apply  to  such  other  prop- 
erty.* An  agreement  that  the  mortgageor  shall  sell  the  mort- 
gaged goods  for  cash  only,  for  the  benefit  of  the  mortgagee, 
does  not  render  the  instrument  conclusively  fraudulent;  it 
only  raises  a  question  of  good  faith,  to  be  determined  by 
the  jury,  the  burden  of  proof  being  upon  the  party  who 
claims  under  the  mortgage.^  The  agreement  must  show 
that  the  proceeds  are  to  be  applied  wholly  to  the  mort- 
gagee's benefit;^  and  therefore  an  agreement  that  the 
mortgageor  may  use  the  proceeds  of  sales  for  his  support 
and  business,  and  shall  pay  to  the  mortgagee  such  sums 
as  he  can  spare  from  his  general  business,  will  invalidate  the 
mortgage.5 

Where,  also,  the  agreement  was  that  the  mortgageor,  who 
was  a  manufacturer,  should  remain  in  possession,  and  con- 
tinue to  manufacture  and  sell,  either  for  cash  or  on  credit, 
in  his  discretion,  the  cash  and  accounts  to  be  transferred  to 
the  mortgagee  and  applied  on  the  debt,  the  mortgage  was 
adjudged  fraudulent  as  to  creditors,  and  void,  becat^se  such 
an  arrangement  enabled  the  mortgageor  to  sell  his  entire 
stock  on  credit,  and  keep  his  other  creditors  at  bay.^  Treat- 
ing the  question  of  fraud,  in  such  case,  as  one  of  fact,  the  acts 
and  declarations  of  the  mortgageor  while  in  actual  posses- 

'  Yates  V,  Olmsted,  56  N.  Y.  632  (reversing  s,  c,  65  Barb.  43, 4^2,  and 
in  effect  overruling  Mittnacht  v.  Kelly,  3  Abb.  App.  Dec.  301). 

«  Russell  V,  Winne,  4  Abb.  Pr.  (N.  s.)  384;  j.  f.,  37  N.  Y.  591 ;  Mittnachl 
V.  Kelly,  3  Abb.  App.  Dec.  301 ;  3  Keyes,  407. 

3  Miller  v.  Lockwood,  32  N.  Y.  293;  Ford  v.  Williams,  24  N.  V.  359; 
Conkling  7/.  Shelley,  28  N.  Y.  360;  Johnson  z/.  Curtis,  42  Barb.  588. 

4  Dolson  V,  Saxton  (N.  Y.  Sup.  Ct.),  5  N.  Y.  Week.  Dig.  126. 

5  Southard  v.  Pinckney  (N.  Y.  Ct.  App.  1878),  6  N.  Y.  Week.  Dig.  33^- 
See  also  In  re  Barrows  (U.  S.  Dist.  Ct.  Ind.),  5  N.  Y.  Week.  Dig.  I3^- 

^  City  Bank  v.  Westbury,  16  Hun,  458. 
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sion  were  declared  competent  evidence  upon  the  question 
of  intent,  as  part  of  the  res  gestce^ 

It  seems,  also,  that  if  a  mortgagee  take  possession  of  the 
mortgaged  goods  before  any  other  lien  on  them  is  acquired, 
and  before  the  filing  of  a  petition  in  bankruptcy  against  the 
mortgageor,  the  lien  is  valid  against  his  creditors  and  his 
assignee  in  bankruptcy.*  Yet  the  Supreme  Court  of  the 
State  has  held  that  a  mortgage  which  is  fraudulent  in  law,  by 
reason  of  an  agreement  that  the  mortgageor  may  remain  in 
possession  and  sell  the  goods,  is  not  made  valid  by  the 
mortgagee's  subsequent  act  in  taking  possession  of  the  prop- 
erty.3 

It  is  to  be  observed  that  the  New  York  decisions  are 
based  upon  statutory  provisions  which  make  retention  of 
possession  prima  facie  evidence  of  fraud.  But  even  when 
thus  accounted  for,  they  have  little  in  them  to  deserve  com- 
mendation. "  If  we  should  undertake  to  follow  these 
decisions,  weshould  have  very  uncertain  guides,  and  be  pur- 
suing a  labyrinth  without  a  clew."  ^  They  are  far  from  unan- 
imous ;  and  while  recognizing  the  authority  of  the  case  of 
Smith  V,  Acker,5  they  seek  to  evade  its  force  by  drawing 
untenable  distinctions.  The  tendency  of  the  recent  cases 
upon  this  point  is  to  restrict  the  old  rule  of  constructive 
fraud,  so  far  as  possible  and  yet  hold  to  it  at  all.  Thus,  the 
fact  of  the  mortgageor's  continuing  to  sell  the  goods  is  not 
conclusively  fraudulent,  unless  it  be  shown  that  this  was  by 
an  agreement  of  the  parties  ;  and,  moreover,  the  parties  may 
agree  that  sales  may  be  made  by  the  mortgageor  for  cash, 
for  the  mortgagee's  benefit. 

In  North  Carolina,  a  provision  in  a  mortgage  of  a  stock  of 
merchandise,  that  the  mortgageor  is  to  remain  in  possession 
and  continue  to  sell  the  goods,  is  not  fraudulent  in  law,  but 


*  City  Bank  z/.  Wcstbury,  16  Hun,  458. 

*  Field  V.  Baker,  12  Blalchf.  438. 

3  Dulcher  v,  Swartwood  (N.  V.  Sup.  Ct.),  7  N.  Y.  Week.  Dig.  201. 

*  Per  Dillon,  J.,  in  Hughes  v.  Cory.  20  Iowa,  399. 

5  23  Wend.  625.    See  also  the  discordant  case  of  Levy  v,  Welsh,  2  Edw. 
Ch.  438. 
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raises  a  strong  presumption  of  fraud,  which  throws  the  bur- 
den of  disproving  it  upon  the  party  claiming  under  the 
mortgage.'  In  case  the  mortgageor  is  not  required  to 
account  for  the  proceeds  of  the  sales,  such  proceeds  sub- 
stantially belong  to  him,  to  be  expended  or  applied  as  he 
pleases.  In  the  meatime,  the  entire  stock  is  secure  from  the 
reach  of  his  creditors.  If  there  were,  moreover,  other  unse- 
cured creditors  at  the  time  of  the  mortgage,  and  the  debtor 
had  no  other  property  out  of  which  such  debts  could  be 
satisfied,  a  very  strong  case  of  presumptive  fraud  is  pre- 
sented ;  and  if  no  proof  to  rebut  such  presumption  is  offered 
for  the  jury  to  pass  upon,  the  presumption  raised  by  the  law 
becomes  conclusive.*  Such  presumption  of  fraud  is  not 
rebutted  by  proof  that  the  debt  secured  was  a  bona  fide 
debt,  and  that  the  insolvency  of  the  debtor  was  unknown  to 
the  mortgagee  at  the  time  of  the  execution  of  the  mort- 
gage.3  Neither  is  the  testimony  of  the  creditor  that  an 
intent  to  favor  the  mortgageor,  or  to  delay  or  defraud  his 
creditors,  was  not  in  his  mind  at  the  time,  sufficient  to  remove 
the  presumption  of  fraud,  arising  from  the  instrument  itself, 
and  from  evidence  alitmde  that  the  mortgageor  was  insolvent 
at  the  time,  and  all  his  other  property  under  mortgage,  and 
that  afterwards  he  continued  in  possession,  made  additions 
to  the  stock,  and  applied  the  proceeds  of  his  sales  to  his 
family  and  personal  expenses  and  the  payment  of  his  other 
debts.  If  the  law  adjudges  the  effect  of  a  transaction  to  be 
to  delay,  hinder,  or  defraud  creditors,  it  i%  to  be  regarded  as 
fraudulent,  although  this  may  not  have  been  the  actual  inten- 
tion of  the  parties.'* 

In  Ohio,  although  possession  on  the  part  of  the  mortgageor 
is  only  a  badge  of  fraud,  which  may  be  removed  by  showing 
the  transaction  was  honest,  a  power  of  sale  reserved  to  him, 
either  expressly  or  impliedly,  makes  the  transaction  void  in 

'  Chatham  v.  Hawkins,  76  N.  C.  335;  j.  r.,  80  N.  C  161 ;  Young r.  Booc, 
II  Ired.  L.  347. 

'  Per  Bynum,  J.,  in  Chatham  v.  Hawkins,  supra, 
3  Holmes  v.  Marshall,  78  N.  C.  262. 
*  Chatham  v,  Hawkins,  80  N.  C.  161. 
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law  as  against  subsequent  purchasers  and  execution-cred- 
itors.* If  the  power  of  disposition  appear  upon  the  face  of 
the  mortgage,  or  is  fairly  to  be  inferred  from  its  provisions, 
it  is  the  duty  of  the  court  so  to  declare  it,  without  submitting 
the  matter  to  the  jury  as  a  question  of  fact.  If  it  does  not 
so  appear,  but  is  so  understood  or  agreed  by  the  parties  at  the 
time  the  mortgage  is  executed,  it  is  equally  void ;  and  such  un- 
derstanding or  agreement  may  be  shown  by  parol  evidence, 
and  may  be  proved  by  the  conduct  of  the  parties  in  relation 
to  the  subject-matter  of  the  mortgage,  and  other  circum- 
stances. But  in  either  case,  where  the  fact  is  made  to 
appear,  the  mortgage  is  fraudulent  in  law,  irrespective  of  the 
intention  of  the  parties.*  A  stipulation  in  a  mortgage  which 
permits  the  mortgageor  to  sell  at  retail  only,  that  the 
mortgagee  shall  at  all  times  hold  absolute  and  exclusive 
possession  of  the  goods  as  against  all  persons  other  than  the 
mortgageor,  and  shall  release  all  claims  to  the  property  as 
soon  as  the  debt  shall  be  paid,  does  not  take  the  case  out  of 
the  rule.3  But  it  is  held  that  a  mortgage  with  a  power  of  dis- 
posal of  the  goods  reserved  to  the  mortgageor  is  valid 
between  the  parties  to  it,  and  when  the  mortgagee  takes  pos- 
session of  the  goods  before  the  creditors  of  the  mortgageor 
have  obtained  any  lien  upon  them,  or  purchasers  from  him 
have  acquired  any  rights,  the  mortgage  becomes  valid  so  as 
to  protect  the  property.^ 

In  a  recent  case,  the  court  limited  the  generality  of  the 
language  in  the  earlier  cases  to  the  facts  to  which  such  lan- 
guage was  applied.  It  is  observed  that  in  each  of  these 
cases  the  terms  of  the  mortgage  were  such  as  to  reserve  to 
the  mortgageor  the  right  to  sell  the  mortgaged  property  on 
his  own  account.  Therefore  it  is  only  a  power  of  sale  in 
the  mortgageor  which  leaves  in  him  a  dominion  over  the 
property,  inconsistent  with  the  alleged  lien  of  the  mortgage, 

*  Collins  V,  Myers,   16  Ohio,  547;  Goodenough  v.  Harris,  I  Disney,  53; 
Morris  r.  Devon,  2  Disney,  218;  In  matter  of  Manly,  2  Bond,  261. 
'  Freeman  v,  Rawson,  5  Ohio  St.  i,  per  Ranney,  J. 
3  Harmon  v.  Abbey,  7  Ohio  St.  218. 
^  Brown  v,  Webb,  20  Ohio,  389. 
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that,  according  to  these  earlier  cases,  is  fraudulent  per  se. 
The  court  therefore  limit  the  doctrine  accordingly,  and  hold 
that  a  stipulation  in  a  mortgage  of  goods  that  the  mortgageor 
shall  retain  possession  and  sell  the  goods  in  the  usual  retail 
way,  paying  over  the  money  secured  therefor  to  the  mort- 
gagee as  the  goods  are  sold,  does  not  render  the  mortgage 
per  se  fraudulent  and  void  as  against  creditors  of  the  mort- 
gageor.* Mr.  Justice  Scott,  delivering  the  judgment  of  the 
court,  said :  "  The  fact  that  the  goods  may  be  thus  sold  for 
the  sole  benefit  of  the  mortgagees,  and  the  proceeds  applied 
in  discharge  of  the  mortgage  debt,  is  entirely  consistent 
with  the  idea  of  a  lien  upon  the  goods  for  the  security  of  the 
mortgagees.  And  the  fact  that  the  proceeds  cannot  be 
applied  otherwise,  at  the  pleasure  of  the  mortgageor,  is  in- 
consistent with  the  idea  of  his  absolute  ownership.  That  the 
mortgageor  should  thus  act  as  the  agent  of  the  mortgagees 
in  selling  the  goods  for  their  benefit,  is  not  necessarily  in 
fraud  of  the  rights  of  other  creditors ;  and  if  the  transaction 
is  bona  fide,  it  is  difficult  to  see  why  it  should  not  be  upheld. 
Such  an  arrangement  raises  only  a  question  of  good  faith, 
to  be  determined  by  the  jury  in  the  light  of  all  the  evidence, 
and  is  not  per  se  fraudulent.'* 

In  Rhode  Island,  although  a  mortgage  of  a  manufacturer's 
or  trader's  stock  of  goods,  together  with  all  additions  to  the 
same,  or  renewals  of  it,  that  might  afterwards  be  made,  is  in 
itself  ineffectual  to  vest  in  the  mortgagee  a  legal  title  to  the 
property  afterwards  acquired,'  yet  if  the  mortgagee  take 
possession,  under  the  mortgage,  of  the  property  after  it  has 
been  acquired  by  the  mortgageor,  the  title  vests  in  the  mort- 
gagee, both  at  law  and  in  equity.  Regarding  such  a  stipula- 
tion as  an  equitable  contract  for  a  mortgage  of  such  prop- 
erty, it  is  executed  by  the  mortgagee's  possession,  and  there 
is  no  need  of  the  intervention  of  a  court  of  equity  to  decree 
specific  performance.3     Without  such  possession,  a  court  of 

'  Klcine  v.  Katzenbcrger,  20  Ohio  St.   no  (following  Ford  v.  WiiHamSt 
24  N.  Y.  359;  Miller  v,  Lockwood,  32  N.  Y.  293). 
«  Williams  v.  Briggs,  11  R.  I.  476. 
3  Cook  V.  Corthell,  11  R.  I.  482. 
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equity  would  establish  the  mortgage  lien  upon  the  property 
subsequently  acquired.* 

It  appeared,  in  these  cases,  that  the  mortgageor  remained 
in  possession,  and  sold  the  stock  in  the  usual  course  of  busi- 
ness ;  and  a  power  in  the  mortgageor  to  sell  and  exchange, 
if  not  given  in  the  instruments  themselves,  was  implied  in 
them ;  but  no  question  of  fraud  was  raised. 

In  Tennessee,  a  mortgage  conveying  a  merchant's  stock  of 
goods,  with  a  stipulation  that  the  mortgageor  may  continue 
the  business  and  dispose  of  goods,  and  replenish  the  stock 
from  time  to  time,  is  regarded  as  void  per  se.  The  Supreme 
Court  of  the  State  placed  their  decision  to  this  effect  upon 
the  principle  that  such  a  mortgage  hinders  and  delays  cred- 
itors in  the  enforcement  of  their  claims,  by  placing  the  prop- 
erty in  the  possession  and  control  of  the  debtor,  with  the 
right  to  use  the  proceeds  of  it  for  his  own  benefit  as  if  no 
conveyance  had  been  made,  thus  giving  the  debtor  a  fraudu- 
lent advantage  over  his  other  creditors,  who  cannot  in  the 
meantime  reach  the  property  thus  protected.'  In  a  later 
case,  before  Chancellor  Cooper,  that  eminent  judge,  though 
arriving  at  the  same  conclusion,  that  such  a  mortgage  is 
void  per  se^  declared,  that "  the  reason  of  the  decisions  against 
the  validity  of  such  deeds  does  not  rest,  as  has  been 
thought,  on  a  presumption  of  fraud,  in  conflict  with  the 
general  rule  that  the  question  of  fraud,  arising  out  of  the 
retention  of  possession  by  the  grantor  with  power  of  dispo- 
sition, is  one  of  fact,  to  be  determined  by  the  circumstances 
of  the  particular  case.  It  rests,  principally,  upon  the  ground 
that  such  a  transaction,  irrespective  of  fraud,  is  against 
public  policy,  throwing  open  too  wide  a  door  for  possible 

*  Williams  v,  Winsor,  12  R.  I. 

'  McCrasly  v,  Hasslock,  4  Baxt.  I ;  Tennessee  National  Bank  t'.  Ebbert,  9 
Heisk.  154.  overruling  the  case  of  Hickman  v,  Perrin,  6  Coldw.  135,  where  it 
was  held  that  a  stipulation  in  a  mortgage  that  the  mortgage  debt  should  be 
paid  out  of  the  proceeds  of  the  sales  of  the  mortgaged  goods,  the  mort- 
gageor retaining  only  a  sufficient  amount  of  them  to  keep  up  the  stock,  did  not 
invalidate  the  mortgage.  Judge  Shackleford  said  :  '<  To  hold  that  a  merchant 
cannot  mortgage  his  goods  without  closing  his  doors,  would  be  to  hold  that  no 
merchant  could  mortgage  his  stock." 
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fraud,  and  the  contract "  (so  far  as  relates  to  future  acquisi- 
tions) "  does  not  fall  within  that  class  of  which  a  court  of 
equity  will  decree  the  specific  performance."  * 

In  Texas,  it  has  been  recently  decided  that  a  mortgage 
upon  a  stock  of  goods,  where  the  mortgageor  retains  posses- 
sion, and,  with  the  knowledge  and  consent  of  the  mortgagee, 
sells  them  in  the  usual  course  of  trade,  and  applies  the  pro- 
ceeds to  replenish  the  stock,  is  fraudulent  in  law  as  to  third 
persons,  although  it  be  recorded.^  It  was  declared  that  there 
should  be  a  marked  and  well-defined  distinction,  upon  reason 
and  public  policy,  drawn  between  a  mortgage  with  power  sim- 
ply to  retain  possession,  and  one  with  power  to  retain  posses- 
sion and  dispose  of  the  property  as  though  the  absolute  title 
and  right  of  disposition  still  belonged  to  the  mortgageor. 

In  Virginia,  a  stipulation  in  a  deed  of  trust  conveying 
a  stock  of  goods,  that  the  grantor  may  remain  in  possession 
and  make  sales,  accounting  to  the  trustee  if  required  to  do 
so,  is  regarded  as  fraudulent  per  se,  and  void.3  In  the  first- 
named  case  Mr.  Justice  Carr,  stating  the  grounds  of  the 
decision,  said :  "  Now,  can  we  imagine  a  power  more  com- 
pletely adequate  to  the  destruction  of  the  avowed  purpose 
of  the  deed  than  that  retained  by  the  grantor  in  this  case? 
The  goods,  the  identical  articles  of  merchandise,  constituted 
the  sole  security  provided  by  the  deed  for  the  payment  of 
the  debts ;  and  yet  the  debtor,  while  affecting  to  devote  the 
goods  to  that  purpose,  retains  the  possession,  the  use,  the 
power  of  selling  every  article,  to  whom,  in  what  manner, 
and  on  what  terms  he  pleases.  He  is  to  account,  though, 
if  called  on.  But  is  this  more  than  a  personal  account- 
ability? The  goods  are  gone;  you  cannot  follow  them. 
The  money  received  from  them  has  no  ear-mark.  You  can- 
not follow  it,  though  the  grantor  pay  it  away  the  moment 
after  he  receives  it,  in  satisfaction  of  his  own  debt.  What 
are  you,  then,  after  all,  but  a  general  creditor  ?  " 

*  Phelps  V,  Murray,  2  Tcnn.  Ch.  746. 

«  Peiser  v,  Petlcolas  (Sup.  Ct.  1879),  8  Reporter,  408,  following  Robinson 
V.  Elliott,  22  Wall.  513. 

3  Lang  V,  Lee,  3  Rand.  410;  Addington  v.  Etteridge,  12  Gratt.  436. 
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In  Wisconsin,  a  mortgage  of  a  stock  of  goods  which  per- 
mits the  mortgageor  to  remain  in  possession,  and  to  sell  and 
apply  the  proceeds,  or  any  part  of  them,  to  his  own  use,  is 
fraudulent  and  void  in  law  as  against  the  mortgageor's  cred- 
itors.* An  agreement  allowing  the  mortgageor  to  dispose 
of  the  goods  in  the  course  of  his  trade,  and  apply  one-half 
of  the  proceeds  of  the  sales  upon  the  mortgage  debt,  with- 
out making  any  provision  for  the  disposition  of  the  other 
half,  in  effect  leaves  the  other  half  at  the  absolute  disposal  of 
the  mortgageor,  for  his  own  use,  and  renders  the  mortgage 
void  in  law.*  In  a  controversy  respecting  such  a  mortgage, 
between  the  mortgagee  and  a  creditor  of  the  mortgageor, 
there  can  be  no  question  for  the  jury  whether  the  mortgage 
was  in  fact  made  in  good  faith.  The  taking  of  possession 
of  the  goods  by  the  mortgagee,  upon  default,  does  not  give 
him  a  valid  title  against  the  mortgageor's  creditors.  His  pos- 
session under  the  mortgage  is  just  as  good,  or  just  as  bad,  as 
the  mortgage  itself.  A  void  mortgage  cannot  be  transmuted 
into  a  valid  pledge.  No  change  of  possession  can  purge  the 
mortgage  of  the  fraudulent  provision  for  the  disposal  of  the 
goods,  or  operate  to  make  that  valid  which  was  void  before.^ 
Yet  the  mere  fact  of  leaving  a  stock  of  goods  in  the  mort- 
gageor's  possession,  with  instructions  to  go  on  and  sell  as 
usual,  and  make  remittances  to  the  mortgagee,  though 
proper  evidence  to  go  to  the  jury,  in  connection  with  other 
facts,  upon  the  question  of  fraudulent  intent,  does  not  of 
itself  amount  to  fraud.^ 

It  will  be  observed  that  the  question  under  consideration 
has  been  passed  upon  in  only  about  half  of  the  whole 
number  of  States  and  Territories  of  the  United  States.  In 
some  of  the  older  States,  the  question  has  not  arisen,  because 

'  Place  V,  Langworthy,  13  Wis.  629;  Steinart  z/.  Deuster,  23  Wis.  136. 

^  Blakeslee  z/.  Rossman,  43  Wis.  116. 

3  Blakeslee  v,  Rossman,  supra,  criticising  Illinois  cases  to  the  eflfect  that 
taking  possession  purges  the  mortgage  of  fraud,  as  resting  upon  the  theory 
that  the  provision  for  disposal  of  the  goods  does  not  taint  the  entire  mort- 
gage 

^  Fiske  V,  Harshaw  (Sup.  Ct.  Wis.,  November  Term,  1878),  7  Reporter, 
606;  8 Cent  L.J.  159;  Cotton  v.  Marsh,  3  Wis.  221. 
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they  have  had  no  recording  acts  applicable  to  chattel  mort- 
gages, and  thus  these  instruments  have  not  been  in  use,  or, 
if  used,  have  been  subject  to  the  common-law  rule  requiring 
delivery   of    possession.     Thus,  in    Pennsylvania,    "chattel 
mortgages  are  not  sanctioned.     The  common-law  rule  pre- 
vails, that  one  man  shall  not  have  a  lien  on  personal  property 
owned  by  and  in  possession  of  another,  as  against  creditors 
and  innocent  purchasers."  *     Very  much  the  same  may  be 
said  in  regard  to  Vermont,  where  there  was  no  chattel-mort- 
gage act  until  one  was  passed  at  the  last  session  of  the  Legis- 
lature.    In  California  and  Connecticut,  only  a  few  enumer- 
ated articles  can  be  mortgaged,  if  possession   is   retained 
by  the  mortgageor.     What  the  doctrine  in  these  States  is, 
upon  the  question  in  hand,  has  not  been  determined.    Ob- 
viously, decisions  upon  mortgages  subject  to  the  common- 
law  rule  requiring  delivery  of  possession  are  not  of  much 
account.     There  is  reason  to  suppose  that  the  doctrine  of 
fraud  in  fact  will  be  applied."     In  Louisiana,  chattel  mort- 
gages are  unknown.^     The  statutes  of  several  of  the  States 
do  not  make  the  filing  or  recording  of  a  chattel  mortgage 
equivalent  to  actual  delivery  and  continued  change  of  pos- 
session, but  only  add   another   to    the   grounds    on  which 
such  a  mortgage  shall  be  void.     If,  for  any  other  reason,  it 
was  void  by  the  statute  concerning  fraudulent  conveyances, 
the  filing  or  recording  of  the  mortgage,  under  the  statutes 
of    these   States,  does   not   make    it  valid.^     It   is  to  be 
noticed  that  in  Nevada  the  statute  requires  delivery  of  pos- 
session to  the  mortgagee  in  all  cases ;  *  while  in  New  York 
and  Nebraska,  the  mortgage  \^  prima  facie  fraudulent  unless 
possession  be  delivered.     The  fact  that  in  some  States  no 

*  Euwer  v.  Van  Geisen,  6  W.  N.  C.  363.  An  act  authorizing  chattel  mort- 
gages of  a  few  specified  articles  was  passed  in  1876,  but  its  operation  was  lim- 
ited to  five  years.     Purdon's  Ann.  Dig.  2004. 

»  See  Walker  v.  Vaughn,  33  Conn.  577 ;  Rowen  v.  Sharp's  Rifle  Mfg.  Co., 
29  Conn.  282.     See,  however.  Bishop  v.  Warner,  19  Conn.  460. 

3  Delop  V,  Windsor,  26  La.  An.  185. 

4  Wood  r.  Lowry,  17  Wend.  492;  Horton  v.  Williams,  21  Minn.  i87»/'^ 
Young,  J. 

5  Compiled  Laws  1873,  sect.  294. 
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provision  is  made  whereby  a  creditor  of  the  mortgageor  can 
attach  his  interest  in  mortgaged  personal  property  has 
doubtless  helped,  in  such  States,  to  establish  the  doctrine 
that  mortgages  with  possession  and  a  power  of  disposal  in 
the  mortgageor  are  conclusively  fraudulent. 

The  Supreme  Court  of  the  United  States,  in  a  case 
coming  to  it  from  the  State  of  Indiana,  has  held  that  a 
mortgage  of  a  stock  of  goods  which  permitted  the  mort- 
gageor to  remain  in  possession,  and  dispose  of  the  goods  in 
the  usual  course  of  trade,  is  fraudulent  at  law,  and  void.' 
The  decision  had  reference  to  the  supposed  rule  of  the 
courts  of  the  State  of  Indiana  upon  the  subject ;  yet  Mr. 
Justice  Davis,  delivering  the  opinion  of  the  court,  declared 
this  doctrine  to  be  so  general  and  just,  that  it  may  be  pre- 
sumed to  be  the  law  of  the  State,  in  the  absence  of  express 
and  unambiguous  decisions  of  the  courts  of  the  State  to  the 
contrary. 

In  the  Circuit  Courts  of  the  United  States  the  question 
has  arisen  several  times,  and  been  passed  upon.  Generally, 
the  decisions  have  followed  the  doctrine  established  in  the 
State  in  which  the  case  arose,  as  an  established  rule  of  prop- 
erty ;  and  several  of  these  decisions  have  been  noted  under 
the  head  of  the  several  State  decisions. 

In  Oregon,  the  State  courts  appear  not  to  have  had  the 
question  before  them ;  but  the  Circuit  Court  of  the  United 
States  for  the  District  of  Oregon,  applying  the  statute  of  the 
State  concerning  chattel  mortgages,  and  the  general  prin- 
ciples of  the  law  as  well,  has  held  that  a  mortgage  of  a  stock 
of  goods,  accompanied  by  an  oral  agreement  or  understand- 
ing between  the  parties  that  the  property  should  remain  in 
the  possession  of  the  mortgageor,  and  be  disposed  of  by  him 
in  the  course  of  his  business,  and  the  proceeds  applied  to  his 
own  use,  is,  in  eflFect,  an  assignment  of  such  property  in  trust 
for  the  person  making  it,  and  is  void  as  against  both  existing 
and  subsequent  creditors  of  the  mortgageor.' 

'  Robinson  v,  Elliott,  22  Wall.  513.     See  also  Bank  v.  Hunt,  ii  Wall.  392. 
*  Catlin  V.  Carrier,  I  Sawyer,  7. 
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The  District  Court  of  the  United  States  held,  in  a  case 
arising  in  the  District  of  Nevada,  that,  independently  of  the 
statute,  a  mortgage  of  a  stock  of  goods,  accompanied  with  a 
verbal  understanding  that  the  mortgageor  should  remain  in 
possession,  and  continue  to  sell  and  traffic  with  them  as  his 
own,  so  long  as  the  mortgagee  pleased,  is  fraudulent  and 
void  as  to  creditors.* 

In  the  Circuit  Court  for  the  District  of  Texas,  Judge  Brad- 
ley, of  the  Supreme  Court,  held  that  a  chattel  mortgage  is  not 
invalidated  by  the  mere  fact  that  the  mortgagee  permits  the 
mortgageor  to  sell  and  dispose  of  the  mortgaged  chattels  as 
his  own,  this  being  a  matter  affecting  the  mortgagee  only, 
who  was  not  bound  to  apply  the  proceeds  of  the  encumbered 
property  to  the  secured  debt.' 

The  case,  however,  which,  more  than  any  other,  has  brought 
about  the  discussion  and  examination  of  the  subject  within  the 
last  few  years,  is  that  of  Brett  v.  Carter,3  in  the  United  States 
District  Court  for  Massachusetts.  Judge  Lowell,  in  an  opinion 
of  marked  ability  and  force,  criticises  the  doctrine  of  fraud  in 
law,  as  applied  to  such  cases,  and  sets  forth  the  grounds  of 
his  own  decision  against  this  new  doctrine.  This  opinion  is 
quoted  at  length  in  the  former  number  of  this  Review  before 
referred  to,  and  therefore  it  is  not  reproduced  here. 

In  England,  the  doctrine  of  constructive  or  artificial  fraud 
has  no  application  whatever  to  conveyances,  whether  abso- 
lute or  conditional,  made  for  a  valuable  consideration.  If 
fraud  is  alleged  to  exist  in  a  sale  or  mortgage,  it  must  be 
proved  as  a  fact,  and  is  never  adjudged  to  exist,  in  law,  on 
the  face  of  the  deed.  Though  the  vendor  or  mortgageor 
remain  in  possession,  and  act  as  apparent  owner  of  the 
mortgaged  property,  either  with  or  without  a  power  of 
disposal,  the  question  of  fraud  is,  in  every  case,  to  be  deter- 
mined as  one  of  fact.^     Such,  also,  is  understood  to  be  the 

*  In  re  Morrill,  2  Sawyer,  356;  s,  r.,  8  Bank.  Reg.  117. 
'  Barron  v.  Morris  (1876),  14  Bank.  Reg.  371. 

3  2  Low.  458 ;  3  Cent.  L.  J.  286. 

4  May  on  Vol.  &  Fraud.  Conv.  126;  Twyne's  Case,  i  Smith's  L^.  Cas. 
I  et  seq,;  per  Lowell,  J.,  in  Brett  v.  Carter,  2  Low.  458, 
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law  of  Canada.'  Even  a  mortgage  of  the  whole  of  a 
debtor's  property,  including  household  furniture,  implements 
of  husbandry,  farm  stock,  and  all  personal  property  which 
the  debtor  may  from  time  to  time,  and  at  all  times  there- 
after, be  possessed  of  or  entitled  to,  m£tde  to  secure  a  present 
debt  and  future  advances,  is  not  void  under  the  statute 
1 3  Elizabeth,"  although  it  was  intended  that  the  mortgageor 
should  remain  in  possession  of  the  property  comprised  in 
the  deed,  and  should  carry  on  his  business,  substituting  new 
chattels  for  those  which  he  sold  in  the  ordinary  course 
of  business,  and  that  the  mortgagee's  security  should  con- 
tinue on  the  substituted  chattels.  A  mortgage  of  such 
future  property,  since  the  case  of  Holroyd  v.  Marshall,^ 
has  invariably  been  held  to  be  valid ;  and  it  makes  no 
difference,  in  regard  to  the  statute  of  Elizabeth,  whether  the 
mortgage  deals  with  the  whole,  or  only  a  part,  of  the  grantor's 
property. 

A  summary  of  the  authorities  shows  that  the  courts  of 
twelve  American  States  hold  to  the  doctrine  that  a  mort- 
gageor's  possession  of  mortgaged  goods,  with  power  of 
disposal,  does  not  make  the  transaction  fraudulent  per  se, 
but  at  most  only  prima  facie  evidence  of  fraud,  which  is  a 
question  of  fact  for  the  jury,  upon  all  the  evidence  and  the 
surrounding  circumstances  of  the  case.  These  States  are, 
Alabama,  Georgia,  Iowa,  Kentucky,  Maine,  Maryland,  Mas- 
sachusetts, Michigan,  Mississippi,  New  Jersey,  North  Caro- 
lina, and  Rhode  Island.  On  the  other  hand,  the  courts 
of  twelve  other  States,  namely,  those  of  Illinois,  Indiana, 
Minnesota,  Missouri,  Nebraska,  New  Hampshire,  New  York, 
Ohio,  Tennessee,  Texas,  Wisconsin,  and  Virginia,  have,  in 
some  form,  declared  the  doctrine  that  a  mortgageor's  posses- 
sion of  the  mortgaged  goods,  with  power  to  sell  them,  is  con- 
clusively fraudulent,  and  must  be  so  pronounced  by  the  court 
as  a  matter  of  law.  In  the  Review  article  before  referred  to, 
the  writer  refers  to  the  decisions  of  the  courts  of  eight  of  the 

'  Hunter  v,  Corbctt,  7  Upper  Canada  Q.  B.  75. 
*  Ex  parte  Games,  Ct.  App.  in  Bank.,  40  L.  T.  789. 
3  10  H.  L.  Cas.  191. 
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first-mentioned  States,  with  the  remark  that  "  these  doubtful 
and  dissenting  opinions  cannot,  it  is  believed,  avail  to  weaken 
the  force  of  a  rule  which  is,  by  a  majority  of  the  courts 
of  the  land,  so  well  established  and  so  generally  assented 
to."  Eleven  State  cburts  are  named  as  constituting  this 
majority,  nine  of  which  are  named  in  the  second  class  above 
enumerated,  the  others  being  those  of  Connecticut  and 
Pennsylvania.  The  majority  of  the  courts  of  the  land,  so 
made  out,  are  spoken  of  as  "  a  great  number  of  positive 
witnesses  on  one  side,  and  a  number  of  merely  negative 
witnesses  on  the  other."  This  allusion  to  the  courts  which 
adopt  the  doctrine  of  conclusive  fraud,  as  positive  witnesses, 
and  to  those  which  reject  it,  as  negative  witnesses,  hints  to 
an  unwarranted  inference  that  the  testimony  of  the  latter 
courts  Js  not  entitled  to  the  weight  that  should  be  accorded 
to  that  of  the  former.  But  this  is  not  the  case  of  a  number 
of  witnesses  who  have  seen  a  certain  act,  and  testify  of  their 
own  knowledge,  against  other  witnesses,  who  testify  that  they 
did  not  see  the  act.  There  is  no  analogy  whatever  between 
courts  passing  upon  this  question  of  law,  and  witnesses  so 
testifying  to  facts. 

Again,  the  writer  of  the  Review  article  has  a  sort  of  argu- 
ment ad  hominem  on  this  subject,  which  it  is  not  conceivable 
he  could  have  used  had  there  been  enough  better  arguments 
at  hand.  The  courts  that  have  adopted  the  rule  of  construc- 
tive fraud,  have,  through  "  keen  perception  and  clear  explana- 
tions," detected  and  exposed  "  the  innate  fraud  that  poisons 
all  these  fair-looking  instruments  purporting  to  be  mort- 
gages on  stocks  of  goods  in  trade ; "  while  the  courts  that 
have  left  the  question  of  fraud,  in  such  instances,  to  the  jury, 
have  either  not  known  what  fraud  is,  or  have  been  unable  to 
see  fraud  when  it  was  right  before  their  eyes,  by  reason  of  a 
"  defect  of  judicial  vision."  But,  if  an  argument  ad  homi- 
nem is  to  be  introduced  into  this  discussion,  it  may  just  as 
well  be  used  on  the  other  side;  it  may  just  as  well  be  said 
that  the  courts  wh^ch  have  adopted  the  rule  of  constructive 
fraud  have  either  not  known  what  fraud  is,  or  have  doubted 
their  ability  to  aid  in  the  discovery  and  detection  of  it  in 
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particular  instances,  and  therefore  have  invented  this  new 
arrangement,  or  easy  method  of  finding  out  where  fraud  is, 
by  making  a  fixed  rule,  that  if  an  instrument  contains  a  cer- 
tain provision,  the  parties  who  made  it  conclusively  intended 
to  defraud  somebody,  whether  they  knew  it  or  not. 

But,  seriously,  it  is  submitted  that  the  twelve  State  tri- 
bunals that  have  adhered  to  the  safe  and  just  rule  that  fraud- 
ulent intent  is,  in  all  cases,  a  question  of  fact,  are  not  in- 
ferior in  any  respect,  and  are  not  regarded  anywhere  as 
speaking  with  less  weight  of  authority  than  the  twelve  other 
State  tribunals  that  have  revived  the  old,  rejected  doctrine 
of  constructive  fraud. 

It  is  true  that  the  Supreme^ Court  of  the  United  States 
has  committed  itself,  in  some  measure,  to  the  doctrine  of 
constructive  fraud.  How  far  the  decision  was  influenced 
by  the  supposed  tendency  of  the  courts  of  Indiana,  under 
whose  laws  the  case  arose,  and  how  far  the  strong  expres- 
sions of  Judge  Davis  in  favor  of  the  general  doctrine  repre- 
sent the  views  of  the  whole  court,  it  would  be  fruitless  to 
inquire. 

The  Circuit  and  District  Courts  are  of  divided  opinion. 
The  English  courts  are  against  the  doctrine  of  constructive 
fraud,  and  the  doctrine  in  question  is  rightly  considered  an 
American  doctrine. 

Turning,  now,  from  the  consideration  of  the  authorities 
upon  this  question  of  fraud  in  mortgages  of  stocks  of  mer- 
chandise, let  us  see  how  it  looks  in  the  light  of  legal  prin- 
ciples and  of  reason.  And,  first,  what  is  fraud  in  law,  as 
distinguished  from  fraud  in  fact?  Constructive  or  presump- 
tive fraud  is  an  inference  of  law.  When  certain  facts  indi- 
cating fraud  are  established,  there  is  a  probability  that  fraud 
has  been  committed.  This  inference  is  deduced  from  the 
common  experience  of  mankind.  But  there  are  different 
degrees  of  presumption,  applicable  to  different  facts.  The 
inference  of  fraud  may  conclusively  follow  certain  facts, 
while  other  facts  indicating  fraud  are  open  to  explanation. 
In  the  one  case,  fraud  is  self-evident  upon  the  face  of  the 
facts  proved,  while  in  the  other  a  probability  of  fraud  exists 
VOL.  V.  NO.  5  43 
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until  It  is  discovered  that  there  was  no  fraud  in  fact.  In  the 
one  case,  it  is  the  province  of  the  court  to  adjudge  the 
existence  of  fraud,  as  a  matter  of  law ;  but  when  the  pre- 
sumption of  fraud  may  be  disputed,  it  is  the  province  of  the 
jury  to  determine,  from  all  the  evidence,  whether  the  infer- 
ence of  fraud  is  false;  but,  if  no  rebutting  evidence  be 
offered,  the  court  in  this  case  also  will  adjudge  the  existence 
of  fraud,  as  matter  of  law.' 

By  the  Roman  law  of  the  classical  period,  there  was  no 
such  thing  as  absolute  presumptions  of  law,  or  irrebuttable 
presumptions.  The  utmost  extent  to  which  presumptions 
were  carried,  was  to  determine  thereby  the  burden  of  proof. 
Arbitrary  presumptions,  which  determine  the  effect  of  evi- 
dence rather  than  the  burden  of  proof,  were  an  invention  of 
the  scholastic  civilians  of  the  Middle  Ages.  '*  Business,  in 
the  old  sense,  was  extinct ;  and  courts  no  longer  met  to  hear 
arguments  on  the  application  of  principles  to  a  concrete 
case."  Speculations  upon  jurisprudence  were  based  upon 
an  imaginary,  and  not  on  an  actual,  humanity.  The  jurists 
made  ideas  realities,  and  they  made  men  unrealities.*  "  In 
the  place  of  the  real  man,  as  he  might  happen  to  appear  on 
trial,  they  set  up  an  ideal   man,  who  was  to  be  always  pre- 

'  See  Big.  on  Fraud,  468,  474. 

'  "  The  realistic  theory  took  immediate  hold  of  the  jurists  of  the  Middle 
Ages,  and  this  for  several  reasons.  The  jurists  were  mostly  ecclesiastics,  and 
dogmatic  ecclesiasticism  then  accepted  realism  as  a  divine  verity.  The  jurists 
had  no  concrete  cases  to  decide,  for  their  opinion  was  not  then  asked  by  the 
rude  courts  who  disposed  of  property  and  life.  The  jurists  also,  in  penal 
inquiries,  held  the  canon  law  to  be  authoritative;  and  the  canon  law,  for  the 
purposes  of  the  confessional,  constructed  an  elaborate  theory  of  presumptive 
proof,  based  upon  realism.  The  sacerdotal  judgment  had  to  be  guJdcd  so  as  to 
determine  rightly  all  the  probable  cases  that  might  arise.  Hence  books  of 
casuistry  were  published,  in  which  all  the  current  forms  of  guilt  were  general- 
ized, specific  qualities  assigned  to  each,  and  the  announcement  made,  thai  for 
certain  general  overt  acts  certain  motives  were  to  be  imperatively  presumed. 
It  is  remarkable  that  Lord  Coke's  classification  of  presumptions  was  taken  from 
the  canon  lawyers,  whose  authority  in  other  respects  he  so  vehcmenilf 
denounced.  And  it  is  still  more  remarkable  that  the  realistic  hypothesis, 
derived  from  theology  and  metaphysics,  should  linger  even  to  the  present  day 
in  our  courts  of  law."  2  Whart.  on  Ev.,  sec.  1231,  note,  citing  article  m 
Forum  for  1875,  p.  20 1. 
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sumed,  no  matter  what  be  the  evidence,  to  have  specific, 
unvarying  attributes.  In  like  manner,  to  every  act  which 
might  be  the  object  of  'litigation  they  attached  other  attri- 
butes. Every  man  was  presumed  to  act  from  a  routine 
motive.  Every  act  was  presumed  to  have  been  done  with  a 
routine  intent." 

Such  is  the  account  of  the  origin  of  the  doctrine  of  pre- 
sumptions, given  by  Dr.  Wharton ; '  and  continuing  the  his- 
tory, the  learned  author  says:  "  The  term,  prcesumptio  juris  et 
dejure,  which  was  introduced  by  the  glossators  of  the  twelfth 
and  thirteenth  centuries,  was  originally  intended  to  express 
an  intense  presumption.  Much  difficulty  had  been  felt  in 
finding  suitable  limits  for  such  *  superlative  '  presumptions. 
At  last  it  was  concluded  to  get  rid  of  all  doubt  as  to  their 
force  by  making  them  irrebuttable,  and  it  was  announced 
that  presumptions  juris  et  de  jure  were  presumptions  which 
did  not  admit  of  judicial  disproof.'*  Commenting  upon  the 
assignment  of  irrebuttability  to  presumptions,  he  says  that 
this  doctrine  is  as  repugnant  to  the  practical  jurisprudence 
of  business  life  as  it  is  to  the  philosophical  jurisprudence  of 
Rome,  and  that  nothing  should  be  left  of  it  beyond  express 
statutory  prescriptions  and  the  leading  axioms  of  the  law, 
which  are  really  the  necessary  principles  from  which  juris- 
prudence starts." 

There  are,  undoubtedly,  instruments  in  which  fraud  is 
evident  upon  their  face,  —  instruments  whose  provisions  are 
such  that  they  cannot  be  reconciled  with  honesty  of  pur- 
pose. The  instruments  against  which  this  inference  has 
been  most  frequently  invoked  have  been  general  assign- 
ments by  insolvent  debtors.  As  the  rules  applying  to  these 
require  an  unreserved  surrender  of  property,  with  no  result- 
ing benefits  to  the  debtor  until  his  debts  are  paid,  the  arrange- 
ment, if  these  primary  rules  are  plainly  violated,  cannot  be 
reconciled  with  fairness.  The  bankruptcy  and  insolvency 
laws   make  all  assignments  and   conveyances  by  insolvent 

*  2  Whart.  on  Ev.,  chap.  14. 

'  And  such  is  the  doctrine  of  the  modern  civil  law,  as  stated  by  the  best 
German  and  French  writers. 
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debtors  void  in  law,  under  certain  circumstances.  But,  out- 
side of  such  general  assignments,  and  such  conveyances 
under  the  bankruptcy  and  insolvency  laws,  the  cases 
proper  for  declaring  the  existence  of  fraud  in  law,  which 
cannot  be  explained  or  disproved,  are  few.'  And  it  should 
be  a  cardinal  rule,  in  the  interpretation  of  instruments, 
never  to  infer  a  dishonest  meaning  if  an  honest  one  is  pos- 
sible and  consistent  with  the  whole  tenor  of  the  instru- 
ment.^ An  arbitrary  rule,  declaring  void  all  mortgages  of 
personal  property  containing  provisions  that  the  mort- 
gageor  may  retain  possession,  and  sell  in  the  usual 
course  of  business,  must  have  the  effect  of  annulling  very 
many  transactions  which  are  without  fraud  in  fact;  and 
it  is  confidently  believed  and  asserted  that  such  a  rule 
prevents  or  annuls  a  hundred  honest  transactions  for  each 
one  that  is  dishonest.  It  is  not  the  true  policy  of  the  law  to 
declare  void,  under  an  absolute  and  unchangeable  presump- 
tion, instruments  which  are  ordinarily,  or  even  in  numerous 
cases,  reconcilable  with  an  honest  and  legal  intent.  At 
most,  such  instruments  should  raise  only  a  presumption  of 
fraud,  which  the  party  claiming  the  benefit  of  the  instru- 
ment may  rebut ;  and  the  better  rule,  it  is  submitted,  in  regard 
to  the  instruments  under  consideration,  is,  that  they  are 
prima  facie  legal  and  honest,  and  that  illegality  and  fraud  in 
them  must  be  made  out  by  those  who  attack  them.  In 
either  case,  the  question  of  fraud  is  one  for  the  jury,  to  be 
determined  from  all  the  facts.  Each  transaction,  then, 
stands  upon  its  own  merits. 

The  rule  that  a  fraud  upon  creditors  shall  be  inferred,  as  a 
matter  of  law,  from  a  provision  that  a  mortgageor  may* 
remain  in  possession,  and  dispose  of  goods  in  the  course  of 
his  business,  is  open  to  the  objection  that  facts  not  appearing 
upon  the  face  of  the  instrument  are  presumed  in  order  to 
help  out  this  presumption  of  fraud.  Mr.  Justice  Campbell, 
considering  the  presumptions  which  may  arise  upon  such  a 

'   Per  Campbell,  J.,  in  Gay  v.  Bidwell,  7  Mich.  519. 

»  Nye  v.  Van   Husen,   6  Mich.   329;    Gay  v,  Bidwell,    7   Mich.   519,   per 
Campbell,  J. 
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mortgage,  inquires : '  "  How  can  any  one,  from  the  face  of 
this  mortgage,  and  without  reference  to  extraneous  facts, 
draw  any  conclusion  whatever  concerning  either  its  intent 
or  its  bearing  upon  creditors  ?  It  would  certainly  be  valid, 
under  any  circumstances,  if  there  were  no  creditors.  It  does 
not  appear  from  the  mortgage  that  there  were  any.  It 
would  not  injure  other  creditors  if  they  were  abundantly 
secured.  It  does  not  show  they  were  not.  It  would  not  be 
void  if  they  had  authorized  it.  And  many  other  cases  might 
be  suggested,  showing  that,  without  proof  of  external  facts, 
there  could  be  no  conclusive  presumption  at  all."  To  like 
effect  it  is  declared,  in  a  recent  case  before  the  Supreme 
Court  of  North  Carolina,  that,  '*  to  find  fraud,  as  a  matter  of 
law,  it  must  so  expressly  and  plainly  appear  in  the  deed 
itself  as  to  be  incapable  of  explanation  by  evidence  dehors. 
If  the  deed  of  mortgage  had  expressed  that  there  were 
other  outstanding  debts,  unsecured  by  the  deed,  and  that  the 
property  therein  conveyed  was  all  the  bargainor  possessed, 
then,  with  the  reservation  of  the  possession,  contained  in  this 
instrument  (coupled  with  a  power  of  disposal ),  the  court 
would  hold  that  such  a  deed  was  fraudulent  and  void  on  its 
face.  But  the  court  cannot  so  declare  when  it  is  possible  to 
show  by  extraneous  evidence  that  the  mortgage  was  exe- 
cuted in  good  faith,  and  for  a  legal  purpose.  If,  for  instance, 
it  could  be  shown  that,  when  this  deed  was  made,  the  mort- 
gageor  owed  no  other  debts,  or  that,  owing  them,  he  had 
other  property  outside  of  the  mortgage,  and  liable  to  execu- 
tion, amply  sufficient  to  pay  them,  as  matter  of  law,  the  deed 
must  be  upheld." " 

The  strongest  argument,  perhaps,  against  the  validity  of 
a  mortgage  which  permits  the  mortgageor  to  make  sales  of 
the  goods  embraced  in  it,  is,  that  a  power  in  the  mortgageor 
to  dispose  of  the  property  for  his  own  benefit,  makes  him  the 
substantial  owner  of  the  property.  Such  a  power  is  likened 
to  a  general  power  of  appointment,  which  makes  the  donee 

■  Gay  r.  Bidwell,  7  Mich.  519.     See  also  Oliver  v.  Eaton,  7  Mich.   108, 
and  dissenting  opinion  of  Mullet,  J.,  in  Griswold  v,  Sheldon,  4Comst.  580. 
»  Cheatham  v,  Hawkins,  76  N.  C.  335. 
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of  the  power  the  substantial  owner  of  the  property ;  and  is 
hkened  also  to  a  power  of  revocation  reserved  to  a  grantor, 
which  makes  the  grantor  the  substantial  owner  of  the  prop- 
erty.' 

One  objection  to  this  argument,  however,  is,  that  it  assumes 
a  power  of  disposition  in  the  mortgageor  such  as  is  never 
given,  —  namely,  a  power  to  dispose  of  the  whole  property  at 
once,  whereas  the  power  of  disposal  in  such  mortgages  is 
merely  that  the  mortgageor  may  sell  in  the  ordinary  course 
of  trade.  Permission  to  the  mortgageor  to  sell  goods  at 
retail,  is  permission  to  free  small  portions  of  the  goods,  from 
time  to  time,  from  the  encumbrance  of  the  mortgage.  It 
may  be  that  a  power  reserved  by  the  mortgageor  to  dispose 
of  the  entire  stock  of  goods  absolutely,  for  his  own  benefit, 
might  well  be  regarded  as  rendering  the  instrument  void. 
The  grant  might  well  be  regarded  as  nugatory,  and  the  mort- 
gageor as  remaining  the  substantial  owner  of  the  property. 
Such  a  reservation,  moreover,  would  bear  upon  its  face  the 
badge  of  fraud  ;  for  it  would  render  the  mortgagee's  security 
altogether  worthless,  and  not  merely  decrease  his  security, 
as  in  the  case  of  a  power  reserved  to  sell  the  goods  in  the 
usual  course  of  a  trader's  business.  There  is  very  little 
authority,  however,  for  holding  that  a  mortgage  which 
reserves  to  the  mortgageor  a  right  to  continue  selling  the 
mortgaged  goods  is  entirely  inoperative  as  a  transfer 
between  the  parties.  Where  this  doctrine  has  been  declared, 
it  has  had  special  reference  to  future  acquisitions,  upon 
which  it  was  contemplated  the  mortgage  should  take  effect. 
Such  a  mortgage  has  been  regarded  as  void  because  it  is  not 
a  certain  security  upon  specific  property.'  Generally,  it  may 
be  said  that  a  mortgage  with  a  right  in  the  mortgageor  to 
sell  the  goods  in  the  usual  way  is  not  objected  to  as  inop- 
erative to  convey  the  goods,  but  on  the  ground  of  fraud. 

It  has  been  objected  that  a  mortgage  of  a  stock  of  goods^ 
with  possession  and  power  of  disposal  in  the  mortgageor,  is  no 


'  Article  by  Mr.  Bump,  in  4  Cent.  L.  J.  219. 
"  Collins  V.  Myers,  16  Ohio,  547. 
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better  than  a  mortgage  of  a  specific  article,  —  as,  for  instance, 
a  horse,  —  with  authority  in  the  mortgageor  to  sell  it ;  that 
the  use  of  the  word  stock  does  not  preserve  the  identity 
of  the  property ;  that  the  word  is  ^not  a  thing ;  and  that 
such  a  mortgage  is,  in  effect,  a  mortgage  of  a  word  instead 
of  a  substance,  and  while  the  substance  is  permitted  to  be 
sold,  the  mortgage  attaches  and  remains  fixed  only  to  the 
word/  But  it  is  not  claimed  that  the  word  stock  represents 
a  fixed  thing,  which  retains  its  identity  even  when  renewed 
by  the  substitution  of  new  articles,  the  same  as  a  horse  pre- 
serves its  identity,  although  in  the  process  of  time  every 
particle  composing  him  may  be  thrown  off  and  renewed. 
That  would  be  poor  philosophy  and  bad  law.  In  deter- 
mining the  question  of  fraud  in  such  a  mortgage,  it  is 
immaterial  whether  the  mortgage  is  framed  to  attach  to 
additions  made  to  stock  or  not.  It  is  argued  that  a  mort- 
gage giving  possession  and  a  power  of  disposition  of  the 
property  to  the  mortgageor  is  nothing,  in  the  last  analysis 
of  the  transaction,  but  a  reliance  upon  the  honesty  of  the 
mortgageor,  and,  in  fact,  is  no  security,  because  it  is  within 
the  power  of  the  mortgageor,  at  any  moment,  to  defeat  the 
mortgage  lien  by  an  entire  disposition  of  the  whole  property 
covered  by  the  mortgage ;  that  such  a  mortgage,  being  no 
security  to  the  creditor,  is  of  no  benefit  except  to  ward 
off  other  creditors.^  This  argument  is  valid  when  applied 
to  a  mortgage  of  a  specific  article,  with  such  a  power  of 
disposition  ;  but  it  is  doubtful  whether  even  such  a  mortgage 
should  be  regarded  as  absolutely  void.  It  should  rather  be 
regarded  as  valid  between  the  parties  until  it  is  defeated  by 
a  sale  by  the  mortgageor;  and  as  against  his  creditors  it 
should  be  regarded,  at  most,  as  only  presumptively  fraudu- 
lent. 

But  the  doctrine  that  is  here  contended  for,  and  the 
doctrine  which  is  supported  by  the  authorities,  relates  to 
mortgages  of  such  property  as  stocks  of  merchandise,  which 


*  Collins  V,  Myers,  i6  Ohio,  547,  per  Read,  J. 
»  /did. 
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the  owners  dispose  of  in  the  ordinary  course  of  business; 
and  the  power  of  disposal  on  the  part  of  the  mortgagcor 
which  is  here  contended  for,  is  not  a  power  which  would 
allow  the  mortgageor  to  sell  the  entire  mortgaged  property 
at  once,  and  wholly  defeat  the  mortgage,  but  a  power  to  sell 
in  the  ordinary  and  usual  course  of  trade  of  the  mortgageor. 
Under  such  a  power  of  disposal,  the  mortgageor  could  not, 
if  he  would,  make  a  valid  sale  of  the  entire  property  at 
once.  The  mortgage  being  duly  recorded,  a  purchaser 
would  have  legal  notice  of  the  extent  of  the  power  of  sale 
reserved  to  the  mortgageor,  and  he  would  know  that  a  sale 
of  the  entire  property  would  be  subject  to  the  mortgage 
lien  just  as  much  as  if  the  mortgage  contained  no  authority 
whatever  in  the  mortgageor  to  sell.  Under  such  a  power, 
any  sale  by  the  mortgageor,  not  in  the  usual  course  of  his 
business,  would  be  fraudulent  and  void,  whether  the  sale  be 
of  the  entire  property  or  of  a  large  part  of  it. 

Again,  as  remarked  by  Judge  Campbell,  in  delivering  the 
judgment  of  the  Supreme  Court  of  Michigan  in  a  recent 
case,'  the  doctrine  concerning  the  effect  of  giving  permission 
to  the  mortgageor  to  dispose  of  his  goods  in  the  usual  way 
may  depend  somewhat  upon  the  view  taken  of  the  nature  of 
the  mortgage.  Where  the  theory  is  held  that  a  mortgage  is 
a  mere  security,  and  not  a  transfer  of  title,  and  that  the 
mortgaged  chattels  do  not  cease  to  belong  to  the  mortgageor 
until  some  steps  have  been  taken  to  end  his  right  by  the 
enforcement  of  the  mortgage,  the  mortgageor,  while  remain- 
ing in  possession,  is  not  the  agent  of  the  mortgagee,  but  the 
owner  of  the  encumbered  property.  Permission  to  sell  at 
retail  is  permission  to  pass  title  free  from  encumbrance,  but 
it  cannot  be  regarded  in  any  sense  as  a  payment  to  himself 
as  agent,  by  himself  as  agent,  of  a  debt  due  by  himself  as 
principal.  His  debt  remains  unpaid  until  it  is  paid  to  the 
creditor,  who  has  simply  released  a  portion  of  the  goods 
from  his  mortgage,  and  incurred  so  much  risk. 

When  a  mortgageor  is  permitted  to  remain  in  possession 

»  The  People  ?'.  Bristol,  35  Mich.  28. 
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of  the  goods,  and  disposes  of  them  in  the  ordinary  course  of 
trade,  the  goods  sold  under  such  permission  are  discharged 
from  the  lien  of  the  mortgage.  The  mortgageor  may  well 
enough  be  regarded  as  the  agent  of  the  mortgagee  in 
making  the  sales  and  in  receiving  the  purchase-money.  "  This 
principle  would  not  apply  to  the  case  of  the  sale  of  an  entire 
stock  of  goods,  out  of  the  ordinary  course  of  trade,  by  the 
mortgageor,  unless  the  mortgageor  had  been  permitted,  with 
the  express  knowledge  of  the  mortgagee,  to  hold  himself 
out  to  the  world  as  the  owner  of  the  property,  unencumbered 
by  any  mortgage." " 

There  is  still  another  view  of  the  effect  of  a  provision  in 
a  mortgage  of  a  stock  of  goods  that  the  mortgageor  may 
sell  in  the  usual  course  of  trade,  and  the  mortgage  shall 
attach  to  new  goods  bought  to  keep  up  the  stock,  and  this 
is,  that,  irrespective  of  fraud,  such  a  mortgage  is  against 
public  policy,  throwing  open  too  wide  a  door  for  possible 
fraud ;  and  is  void,  because  it  does  not  fall  within  that  class 
of  cases  of  which  a  court  of  equity  will  decree  the  specific 
performance.  This  doctrine  is  clearly  and  ably  stated  by 
Chancellor  Cooper,  of  Tennessee,  in  a  recent  decision,  in 
which,  upon  this  ground,  he  declared  void  per  se  a  mortgage 
conveying  a  stock  of  goods,  together  with  any  other  goods 
which  might  from  time  to  time,  during  the  existence  of  the 
security,  be  purchased  by  the  mortgageor  and  put  into  his 
store  to  replace  any  part  of  the  stock  which  might  have 
been  disposed  of,  or  to  increase  and  enlarge  the  stock  then 
on  hand.'  He  starts  with  the  principle  that  a  conveyance 
of  property  not  in  esse  can  be  sustained  in  equity  only  upon 
the  principle  that  the  contract  is  one  of  which  a  court  of 
equity  would  decree  specific  performance.  Upon  this  prin- 
ciple, he  concedes  that  a  mortgage  which  simply  applies  to 
after-acquired  property,  or  which  gives  a  limited  power  of 
disposition  of  specific  articles,  with  a  view  to  replacement  by 
similar  articles, —  such  as  the  machinery  and  tools  of  a  manu- 


'  Miller  V.  Shreve,  29  N.  J.  L.  250,  per  Whelplcy,  C.  J. 
*  Phelps  V,  Murray,  2  Tenn.  Ch.  746;  4  Cent.  L.  J.  583. 
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facturing  company,  or  the  rolling-stock  of  a  railroad,  —  or 
which  covers  the  return  cargo  of  a  ship  freighted  for  foreign 
commerce,  is  unobjectionable.  But  when,  in  a  purely  pri- 
vate transaction,  a  mortgage  lien  is  sought  to  be  created  on 
personal  goods,  the  only  profitable  use  of  which  is  as  articles 
of  commerce,  and  an  unlimited  power  of  disposition  is 
reserved  to  the  mortgageor,  he  declares  that  the  contract 
is  not  one  which  a  court  of  equity  will  enforce.  Such  a 
mortgage  does  not  create  an  absolute  lien  on  any  property, 
but,  as  has  been  said,  a  fluctuating  lien,  which  opens  to 
release  that  which  is  sold,  and  to  take  in  what  may  be  newly 
purchased.  The  contract  is  invalid  at  law,  and  not  enforce- 
able in  equity. 

This  view  of  the  subject  is  entitled  to  candid  considera- 
tion. If  a  mortgage  of  this  class  under  consideration  is  to 
be  declared  void  at  all,  this  may  be  a  rational  ground  upon 
which  to  declare  it  so.  This  view  does  away  with  the  pre- 
sumption of  fraud  in  such  cases,  which  is  a  presumption 
unfounded  in  experience  and  reason,  and  is  "in  conflict  with 
the  general  rule  that  the  question  of  fraud  arising  out  of  the 
retention  of  possession  by  the  grantor,  with  power  of  dispo- 
sition, is  one  of  fact,  to  be  determined  by  the  circumstances 
of  the  particular  case." 

To  the  objection  that  a  right  of  sale  of  a  stock  in  trade 
reserved  to  the  mortgageor  is  against  the  policy  of  the  law, 
Judge  Story  replies : '  "  I  am  not  aware  of  any  policy  of  the 
law,  or  of  any  principle  of  law,  which  makes  any  convey- 
ance of  this  sort  invalid  as  to  creditors,  if  they  have  full 
notice,  or  may  have  full  notice  of  it  by  the  exercise  of  reason- 
able diligence.  Indeed,  the  law  makes  the  registration  of 
the  deed  constructive  notice  of  its  contents  to  all  persons, 
since  it  was  required  to  be  registered,  and  was  registered  in 
conformity  to  law.  What  ground  is  there,  then,  to  assert 
that  the  conveyance  was  against  the  policy  of  the  law? 
The  phrase  itself  is  somewhat  indefinite,  and,  in  its  actual 
application  here,  is  difficult  to  be  grasped  and  comprehended. 

'  Mitchell  V,  Winslow,  2  Story,  630,  647. 
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I  profess  that  I  am  not  able  to  perceive  any ;  and,  so  far  as 
authorities  go,  they  point  the  other  way." 

But  what  is  this  doctrine  of  constructive  fraud,  as  applied 
to  chattel  mortgages  by  the  American  courts?  Are  the 
courts  which  are  supposed  to  have  adopted  the  doctrine  in 
accord  as  to  what  the  doctrine  is?  Stated  in  its  broadest 
terms,  it  is  said  that  a  mortgage  of  a  merchant's  or  manufac- 
turer's sjock,  accompanied  by  an- agreement,  whether  in  the 
mortgage  or  not,  or  whether  made  at  the  same  time  or  sub- 
sequently, that  the  mortgageor  may  continue  to  dispose  of 
it,  is  conclusively  fraudulent  in  law,  and  void  as  to  the  mort- 
gageor's  creditors ;  and  such  agreement  is  proved  by  evidence 
of  sales  made  by  the  mortgageor  with  the  knowledge  of  the 
mortgagee,  and  without  objection  on  his  part.  This  is  the 
doctrine  as  announced  by  the  courts  of  New  Hampshire. 
If,  now,  we  turn  to  the  courts  of  New  York,  from  which 
the  doctrine  was  undoubtedly  adopted  by  most  of  the  other 
courts,  we  find  several  modifications:  First,  If  the  agree- 
ment be  not  contained  in  the  mortgage  itself,  the  question 
whether  there  is  any  such  agreement,  and  what  are  the 
indications  of  fraud  arising  from  it,  is  one  for  the  jury. 
Second,  If  the  agreement  be  to  sell  for  cash  for  the  benefit 
of  the  mortgagee,  the  mortgage  is  no  longer  conclusively 
fraudulent,  but  only  raises  a  question  of  good  faith  for  the 
jury.  Third,  The  mere  fact  that  the  mortgageor  continues 
to  sell  the  mortgaged  goods  with  the  knowledge  of  the 
mortgagee,  is  not  proof  of  an  agreement  between  the  parties 
for  such  sales,  and  does  not  render  the  mortgage  fraudulent 
in  law. 

In  Illinois,  the  same  modifications  are  adopted,  excepting, 
•  perhaps,  the  second  above  named ;  and  the  further  qualifica- 
tions are  made  that  such  a  mortgage  may  be  good  in  part, 
and  void  in  part,  —  good  in  so  far  as  it  covers  property  of 
which  the  mortgageor  has  no  power  of  disposal,  and  void  as 
to  the  part  over  which  he  has  such  power.  Moreover,  in  this 
State,  and  in  Ohio  as  well,  if  the  mortgagee  takes  possession 
o'*  the  property  before  the  rights  of  creditors  intervene,  his 
possession  is  not  vitiated  by  the  vicious  provision  in   the 


660      FRAUDULENT  MORTGAGES  OF  MERCHANDISE. 

mortgage.     In  New  York,  however,  these  two  further  mod- 
ifications are  rejected  in  express  decisions  upon  them. 

In  Minnesota,  Missouri,  Nebraska,  and  Ohio,  as  well  as  in 
New  York  and  Illinois,  if  the  agreement  or  intent  that  the 
mortgageor  may  dispose  of  the  mortgaged  goods  be  not 
contained  in  the  mortgage  itself,  the  existence  of  such  intent 
is  a  question  for  the  jury,  and  the  court  cannot  pronounce 
the  mortgage  fraudulent /^r  j^.  , 

The  qualification  that  an  agreement  that  the  mortgageor 
may  sell  for  the  sole  benefit  of  the  mortgagee,  without  mak- 
ing the  mortgage  conclusively  fraudulent,  prevails  not  only 
in  New  York,  but  also  in  Minnesota,  Missouri,  and  Ohio; 
and  Mr.  Justice  Davis,  in  Robinson  z/.  Elliott,  said :  "We  are 
not  prepared  to  say  that  a  mortgage  under  the  Indiana 
statute  would  not  be  sustained,  which  allows  a  stock  of 
goods  to  be  retained  by  the  mortgageor,  and  sold  by  him  at 
retail  for  the  express  purpose  of  applying  the  proceeds  to 
the  payment  of  the  mortgage  debt." 

After  all  these  qualifications  of  the  rule,  what  is  there  of 
value  left  of  it  ?  All  the  principal  branches  of  the  young 
tree  have  been  lopped  off,  and  there  is  nothing  left  of  it  but 
a  bare  pole,  with  one  tuft  of  green  at  the  top.  Can  it  long 
survive  ? 

The  learned  author  of  the  Review  article  justly  declared 
that  "the  difference  between  an  agreement  on  the  face 
of  the  instrument  and  one  proved  aliunde  does  not  afford 
room  for  any  distinctions  as  to  the  question  of  fraud  in  law." 
But  the  most  vital  infringement  upon  the  doctrine  is  that 
which  allows  the  mortgageor  to  retain  possession  of  the 
goods,  with  an  agreement  to  apply  the  proceeds  of  sales  to 
the  payment  of  the  mortgage  debt,  without  making  the 
mortgage  conclusively  fraudulent.  This  whole  doctrine  of 
fraud  arising  from  the  mortgageor's  possession  and  power  of 
disposal  was  designed  to  guard  against  secret  trusts.  As 
was  said  in  Twyne's  case  :  **  Fraud  is  always  apparelled  and 
clad  with  a  trust,  and  trust  is  the  cover  of  fraud."  Is  there 
any  the  less  a  trust  between  the  parties  when  the  mortgage 
provides  that  the  mortgageor  shall  apply  the  proceeds  of  all 
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sales  to  the  mortgage  debt,  than  there  is  when  it  says  noth- 
ing about  such  application  ?  The  proceeds  of  the  sales  are 
in  the  mortgageor's  hands,  and  the  mortgage  lien  does  not 
cover  them.  If  a  mortgageor's  retention  of  a  power  of  dis- 
posal of  the  mortgaged  goods  is  inconsistent  with  the  idea 
of  a  security,  is  the  inconsistency  any  the  less  when  the  mort- 
gageor  agrees  to  use  the  proceeds,  not  for  his  own  benefit, 
but  for  the  benefit  of  the  mortgagee  ?  Is  not  the  distinction 
a  mere  shadow  ? 

Finally,  in  regard  to  this  and  all  the  other  qualifications 
of  the  doctrine,  it  seems  just  to  say  that  they  have  been 
made  because  the  courts  have  wished  to  avoid  the  wrongs 
and  hardships  that  would  be  wrought  by  adhering  to  the 
rule  that  the  mortgageor's  possession,  with  right  to  sell, 
makes  the  mortgage  conclusively  fraudulent.  As  a  matter 
of  experience  and  observation,  the  courts  must  have  seen 
that  such  mortgages  are  no  more  likely  to  be  fraudulent  in 
fact  than  any  other;  and  they  must  have  seen  that  in  a 
mercantile  or  manufacturing  community,  if  not  elsewhere, 
the  doctrine  works  badly,  and  is  contrary  to  sound  policy. 
In  relation  to  the  policy  of  this  doctrine,  we  heartily  indorse 
the  words  of  Judge  Campbell,  of  Michigan : '  **  No  court 
has  given  any  satisfactory  reason  why  such  a  provision 
should  necessarily  vitiate  a  chattel  mortgage,  although  it  is 
undoubtedly  liable  to  abuse.  The  recording  law  enables 
all  vigilant  persons  to  ascertain  the  existence  of  such 
securities.  Many  small  merchants,  especially  beginners  in 
business,  have  no  other  means  of  securing  their  creditors 
for  the  stock  they  purchase,  and  can  only  meet  their  debts 
out  of  current  sales.  If  any  creditor  is  likely  to  be  injured 
by  allowing  the  debtor  to  dispose  of  the  mortgaged  prop- 
erty, it  is  rather  the  creditor  whose  security  is  thus  cut 
down,  than  the  one  who  has  no  claim  upon  the  specific 
property.  To  hcfld  that  a  merchant  cannot  mortgage  his 
goods  without  closing  his  doors,  would  be  to  hold  that  no 
mortgage  of  a  merchant's  stock  can  be  made  at  all." 

'   Gay  V.  Bidwell,  7  Mich.  519,  525. 
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The  conclusions  deduced  from  the  foregoing  examina- 
tion of  this  subject  are :  That  the  doctrine  of  absolute 
fraud  arising  in  a  mortgage  of  merchandise  from  the  mort- 
gageor's  retaining  possession,  with  a  power  of  disposal  in 
the  usual  course  of  trade,  is  not  supported  by  any  prepon- 
derance of  authority ;  that  it  is  contrary  to  sound  principles 
of  jurisprudence ;  that  it  has  no  reason  for  its  existence, 
derived  from  general  observation  and  experience  ;  that  it  is 
contrary  to  sound  policy ;  and  that  the  qualifications  of  the 
doctrine  made  by  leading  courts  have  in  large  measure 
destroyed  its  force,  and  are  indicative  that  these  courts  wish 
themselves  well  rid  of  the  whole  of  it,  and  soon  will  be. 

Leonard  A.  Jones. 

Boston,  Mass. 
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II.— CONCERNING  INSURANCE  AGENTS. 

When  the  Supreme  Court  of  the  United  States,  in  1871, 
decided  the  case  of  the  Union  Mutual  Insurance  Company  v, 
Wilkinson,'  it  was  obvious  that  that  high  tribunal  had  little 
patience  with  the  proposition  that  a  man  could  serve  two 
masters.  No  transaction  that  comes  before  a  court  for  inves- 
tigation is  treated  with  more  uniform  respect,  or  regarded  as 
entitled  to  more  presumptions  in  its  favor,  than  is  a  written 
contract.  The  Statute  of  Frauds  was  but  an  exponent  of  a 
general  feeling,  that,  by  contracts  in  writing,  parties  contract- 
ing not  only  did,  but  ought  to,  express  their  agreement  so 
solemnly  as  to  debar  them  from  thereafter  contradicting  it  in 
any  respect.  In  the  case  above  referred  to,  the  venerable 
and  justly  revered  rule  that  a  written  contract  is  not  to  be 
contradicted  or  varied  by  parol  evidence,  was  invoked  in 
behalf  of  a  judgment  contrary  to  that  rendered  by  the  court. 
This  rule,  it  was  urged  with  truth,  had  frequently  been 
applied  by  different  courts,  in  similar  cases,  in  precisely  the 
manner  now  suggested.  In  short,  both  principle  and 
authority  were  appealed  to.  in  support  of  the  written  con- 
tract then  under  examination,  and  against  the  allowance  of 
contradictory  parol  evidence.  Yet  the  court  distinguished 
the  case  from  all  those  where  the  rule  as  to  evidence  was 
applicable,  by  the  circumstance  that  here  intervened  another 
rule,  —  a  rule  of  substantive  law,  as  well  as  of  morals, — 
which  was  entitled  to  consideration  first  of  all,  and  which 
overshadowed  in  the  inquiry  the  question  of  the  sanctity  of 
a  written  contract :  the  rule  which,  as  enforced  by  courts,  is 
but  a  practical  application  of  the  doctrine  of  the  moral 
law,  that  no  man  can  at  the  same  time  serve  two  masters. 
The  high  position  and  dignity  of  the  court   which  delivered 

'   13  Wall.  222. 
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this  decision  make  the  case  a  proper  medium  through  which 
to  introduce  a  discussion  of  this  question. 

The  written  contract  in  that  case  was  a  policy  of  life  insur- 
ance; the  written  application  for  which  was,  without  discus- 
sion, and  under  a  familiar  rule,  treated  as  a  part  of  the  con- 
tract. That  application,  signed  by  the  applicant,  contained 
serious  and  substantial  misrepresentations  as  to  the  former 
health  of  the  applicant  and  her  mother,  which  were  subjects 
material  to  the  risk,  and  concerning  which  the  insurers  were 
entitled  to  a  full  and  true  disclosure.  As  to  one  of  these,  it 
appeared  by  parol  evidence  that  the  applicant  had  made  as 
full  a  disclosure  as  was  in  her  power,  that  the  application 
had  been  written  up  by  the  agent  of  the  insurer,  and  that  the 
applicant  was  ignorant  of  the  statements  of  the  application 
on  this  point  when  she  signed  it.  Was  such  evidence  ad- 
missible ?  Was  not  this  case  literally  within  the  rule  exclud- 
ing parol  evidence  when  offered  to  vary  a  written  contract  ? 
And  could  so  high  a  court  safely  neglect,  or  with  propriety 
fail  to  enforce,  that  rule  ? 

"  The  great  value  of  the  rule  of  evidence  here  invoked," 
said  the  court,  "  cannot  be  easily  overestimated.  As  a  means 
of  protecting  those  who  are  honest,  accurate,  and  prudent 
in  making  their  contracts,  against  fraud  and  false  swearing, 
against  carelessness  and  inaccuracy,  by  furnishing  evidence 
of  what  was  intended  by  the  parties,  which  can  always  be 
produced  without  fear  of  change  or  liability  to  misconstruc- 
tion, the  rule  merits  the  eulogies  it  has  received.  But  expe- 
rience has  shown  that  in  reference  to  these  very  matters  the 
rule  is  not  perfect.  The  written  instrument  does  not  always 
represent  the  intention  of  both  parties,  and  sometimes  it  fails 
to  do  so  as  to  either ;  and  where  this  has  been  the  result  of 
accident,  or  mistake,  or  fraud,  the  principle  has  long  been 
recognized,  that,  under  proper  circumstances  and  in  an 
appropriate  proceeding,  the  instrument  may  be  set  aside  or 
reformed,  as  best  suits  the  purposes  of  justice.  A  rule  of 
evidence  adopted  by  the  courts  as  a  protection  against 
fraud  and  false  swearing,  would,  as  was  said  in  regard  to  the 
analogous  rule  known  as  the  Statute  of  Frauds,  become  the 
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instrument  of  the  very  fraud  it  was  intended  to  prevent,  if 
there  did  not  exist  some  authority  to  correct  the  universality 
of  its  application."  Thus  the  court,  while  disclaiming  the 
extended  jurisdiction  conceded  to  courts  of  equity  in  such 
cases,  proceeded  to  consider  the  question  whether  the  con- 
tract then  under  investigation  was  a  fair  contract.  This  was 
done  by  applying  the  rules  of  law  as  to  estoppels,  the  vital 
question  being,  which  was  the  stronger  and  should  prevail, 
the  estoppel  upon  the  insurer  to  disclaim  responsibility  for 
the  acts  of  its  agent  in  writing  up  the  application,  or  the 
estoppel  upon  the  insured  to  deny  or  vary  her  written  con- 
tract. As  between  these  two  conflicting  estoppels,  what 
would  perhaps  have  been  a  more  difficult  inquiry  under 
other  circumstances,  was  aided  in  solution  by  reference  to 
the  fact  that  a  third  party  had  intervened  between  the  two 
contracting  parties,  and  thus  by  a  consideration  of  the  ques- 
tion, "  Whose  agent  was  Ball  in  filling  up  the  application  ?" 

In  certain  cases,  it  has  been  held  that  under  such  circum- 
stances the  party  who  fills  out  the  written  application  is,  as 
to  that  act,  to  be  considered  as  the  agent  of  the  applicant, 
though  before  that,  and  perhaps  in  all  other  respects  through- 
out the  transaction,  acting  as  the  regularly  authorized  agent 
of  the  insurer.  One  such  case  was  cited  in  the  case  above 
referred  to,  viz..  Smith  v.  Insurance  Company.'  In  that 
case,  the  application  was  signed  in  blank  by  the  applicants, 
and  afterwards  filled  up  by  the  insurer's  agent,  who  took  it, 
saying  "  he  would  fill  out  the  rest  of  the  application  when  he 
got  to  where  he  could  write,"  and  when  alone,  inserted  in  it 
a  statement,  wholly  unauthorized  by  the  applicants,  that  a 
certain  mortgage  was  the  only  encumbrance  on  the  prop- 
erty. It  appeared  that  there  were  other  encumbrances,  and 
the  stipulation  in  the  policy  that  the  application  should  fully 
disclose  all  encumbrances  was  set  up  in  bar  of  a  recovery 
under  the  policy,  after  a  loss  by  fire.  This  defence  was  suc- 
cessful, the  court  holding  that  the  understanding  between 
the  parties,  that  the  agent  should  fill  out  the  paper  when  he 

'  25  Barb.  497. 
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got  where  he  could  write,  "  constituted  him  the  plaintiffs' 
agent  to  complete  the  application,"  so  that  the  insured,  and 
not  the  insurer,  was  responsible  for  the  insertion  in  it  of  the 
disclaimer  as  to  encumbrances,  as  an  express  warranty  on 
their  part.  Perhaps  the  conclusion  reached  in  this  case  might 
have  been  well  based  on  the  principle  referred  to  by  the 
court,  that  where  one  of  two  innocent  parties  must  suffer 
from  the  improper  act  of  a  third,  he  shall  suffer  who  has 
-enabled  such  third  person  to  do  the  act ;  or  possibly  the 
insured  might  have  been  held  estopped  by  negligence  so 
gross  as  to  be  equal  to  fraud.  But  the  case  was  allowed  no 
effect  by  the  Supreme  Court  of  the  United  States  as  an 
authority  for  the  doctrine  on  which  it  is  mainly  rested. 

In  Wilson  v.  Insurance  Company,^  Searle,  the  agent  of 
the  insurer,  had  assisted  in  filling  up  the  application  for 
insurance,  and  had  signed  the  same,  **  Israel  Wilson,  appH- 
cant,  by  Immanuel  Searle  ;  "  and  there  appearing  serious  dis- 
crepancies between  the  statements  of  the  application  and 
the  facts  of  the  case,  the  judge  at  the  circuit  charged  the 
jury  that  Searle,  in  what  he  did  relative  to  the  application, 
was  the  agent  of  the  insured,  and  not  the  agent  of  the 
insurer.  The  Supreme  Court  expressly  approved  this  ruling 
as  an  abstract  question,  saying,  that  **  if  the  plaintiff  chose 
to  employ  the  agent  of  the  insurer  to  do  a  duty  which  was 
incumbent  on  himself  under  the  contract,  and  thus  to  make 
him,  for  the  performance  of  that  duty,  his  agent,  he  is  not  to 
be  released  or  excused  from  consequences  resulting  from 
the  carelessness  or  want  of  skill  of  the  person  thus  employed 
by  him,  because  that  person  is  also  employed  by  the  other 
contracting  party  in  another  portion  of  the  same  transac- 
tion." But  upon  an  error  committed  by  the  lower  court  in 
the  application  of  this  doctrine  under  the  circumstances  of 
the  case,  a  new  trial  was  granted  to  the  insurer,  who  had  suf- 
fered an  adverse  verdict  below. 

To  similar  effect  was  the  case  of  Lowell  v.  Insurance  Com- 
pany,^ where  the  application  of  the  insured  was  written  up 

*  4  R.  I.  141. 
»  8  Cush.  127. 
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by  one  who  was  not  only  an  agent,  but  a  director  in  the 
insurer  corporation  (a  mutual  company),  and  where  the  con- 
tract was  held  to  be  avoided  by  reason  of  material  misrepre- 
sentations in  the  application,  though  there  was  no  fraud  or 
dishonesty  apprehended.  The  court  said  :  "  The  insurance 
was  made  on  the  faith  of  the  written  representation,  and  it  is 
not  relieved  or  excused  by  the  fact  stated,  that  an  agent  and 
director  of  the  company  assisted  the  assured  in  drawing  it 
up,  or  drew  it  up  from  his  statements;  it  behooves  the  assured 
to  see  for  himself,  or  get  a  skilful  and  trustworthy  agent  to 
act  for  him,  and  not  to  sign  any  paper  which  is  not  in  fact 
substantially  true,  when  his  important  rights,  indeed  all  the 
benefits  of  the  contract,  are  dependent  upon  it." 

These  cases  disclose  a  tendency  on  the  part  of  insurers, 
which  will  be  further  evidenced  in  cases  cited  below,  to  pro- 
tect themselves  from  the  hardships  threatening  them  by 
reason  of  misrepresentations,  by  invoking  this  theory  of  a 
double  employment  on  the  part  of  the  agent.  To  make  it 
more  certain  that  the  agent  who  might  assist  in  preparing 
the  application  for  insurance  should  be  regarded  as  acting,  in 
so  doing,  not  for  the  insurer,  but  for  the  opposite  contracting 
party,  the  practice  was  now  adopted  of  introducing  into  the 
policy  a  stipulation  to  that  effect,  and  thus  causing  the 
insured  party  to  agree  to  that  conclusion.  Courts  that  were 
not  at  the  outset  struck  with  the  incompatibility  of  such  a 
transaction  were  of  course  prepared,  in  the  strength  of  their 
devotion  to  the  sanctity  of  written  contracts,  to  sustain  these 
stipulations.  Accordingly,  in  Abbott  v.  Shawmut  Insur- 
ance Company,*  which  arose  in  1861,  a  stipulation  in  the 
policy  to  the  effect  that  **  every  insurance  agent,  broker, 
or  other  person,  forwarding  applications  or  receiving  pre- 
miums, is  the  agent  of  the  applicant,  and  not  of  the  com- 
pany," was  sustained ;  the  question  in  the  case  being  one  of 
a  material  misrepresentation  in  the  application,  for  which  the 
insured  claimed  that  the  insurer's  agent  was  responsible. 
And  following  this,  in  Mulrey's  Case  ^  and  Stevens's  Case,^ 


*  3  Allen,  213. 
^  4  Allen,  116. 
3  9  Allen,  332. 
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with  the  same  corporation,  a  mutual  fire-insurance  company, 
the  same  stipulation  was  enforced,  in  its  application  to  dif- 
ferent matters  of  contention ;  the  last-named  case  involving 
a  charge  against  the  agent,  whose  double  employment  was 
sanctioned,  of  positive  fraudulent  conduct  in  securing  the 
application.  Singularly  enough,  the  introduction  of  such  a 
stipulation  into  the  contract  was  not  approved  by  the  court 
which  thus  sustained  it.  It  was  said,  that  an  examination  of 
this  policy,  ''  in  connection  with  the  form  of  application  and 
the  by-laws,  would  lead  many  prudent  men  to  decline  taking 
it;"  that  the  case  afforded  "a  remarkable  instance"  of  the 
result  of  competition  among  insurers,  many  of  whom  "  have 
deemed  it  expedient  to  encumber  their  policies  with  so  many 
conditions,  that  they  can  seldom  be  held  responsible  for 
losses,  except  at  their  own  option ; "  and  that  the  particular 
policy  evidently  "  was  prepared  with  the  view  of  avoiding 
legal  responsibility  to  the  policy-holders,  except  at  the 
option  of  the  officers." '  It  would  seem  that  the  rule  sus- 
taining the  inviolability  of  written  contracts  could  hardly  be 
put  to  a  more  severe  strain. 

A  similar  stipulation  was  enforced  by  the  Court  of  Chan- 
cery of  Ontario,  in  Bleakley  v.  Insurance  Company.'  The 
application  having  been  filled  up  by  the  insurer's  agent,  it  was 
found,  at  the  trial,  to  contain  a  material  misrepresentation  as 
to  encumbrances  on  the  property.  Evidence  that  this  was 
the  mistake  of  the  agent  was  held  immaterial.  As  a  matter 
of  law,  the  court  thought  the  agent,  though  the  agent  of  the 
insurer  to  solicit  insurances,  "was  not  therefore  its  agent 
when  performing  a  duty  for  the  applicant  for  insurance;'* 
wherefore  the  provision  of  the  application  was  sustained, 
that  "  the  agents  are  considered  the  agents  of  the  applicant, 
so  far  as  relates  to  the  making  of  applications  and  the  deliv- 
ery of  all  notices  connected  therewith." 

In  Insurance  Company  v,  Perrine,^  the  application,  which 
was  written  up  by  the  surveyor  appointed  by  the  insurer,  was 
so  defective  in  description  of  the  premises  as  to  vitiate  the 

'  3  Allen,  214. 

»   16  Grant's  Ch.  198. 

3  7  Watts  &  S.  348. 


INSURANCE    AGENTS.  669 

insurance.  The  insured  was,  by  the  charter  of  the  insurer, 
a  mutual  fire-insurance  corporation,  made  a  member  of 
the  company ;  and  inasmuch  as  a  by-law  required  the  sur- 
veyor to  inform  every  applicant  that  he  ( the  surveyor )  was 
the  applicant's  agent  for  the  purposes  of  the  application,  and 
the  insured  was  in  law  bound,  as  a  member,  to  know  all  the 
by-laws  of  the  corporation,  it  was  held  immaterial  that  the 
surveyor  had  blundered,  even  though  it  was  in  this  instance 
a  hard  case,  "  as  the  surveyor,  who  was  entirely  unfit  for  the 
place,  had  been  selected  for  the  service  by  the  company." 
A  later  case,  cited  below,  shows  that  the  contrary  view  was 
subsequently  taken  of  this  question  in  Pennsylvania. 

That  these  attempts  on  the  part  of  insurers,  to  make  the 
applicant  responsible  for  the  mistakes  or  negligences  of  in- 
surance agents,  were  dictated  solely  by  a  desire  to  secure 
fair  dealing  and  prevent  frauds,  may  be  conceded  here,  though 
often  disputed.  It  is  too  true,  as  the  reports  of  judicial 
decisions  show,  that  in  America  attempts  to  practise  frauds 
on  insurance  corporations  have  been  wellnigh  innumerable. 
Such  companies  have  to  a  considerable  extent  been  treated 
by  unscrupulous  parties  as  lawful  subjects  for  the  most 
unlawful  schemes.  Nay,  they  are  too  often  considered,  in 
the  opinions  delivered  by  learned  courts,  as  the  natural 
enemies  of  their  individual  fellow-citizens.  Far  more  caustic 
and  perhaps  less  just  language  than  that  cited  above  from  3 
Allen,  214,  will  be  recalled  by  many  professional  readers 
from  the  opinions  of  the  courts.  The  antipathy  of  legisla- 
tures toward  insurance  companies  is  proverbial.  If  courts 
sometimes  seem  to  apply  to  these  corporations  rules  differ- 
ent from  those  applicable  to  individuals,  why  should  not 
legislatures  do  so  openly  ? 

But  while  the  policy  of  attempting  to  make  the  applicant 
responsible  for  the  agent's  mistake  or  negligence  might 
seem  a  natural  method  of  resistance  to  an  improper  discrim- 
ination, it  was  unfortunate,  because  against  public  policy. 
That  it  has  reacted  against  insurers,  is  only  another  illustra- 
tion of  the  rule  that  a  departure  from  principle  for  the  sake 
of  policy,  however  pressing  the  circumstances,  is  never  any 
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thing  more  than  an  expedient,  and  as  such  will  always  fail, 
sooner  or  later.  The  only  safe  course,  whether  in  states- 
manship, politics,  commerce,  legislation,  or  jurisprudence,  is 
to  follow  fundamental  principles  of  justice  and  morality  with 
strictness.  Mere  expedients,  however  attractive  they  may 
seem  at  first  sight,  by  reason  of  their  apparent  worldly 
wisdom,  will  always  prove  false  guides.  The  difficulty  with 
the  expedient  in  question  was,  that  it  ran  directly  counter 
to  a  plain  and  well-settled  rule  of  law,  —  that  rule  which 
recognizes  and  enforces  the  doctrine  of  the  moral  law,  that 
no  man  can  serve  two  masters. 

It  may  here  be  observed,  that  this  is  not  an  arbitrary  rule. 
Perhaps  in  the  strict  sense  it  is  not  a  rule  at  all,  but  rather 
a  doctrine.  The  law  does  not  say  arbitrarily  that  no  man 
shall  serve  two  masters.  Rather  does  it  recognize  the 
fundamental  law  of  human  nature,  that  no  man  can  faith- 
fully follow  a  divided  allegiance;  and  hence  the  doctrine 
that,  in  deference  to  this  positive  inability,  no  attempt  to 
accomplish  the  impossible  task  will  be  by  the  law  encour- 
aged, or  even  tolerated. 

This  doctrine  is  with  equal  perspicuity  declared  by  the 
courts  and  explained  by  the  text-writers,  as  applicable  in  all 
cases  where  there  has  been  an  endeavor,  on  the  part  of  an 
agent,  to  represent  in  the  same  transaction  two  parties  whose 
interests  are  diverse  or  incompatible.  A  few  instances  will 
suffice  to  show  how  general  and  widespread  is  its  applica- 
tion in  the  law.  Mr.  Justice  Story,  in  his  work  on  Agency, 
refers  to  it  frequently,'  as  forbidding  agents  '*  at  the  same 
time  to  take  upon  themselves  incompatible  duties  and  char- 
acters, or  become  agents  in  a  transaction  where  they  have 
an  adverse  interest  or  employment ; "  as  "a  doctrine  well  set- 
tled in  law,"  illustrating  "  the  soundest  policy,  encouraged 
by  the  purest  precepts  of  Christianity,"  and  employed  to 
**  interpose  a  preventive  check  against  such  temptations 
and  seductions"  as  naturally  beset  one  who  tries  to 
"  serve     two     masters    whose    interests    are    in    conflict. 

'  Sees.  9,  31,  210-212. 
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Evans  on  Principal  and  Agent  *  states  the  doctrine  in  sim- 
ilar language :  "Although  few  persons  are  disqualified  from 
becoming  agents,  the  conduct  of  those  who  act  in  that  ca- 
pacity is  watched  with  great  jealousy  by  the  law.  Thus, 
no  agent  will  ever  be  allowed  to  take  upon  himself  incom- 
patible duties  and  characters,  or  to  act  in  a  transaction 
where  he  has  an  adverse  interest  or  employment." 

The  doctrine  has  been  applied  to  cases  involving  the 
sufficiency  of  a  memorandum  within  the  Statute  of  Frauds ; " 
to  commission  merchants ;  3  to  an  attempted  sale  of  an  inter- 
est in  a  brig  by  one  acting  as  common  agent  for  both  seller 
and  buyer ;  ^  to  the  transfer  of  a  note  through  a  common 
agent;  5  and  to  a  case  involving  a  purchase  of  cotton,  and 
delivery  thereof  to  a  carrier.^  In  the  last-named  case,  it  is 
tersely  suggested  that  "both  the  Bible  and  Justice  Story  say 
that  one  cannot  serve  two  masters."  In  Hinckley  7'.  Arey,^ 
Cottom  V.  Holliday,^  and  Greenwood  v.  Spring,^  may  also 
be  found  applications  of  the  doctrine.  Some  decisions  are 
found,  where,  while  the  principle  is  recognized,  its  application 
is  said  to  be  limited  to  cases  involving  adverse  or  incom- 
patible interests,  as  in  Mining  Company  v,  Senter,'"*  and  Hel- 
mer  v.  Krolick." 

Frequent  instances  of  the  vigor  and  vitality  of  this  doc- 
trine are  found  in  cases  growing  out  of  transactions  through 
real-estate  brokers!  Such  are  Farnsworth  v.  Hemmer,'* 
Walker  z^.  Osgood,'^  Rice  v.  Wood,'*  Lloyd  v.  Colston, '5  Wat- 

'  Page  14. 

'  Wright  V.  Dannah,  2  Camp.  203;  Dixon  v.  Broomfield,  2  Chii.  205;   Fare- 
brother  V.  Simmons,  5  Barn.  &  Aid.  ^^^. 
3  Beal  V.  McKiernan,  6  La.  407. 
♦  Copeland  v.  Mercantile  Ins.  Co  ,  6  Pick.  198. 
5  Florance  v,  Adams,  2  Rob.  (La.)  556. 
^  Sumner  v.  Railroad,  78  N.  C.  289. 
7  27  Me.  362. 

« 59  in.  176. 

9  54  Barb.  375. 
'°  26  Mich.  73. 
'*  36  Mich.  371. 
**  I  Allen,  494. 
»3  98  Mass.  348. 
'*  113  Mass.  133. 
»5  5  Bush,  587. 
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kins  V.  Cousall,'  Pugsley  v,  Murray,'  Raisin  v,  Clark,^  Lynch 
V,  Fallon/  Everhart  v,  Searle,^  Meyer  v.  Hanchett,^  and  Bates 
V,  Copeland/  in  all  which  the  power  of  a  real-estate  broker 
to  represent  both  parties  in  the  same  sale  or  exchange  of 
real  estate  was  denied.  All  these  cases  illustrate  the  neces- 
sary conflict  between  interest  and  duty  in  which  an  agent 
so  situated  is  involved,  the  frequent  temptations  to  sacrifice 
the  interests  of  one  or  the  other  principal  to  which  he  is 
exposed,  and  the  ease  with  which  he  may  become,  con- 
sciously or  unconsciously,  the  in  trument  of  one  party  or 
the  other  in  securing  an  unfair  advantage  in  the  transaction. 
Walker  v.  Osgood  and  Rice  v.  Wood  refer  to  the  incom- 
patibility of  the  agent's  possessing  the  confidence  of  one 
principal,  and  a  knowledge  of  his  views  and  purposes,  with 
his  standing  in  like  relations  to  the  other  party ;  and  to  the 
direct  inducement  thus  created  to  violate  the  confidence 
of  one  or  the  other.  Such  several  duties  are  said,  in  Farns- 
worth  V,  Hemmer,  to  be  "  utterly  irreconcilable  and  conflict- 
ing," and  in  Raisin  v,  Clark,  to  be  "essentially  inconsistent 
and  repugnant;"  and  Everhart  v.  Searle,  referring  to  the 
authority  of  Holy  Writ  for  the  doctrine  in  question,  adds: 
"All  human  experience  sanctions  the  undoubted  truth  and 
purity  of  this  philosophy,  and  it  is  received  as  a  cardinal 
principle  in  every  system  of  enlightened  jurisprudence."' 
It  may  be  observed,  that  while  the  question  of  a  fraudu- 
lent or  corrupt  intent  on  the  part  of  the  agent  does  not  gen- 
erally figure  in  these  cases,  he  is  in  many  of  them  expressly 
exonerated  from  all  suspicion  of  any  but  the  purest  motives. 
The  doctrine  is  not  here  applied  as  a  rule,  either  to  punish 
the  agent  for  improper  conduct,  or  to  furnish  to  the  injured 

*   I   E.  D.  Smith,  65. 
'  4  E.  D.  Smith.  245. 

3  41   Md.  158. 

4  II  R.  I.  311. 

5  71  Pa.  St.  256. 

^  39  Wis.  419;  43  Wis.  246. 

^  (Dist.  Col.  1878),  8  Reporter,  492. 

^  In  an  interesting  note  to  Lynch  v.  FaUon,  published  in  16  Am.  L.  Reg- 
(n.  S.)  331,  Hon.  E.  H.  Bennett  has  grouped  together  several  of  these  case*, 
in  illustration  of  the  doctrine  that  •*  no  man  can  serve  two  masters,"  as  well 
established  in  the  common  law. 
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party  compensation  in  damages.  "  It  matters  not,"  quotes 
the  Supreme  Court  of  Pennsylvania,  in  Everhart  v.  Searle, 
"  that  there  was  no  fraud  meditated  and  no  injury  done  ;  the 
rule  is  not  intended  to  be  remedial  of  actual  wrong,  but  pre- 
ventive of  the  possibility  of  it."  And  in  Raisin  v.  Clark, 
Mr.  Justice  Story's  explanation  is  adopted,  of  the  design 
"  to  interpose  a  preventive  check,"  disarming  the  transac- 
tion, in  advance,  of  all  power  for  wrong  or  fraud. 

It  is  further  to  be  observed,  that  the  apparent  exceptions 
that  are  made  to  the  application  of  this  doctrine,  in  the  cases 
of  brokers  and  other  middlemen,  are  not,  in  strictness,  excep- 
tions at  all,  so  careful  are  the  authorities  to  distinguish  cases 
of  that  class  by  their  peculiar  facts.  Thus,  while  it  is  laid 
down  that  brokers,  auctioneers,  and  some  other  agents,  may, 
to  a  limited  extent  ( as,  for  instance,  in  entering  a  written 
memorandum  sufficient  to  satisfy  the  Statute  of  Frauds),  act 
as  agents  for  both  parties  to  the  transaction,*  yet  it  appears 
that  this  is  only  as  to  matters  in  which  the  interests  of  those 
parties  are  not  diverse  or  incompatible.  Thus,  the  auctioneer 
is,  before  the  sale,  exclusively  the  agent  of  the  seller,  and 
only  after  the  sale  may  he  be  the  agent  of  the  purchaser ; ' 
and  the  broker  is  primarily  the  agent  of  his  first  employer, 
and  "becomes  the  agent  of  the  other  party  only  when  the 
bargain  is  definitively  settled  as  to  its  terms,  between  the 
principals."  3  The  law  would  not,  in  these  cases,  tolerate  an 
attempt  to  represent,  at  the  same  time,  two  parties  having 
diverse  interests,  for  the  reasons  already  referred  to.^  That 
any  agent  may,  at  a  proper  time  and  under  proper  circum- 
stances, change  his  agency  from  one  party  to  the  other,  as 
do  auctioneers  and  brokers,  is  recognized  in  Hinckley  v, 
Arey,5  where  an  attorney  who  acted  for  both  debtor  and 
creditor   in   the  settlement  of  a   debt,  was,  like  a  broker, 

*  Story  on  Ag.,  sees.  27,  28  ;  Whart.  on  Ag.,  sees.  244,  655,  718. 
^  Story  on  Ag.,  sec.  27;  Whart.  on  Ag.,  sec.  644;  Williams  v,  Millington, 
I  H.  Black.  81. 

3  Story  on  Ag.,  sec.  31  ;  Whart.  on  Ag.,  sec.  715. 

4  Ibid, 

5  27  Me.  362. 
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treated  as  at  first  the  agent  of  one,  and  afterwards  the  agent 
of  the  other  party. 

The  universality  and  inherent  force  of  the  doctrine  in 
question  being  so  well  evidenced,  it  is  difficult  to  conceive 
of  a  class  of  cases  in  which  it  could  with  more  propriety  be 
strictly  applied,  than  in  contentions  arising  out  of  insurance 
contracts.     That  this  is  a  large  and  growing  class  of  cases, 
the  various  American   reports   abundantly  testify.     In  this 
most  busy  section  of  a  busy  world,  very  many  fields  of  busi- 
ness are  now  practically  engrossed  by  corporations,  and  all 
such  legal  entities  must,  in  making  contracts,  act  through 
agents.     Insurance  is  not,  it  is  true,  the  only  large  field  occu- 
pied  with  practical  exclusiveness  by  corporate  bodies ;  but 
perhaps  no  other  class  of  corporations  exhibits  a  larger  pro- 
portion of  legal  controversies  which  have  grown  out  of  con- 
tracts.    As  all  these  contracts  have  been  negotiated  in  behalf 
of  the  insureds  by  agents,  probably  no  other  class  of  agents 
is  known  to  the  business  world,  to  whom  the  doctrine  in 
question   is  more    pertinently  applicable.     The   courts  are 
crowded  with  contentions,  and  the  reports  with  the  records 
of  contentions,    growing  out  of  these  contracts,    in  which 
the  agent  is  so  often  the  most  prominent  figure,  that  the 
insurers    have    been   seen    industriously  trying    to  transfer 
him,    with   all  his    blunders,  to   the  account  and  responsi- 
bility of  their  adversaries.     It  does  not  need  an  acquaint- 
ance with  the  details  of  the  business,  but  a  cursory  reading 
of  the  judicial  reports  must  suffice,  to  convince  one  that  no 
class  of  agents  can  well  be  more  subject  than  these,  to  those 
"temptations  and  seductions"  which  the  doctrine  in  ques- 
tion aims  to  prevent  and  disarm. 

But,  it  may  be  asked,  Why  may  not  insurance  agents  rep- 
resent both  parties  in  making  a  written  contract,  when  the 
policy  of  the  law  allows  brokers  and  auctioneers  to  do  so  to 
the  extent  of  entering  the  memorandum  required  by  the 
Statute  of  Frauds?  The  answer  to  this  must  be  found  in 
the  inherent  differences  between  the  two  classes  of  trans- 
actions. Brokers  and  auctioneers  are,  in  the  first  place, 
recognized  as  belonging  to  the  exceptional  class  of  '*  middle- 
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men,"  in  which  capacity,  only,  they  are  allowed  to  act  in  the 
manner  referred  to ;  *  but  if  representing  principally  one  or 
the  other  party,  the  same  authorities  recognize  their  para- 
mount duty  to  him.  Insurance  agents,  however,  are  not 
middle-men.  In  Insurance  Company  v,  Wilkinson,"  the 
United  States  Supreme  Court  suggests,  that  "at  a  time  when 
insurance  companies  waited  for  parties  to  come  to  them  to 
seek  assurance,  or  to  forward  applications  on  their  own 
motion,"  there  might  have  been  a  reasonable  foundation  for 
the  proposition  that  the  intervening  agents,  like  middle-men, 
could  properly  represent  either  party  in  different  parts  of  the 
same  negotiations.  ,But  when  the  insurer  seeks  the  insured, 
and  the  negotiations  are  opened  by  the  agent  of  the  former, 
there  results  a  **  system  of  selling  policies  through  agents," 
to  apply  to  which  the  doctrine  of  a  divided  agency  would,  in 
the  opinion  of  that  court,  "  be  a  snare  and  a  delusion."  In 
Lee  V.  Insurance  Company,3  the  court  did  indeed  hold  that 
there  had  been  a  divided  agency ;  that  the  agent,  in  writing 
up  the  application,  acted  for  the  insured,  and  that  in  deliv- 
ering the  policy  to  the  latter,  he  acted  for  the  insurer.  But 
the  proof  shows  that  this  case  arose  at  a  time  when  the  appli- 
cant sought  the  agent,  and  that  he  did  so  in  that  instance. 
And,  surely,  in  the  "system  of  selling  policies  through 
agents,"  which  now  obtains,  it  is  hard  to  find  any  point  of 
time  during  the  negotiations,  where  it  can  be  said  that 
there  has  been,  in  fact,  a  shifting  of  the  agency,  or  any  oppor- 
tunity for  a  shifting,  even  if  the  law  could  sanction  it.  Again, 
an  insurance  contract  does  not  present  a  case  where  the  par- 
ties have  made  all  their  negotiations  by  parol,  and  there 
remains  only  the  formality  of  a  compliance  with  the  Statute  of 
Frauds,  in  order  to  save  to  both  parties,  under  the  statutory 
rules,  the  benefit  of  their  parol  agreement.  In  such  a  case,  it 
may  well  be  said  that  the  interests  of  both  parties  are  advanced 
by  reducing  the  contract  to  writing,  and  that  in  the  formal 

'  Story  on  Ag.,  sees.  28,  31 ;   VVhart.  on  Ag.,  sec.  656 ;   Evans  on  Prin.  & 
Ag.,  pp.  3»  »2i,  122. 
»  Supra. 
3  3  Gray,  583. 
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act  of  making  a  memorandum  as  required  by  the  statute, 
the  agent  does  not  attempt  to  divide  his  allegiance,  or  to 
serve  the  incompatible  interests  of  two  who  are-  dealing  at 
arm's  length.  How  sharp  is  the  contrast  from  such  a  class 
of  negotiations,  when  we  but  glance  at  the  extended  reports 
of  "  Fire  Insurance  Cases,"  and  "  Life  and  Accident  Insur- 
ance Cases,"  and  observe  how  their  indexes  ab  »und  in  such 
terms  as  "Fraud,"  "Concealment,"  "Misrepresentation," 
"Warranty,"  "  Condition,"  and  "Waiver,"  all  which  subjects 
involve  more  or  less  consideration  of  the  conduct  of  the 
agent.  It  will  be  a  sufficient  vindication  of  the  kind  offices 
of  the  doctrine  in  question,  if  its  supremacy  shall  serve  to 
eliminate  from  these  contentions,  even  partially,  the  ele- 
ments of  mistake  and  fraud,  and  thus  to  lessen  the  frequency 
with  which  those  terms  now  appear  in  judicial  reports. 

Nor  is  the  application  of  this  doctrine  avoided  by  relying 
on  the  "  mutual "  features  of  many  of  the  insurance  com- 
panies. It  is  true  that  partners  are  agents  inter  sese,  and 
that  members  of  private  corporations  have  many  interests  in 
common,  in  more  or  less  close  analogy  to  the  status  of  partners. 
But  corporations  for  mutual  insurance  are  legal  entities,  and 
have  never  yet  been  placed  on  the  precise  footing  of  part- 
nerships ;  nor  have  the  courts  ever  failed  to  recognize  the 
corporation  and  its  member  as  two  independent  contract- 
ing parties,  when  one  becomes  the  insurer  and  the  other 
the  insured.  This  status  of  the  parties  is  recognized  in 
the  Massachusetts  and  other  cases  above  cited;  and  the 
mutual  feature  of  the  corporation  has  been  referred  to  as 
affecting  the  insured  with  notice  of  all  charter  provisions 
and  by-laws,  but  not  as  making  his  fellow-corporators  and 
himself  agents  inter  sese^  in  analogy  to  the  rule  in  partner- 
ship. It  is  either  an  agency  stipulated  for  by  the  contract, 
or  one  supposed  to  be  implied  by  law  from  the  acts  of  the 
parties,  which,  in  all  the  reported  cases  involving  mutual 
insurance  companies,  has  been  held  to  make  the  agent  of 
the  one  party  a  representative  also  of  the  other.  But  not 
all  the  courts  who  have  adjudicated  the  controversies  of  these 
mutual  companies  have  so  concluded,  as  will  be  seen  below. 


^ 
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Passing  now  to  a  consideration  of  the  contentions  over 
insurance  contracts,  in  which  the  theory  of  a  divided  agency 
has  been  disallowed  by  the  courts,  it  will  be  seen  that  their 
judgments  were  early  placed  on  the  high  ground  of  a  public 
policy  which  repudiated  so  questionable  a  theory,  in  insur- 
ance cases  no  less  than  in  other  transactions.      In  Utica 
Insurance    Company   v,    Toledo    Insurance    Company, '    it 
appeared  that  an  insurance  agent  had  resorted  to  the  con- 
venient expedient  of  representing  both  parties  in  a  contract 
of  reinsurance.     This  contract,  being  sued  on,  was,  by  the 
Supreme  Court  of  New  York,  in  a  well-considered  opinion, 
declared  void,   or  rather  voidable  at  the  option  of  either 
party.     The  fundamental  doctrine  that  **  no  man  can  faith- 
fully serve  two  masters,"  because  "  his  duties  to  his  two  prin- 
cipals "  would  be  "entirely  incompatible,"  was  held  to  apply 
to  and  govern  the  case  at  bar;  and  the  assumption  by  the 
agent  of  authority  to  act  as  "  middleman  "  was  held  to  be 
unfounded.     The  inherent  difficulty  in  the  case  was,  that  the 
double  agency  was  undertaken  in  the  matter  of  making  the 
contract.     Within  a  year  thereafter  arose  the  case  of  New 
York    Central   Insurance    Company  v.  National    Protection 
Insurance    Company, '   likewise   a   contract   of  reinsurance 
made  by  one  agent  attempting  to  represent  both  parties. 
It  was  presented  to  another  branch  of  the  Supreme  Court, 
which,  without  reference  to  the  case  in  17  Barb.,  and  seem- 
ingly in  ignorance  of  it,  reached  a  like  conclusion  that  the 
contract  was  voidable    under   the   same  well-settled  rules. 
But  that  court  having,  on  technical  grounds  as  to  the  plead- 
ings, denied  to  the  defendants  the  benefit  of  this  doctrine, 
the   case  went   to   the   Court  of  Appeals,  whose   opinion  ^ 
not    only   approved    the    doctrine,   but    gave    the   benefit 
of  it  to  the  defendants,  reversing  the  action  of  the  lower 
court  on  the  technical  grounds.     The  "manifest  inconsist- 
ency" of  the  agent's  attempt  to  represent  both  parties  was 
exposed,  and  the  opinion  of  the  Supreme  Court  in  17  Barb. 

*  17  Barb.  132. 
'  20  Barb.  468. 
3  14  N.  Y.  85. 
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132,  was  commended  as  "a  sound  exposition  of  the  law." 
Before  the  same  section  of  the  court  which  heard  the  case 
in  20  Barb,  had   previously  arisen  the  case  of  Masters  v. 
Insurance  Company,'  where  the  insurer's  agent  had   made 
out  the  application  for  the  plaintiff  to  sign,  using  a  blank 
furnished    by  the  insurer.     The  by-laws  of  the  company, 
which  was  a  mutual  corporation,  made  the  person  taking  the 
application  the  agent  of  the  applicant.    The  court  held,  that 
"  nevertheless  he  is  still  the  agent  of  the  company ;  he  is  not 
divested  of  his  office  by  being  deemed  the  agent  also  of  the 
person  making  application  for  a  policy."     Though  the  court 
did  not  express,  yet  it  seemed  to  feel,  the  same  reasons  for 
its  judgment  which  were  afterward  announced  in  20  Barb.; 
for  it  ignored  the  putative  agency  of  the  agent  for  the  in- 
sured, provided  for  in  the  by-laws,  saying  that  it  "  regarded 
this  clause  in  the  by-laws  of  these  companies  as  a  device 
resorted  to  by  them  for  the  purpose  of  shunning  just  respon- 
sibility."    In  Bentley  v.  Insurance  Company,"  an  agent  for 
an  insurer  had  undertaken  to  insure  his  own  property,  and 
under  the  same  rule  the  contract  was  held  inoperative ;  and 
in  17  N.  Y.  421,  this  judgment  was  approved,  and  the  trans- 
action was  held  utterly  void,  the  Court  of  Appeals  referring 
to  their  previous  judgment  in  14  N.  Y.  85,  as  authority  for 
the  conclusion  that  in  the  case  at  bar  there  was  no  contract 
of  insurance,  nor  any  thing  towards  a  contract,  except  a  bare 
application    for   insurance.      Ritt   v.    Insurance    Company  ^ 
presented  another  attempt  of  aa  agent  to  insure  his  own 
property,  which  was  declared   futile,   following  the  author- 
ities in  17  and  20  Barb. 

In  entire  accord  with  the  rule  applied  in  14  N.  Y.  and  17 
N.  Y  ,♦  though  not  in  terms  referring  to  it,  is  the  case  of 
Rowley  v.  Insurance  Company.^  It  was  there  urged  as  a 
conclusion  of  law,  on  the  authority  of  Smith  v.  Insurance 

*   1 1  Barb.  624. 

2  19  Barb.  595. 

3  41  Barb.  353. 
*>  Supra. 

5  36  N.  V.  550. 
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Company,'  that  the  applicant,  by  trusting  to  the  insurer's 
agent  to  fill  up  the  application  which  he  had  signed  in  blank, 
''if  it  would  be  all  right,"  had  made  the  agent  his  agent; 
but  the  court,  referring  to  the  common  practice  among  insur- 
ance companies  of  sending  their  agents  to  solicit  business, 
regarded  this  agent  as  acting  for  the  insurer  only,  when 
taking  the  application,  and  said  that  **  any  other  rule  would 
be  fraught  with  mischief" 

Subsequent  decisions  of  the  Court  of  Appeals  in  New 
York  indicate  some  vacillation  on  this  subject.  In  Rohrbach 
V.  Insurance  Company,*  a  stipulation  in  the  policy  was  en- 
forced which  made  the  person  procuring  the  insurance  to  be 
taken  by  the  insurer,  not  its  agent,  but  the  agent  of  the 
insured ;  so  that,  the  application  having  been  filled  up  by  the 
insurer's  agent,  and  containing  material  misstatements,  the 
policy  was  held  void.  Here  the  court  expressly  exonerated 
the  applicant  from  any  suspicion  of  deception,  found  him 
quite  frank  and  open  in  his  communications  to  the  agent,  and 
regretted  that  insurance  companies  "  should  prepare  for  illit- 
erate and  confiding  men  contracts  so  practically  deceptive 
and  nugatory,  and  should,  in  cases  so  free  from  fraud  and 
wrong  on  the  part  of  the  insured,  hold  their  customers  to 
the  letter  of  an  agreement  so  entered  into."  But,  the  court 
continued,  **  we  must  take  the  contracts  of  parties  as  we  find 
them,  and  enforce  them  as  they  read."  So,  although  the 
blunderer  here  was  in  fact  the  agent  of  the  insurer,  yet,  as 
Rohrbach  had  agreed  to  call  him  his  own  agent,  he  could 
not  dispute  that  conclusion.  The  result  reached  by  col- 
lating this  decision  with  the  earlier  ones  would  seem  to  be, 
that  parties  may  by  express  contract  create  a  valid  agency, 
such  as  the  law  would  not  recognize  or  tolerate,  because 
against  public  policy,  if  it  were  sought  to  be  drawn  as  an 
inference  of  law  from  the  acts  of  one  or  the  other  of  the 
parties.  But  a  later  case,  in  which  a  like  contract  had  been 
made,  presented  a  new  difficulty;  for  here  was  a  second 
stipulation,  that  the   application   must  be  made  out  by  an 

*  25  Barb.  497. 
»  62  N.  V.  47. 
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authorized  agent  of  the  insurer.  The  policy  would  be  held 
void  if  the  insured  was  responsible  for  serious  misrepresent- 
ations in  the  application,  the  work  of  the  agent  alone,  the 
applicant  having  signed  the  paper  in  blank.  This  is  perhaps 
the  most  glaring  exhibition,  in  a  written  contract,  of  the 
incompatibility  of  two  interests  which  one  man  is  expected 
to  faithfully  serve.  The  court  returned  to  the  doctrine  of 
the  earlier  cases,  so  far  as  to  disregard  entirely  the  stipula- 
tion that  the  agent  was  agent  of  the  insurer,  and  held  the 
policy  valid.' 

Bebee  v.  Insurance  Company  "^  presents  the  question  in  its 
application  to  a  mutual  insurance  corporation.  It  appeared 
to  be  the  rule  of  this  company,  and  the  agent  had  been  so 
instructed,  that  *'  he  must  consider  himself  more  the  agent  of 
the  insured  than  of  the  company."  Evidence  of  this  fact 
was  held  to  be  unavailing  to  fix  upon  the  insured  the  respon- 
sibility for  the  agent's  failure  to  communicate  to  the  insurer 
all  the  facts  he  had  learned  concerning  the  risk.  In  Savings 
Bank  v.  Insurance  Company ,3  a  serious  question  arose.  The 
agent  had  undertaken  to  examine  the  title  to  the  property, 
but  made  out  the  policy  improperly,  —  not  in  the  name  of 
the  bank,  which  was  a  mortgagee,  but  in  the  name  of  the 
original  mortgageors,  who  at  the  time  no  longer  owned  the 
equity  of  redemption.  The  agent  was  supposed  by  the  in- 
surer to  be  acting  in  this  matter  for  the  applicant ;  but  the 
applicant  supposed  him  to  be  acting  as  agent  of  the  insurer. 
The  law  was  held  to  be  settled  in  Connecticut,  to  treat  the 
agent,  in  all  such  cases,  as  the  representative  of  the  insurer; 
and,  accordingly  the  policy  was  reformed  as  prayed  for  by 
the  insured. 

The  Supreme  Court  of  Missouri  has  taken  a  like  view  of 
this  question,  in  Combs  v.  Insurance  Company.*  The  appli- 
cation contained  a  serious  misrepresentation,  by  mistake  of 
the  agent,  who  had  written  it  up  and  said  it  was  "  all  right. 

*  Sprague  z/.  Insurance  Co.,  69  N.  Y.  128. 

*  25  Conn.  51. 

3  31  Conn.  517. 

4  43  Mo.  148. 
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The  proposition,  that,  in  so  doing,  the  agent  was  acting  as 
agent  of  the  insured,  was  regarded. by  the  court  as  only  an 
"  ingenious  device." 

In  Insurance  Company  v.  Cooper,*  the  stipulation  of  the 
policy  was :  "  If  any  agent  of  this  company,  in  the  transac- 
tion of  their  business,  shall  assume  to  violate  these  condi- 
tions, such  violation  shall  be  construed  to  be  the  act  of  the 
insured,  and  shall  render  void  the  policy."  This  the  court 
admitted  to  be  "  very  cunning,"  but  not  sufficient  to  make 
the  insured  responsible  for  '*  the  blunders  of  the  agent,"  who, 
in  this  case,  thought  it  unnecessary  to  incorporate  into  the 
application  all  that  the  insured  told  him  concerning  encum- 
brances on  the  property.  The  fact  that  this  insurer  was  a 
mutual  insurance  company  did  not  operate  to  change  the 
result.  Indeed,  the  very  attempt  to  "  charge  all  the  trans- 
gressions of  its  agents  to  the  account  of  the  assured" 
evinced  a  recognition  by  the  company  of  the  fact  that  in 
these  contracts  it  was  dealing  with  tl)e  insured  parties  as 
strangers,  and  not  as  partners. 

In  Insurance  Company  v.  Ives,'  the  stipulation  on  the  face 
of  the  policy  was  in  the  identical  words  employed  in  Rohr- 
bach's  case,3  as  follows:  "It  is  a  part  of  this  contract, 
that  any  person,  other  than  the  assured,  who«may  have  pro- 
cured this  insurance  to  be  taken  by  this  company,  shall  be 
deemed  to  be  the  agent  of  the  assured  named  in  this  policy, 
and  not  of  this  company  under  any  circumstances  whatever, 
or  in  any  transaction  relating  to  this  insurance."  The  ques- 
tion at  issue  again  was,  who  was  responsible  for  the  failure 
of  the  agent  to  state  all  the  facts  of  the  case  in  the  applica- 
tion which  he  not  only  filled  out,  but  signed  for  the  appli- 
cant. No  argument  was  deemed  necessary,  either  to  explain 
away  the  stipulation  above  named,  or  to  justify  any  serious 
consideration  of  it.  The  court  briefly  said :  '*  There  is  no 
magic  power  residing  in  the  words  of  that  stipulation,  to 
transmute  the  real  into  the  unreal.     A  device  of  mere  words 

*  50  Pa.  St.  331. 
»  56  III.  402. 
3  62  N.  V.  47. 

VOL.  V.  xo.  5  45 
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cannot,  in  a  case  like  this,  be  imposed  upon  the  view  of 
a  court  of  justice,  in  the  place  of  an  actuality  of  fact."  In 
accord  with  this  case,  though  not  referring  to  it,  is  the  recent 
decision  of  the  same  court  in  Insurance  Company  v.  Ward,' 
where  the  same  stipulation,  in  a  policy  issued  by  another 
insurer,  was  disregarded  entirely,  and  the  question  of  agency 
was  determined  by  the  facts  proven  in  the  case ;  the  decision 
turning  on  the  inquiry  whether  the  insurer  or  the  insured, 
both  being  innocent  parties,  should  suffer  from  the  fraud  of 
the  agent. 

These  cases,  in  which  the  contract  contained  a  stipulation 
concerning  the  agency,  have  drawn  from  the  various  courts 
different  opinions  on  the  question  whether  such  an  agree- 
ment is  wholly  void  or  merely  voidable.  The  opinion  has 
been  sometimes  entertained,  that  if  the  parties  agreed  on  and 
were  willing  to  stand  by  such  a  stipulation,  it  would  be  sup- 
ported by  the  law.  In  like  manner,  it  has  been  sometimes 
suggested,  in  reference  to  the  services  of  real-estate  brokers, 
that  they  would  be  regarded  as  lawfully  acting  simultane- 
ously for  both  parties  when  both  knew  and  assented  to  such 
an  arrangement,  though  not  otherwise.  But  frequently  the 
decision  has  been  placed  on  the  high  ground  that  any  such 
arrangement,  whether  resulting  from  express  agreement,  or 
from  the  acts  of  one  party,  or  from  the  acts  of  both,  is  so 
"  fraught  with  mischief*  that  the  law  will  not  tolerate  it,  but 
declares  it  wholly  void.  Probably  this  is  the  true  and  only 
safe  rule  to  be  applied  in  all  such  cases,  for  reasons  which 
will  sufficiently  appear  in  the  opinions  of  the  courts  from 
which  quotations  have  been  here  made.  No  attention  has 
been  paid  to  this  distinction,  in  the  present  investigation, 
because,  whether  such  a  contract  be  void  or  voidable,  the 
result  is  the  same  if  the  courts  are  prepared  to  declare  it 
inoperative  whenever  contested  by  either  party. 

If  numerical  preponderance  of  authorities  were  to  be  consid- 
ered sufficient  to  show  how  well  established  is  the  doctnne 
of  Wilkinson's  case,  it  might  have  been  shown  by  a  simple 

'  Reported  in  13  West.  Ins.  Rev.  36. 
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citation  of  the  cases  to  which  reference  has  here  been  made. 
But  the  law  is  to  be  illustrated,  not  by  cases,  but  by  the 
principles  announced  and  applied  in  those  cases.  Though 
there  is  some  contrariety  of  opinion  on  the  subject  here  dis- 
cussed, an  examination  of  the  cases  cited  will  doubtless 
suffice,  without  argument,  to  show  that  the  reasons  for  not 
allowing  insurance  agents  to  act  in  such  a  double  capacity 
are  fundamental  and  invulnerable.  The  duties  of  the  agents 
of  the  respective  parties  to  an  insurance  contract  are  "  utterly 
irreconcilable  and  conflicting,"  and  "  essentially  inconsistent 
and  repugnant,"  according  to  that  doctrine  which  is  "a  car- 
dinal principle  in  every  system  of  enlightened  jurisprudence." 
The  attempt  of  one  person  to  assume  such  incompatible 
relations,  though  "  an  ingenious  device,"  and  "  very  cun- 
ning," involves  "  a  manifest  inconsistency,"  and  possesses  no 
power  "to  transmute  the  real  into  the  unreal."  Always 
*'  fraught  with  mischief,"  it  can  never  be  other  than  "a  snare 
and  a  delusion."  These  conclusions  are  not  the  exponents 
of  any  discrimination  such  as  that  which  leads  legislatures 
to  govern  the  contracts  of  insurance  companies  by  regula- 
tions not  applicable  to  individuals,  or  to  contracting  parties 
in  general.  They  illustrate  the  operation  of  a  rule  of  gen- 
eral and  universal  application,  affecting  insurance  contracts 
not  otherwise  than  as  it  governs  the  transactions  of  all  per- 
sons and  corporations.  Enforced  with  strictness,  as  has  been 
seen,  in  cases  where  one  insurance  corporation  invokes  it 
against  another,  it  will  be  found  applicable  in  favor  of  the 
insurer  against  the  insured,  as  often  as  the  exigencies  of  any 
case  shall  call  for  its  intervention  in  that  manner.  That 
insurers  should  resist  its  enforcement  to  so  great  an  extent 
as  is  shown  by  the  reports  of  cases,  only  to  have  it  re-en- 
forced, is  perhaps  among  the  mysteries.  Further  opposition 
to  its  operation  would  seem  to  be  superfluous,  and  graceful 
acquiescence  in  its  supremacy  a  desirable  accomplishment. 

James  O.  Pierce. 

Memphis,  Tenn. 
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III.  —  INJURIES    TO    CHILDREN— THE  RULE   OF 

IMPUTED  NEGLIGENCE. 

I.    Age  and  Capacity  of  Child. 
II.    The  Rule  of  Imputed  Negligence  —  Hartfield  v.  Roper, 
(i.)  Comments  upon  Hartfield  v.  Roper. 

(2.)  The  English  Rule  —  Waite  z/.  North-Eastem  Railway  Company. 
(3.)  This  Rule  to  be  preferred. 

(4.)   Hartfield  v.  Roper  as  Authority  —  The  Rule  in  this  Case  modified 
in  Application. 
III.   Effect  of  Contributory  Negligence  of  Parents  upon  their  Right  of  Action 

for  Injury  to,  or  Death  of  Child. 
IV.    Circumstances  of  Injury. 

(i.)  Degree  of  Care  demandable  of  Child. 

(2.)  Degree  of  Care  to  be  exercised  towards  Child  —  Illustrations. 

(3.)  Children  as  Trespassers  —  Lynch  v.  Nurdin  —  The  Rule  in  the 

United  States. 
(4.)  Children  and  Minors  as  Employees. 

In  actions  for  this  class  of  injuries,  it  is  necessary  to  con- 
sider several  essential  particulars:  I.  The  age  and  capacity 
of  the  injured  child ;  2.  Whether  the  court  having  jurisdic- 
tion of  the  action  will  apply  what  is  technically  known  as  the 
rule  of  "  imputed  negligence;  "  3.  Whether  the  action  is  by 
the  injured  child,  or  by  its  parents,  for  loss  of  service,  ex- 
pense of  medical  treatment,  or  for  a  statutory  penalty  in 
case  of  death ;  4.  The  circumstances  of  injury. 

/.  Age  and  Capacity  of  the  Child,  —  When  it  is  clearly 
established  that  a  child's  infirmities  of  age  or  intellect  are 
such  that  it  has  no  capacity  for  distinguishing  between 
circumstances  of  danger  and  safety,  or  avoiding  the  one  in 
preference  to  the  other,  the  court  will,  as  a  matter  of  law, 
pronounce  it  non  sui  juris,  and  therefore  personally  incapa- 
ble of  contributory  negligence.  When  its  incapacity  does 
not  clearly  appear,  it  is  a  proper  question  for  the  jury  whether 
the  child  is  sui  juris.     On  the  other  hand,  when  it  is  evident 
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that  the  child  is  capable  of  caring  efficiently  for  its  safety, 
the  court  will,  as  a  matter  of  law,  pronounce  it  sui  juris. 

Thus,  it  has  been  held  as  a  matter  of  law,  that  children  of 
the  following  ages  are  to  be  regarded  as  non  sui  juris :  One 
year  and  five  months,'  two  years,*  two  years  and  four  months,^ 
two  years  and  nine  months,*  three  years  and  seven  months,5 
nearly  four  years,^  four  years,^  under  five  years,®  five  years,' 
six  years,'**  and,  it  would  seem,  even  seven  years."  But  this 
question  was  decided  by  the  jury  in  cases  of  children  of  the 
following  ages:  Ten  years,"  eight  years,'^  nearly  seven  years,'* 
six  years  and  seven  months, '^  six  years,'^  five  and  one-half 
years,'7  five  years,'®  and  even  four  years  and  seven  months.'^ 
However,  a  boy  nearly  eleven  years  old,  active  and  intelligent, 
has  been  pronounced  by  the  court  capable  of  taking  care  of 
himself  upon  the  street.^"" 

'  Kreig  v.  Wells,  i  E.  D.  Smith,  74. 

'  Hartfield  v.  Roper,  21  Wend.  615;  Wright  v.  Maiden,  etc.  R.  Co.,  4 
Allen,  283. 

3  Callahan  v.  Bean,  9  Allen,  401. 

4  Evansville,  etc.,  R.  Co.  v.  Wolf,  59  Ind.  89;  O'Flaherty  z/.  Union  R. 
Co.,  45  Mo.  70. 

5  Mangara  v.  Brooklyn,  etc.,  R.  Co  ,  38  N.  Y.  455;  s.  r.,  36  Barb.  230. 
^  McLain  v.  Van  Zandt,  7  Jones  &  Sp.  347;  j.  r.,  48  How.  Pr.  80. 

7  Lehnnan  v.  Brooklyn,  etc.,  R.  Co.,  29  Barb.  234;  North  Pennsylvania  R. 
Co.  V.  Mahoney,  57  Pa.  St.  187. 

^  Lafayette,  etc.,  R.  Co.  v.  Huffman,  28  Ind.  287. 

9  Jeffersonville,  etc.,  R.  Co.  v»  Bowen,  40  Ind.  545;  s.  c,  49  Ind.  154; 
McGarry  v.  Loomis,  63  N.  Y.  104;  Pittsburgh,  etc.,  R.  Co.  v.  Caldwell,  74 
Pa.  Sl  421. 

***  Chicago  V.  Starr's  Administrator,  42  III.  174. 

'*  Pittsburgh,  etc.,  R.  Co.  z/.  Vining's  Administrator,  27  Ind.  513. 

"  Lovett  V.  Salem,  etc.,  R.  Co.,  9  Allen,  557  ;   Karr  v.  Parks,  40  Cal    188. 

'3  Drew  V.  Sixth  Avenue  R.  Co.,  26  N.  Y.  49;  s.  r.,  3  Keyes,  429. 

'-♦  Oldfield  V.  Harlem,  etc.,  R.  Co.,  14  N.  Y.  310;  s.  c,  3  E.  D.  Smith,  103. 

'5  Honegsberger  v.  Second  Avenue  R.  Co.,  i  Keyes,  570;  j.  r.,  33  How. 
Pr.  195 ;  2  Abb.  App.  Dec.  378 ;   i  Daly,  89. 

*^  Cosgrove  v,  Ogden,  49  N.  Y.  255. 

'7  BarksduU  v.  New  Orleans,  etc.,  R.  Co.,  23  La.  An.  180. 

*®  Karr  v.  Parks,  40  Cal.  188;  j.  r.,  44  Cal.  46. 

'9  Lynch  v.  Smith,  104  Mass.  53;  St.  Paul  v,  Kuby,  8  Minn.  154. 

**  O'Mara  v,  Hudson,  etc.,  R.  Co.,  38  N.  Y.  445 ;  McMahon  v.  New  York, 
33  N.  Y.  642,  647.  See  also  Nagle  v.  Allegheny,  etc.,  R.  Co.  (Sup.  Ct.  Pa. 
1879),  6  W.  N.  C.  510;  s  r.,  8  Cent.  L.  J.  307. 
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When  the  age  of  the  child  is  such  that  it  is  close  upon 
the  dividing  line  between  that  class  of  children  whom  the 
court  will  pronounce  non  sui  juris  and  that  which  is  relegated 
to  the  decision  of  the  jury,  it  is  not  surprising  to  find  testi- 
mony that  the  child  is  one  of  more  than  ordinary  intelligence 
and  activity,'  or  possessed  of  discretion  in  advance  of  its 
years  and  size ; '  for  it  being  established  that  the  child  is 
capable  of  appreciating  danger  and  avoiding  it,  the  parent 
will  not  be  subject  to  the  charge  of  negligence  in  allowing  it 
to  go  at  large  with  a  certain  degree  of  freedom. 

//.  The  Rule  of  Imputed  Negligence  — Hart  field  v.  Roper.  — 
The  rule  which  imputes  the  negligence  of  the  parents  of 
children,  or  the  custodians  of  other  persons  non  sui  juris,  to 
their  respective  charges  found  expression  in  this  country  for 
the  first  time  in  the  case  of  Hartfield  v.  Roper,^  and  twenty 
years  before  it  received  the  sanction  of  the  English  courts. 

It  was  resolved  in  Hartfield  v.  Roper,  that  where  a  child  of 
such  tender  age  as  not  to  possess  sufficient  discretion  to 
avoid  danger,  is  permitted  by  its  parents  to  be  in  a  public 
highway,  without  any  one  to  guard  it,  and  is  there  run 
over  by  a  traveller  and  injured,  neither  trespass  nor  case  will 
lie,  unless  the  injury  be  "voluntary  '*  or  the  result  of  "gross 
neglect  *'  on  the  part  of  such  traveller.  In  an  action  for 
such  injury,  if  the  conduct  of  the  child  be  such  as  would 
constitute  negligence  on  the  part  of  an  adult,  although  the 
child,  by  reason  of  its  tender  age,  be  incapable  of  using 
that  degree  of  care  which  is  expected  of  a  person  of  pru- 
dence, the  want  of  such  care  on  the  part  of  parents  or  guar- 
dians of  the  child  furnishes  a  complete  defence  to  an  action 
by  the  child  for  the  injury  sustained. 

A  single  extract  from  the  opinion  of  the  court  will  be 
sufficient  to  present  the  grounds  of  the  decision.  Said 
Cowen,  J. :  ^  "An   infant  is  not  sui  juris.     He  belongs  to 

»  Oldfield  V,  Harlem,  etc.,  R.  Co.,  14  N.  Y.  310 ;  Barksdull  v.  New  Orleans, 
etc..  R.  Co.,  23  La.  An.  180. 

'  Lynch  v.  Smith,  104  Mass.  53. 

3  21  Wend.  615. 

4  21  Wend.  619. 
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another,  to  whom  discretion  in  the  care  of  his  person  is  ex- 
clusively confided.  That  person  is  keeper  and  agent  for 
this  purpose;  and,  in  respect  to  third  persons,  his  act 
must  be  deemed  that  of  the  infant;  his  neglect,  the  in- 
fant's neglect." 

(i.)  Comments  upon  Hartfield  v.  Roper. — That  the  learned 
justice,  in  casting  about  himself  for  some  legal  principle 
upon  which  to  base  this  rule,  should  have  hit  upon  that 
of  agency,  was  exceedingly  unfortunate,  as  has  been  fre- 
quently remarked.  There  is  nothing  whatever  in  the  rela- 
tion of  parent  and  child  which  is  in  the  slightest  degree 
analogous  to  that  of  principal  and  agent.  It  is  as  fair  to 
say  that  the  child  is  the  agent  of  the  parent,  as  vice  versa, 
perhaps  more  so ;  for,  in  certain  cases,  the  child  may  bind 
the  parent.'  Persons  non  sui  juris  are  wholly  incapable 
of  appointing  an  agent."  To  say  that  the  law  will  imply 
this  relation  under  the  circumstances,  is  to  beg  the  question. 
It  is  foreign  to  the  idea  of  agency  that  the  principal  should 
be  subject  to  the  control  of  the  agent.  The  order  is  the 
reverse.  Contrary  to  the  general  rule  of  agency,  it  is  notice- 
able that  the  authority  of  this  "  agent "  is  delegated  with  the 
utmost  facility.  Thus,  in  jurisdictions  which  recognize  the 
rule  of  imputed  negligence,  it  matters  not  whether  the  tem- 
porary custodian  of  the  child  be  the  parent  or  otherwise. 
The  negligence  of  any  person  in  whose  care  the  child  is 
placed  by  parental  authority  is  imputed  to  the  child. 3  The 
non-feasance  or  misfeasance  of  an  agent,  in  matters  pertain- 
ing to  his  trust,  subjects  him  to  an  action  by  his  principal; 
then,  upon  this  supposition  of  agency,  if  the  child  has  suf- 
fered through  the  dereliction  of  the  parent,  he  is  clearly 
responsible  in  an  action  by  his  offspring.  The  first  case  of 
this  kind  is  yet  to  be  heard  of.  As  well  might  the  father 
be  made  to  respond  in  damages  to  the  child  for  the  imper- 
fect healing  of  a  broken  limb  through  want  of  proper  sur- 
gical attention.      Every  application  of  the  well-known  tests 

'   Schouler's  Dom.  Rel.  327  et  seq, 

*  Story  on  Ag.,  sec.  6. 

3  Waite  V.  North-Eastern  R.  Co.,  El.  Bl.  &  El.  719. 
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of  the  relation  of  principal  and  agent  is  a  reductio  ad  ab- 
snrdum^ 

The  truth  is,  that  this  is  a  simple  matter,  which  is  made 
complex  by  the  introduction  of  a  consideration  entirely 
foreign  to  it.  The  parent  owes  the  child  a  variety  of  duties, 
which  are  as  natural  as  they  are  legal,  particularly  the  duty 
of  protection.*  Upon  this  ground  it  might  reasonably  be  held 
that  in  actions  for  injuries  to  the  child,  caused  by  the  concur- 
rent negligence  of  the  defendant  and  the  parent,  person  in 
loco  parentis,  or  having  authoritative  control  of  the  child,  the 
identity  of  the  child  with  either  of  the  foregoing  prevents  a 
recovery.  And,  in  the  judgment  of  the  writer,  the  applica- 
tion of  the  rule  of  imputed  negligence  should  be  limited 
strictly  to  cases  in  which  this  identification  is  complete. 

( 2. )  The  English  Rule^  Waite  v.  North-Eastern  Raikvay 
Company,  —  This  is  well  illustrated  by  the  leading  and  only 
case  on  the  subject  in  the  English  reports,^  the  facts  of  which 

'  Contrast  the  previous  extract  from  the  opinion  of  Cowen,  J.,  with  that 
of  Mason,  J.,  in  the  leading  case  of  Mangam  v.  Brooklyn  R.  Co.,  38N.  »• 
455,  459,  where,  with  his  eye  evidently  upon  the  language  of  the  former,  he 
wrote  :  '*  The  infant  being  non  sui  juris,  and  having  a  keeper,  in  law,  to  whose 
discretion,  in  the  care  of  his  person,  he  is  confided,  his  acts,  as  regards  third  per- 
sons, must  be  held  in  law  the  act  of  the  infant;  his  negligence,  the  negUg«°c* 
of  the  infant."  The  statement  that  this  keeper  is  the  agent  of  the  /«/"*' 
would  seem  to  have  been  designedly  eliminated. 

^  I  Bla.  Comm.  947;  2  Kent  Comm.  189;  Schouler's  Dom.  Rel.  315- 
3  Waite  V.  North-Eastern  R.  Co.,   El.  Bl.  &  El.  719.     It  is  believed  that 
there  is  no  decision  of  the  English  courts  similar  to  the  large  body  of  Amc" 
can  decisions  which  discuss  the  effect  of  the  negligence  of  the  parent  ox  cus- 
todian in  allowing  a  child  to  wander  from  home,  or  failing  to  restrain  it  within 
safe  limits.     In  Lygo  v,  Newbold,  9  Exch.  302,  305,  the  facts  of  which  case 
bear  no  analogy  to  those  of  the  class  of  cases  under  discussion,  Alderson,  *>•• 
during  the  course  of  the  argument,  and  in  the  discussion  of  a  suppos'^^"* 
case,  interjects  an  evidently  ill-considered  remark :   **  The  negligence,  in  ^  ' 
is  attributable  to  the  parent  who  permits  the  child  to  be  at  large.    I*  ^^^ 
strange  that  a  person  who  rides  in  his  carriage  without  a  servant,  if  *  ^^^ 
receive   an   injury  by  getting   up  behind  for  the  purpose  of   having  *  " 
should  be  liable  for  the  injury."     Note  also  the  remark  of  Pollock,  ^"    " 
in  El.  Bl.  &  El.  731.    Apropos  of  the  remark  of  Alderson,   B.,  it  is  impor»°J 
to  bear  in  mind  a  very  simple  and  fundamental  fact,  which,  in  this  ^     . 
cases,  is  sometimes  strangely  lost  sight  of,  viz.:    that  no  action  arises  wi 
out  a  breach  of  duty.     It  is  doubtless  true  that  the  public  are  held  to  >  h»g 
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were,  that  the  plaintiff,  a  child  five  years  old,  was  in  charge 
of  its  grandmother,  who  procured  tickets  for  both  at  a  rail- 
way station,  with  the  intention  of  taking  the  train  at  that 
place.  The  pair,  in  crossing  the  line,  for  the  purpose  of 
reaching  a  platform  on  the  other  side  of  the  station,  opposite 
the  ticket-office,  were  run  down  by  a  train,  under  circum- 
stances (as  the  jury  found)  of  Concurrent  negligence  on  the 
part  of  the  grandmother  and  the  servants  of  the  defendant. 
The  grandmother  was  killed,  and  the  plaintiff  received  per- 
sonal injuries  for  which  the  suit  was  brought.  Lord  Camp- 
bell, C.  J.,  in  delivering  the  judgment  of  the  Court  of  Queen's 
Bench,  expressly  repudiated  the  notion  that  the  person  in 
charge  of  the  plaintiff  might  be  considered  as  his  agent. 
He  based  his  opinion  upon  the  fact  of  identification  of  the 
elder  person  and  her  charge,  saying:  "A  complete  identifica- 
tion seems  to  us  to  be  constituted  between  the  plaintiff  and 
the  party  whose  negligence  contributed  to  the  damage  which 
is  the  alleged  cause  of  action,  in  the  same  manner  as  if  the 
plaintiff  had  been  a  baby  only  a  few  days  old,  to  be  carried 
in  a  nurse's  arms." 

This  view  prevailed  also  in  the  Court  of  Exchequer  Cham- 
ber, on  appeal.'  The  judges,  it  is  true,  quite  generally  based 
their  opinions  upon  the  ground  that  the  action  was  for  a 
breach  of  duty  arising  out  of  the  contract  of  carriage  made 
with  the  person  having  the  plaintiff  in  charge;  but  Wil- 
liams, J.,  seems    to   have    put    the   matter   on   the   proper 

degree  of  care  towards  children  than  adults,  and  that  children  of  tender  years 
are  incapable  of  negligence,  but  from  these  facts  it  must  not  be  hastily  con- 
cluded that  an  action  can  be  maintained  in  every  case  of  injury.  The  case 
supposed  by  Alderson,  B.,  is  a  good  illustration.  The  thoughtless  act  of  a 
child  brings  him  in  contact  with  a  person  performing  his  business  in  a  lawful 
manner.  Granted,  the  child  is  too  young  to  perceive  the  difference  between 
danger  and  safety,  the  question  yet  remains,  Was  the  owner  of  the  vehicle 
guilty  of  any  breach  of  duty  ?  Obviously  not.  The  action,  therefore,  is  en- 
tirely without  foundation.  See  Philadelphia,  etc.,  R.  Co.  v.  Spearen,  47  Pa. 
SL  300;  Hartfield  v.  Roper,  21  Wend.  615,  622;  Bulger  v.  Albany,  etc.,  R. 
Co.,  42  N.  Y.  459;  Hubener  v.  New  Orleans,  etc.,  R.  Co.,  23  La.  An,  492; 
Chicago,  etc.,  R.  Co.  v.  Stumps,  69  111.  409 ;  s,  r.,  55  111.  367 ;  Brown  v, 
European,  etc.,  R.  Co.,  58  Me.  384. 
«  El.  Bl.  &  El.  728. 
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foundation  when  he  expressed  the  view  that  what  was 
resolved  in  this  case  would  be  true,  generally,  in  the  absence 
of  all  contract  relation  whatsoever.  Said  he:  "The  per- 
son who  has  the  charge  of  the  child  is  identified  with  the 
child.  If  a  father  drives  a  carriage,  in  which  his  infant 
child  is,  in  such  a  way  that  he  incurs  an  accident,  which,  by 
the  exercise  of  reasonable  care,  he  might  have  avoided,  it 
would  be  strange  to  say,  that  though  he  himself  could  not 
maintain  an  action,  the  child  could." 

(  3. )  This  Rule  to  be  preferred.  —  The  rule  as  expressed 
in  the  case  just  noticed  would  seem  to  grounded  in  policy, 
rather  than  upon  any  legal  principle.  Said  Crowder,  J.: 
"The  case  is  the  same  as  if  the  child  had  been  in  the 
mother's  '  arms ; "  and  per  Williams,  J. :  "  So,  if  the  child  be 
in  the  arms  of  a  person  who  does  not  choose  to  get  out 
of  the  way  of  a  train."*  Thus  it  appears  that  the  rule  is, 
that  the  negligence  of  any  person  having  authoritative  charge 
of  a  child  which  is  capable  of  exercising  little  or  no  care 
for  its  own  protection,  constitutes  a  bar  to  an  action  by  the 
child  for  an  injury  received  while  such  guardian  is  so  imme- 
diately present  as  to  have  the  child  physically  under  control. 
This  rule  would  seem  to  be  based  upon  the  soundest  policy. 
The  sins  of  the  parent  must  be,  in  a  measure,  visited  upon 
the  child.  If  the  child  enjoys  all  the  advantages  flowing 
from  parental  or  other  authority  and  protection,  it  certainly 
should,  to  some  extent,  suffer  from  the  consequences  of  the 
most  obvious  and  culpable  neglect  of  the  guardian  to  perform 
this  duty.  Plainly,  the  child  ought  not  to  be  answerable  for 
every  species  of  negligence  on  the  part  of  its  legal  guardians. 
This  would  violate  a  well-established  rule,  that  negligence 
which  is  not  the  proximate  cause  of  the  injury  cannot  be 
considered  as  in  the  chain  of  causation,  and  therefore  avail- 


'  The  italics  are  the  writer's. 

^  It  is  safe  to  assume  that  the  person  contemplated  in  this  remark  must  be 
one  having  authoritative  control  of  the  child.  Such  conduct  on  the  part  of  a 
mere  volunteer,  or  one  unauthorized  to  take  the  child  in  charge,  cannot  have 
this  effect.  North  Pennsylvania  R.  Co.  v,  Mahoney,  57  Pa.  St.  187;  P^"*' 
burgh,  etc.,  R.  Co.  v.  Caldwell,  74  Pa.  St.  421. 
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able  by  way  of  defence.'  But  negligence  of  such  a  character 
that  the  accident  would  not  have  happened,  although  the 
defendant  was  precedently  or  concurrently  guilty  of  negli- 
gence, is  always  available  by  way  of  defence.  Butterfield  v. 
Forrester '  was  never  doubted,  though  cited  as  frequently 
as  any  case  in  the  reports.  Where,  then,  shall  the  line  be 
drawn  ?  What  negligence  of  the  parent  or  guardian  shall  be 
imputed  to  the  child  ?  The  decision  of  the  court  in  Waite  v. 
North-Eastern  Railway  Company  would  seem  to  indicate 
the  true  position,  and  the  limits  of  the  rule. 

This  rule  should  not  be  confounded  with  the  absurd  and 
repudiated  doctrine  of  Thorogood  v,  Bryan,3  and  kindred 
cases,  which  imputes  to  the  passenger  in  the  vehicle  of  a  com- 
mon carrier  the  negligence  of  his  own  carrier,  in  cases  of  in- 
juries caused  by  the  concurrent  negligence  of  such  carrier 
and  the  defendant.  There  is  no  analogy  between  the  cases. 
The  rule  in  that  case  ought  to  fail,  because  the  identification 
being  in  no  such  state  of  subjection  to  his  carrier  as  is  the 
of  the  carrier  and  passenger  is  not  complete,  the  passenger 
child  to  its  parent  or  protector,  and  capable,  moreover, 
of  exercising  some  degree  of  care  for  his  safety,  indepen- 
dently of  the  negligence  of  his  carrier.*  The  passenger, 
being  sui  juris,  cannot  be  considered  as  identified  with  his 
carrier,  unless  upon  the  theory  of  agency,  a  relation  which 
cannot  be  pretended  to  exist,  as  he  has  no  control,  manage- 
ment, or  even  advisory  power,  over  the  servants  of  the  car- 
rier.* 

'  Bridge  V.  Grand  Junction  R.  Co.,  3  Mee.  &  W.  244;  Davies  z/.  Mann,  10 
Mce.  &  W.  546 ;  Colchester  v.  Brooke,  7  Q.  B.  339 ;  Tuff  v.  Warman,  2  C.  B. 
(n.  s.)  739;  Radley  v.  London,  etc.,  R.  Co.,  L.  R.  9  Exch.  71;  43  L.  J. 
(Exch.)  73;  s.  r.,  I  App.  Cas.  754,  reversing  L.  R.  10  Exch.  100;  44  L.  J. 
(Exch.)  73;  33  L.  T.  (N.  s.)  209. 

*  11   East,  60. 

3  8C.  B.  115. 

4  Rigby  V,  Hewitt,  5  Exch.  240 ;  Greenland  v.  Chaplin,  5  Exch.  243 ;  Wil- 
liams, J.,  in  Tuff  v.  Warman.  2  C.  B.  (n.  s.)  750,  and  Waite  v.  North-Eastern 
R.  Co.,  El.  Bl.  &  El.  728. 

5  Chapman  v.  New  Haven  R.  Co.,  19  N.  Y.  341  ;  Colegrove  v.  New  York, 
etc.,  R.  Co.,  20  N.  Y.  492;  Webster  v.  Hudson,  etc.,  R.  Co.,  38  N.  Y.  260; 
Bennett  v.  New  Jersey,  etc.,  R.  Co.,  36  N.  J.  L.  225  ;  Danville,  etc.,  R.  Co. 
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Upon  the  principle  of  the  English  rule,  the  decision  in 
Holly  V.  Boston  Gas-Light  Company '  is  plainly  support- 
able, although  the  child,  plaintiff  in  the  case,  was  nine  years 
old,  a  period  of  maturity  at  which,  ordinarily,  a  child  is 
exempted  from  the  imputation  of  negligence  on  the  part  of 
its  custodian.^  It  will  be  seen  that  the  presence  of  the  parent 
had  the  effect  of  imputing  to  the  child  his  negligence.  The 
plaintiff  was  made  sick  by  the  escape  of  gas  in  her  father's 
house.  The  facts  were,  that  about  the  middle  of  the  day 
the  father  detected  the  odor  of  gas  in  his  residence,  of  which 
the  agent  of  the  defendant  was  subsequently  notified,  who, 
late  in  the  day,  discovered  the  leak  to  be  in  the  street ;  con- 
sequently, it  could  not  be  reached,  without  considerable 
inconvenience,  until  the  next  day.  During  the  night,  the 
gas  escaped  in  large  quantities,  but  the  parent  took  no  other 
measures  for  the  plaintiff's  protection  than  twice  visiting  the 
plaintiff's  sleeping-room  and  increasing  the  ventilation, 
although  he  himself  was  made  sick  by  the  escape  of  the  gas. 
Early  in  the  morning,  he  found  the  plaintiff  on  the  floor  of 
her  room,  nearly  insensible,  and  that  she  had  been  vomiting 
from  the  effects  of  the  gas.  Medical  treatment  was  necessary 
to  restore  the  plaintiff's  health.  The  jury  were  instructed, 
that,  being  under  the  control  of  her  father,  she  would  bear 
the  consequences  of  any  want  of  ordinary  care  on  his  part 
in  reference  to  the  injury  she  had  sustained,  whether  in 
tardily  notifying  the  company  of  the  escape  of  the  gas,  or 
in  failing  to  use  ordinary  care  in  withdrawing  the  plaintiff 
from  its  effects.  This  instruction  was  held  to  have  accu- 
rately stated  the  law.  Said  Merrick,  J. :  "  She  was  under 
the  care  of  her  father,  who  had  the  custody  of  her  person 
and  was  responsible  for  her  safety.     It  was  his  duty  to  watch 

r.  Stewart,  2  Mete.  (Ky.)  1 19.  Note  particularly  the  language  of  Ryan,  C.  J., 
in  Prideaux  v.  Mineral  Point,  43  Wis.  528,  where  the  court,  expressly  disap- 
proving of  the  principle  of  Thorogood  v,  Bryan,  hold,  nevertheless,  that  the 
negligence  of  a  person  in  driving  a  vehicle  in  which  his  child  is  seated  is 
imputable  to  the  latter. 

'  8  Gray,  123. 

«  Antcy  I. 
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over  her,  guard  her  from  danger,  and  provide  for  her  wel- 
fare, and  it  was  hers  to  submit  to  his  government  and  con- 
trol. She  was  entitled  to  the  benefit  of  his  superintendence 
and  protection,  and  was,  consequently,  subject  to  any  dis- 
advantages resulting  from  the  exercise  of  that  parental 
authority  which  it  was  both  his  right  and  duty  to  exert. 
Any  want  of  ordinary  care  on  his  part  is  attributable  to  her 
in  the  same  degree  as  if  she  were  wholly  acting  for  her- 
self." ' 

The  late  case  of  Stillson  v.  Hannibal,  etc..  Railroad  Company* 
is  a  further  illustration  upon  this  point,  and  especially  notice- 
able because  the  Supreme  Court  of  Missouri  had  previously 
repudiated  the  rule  of  imputed  negligence  declared  in  Hart- 
field  V.  Roper,  as  "  harsh,  and  repugnant  to  justice."  3  The 
plaintiff  in  this  case  was  also  nearly  nine  years  of  age,  and 
*'  remarkably  sprightly."  In  company  with  her  father,  she 
came  upon  a  railroad-crossing  which  was  blocked  with 
freight-trains.  The  father  having  been  over  the  crossing  a 
few  minutes  previously,  when  alone,  was  now  returning  with 
his  little  daughter.  As  they  approached  the  crossing,  the 
child  said  :  "  Papa,  how  did  you  get  over  ?  "  Her  father  then 
described  how  he  had;  and,  coming  nearer  to  the  block- 
ade, pointed  out  an  aperture  a  short  distance  east  of  the 
crossing,  less  than  twenty  inches  in  the  clear,  between  the 
rear  cars  of  two  freight  trains,  attached  to  one  of  which  was 
a  lighted  locomotive,  preparing  to  take  the  train  out.  There- 
upon the  child  playfully  sprang  forward  five  or  six  feet  in 
advance  of  her  father,  to  anticipate  him  in  passing  through 
the  place  indicated.  Just  as  the  child  was  making  its  way 
between  the  trains,  the  aperture  was  closed,  on  account  of 
some  slight  impetus  imparted  to  one  of  the  trains,  and  the 
plaintiff  was  severely  injured.  The  court  held  that  it  should 
have  been  submitted  to  the  jury  whether  the  father  was 
guilty  of  any  contributory  negligence,   and   whether   such 

*  See  also  Carter  v.  Towne,  98  Mass.  567;  s.  c,  103  Mass.  507;  Ohio, 
etc.,  R.  Co.  V.  Stratton,  78  III.  88;  s,  c,  3  Cent  L.  J.  415. 
»  67  Mo.  671  ;  J.  c.f  7  Cent.  L.  J.  107;  6  Reporter,  370. 
3  Boland  v.  Missouri  R.  Co.,  36  Mo.  484. 
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negligence,  if  any  there  was,  was  the  proximate  cause  of  the 
injury,  in  which  case  such  negligence  was  properly  imputable 
to  the  child  in  this  action.' 

The  Supreme  Court  of  Pennsylvania  having  repudiated  the 
rule  of  imputed  negligence,  in  early  cases,'  has  shown  no  dis- 
position to  adopt  any  form  of  it.  Thus,  in  North  Pennsylvania 
Railroad  Company  v,  Mahoney,3  a  child  four  years  of  age  was 
not  barred  of  its  action  simply  because,  at  the  time  of  its  injury, 
it  was  in  the  arms  of  a  person  to  whom  it  had  not  been  intrusted, 
who  once  rescued  it  from  peril,  but  immediately  negligently 
exposed  it  again  to  danger,  whereby  it  was  injured  through 
the  negligence  of  the  defendant's  servants.  And  in  Pittsburgh, 
etc.,  Railway  Company  v.  Caldwell,^  the  plaintiff,  a  child  five 
years  of  age,  was  permitted  by  her  elder  sister  to  accompany 
another  child,  eleven  years  of  age,  upon  a  walk.  During 
their  wanderings,  the  pair  got  upon  a  street-car,  in  leaving 
which  the  plaintiff  was  injured  by  the  concurrent  negligence 
of  the  defendant's  driver  and  the  child  having  the  plaintiff 
in  charge.  The  court  held  that  the  negligence  of  her  com- 
panion could  not  be  imputed  to  the  plaintiff,  because  "  she 
was  not  in  her  custody,  or  subject  to  her  control.  The 
plaintiff  was  in  her  company,  but  not  in  her  keeping." 
Whether  negligence  of  the  parent  or  a  proper  custodian  of 
the  child,  in  a  similar  situation,  would  have  been  imputed  to 
the  child,  was  in  neither  of  the  foregoing  cases  decided. 

In  Bellefontaine,  etc..  Railroad  Company  v.  Snyder,^  the 
negligence  of  the  custodian  to  whom  the  care  of  a  child  ncn 
stii  juris  was  intrusted  by  its  parents,  although  actually 
present  at  the  time  of  the  injury,  and  holding  the  child  by 
the  hand,  did  not  bar  an  action  by  the  child  for  such  injur}'.* 

'  The  court  cited  with  approval  Waile  v,  North-Eastem  R.  Co.,  El-  Bl  &  El* 
728,  and  Holly  v.  Boston  Gas-Light  Co.,  just  noticed. 

»  Smith  V,  O'Connor,  48  Pa.  St.  218;  Pennsylvania  R,  Co.  r.  Kelly,  3' 
Pa.  St.  372;  Rauch  v.  Lloyd,  31  Pa.  St.  358. 

3  57  Pa.  St.  187. 

4  74  Pa.  St.  421. 

5  18  Ohio  St.  399.     See  also  24  Ohio  St.  670. 

^  The  writer  believes  this  to  be  the  only  case  which  the  reports  fiimisb, 
the  decision  of  which,  upon  the  question  of  imputed  negligence,  is  contrtry  to 
the  authority  of  Waite  v.  North-Eastem  R.  Co.,  supra. 
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( 4. )  Hartfield  v.  Roper  as  Authority  —  The  Rule  in  this 
Case  modified  in  Application,  —  This  decision  has  received 
the  support  of  subsequent  cases  in*  New  York,  and  of  the 
courts  of  last  resort  in  Massachusetts/  Maine,"  Maryland,3 
Indiana,^  Illinois,^  California,^  and  Nebraska.^  On  the  con- 
trary, its  authority  is  denied  in  Pennsylvania,^  Vermont,^ 
Connecticut, '°  Ohio,"  Virginia,"  Missouri,'3  and  Alabama.'^ 

We  find  gratifying  evidence  of  the  crudeness  of  the 
rule  in  Hartfield  v.  Roper,  in  the  refinements  upon  it  in 
subsequent  decisions.  In  the  State  where  the  decision  was 
rendered,  it  was,  indeed,  followed  in  all  its  harshness  in  at 
least  two  subsequent  decisions,'^  but  such  is  not  the  effect 
of  more  recent  adjudications.     Thus,  it  is  especially  notice- 

'  Wright  V.  Maiden,  etc.,  R.  Co.,  4  Allen,  283 ;  Callahan  v.  Bean,  9  Allen, 
401 ;  Lovett  v.  Salem,  etc.,  R.  Co.,  9  Allen,  557 ;  Holly  v,  Boston  Gas-Light 
Co.,  8  Gray,  123;  Mulligan  v.  Curtis,  100  Mass.  512;  Lynch  v.  Smith,  104 
Mass.  53. 

*  Brown  v.  European,  etc.,  R.  Co.,  58  Me.  384,  388. 

3  McMahon  v.  Northern  Central  R.  Co.,  39  Md.  439;  Baltimore,  etc.,  R. 
Co.  V.  McDonnell,  43  Md.  551. 

4  Pittsburgh,  etc.,  R.  Co.  v.  Vining's  Administrator,  27  Ind.  513;  Lafayette, 
etc.,  R.  Co.  V.  Huffman,  28  Ind.  287;  Jeffersonville,  etc.,  R.  Co.  v.  Bowen, 
40  Ind.  545 ;  J.  f.,49  Ind.  154;  Evansville,  etc.,  R.  Co.  v.  Wolf,  59  Ind.  89. 

5  Chicago  V,  Major,  18  111.  349;  Chicago  v.  Starr's  Administrator,  42  111. 
174;  Chicago,  etc.,  R.  Co.  v.  Gregory,  58  111.  226;  Chicago,  etc.,  R.  Co.  v. 
Becker,  76  111.  25;  s.  c„  84  111.  483;  Chicago  v.  Hesing,  83  111.  204. 

^  Karr  v.  Parks,  40  Cal.  188;  Schierhold  v.  North  Beach,  etc.,  R.  Co.,  40 
Cal.  447. 

7  Meyer  v.  Midland  R.  Co.,  2  Neb.  319,  322. 

8  Pennsylvania  R.  Co.  v.  Kelly,  31  Pa.  St.  372;  Rauch  v.  Lloyd,  31  Pa. 
St.  358;  Smith  V,  0*Connor,  48  Pa.  St.  218;  Glassey  v.  Hestonville,  etc.,  R. 
Co.,  57  Pa.  St  172  ;  Kay  v.  Pennsylvania  R.  Co.,  65  Pa.  St.  269;  Philadelphia, 
etc.,  K.  Co.  V.  Long,  75  Pa.  St.  257. 

9  Robinson  v.  Cone,  22  Vt.  213.     But  see  Glidden  v,  Reading,  38  Vt.  52. 
'°  Birge   v.  Gardiner,   19  Conn.  507 ;  Daley  v.  Norwich,  etc.,  R.  Co.,  26 

Conn.  591. 

'*  Bellefontaine,  etc.,  R.  Co.  v.  Snyder,  18  Ohio  St.  399  ;  Cleveland,  etc.,  R. 
Co.  V,  Manson,  30  Ohio  St.  451. 

'«  Norfolk,  etc.,  R.  Co.  v,  Ormsby,  27  Gratt.  455. 

*3  Boland  v.  Missouri  R.  Co.,  36  Mo.  484. 

*4  Government  Street  R.  Co.  v.  Han  Ion,  53  Ala.  70. 

*S  Kreig  v.  Wells,  i  E.  D.  Smith,  74;  Lehman  v.  Brooklyn,  29  Barb.  234. 
See  also  Callahan  v.  Bean,  9  Allen,  401  ;  Wright  v.  Maiden,  etc.,  R.  Co.,  4 
Allen,  283. 
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able  that  cases  of  this  kind  are  readily  submitted  to  that 
body  which  is  more  than  zealous  in  upholding  the  rights 
and  redressing  the  wrongs  of  the  weak,  —  the  American 
jury.  All  that  is  needful  to  accomplish  this,  is  to  show  that 
the  parents,  or  others  in  charge  of  the  child,  were  watchful 
of  the  child  to  a  certain  degree,  —  an  extraordinary  degree 
of  care  need  not  be  shown ;  that  the  child  escaped  from 
their  control,  and  was  injured  by  the  negligence  of  the 
defendant.  The  question  then  comes  before  the  jury  as  to 
the  sufficiency  of  the  means  employed,  —  whether  those  in 
charge  of  the  child  took  reasonable  care  in  restraining  it  from 
circumstances  of  danger.  It  is  safe  to  say,  that  under  such 
circumstances  the  jury  will  generally  find  that  all  the  care  was 
taken  of  the  child  which  the  exigencies  of  the  case  demanded.' 
In  some  States,  the  degree  of  care  which  parents  are  bound 
to  take  to  prevent  the  escape  of  their  children  from  their 
immediate  supervision  is  made  to  depend  upon  their  con- 
dition in  life,  and  resources.'     It  is  unnecessary  to  add,  that, 

^  Mangam  v.  Brooklyn  R.  Co.,  38  N.  Y.  455 ;  Fallon  v.  Central  Park  R. 
Co.,  64  N.  Y.  13;  Mullaney  v.  Spence,  15  Abb.  Pr.  (n.  s.)  319. 

'  Chicago  V.  Major,  18  111.  349;  Chicago,  etc.,  R.  Co.  t/.'Gregory,  58  III. 
226;  Chicago  V.  Hesing,  83  111.  204.  And  this  is  held  to  be  the  rule  in  actions 
by  parents  for  the  death  of  the  child,  in  other  States,  where  the  authority  of 
Hartfield  v.  Roper  is  not  recognized.  Walters  v,  Chicago,  etc.,  R.  Co.,  41 
Iowa,  71 ;  Isabel  z/.  Hannibal,  etc.,  R.  Co.,  60  Mo.  483;  s,  c,  2  Cent  L.  Jv 
590 ;  Pittsburgh,  etc,  R.  Co.  v,  Pearson,  72  Pa.  St.  169 ;  Philadelphia,  etc, 
R.  Co.  V,  Long,  75  Pa.  St.  257.  This  rule  is  criticised  by  a  distinguished 
judge,  in  a  late  case,  as  follows :  **  This  distinction  may  be  doubted ;  for  there 
is  not,  in  this  country,  one  rule  of  law  for  the  rich  and  a  different  rule  for  the 
poor.  It  extends  its  protecting  shield  over  all  alike.  The  common  law  is 
justly  distinguished  for  its  solicitude  for  the  public  safety,  and  any  person  or 
corporation  that  illegally  imperils  the  lives,  limbs,  or  health  of  the  people  is 
liable.  The  Tunnel  Company  has  no  more  right,  by  having  a  dangerous  ex- 
cavation in  the  public  ways,  unnecessarily  to  impose  upon  the  rich  the  duty  to 
employ  an  attendant  for  their  children,  than  to  impose  upon  the  poor  the  im- 
practicable duty  of  never  allowing  their  children  to  escape  from  sight  lest  they 
may  be  injured  by  its  wrongful  and  illegal  act."  Dillon,  J.,  in  Hagan's  Peti- 
tion (U.  S.  Cir.  Ct.,  East.  Dist.  Mo.,  September  term,  1878),  7  Cent  L.  J.  3"- 
In  this  case,  it  was  held  that  the  mere  fact  that  a  child  four  years  of  age,  at 
play  with  other  children,  strayed  a  distance  of  more  than  two  blocks  from 
home,  was  not  of  itself  evidence  of  contributory  negligence  on  the  part  of  its 
parents.     Contra,  Wright  v.  Maiden,  etc.,  R.  Co.,  4  Allen,  283. 
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under  this  rule,  in  cases  of  extreme  poverty,  where  both  parents 
are  obliged  to  work  incessantly  for  a  bare  subsistence,  a  jury 
would  require  very  slight,  if  any,  supervision  on  their  part. 

Another  qualification  of  the  rule  is  found  in  a  class  of 
decisions  the  effect  of  which  is,  that  if  a  child,  though  non 
sin  juris,  has  been  guilty  of  no  conduct  which  would  con- 
stitute negligence  in  a  person  of  full  discretion,  an  injury  by 
the  negligence  of  another  cannot  be  defended  on  the  ground 
of  contributory  negligence  of  the  parent  or  custodian  in  not 
restraining  the  child.  In  such  a  case,  the  child  being  in  a 
lawful  place,  and  exercising  what  would  be  regarded  as  ordi- 
nary care  in  an  adult,  is  entitled  to  recover  for  an  injury 
occasioned  by  the  wrongful  act  of  another,  irrespective  of  the 
conduct  of  the  parents.  Thus,  in  McGarry  v.  Loomis,'  it 
was  held  that  a  child  four  years  of  age,  being  upon  the  side- 
walk (which did  not  constitute  negligence /^rj^),  and  found 
by  the  jury  to  be  in  the  exercise  of  proper  care,  was  held 
entitled  to  recover  for  an  injury  received  by  falling  into  a 
pool  of  hot  water,  adjacent  to  the  sidewalk,  formed  by  the 
escape  of  steam  and  water  from  the  waste-pipe  of  the  works 
of  the  defendant.'  This  is  further  illustrated  by  the  cases  of 
children  run  over  in  the  highway,  when  their  conduct  is  all 
that  could  be  expected  of  adults  reasonably  prudent.3 

Additional  evidence  of  the  relaxation  of  the  rule  will  be 
found  in  the  fact  that,  under  certain  circumstances,  children 
of  tender  age  are  permitted  to  be  upon  the  street.  Thus, 
in  Cosgrove  v,  Ogden,*  it  was  held  that  the  fact  that  a  parent 
living  upon  a  quiet  street,  where  few  vehicles  passed,  per- 

'  63  N.  Y.  104. 

^  This  case  would  seem  to  be  inconsistent  with  the  earlier  and  less  author- 
itative case  of  Lehman  v,  Brooklyn,  29  Barb.  234. 

3  O'Brien  v.  McGlinchy,  68  Me.  552;  Ihl  v.  Forty-second  Street  R.  Co., 
47  N.  Y.  317;  Lynch  z'.  Smith,  104  Mass.  53.  See  also  Lannon  v,  Albany  Gas 
Co.,  46  Barb.  264  (j.  r.,  afHrmed,  44  N.  Y.  459),  where  Hogeboom,  J.,  said: 
«•  I  know  of  no  just  or  legal  principle  which,  when  the  infant  himself  is  free 
from  negligence,  imputes  to  him  the  negligence  of  the  parent,  when,  if  he  were 
an  adult,  he  would  escape  it.  This  would  be,  I  think,  visiting  the  sins  of  the 
fathers  upon  the  children  to  an  extent  not  contemplated  in  the  Decalogue,  or  in 
the  more  imperfect  digests  of  human  law." 

4  49  N.  Y.  255. 

VOL.  V.  NO.  5  46 
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mitted  a  child  six  years  old  to  go  unattended  upon  the 
streets,  did  not  constitute  negligence  per  se,  but  was  to  be 
submitted  to  the  jury.*  In  Drew  v.  Sixth  Avenue  Railroad 
Company,'  the  court  refused  to  declare  as  a  matter  of  law 
that  the  parents  were  guilty  of  negligence  in  sending  a  boy 
eight  years  of  age  to  school  without  a  protector.  Similarly 
it  is  held  that  it  may  be  submitted  to  a  jury  whether  a  child 
four  years  and  seven  months  old  might  not  be  permitted  to 
go  to  school  alone ;  ^  or  a  boy  three  and  a  half  years  old  be 
trusted  abroad,  accompanied  only  by  his  brother,  of  nine;* 
or  one  a  little  over  three  years,  in  company  with  another  be- 
tween nine  and  ten  ;  5  or  one  six  years  of  age,  in  company  with 
another  of  ten.^  Much,  however,  depends  upon  the  charac- 
ter of  the  place  where  the  child  is  permitted  to  be, —  whether 
a  busy  or  an  unfrequented  street,  or  whether  other  circum- 
stances of  danger  are  ordinarily  present.' 

The  rule  loses  much  of  its  force  in  Illinois,  from  the  fact 
that  in  this  State  the  doctrine  of  "  comparative  "  negligence 
prevails.  The  child  may  recover  damages  for  an  injury 
negligently  inflicted,  although  the  parent  was  negligent  in 
permitting  it  to  be  abroad,  provided  this  negligence  was 
"  slight,"  and  the  defendant's  *'  gross  "  in  comparison.^  Sub- 
stantially the  same  is  the  effect  of  the  rule  adopted  by  the 
Maryland  court.  The  child  will  not  be  prevented  from 
recovering  in  consequence  of  the  negligence  of  its  parents, 
if  the  jury  shall  find  that  the  consequences  of  such  negli- 
gence could  have  been  avoided  by  the  exercise  of  ordinary 
care  and  prudence  on  the  part  of  the  defendant.^ 

»  See  also  Oldfield  v,  Harlem  R.  Co.,  14  N.  Y.  310;  s.  r.,  3  E.  D.  Smith. 
103 ;  Schierhold  v.  North  Beach,  etc.,  R.  Co.,  40  Cal.  447. 

2  26  N.  Y.  49. 

3  Lynch  v.  Smith,  104  Mass.  53. 

4  Mulligan  z/.  Curtis,  100  Mass.  512. 

5  Ihl  V.  Forty-second  Street  R.  Co.,  47  N.  Y.  317. 

^  Chicago,  etc.,  R.  Co.  v.  Becker,  76  111.  25;  j.  f.,  84  111.  483. 

7  Karr  v.  Parks,  40  Cal.  188 ;  Chicago,  etc.,  R.  Co.  v,  Starr's  Administrator, 
42  III.  174 ;   Pittsburgh,  etc.,  R.  Co.  v,  Vining's  Administrator,  27  Ind.  5^3- 

^  See  the  Illinois  cases  previously  cited. 

9  Baltimore,  etc.,  R.  Co.  v,  McDonnell,  43  Md.  535,  551;  McMabon  «• 
Northern  Central  R.  Co.,  39  Md.  438.     This  modification  of  the  rule  is  ^^ 
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///.  Effect  of  Contributory  Negligence  of  Parents  upon  their 
Right  of  Action  for  Injury  to,  or  Death  of  Child.  —  In  jurisdic- 
tions where  the  rule  of  imputed  negligence  does  not  prevail,  it 
is  nevertheless  necessary  that  the  parent  should  be  free  from 
negligence  in  its  care  and  control,  in  order  to  recover  damages 
for  injury  to,  or  death  of,  the  child  from  the  wrongful  act  of 
the  defendant.'     Thus,  in  Bellefontaine,  etc..  Railroad  Com- 


highly  commended.  As  a  rule  of  contributory  negligence,  it  has  the  support 
of  ample  authority.  The  familiar  case  of  Davies  v,  Mann,  10  Mee.  &  W.  546, 
affords  illustration :  The  plaintiff  left  an  ass  in  the  highway,  with  his  fore 
feet  fettered,  thus  rendering  it  unable  to  get  out  of  the  way  of  passing  wagons. 
The  defendant's  servant,  in  driving  along  the  road  at  a  "smartish  pace,"  in- 
jured the  animal  while  in  this  position.  The  court  held  that  the  mere  fact  of 
putting  the  animal  upon  the  road  in  this  condition  did  not  bar  the  action  of 
the  plaintiff.  Said  Parke,  B. :  "Although  the  ass  may  have  been  wrongfully 
there,  still  the  defendant  was  bound  to  go  along  the  road  at  such  a  pace  as 
would  be  likely  to  prevent  mischief."  See  also  Bridge  v.  Grand  Junction  R. 
Co.,  3  Mee.  &  W.  244;  Colchester  v.  Brooke,  7  Q.  B.  339;  Tuff  v.  Warman, 
2  C.  B.  (N.  s.)  739;  Radley  v.  London,  etc.,  R.  Co.,  L.  R.  9  Exch.  71  ;  43  L.  J. 
(Exch.)  73;  s.  c.y  I  App.  Cas.  754,  reversing  L.  R.  10  Exch.  100;  44  L.  J. 
(Exch.)  73;  33  L.  T.  (N.  s.)  209;  Rathbun  v.  Payne,  19  Wend.  399.  If  the 
law  will  afford  such  protection  to  mere  personalty,  certainly  it  ought,  to  this 
«xtent  at  least,  shield  a  helpless  child.  Indeed,  the  law  places  a  higher  esti- 
mate upon  human  life  than  upon  personalty.  Eckert  v.  Long  Island  R.  Co., 
43  N.  Y.  502;  Linnehan  z/.  Sampson  (Sup.  Jud.  Ct.  Mass.  1878),  8  Cent. 
L;.  J.  442.  Contrast  with  the  foregoing  the  decision  in  Callahan  z/.  Bean,  9 
Allen,  401.  A  child,  exposed  by  slight  (if  any)  negligence  of  its  parent,  was 
run  down  in  the  street  by  the  defendant's  cart,  driven  at  a  gallop.  Hoar,  J., 
affirmed  the  ruling  of  the  court  below,  directing  a  verdict  for  the  defendant,  on 
the  ground  that  the  plaintiff  had  not  shown  due  care  on  the  part  of  himself  or 
his  parents.  This  case  is  entirely  without  the  support  of  authority.  It  sur- 
passes even  the  judgment  in  Hartfield  v.  Roper  in  vindicating  the  slaughter 
of  the  innocents.  The  facts  showed  "gross"  neglect  on  the  part  of  the 
defendant,  if  any  meaning  whatever  is  to  be  attributed  to  this  vituperative 
adjective.  See  Wilson  v.  Brett,  xi  Mee.  &  W.  114,  per  Rolfe,  B.;  Grill  t/. 
General,  etc.,  Collier  Co.,  L.  R.  i  C.  P.  600,  612,  per  Willes,  J. 

'  Isabel  V,  Hannibal,  etc.,  R.  Co.,  60  Mo.  475 ;  Walters  v.  Chicago,  etc., 
R.  Co.,  41  Iowa,  71 ;  O'Flaherty  v.  Union  R.  Co.,  45  Mo.  70;  Koons  v.  St. 
Louis,  etc.,  R.  Co.,  65  Mo.  592 ;  Glassey  z/.  Hestonville,  etc.,  R.  Co.,  57  Pa 
Sl  172;  Pennsylvania  R.  Co.  v,  Zebe,  33  Pa.  St.  318;  j.  r.,  37  Pa.  St.  420; 
Pittsburgh,  etc.,  R.  Co.  v,  Pearson,  72  Pa.  St.  169;  Philadelphia,  etc., 
R.  Co.  V.  Long,  75  Pa.  St.  257;  Birmingham  v,  Dorer,  3  Brews.  69;  Daley  z/. 
Norwich,  etc.,  R.  Co.,  26  Conn.  591,  598;  Baltimore,  etc.,  R.  Co.  v.  The  State, 
to  use  of  Fryer,  30  Md.  47. 
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pany  t^  Snyder,'  a  child  recovered  for  an  injury,  the  result  of 
the  concurrent  negligence  of  the  defendant's  servants  and  the 
person  having  it  in  charge.     In  a  subsequent  action  by  the 
father  for  the  loss  of  the  child's  services  by  reason  of  this 
injury,  the  negligence  of  the  child's  custodian  was  held  to 
be  the  negligence  of  the  parent,  preventing  a  recovery.'    In 
such  action  by  the  parent,  as  well  as  in  that  by  the  child,  the 
necessities  of   the  parent's    condition,  and    his  poverty  of 
means  for  safely  restraining  his  child,  are  in  some  States 
held  to  be  proper  matters  of  consideration  upon  the  question 
of  contributory  negligence.^ 

IK  Circumstances  of  Injury,  —  (i.)  Degree  of  Care  dc- 
tnandable  of  Child,  —  Where  the  child  is  of  such  tender 
years  as  to  be  incapable  of  discerning  circumstances  of 
danger,  or  exercising  any  efficient  care  for  its  safety,  per- 
sonally it  cannot  be  said  to  be  guilty  of  contributory  neg- 
ligence.* Therefore,  where  the  circumstances  of  the  case 
do  not  justify  the  imputation  of  negligence  on  the  part 
of  others,  or  in  jurisdictions  where  the  rule  of  imputed 
negligence  is  not  applied,  the  only  question  in  the  case  is, 
whether  the  defendant  has  been  guilty  of  any  negligence 
which  may  reasonably  be  said  to  have  been  the  cause  of 
the  injury ;  or,  as  expressed  by  Channell,  B.,  in  an  action 
by  a  child  three  and  one-half  years  old :  *'  The  doctnne 
of  contributory  negligence  does  not  apply  to  an  infant  of 


'  i8  Ohio  St.  399. 
=  24  Ohio  St.  670. 

3  Isabel  V.  Hannibal,  etc.,  R.  Co.,  60  Mo.  483;  Walters  v,  Chicago,  e'c., 
R.  Co.,  41  Iowa,  71;  Pittsburgh,  etc.,  R.  Co.  v.  Pearson,  72  Pa.  St  »^' 
Philadelphia,  etc.,  R.  Co.  v.  Long,  75  Pa.  St.  257. 

4  Mangam  v,  Brooklyn  R.  Co.,  38  N.  V.  455  ;  O'Mara  v.  Hudson  R'^°" 
38  N.  Y.  445;  North  Pennsylvania  R.  Co.  v,  Mahoney,  57  Pa.  St.  187;  ^'^ 
V,  Pennsylvania  R.  Co.,  65  Pa.  St.  269 ;  Daley  v,  Norwich,  etc.,  R-  ^^'* . 
Conn.  591;  Chicago,  etc.,  R.  Co.  v.  Gregory,  58  111.  226;  Schmidt  «'•*'* ' 
waukee,  etc.,  R.  Co..  23  Wis.  186;  Walters  v,  Chicago,  etc,  R.  Co.,  4'  ^°**' 
71;  Norfolk,  etc.,  R.  Co.  v,  Orrasby,  27  Gratt  455;  Government  Strc*^  ^' 
Co.  V.  Hanlon,  53  Ala.  70;  Frick  v.  St.  Louis,  etc.,  R.  Co.,  6  Cent. 
J.  3>7. 
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tender  age.  To  disentitle  the  plaintiff  to  recover,  it 'must 
be  shown  that  the  injury  was  occasioned  entirely  by  his  own 
negligence."  *  If  the  child  is  old  enough  to  have  some  per- 
ception of  danger,  and  capable  of  exercising  other  faculties 
for  its  self-preservation,  it  is  held  bound  to  do  so,  but  only  as 
efficiently  as  can  be  reasonably  expected  of  a  child  of  its 
maturity  and  capacity.^  This  rule,  however,  as  to  infantile 
responsibility  has  been  held  not  to  prevail  in  the  case  of 
infant  defendants  in  certain  actions  of  tort.  This  flows  from 
the  fact  that  it  was  early  established  that  the  considera- 
tion in  actions  of  trespass  is  not  whether  the  defendant 
has  been  negligent,  but  whether  the  plaintiff  has  suffered 
from  an  act  of  the  defendant  which  was  not  an  inevitable 

*  Gardner  v,  Grace,  1    Fost.  &  Fin.  359. 

^  Lynch  v,  Nurdin,  i  Q.  B.  29 ;  j.  ^.,  4  Per.  &  Dav.  672 ;  Railroad  Co.  v.  Glad- 
mon,  15  Wall.  401 ;  Railroad  Co.  v.  Stout,  17  Wall.  657 ;  Baltimore,  etc.,  R.  Co. 
V.  The  State,  use  of  Fryer,  30  Md,  47 ;  The  State  v.  Baltimore,  etc.,  R.  Co.,  24 
Md.  84;  Baltimore,  etc.,  R.  Co.  v,  McDonnell,  43  Md.  534;  McMahon  v.  North- 
cm  Central  R.  Co.,  39  Md.  438 ;  Robinson  v.  Cone,  22  Vt.  213  ;  Birge  v,  Gar- 
diner, 19  Conn.  507;  Bronson  v,  Southbury,  37  Conn.  199;  Rauch  v.  Lloyd,  31 
Pa.  81.358;  Pennsylvania  R.  Co.  v,  Kelly,  31  Pa.  St.  372;  Oakland  R.  Co.  v. 
Fielding,  48  Pa.  St.  320;  Smith  v,  O'Connor,  48  Pa.  St.  218;  Philadelphia,  etc., 
R.  Co.  V.  Spearen,  47  Pa.  St.  300,  304;  Pittsburgh,  etc.,  R.  Co.  v.  Caldwell,  74 
Pa.  St.  421 ;  Mangam  v,  Brooklyn  R.  Co.,  38  N.  Y.  461 ;  O'Mara  v»  Hudson,  etc., 
R.  Co.,  38  N.  Y.  449 ;  Sheridan  v.  Brooklyn  R.  Co.,  36  N.  Y.  39;  Reynolds  v. 
New  York,  etc.,  R.  Co.,  58  N.  Y.  248  ;  Mowrey  z/.  Central  City  R.  Co.,  51  N.  Y. 
667  ;  Fallon  v.  Central  Park  R.  Co.,  64  N.  Y.  13 ;  McGovern  v.  New  York,  etc., 
R.  Co.,  67  N.  Y.  417;  Thurber  v,  Harlem,  etc.,  R.  Co.,  60  N.  Y.  326;  Hay- 
croft  V.  Lake  Shore,  etc.,  R.  Co.,  2  Hun,  489;  Pendril  z/.  Second  Avenue  R. 
Co.,  2  Jones  &  Sp.481  ;  Lawler  v.  Northampton  Gas  Co.,  2  Allen,  307 ;  Mul- 
ligan V.  Curtis,  100  Mass.  512;  Lynch  v.  Smith,  104  Mass.  53;  Dowd  v, 
Chicopee,  116  Mass.  93;  Plumley  «/.  Birge,  5  Reporter,  527;  Brown  v, 
European,  etc.,  R.  Co.,  58  Me.  384;  McMillan  v,  Burlington,  etc.,  K.  Co., 
46  Iowa,  231 ;  Kerr  v.  Forgue,  54  111.  482  ;  Chicago,  etc.,  R.  Co.  v.  Stumps, 
69  III.  409;  Chicago,  etc.,  R.  Co.  z/.  Murray,  71  III.  601;  Weick  v.  Lander, 
75  111-  93 ;  Toledo,  etc.,  R.  Co.  v.  Miller,  76  III.  278 ;  Chicago,  etc.,  R.  Co. 
V,  Becker,  76  III.  25;  j.  r.,  84  111.  483;  Ewen  v,  Chicago,  etc..  R.  Co.,  38 
Wis.  613;  Meibus  v.  Dodge,  38  Wis.  300;  Boland  v.  Missouri  R.  Co.,  36  Mo. 
484;  Kempinger  v,  St  Louis,  etc.,  R.  Co.,  3  Mo.  App.  581.  The  contrary 
decided  in  Honegsberger  v.  Second  Avenue  R.  Co.,  i  Keyes,  570;  s.  r.,  33 
How.  Pr.  195 ;  2  Abb.  App.  Dec.  378  (reversing  i  Daly,  89) ;  Burke  v,  Broad- 
way, etc.,  R.  Co.,  49  Barb.  529,  and  Squire  v.  Central  Park  R.  Co.,  4  Jones 
&  Sp.  436,  is  without  the  support  of  authority. 
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accident.'  Accordingly,  very  young  children  have  been 
held  civilly  responsible  for  injuries  inflicted  upon  playmates, 
with  apparently  no  intention  of  injury.'  The  rule,  however, 
rests  upon  very  technical  and]  unsatisfactory  grounds,  and 
is  not  strictly  applied.3 

( 2.)  Degree  of  Care  to  be  exercised  towards  Child — Illus- 
trations, —  It  should  be  remembered  that  the  rule  declared 
in  Hartfield  v.  Roper,  revolting  as  it  is  to  the  natural  instincts 
of  humanity,  permits  neither  a  voluntary  injury,  nor  conduct 
towards  a  child  non  sui  juris  amounting  to  **  gross  "  negli- 
gence, although  those  in  charge  of  it  have  been  negligent  in 
the  performance  of  their  duties.  There  is  no  rule  more  just 
than  that  the  public  are  bound  to  exercise  a  higher  degree 
of  care  towards  persons  of  this  class  than  people  in  general ;  ♦ 
hence  conduct  which,  as  towards  the  general  public,  might 
be  fully  up  to  the  standard  of  "due  care,"  plainly  may 
exhibit  a  reprehensible  degree  of  negligence,  or  an  inclina- 
tion to  do  a  wilful  injury,  when  considered  with  reference  to 
the  class  of  helpless  beings  under  discussion.^  Therefore,  in 
a  case  of  this  kind,  the  negligence  of  the  parent  in  allowing 
abroad  a  child  two  and  one-half  years  of  age  did  not  prevent 
it  from  recovering  damages  for  injuries  received  by  being  run 
over  by  an  engine  and  tender,  when  crossing  the  track  of  the 
defendant,  an  accident  which  might  have  been  averted  by  de- 
fendant's servants  by  the  exercise  of  care  due  to  its  condition. 

'  Year-Book.  21  Hen.  VII.  28  a;  Weaver  v.  Ward,  Hob.  134.  This  rule 
has  not  at  the  present  time  the  importance  formerly  attached  to  it.  Brown  "- 
Kendall,  6  Cush.  292. 

'  Bullock  V.  Babcock,  3  Wend.  391 ;  Peterson   v,  Haffner,  59  Ind-  13°- 

3  Harvey  v,  Dunlop,  Hill   &  Denio,  193. 

4  O'Mara  v,  Hudson.  River  R.  Co.,  38  N.  Y.  445 ;  Smith  v.  O'Connor,  4^ 
Pa.  St.  222;  Pennsylvania   R.  Co.  v.  Morgan,   82  Pa.  St.  134;  PhiladelpH»»- 
etc.,  R.  Co.  V.  Spearen,  47  Pa.  St.  300 ;  Chicago,  elc,  R.  Co.  v.  Dtyf^J' 
111.  259,  per  Walker,  J.;  Walters  v,  Chicago,  etc.,  R.  Co.,  41  Iowa,  7'»  ^ 
Isabel  V,   Hannibal,  etc.,  R.  Co.,  60  Mo.  475.     See,  however,  Singl«t°" 
Eastern  Counties  R.  Co.,  7  C.  B.  (n.  s.)  287.     The  contrary,  declared  in  B*"' 
non  V,  Baltimore,  etc.,  R.  Co.,  24  Md.  108,  would  seem  to  be  founded  on 
misapprehension  of  authorities  there  cited. 

5  Walters  v.  Chicago,  etc.,  R.  Co.,  supra. 

^  Kenyon  v.  New  York,  etc.,  R.  Co.,  5  Hun,  479.  Compare  CaW*^*"  ** 
Bean,  9  Allen,  401,  a  clearly  erroneous  decision. 
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A  child  playing  upon  or  about  a  railroad  track,  if  it  has 
exercised  all  the  care  of  which  it  is  capable  under  the  cir- 
cumstances, may  recover  for  an  injury  received  in  conse- 
quence of  the  negligent  operation  of  trains  upon  this  track.' 
But,  of  course,  no  recovery  can  be  had  in  such  a  case  where 
no  breach  of  duty  on  the  part  of  the  defendants  is  shown.' 
In  cases  of  injuries  to  children  from  the  operation  of  rail- 
road trains,  a  failure  to  comply  with  statutes  which  have  for 
their  primary  object  the  protection  of  domestic  animals  has 
been  held  to  be  proper  evidence  of  negligence  on  the  part 
of  the  railroad  company.^  But  it  was  held  not  sufficient 
evidence  of  negligence  to  justify  the  submission  of  a  case  of 
this  kind  to  the  jury,  where  it  appeared  that  a  single  rail  only 
was  off  a  fence  inclosing  the  track,  and  that  children  were 
run  over  by  the  train  under  circumstances  absolving  the  man- 
agers of  the  train  from  negligence,  and  it  was  not  shown  that 
the  children  got  upon  the  track  through  this  defect  in  the 
fence.^ 

If  the  driver  of  a  street-car  permits  or  invites  children  to 
ride  thereon,  such  an  act  will  be  regarded  as  within  the 
scope  of  his  employment ;  therefore,  the  fact  that  he  suffers 
the  children  to  ride  upon  the  front  platform,  will,  in  certain 
cases,  be  held  to  be  evidence  of  negligence.^     But  previous 

*  Daley  v.  Norwich,  etc.,  R.  Co.,  26  Conn.  591  ;  Hicks  v.  Pacific  R.  Co., 

64  Mo.  430;  Chicago,  etc.,  R.  Co.  v.  Murray,  71  III.  601 ;  Railroad  Company 
V,  Gladmon,  15  Wall.  401;  Pittsburgh,  etc.,  R.  Co.  v.  Bumstead,  48  111.  221 ; 
Pennsylvania  R.  Co.  v,  Morgan,  82  Pa   St.  154;  Kay  v,  Pennsylvania  R.  Co., 

65  Pa.  St.  269;  North  Pennsylvania  R.  Co.  v.  Mahoney,  57  Pa.  St.  187; 
Rauch  V.  Lloyd,  31  Pa.  St.  358;  Pennsylvania  R.  Co.  v,  Kelly,  31  Pa.  St. 
372;  Norfolk,  etc.,  R.  Co.  v.  Ormsby,  27  Gratt  455;  Manly  v,  Wilmington, 
etc.,  R.  Co.,  74  N.  C.  655. 

'  Philadelphia,  etc.,  R.  Co.  v.  Hummell,  44  Pa.  St.  375 ;  Ostertag  v.  Pacific 
R.  Co.,  64  Mo.  421  ;  Snyder  v,  Hannibal,  etc.,  R.  Co.,  60  Mo.  413;  Boland 
V,  Missouri  R.  Co.,  36  Mo.  484;  Bulger  v.  Albany,  etc.,  R.  Co.,  42  N.  Y.  459. 

3  Schmidt  v.  Milwaukee,  etc.,  R.  Co.,  23  Wis.  186;  Isabel  v,  Hannibal, 
etc.,  R.  Co.,  60  Mo.  475. 

4  Singleton  v.  Eastern  Counties  R.  Co.,  7  C.  B.  (n.  s.)  287. 

5  Wilton  z'.  Middlesex  R.  Co.,  107  Mass.  108;  Pittsburgh,  etc.,  R.  Co.  v, 
Caldwell,  74  Pa.  St  421.  In  a  case,  however,  in  the  Brooklyn  City  Court,  it  was 
held  that  the  employees  of  a  street-railway  company  were  under  no  obligations 
to  restrain  from  danger  a  newsboy,  eight  years  of  age,  permitted  by  his  parents 
and  the  company  to  go  upon  the  cars  for  the  purpose  of  selling  papers.     But 


704  INJURIES   TO   CHILDREN. 

encouragement  alleged  to  have  been  given  by  the  defendants' 
servants  to  a  child  to  get  upon  their  steam-cars  while  in  mo- 
tion, even  if  it  could  be  considered  within  the  range  of  their 
employment,  cannot  be  regarded  as  the  proximate  cause  of 
an  injury  resulting  from  the  attempt  of  the  child  to  climb 
upon  the  cars  while  in  motion,  the  defendants*  servants  being, 
at  the  time,  in  the  exercise  of  ordinary  care,  and  in  igno- 
rance of  the  child's  attempt  to  get  upon  the  cars/     It  is 
held  to  be  no  evidence  of  negligence  that  a  street-car  drawn 
by  a  single  horse,  the  driver  acting,  at  the  same  time,  as  con- 
ductor, ran  over  a  child  whom  the  driver  noticed  standing 
near  the  track  when  his  car  was  about  twenty  or  thirty  feet 
distant,  his  attention  being,  at  the  time  of  the  injury,  diverted 
to  a  passenger  inside  the  car.^ 

(  3. )  Children  as  Trespassers,  —  The  law  upon  this  subject 
may  be  said  to  date  from  the  case  of  Lynch  v.  Nurdin,^  the 
circumstances  of  which,  although  familiar,  will  bear  restate- 
ment, as  the  effect  of  this  decision  is  sometimes  misappre- 
hended. The  defendant's  servant  left  his  horse  and  cart 
standing  alone  upon  a  public  street  for  about  half  an  hour, 
or  less.  The  plaintiff,  a  boy  between  six  and  seven  years 
of  age,  and  several  other  children,  gathered  about  the  cart 
during  this  time.     The  plaintiff  got  upon  the  cart,  and,  in 

this  was  upon  the  theory  that  the  plaintiff  was  enjoying  a  license  at  the  time 
of  the  injury,  which  he  took  with  its  incidental  perils.  Fleming  v.  Brooklyn 
City  R.  Co.,  I  Abb.  N.  C.  433. 

'  Snyder  v,  Hannibal,  etc.,  R.  Co.,  60  Mo.  413. 

»  Citizens*  Street  R.  Co.  v.  Carey,  56  Ind.  396.  See  also  Hcstonvillc, 
etc.,  R.  Co.  V,  Connell,  6  W.  N.  C.  514;  s.  c,  8  Cent.  L.  J.  306.  The  numer- 
ous accidents  which  have  happened  from  the  running  of  street-cars  with  a 
single  man  in  charge,  suggest  the  consideration,  that  in  cases  like  the  above, 
although  this  servant  may  have  done  his  duty  fully,  yet  the  pro{)netors  are  not 
absolved  from  negligence  in  the  operation  of  their  line.  It  would  seem  to  be 
negligence  of  a  most  reprehensible  character,  that  the  duties  of  the  driver  o\ 
a  street-car  are  such  that  his  attention  is  necessarily  distracted  from  the  con- 
trol of  the  speed  of  his  car  and  the  safety  of  pedestrians,  to  such  details** 
making  change  for  some  passengers,  giving  information  to  others,  watching 
those  evading  payment  of  their  fare,  and  attending  to  a  variety  of  other 
duties,  sometimes  inside  of  the  car,  while  it  is  advancing  at  greater  or  less 
speed. 

3  1  Q.  B.  29;  J.  r.,  4  Per.  &  Dav.  672  ;  5  Jur.  797. 
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getting  off,  fell  under  the  wheel,  and  had  his  leg  broken  in 
consequence  of  being  run  over,  a  companion  at  that  time 
leading  the  horse  forward.  It  was  contended  that  there 
was  no  evidence  to  support  a  verdict  for  the  plaintiff.  The 
case,  however,  was  submitted  to  the  jury,  to  say,  first,  whether 
it  was  negligence  in  the  defendant's  servant  to  leave  the 
horse  and  cart  in  the  manner  and  for  the  time  before  stated ; 
and,  secondly,  whether  that  negligence  occasioned  the  acci- 
dent. The  plaintiff  had  a  verdict,  which  was  sustained  in 
the  Queen's  Bench.  Lord  Denman,  delivering  the  opinion 
of  the  court,  held  that  the  servant  was  clearly  guilty  of 
negligence  in  tempting  the  child  to  amuse  himself  with  an 
empty  cart  and  deserted  horse ;  and  that  the  child,  though 
acting  without  prudence  or  thought,  had  shown  these  qualities 
in  as  great  a  degree  as  he  could  be  expected  to  possess  them. 

The  points  to  be  noticed  in  this  case  are:  i.  Negligence 
by  the  defendant's  servant,  resulting  in  a  temptation  of  the 
plaintiff  to  engage  in  mischief;  2.  A  technical  trespass  by 
the  plaintiff,  a  child  capable  of  exercising  only  a  slight 
degree  of  care  for  its  safety,  but  not  so  completely  inca- 
pacitated in  this  respect  as  to  be  denominated,  as  matter 
of  law,  non  sui  juris;  3.  Conduct  by  the  plaintiff  which,  in 
the  case  of  an  adult,  would  clearly  have  amounted  to  neg- 
ligence per  se.^ 

Whether  this  case  is  still  to  be  regarded  as  the  law  of 
England  has  been  rendered  uncertain  by  at  least  two  sub- 
sequent adjudications,  in  which  its  authority,  though  not 
expressly  repudiated,  is  greatly  shaken.'  On  one  occasion. 
Lynch  v.  Nurdin  was  cited  in  the  course  of  argument,^  when 

'  It  is  especially  noticeable,  that  in  neither  report  of  the  case  is  there  any 
allusion  to  the  negligence  of  parents  in  allowing  the  child  to  be  at  large.  The 
case,  therefore,  though  frequently  cited  in  discussions  of  the  question  of  im- 
puted negligence,  is  no  authority  upon  the  point,  except  by  implication.  The 
same  is  true  of  the  cases  of  Hughes  v.  Macfie  and  Mangan  v,  Atterton,  infra. 

'  Hughes  V.  MacBe;  on  the  same  facts,  Abbott  v.  MacBe,  2  Hurl.  &  Colt. 
744;  J.  r.,  10  Jur.  (n.  s.)  682;  33  L.  J.  Exch.  177;  12  Week.  Rep.  315;  Man- 
gan V.  Atterton,  L.  R.  I  Exch.  239;  s.  r.,  4  Hurl.  &  Colt.  388;  35  L.  J.  Exch. 
161 ;  14  Week.  Rep.  771. 

3  Waite  V.  North-Eastern  R.  Co.,  El.  Bl.  &  El.  730. 
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Martin,  B.,  interjected,  **  That  case  was  questioned  in  Lygo 
V.  Newbold."  ^ 

The  cases  of  Hughes  v.  Macfie  and  Abbott  v,  Macfie '  are 
plainly  inconsistent  with  the  authority  of  Lynch  v,  Nurdin. 
The  facts  briefly  were,  that  the  plaintiffs,  aged  respectively 
seven  and  five  years,  were  playing  about  a  bulkhead  which 
opened  from  the  cellar  of  the  defendant's  warehouse  into  a 
public  street,  the  cover  or  door  of  which  was  left  raised  and 
tilted  up  against  the  wall  of  the  building.  The  boy  Hughes, 
in  some  manner  disturbing  its  equilibrium,  caused  it  to  Eadl 
upon  himself  and  companion.  The  Court  of  Exchequer 
held  that  in  no  event  could  Hughes  recover  damages  for 
the  injury  received;  nor  Abbott,  if  playing  with  Hughes,  so 
as  to  be  a  joint  actor  with  him.  The  fact  of  the  children 
being  of  tender  age  was  held  to  makejno  difference  on  the 
question  of  contributory  negligence.^ 

In  Mangan  z\  Atterton,*  the  defendant  exposed  in  a  pub- 
lic place,  unfenced  and  without  superintendence,  a  machine 
which  might  be  set  in  motion  by  any  passer-by.  The  plaintiff, 
a  boy  four  years  old,  by  the  direction  of  his  brother  of  seven, 
placed  his  fingers  within  the  machine,  while  another  boy  was 

'  9  Exch.  302.  This  remark  would  seem  to  have  given  rise  to  a  similar 
impression  in  this  country.  See  Wright  v.  Maiden,  etc.,  R.  Co.,  4  Allen,  283, 
286;  Smith  V,  O'Connor,  48  Pa.  St  218,  221  ;  Government  Street  R.  Co.  v. 
Hanlon,  53  Ala.  70,  79;  Pittsburgh,  etc.,  R.  Co.  v,  Vining's  Administrator, 
27  Ind.  513,  515.  A  careful  reading  of  the  language  of  the  court  in  Lygo  v, 
Newbold,  will,  we  think,  show  that  it  in  no  respect  impeaches  the  authority 
of  this  case.  The  most  said  was,  that  its  authority  might  be  questioned  if 
it  decides  what  it  plainly  does  not,  was  neither  intended  nor  ever  claimed  to 
establish,  viz.,  that  a  child  might  recover  for  injuries  received  from  indulging 
'*his  natural  instinct,"  under  circumstances  which  showed  no  negligence  oti 
the  part  of  the  defendant.  On  the  contrary.  Chief  Baron  Pollock  said,  that 
if  the  case  at  bar  were  like  that  of  Lynch  v,  Nurdin,  the  authority  of  the 
latter  would  be  recognized. 

'  Supra, 

3  This  case  presents  every  essential  feature  of  Lynch  v,  Nurdin.  The 
temptation  to  play  upon  a  cellar-door  is  certainly  as  great  as  that  to  get  in  and 
out  of  an  empty  cart  The  defendant  was  found  to  have  been  negligent. 
4  Hurl.  &  Colt.  750.  The  ages  of  the  children  were  substantially  the  same 
and  there  was  here,  as  in  that  case,  a  technical  trespass. 

*  Supra, 
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turning  the  handle  which  moved  it,  whereby  his  fingers  were 
crushed.  The  defendant  was  held  not  liable,  on  the  ground 
that  he  was  guilty  of  no  negligence,  and  moreover  because 
the  wrongful  act  of  the  plaintiff  had  brought  the  act  upon 
himself.  Said  Bramwell,  B. :  ''The  defendant  is  no  more 
liable  than  if  he  had  exposed  goods  colored  with  a  poisonous 
paint,  and  the  child  had  sucked  them.  It  may  seem  a  harsh 
way  of  putting  it,  but  suppose  this  machine  had  been  of  very 
delicate  construction,  and  had  been  injured  by  the  child's 
fingers,  would  not  the  child,  in  spite  of  his  tender  years,  have 
been  liable  to  an  action  as  a  tort-feasor?  *' ' 

*  This  seems  to  be  a  startling  piece  of  reasoning.  Suppose  the  child,  in  the 
case  put,  would  be  liable  as  a  tort-feasor,  what  does  this  prove  ?  Not  neces- 
sarily negligence.  This  is  not  the  ground  upon  which  the  remedy  against  per- 
sons non  sui  juris  stands.  Weaver  v.  Ward,  Hob.  154;  Bullock  v,  Babcock, 
3  Wend.  391 ;  Peterson  v.  Haffner,  59  Ind.  130.  This  reasoning  is  therefore 
inconclusive.  But  can  it  be  maintained  that  a  thing  of  such  **  very  delicate 
construction  '*  that  the  thoughtless  touch  of  a  babe,  almost,  would  ruin  it,  may 
be  exposed  unguarded  upon  the  highway,  without  the  imputation  of  negli- 
gence on  the  part  of  the  owner  ?  Is  the  contingency  of  a  child  sucking  paint 
from  the  legs  of  this  machine  as  probable  as  that  of  himself  or  other  children 
turning  the  crank  ?  Obviously  not.  The  crank  is  made  to  turn.  Every  child 
knows  its  use,  and  it  tempts  his  instinct.  Paint  upon  goods,  unless  accustomed 
to  be  eaten,  would  not  tempt  a  child.  A  fairer  question  for  the  learned  baron 
to  have  put  would  have  been  this :  Suppose  the  defendant  had  exposed  candies 
containing  deadly  ingredients,  or  colored  with  a  poisonous  paint,  in  a  public 
place,  without  superintendence,  and  within  the  reach  of  children  ?  This  ques- 
tion would  have  been  answered  by  authority.  In  Townsend  z/.  Wathen,  9 
East,  277,  it  was  held,  that  if  a  man  place  traps  baited  with  strong-smelling 
meat  within  his  own  grounds,  so  near  the  highway  that  dogs  must  probably 
be  attracted  by  their  instinct  into  them,  and  injured,  an  action  would  lie. 
Said  Lord  Ellenborough,  C.  J.(  "Everyman  must  be  taken  to  contemplate 
the  probable  consequence  of  the  act  he  does.  *  *  *  What  difference  is 
there,  in  reason,  between  drawing  the  animal  into  the  trap  by  means  of  his 
instinct,  which  he  cannot  resist,  and  putting  him  there  by  manual  force?" 
Surely  a  child's  life  and  limb  rank  as  high  as  that  of  a  dog !  Of  what  avail, 
then,  is  it  as  a  defence,  that  a  child,  in  the  gratification  of  its  natural  instinct 
of  curiosity  or  sport,  has  been  guiUy  of  a  technical  trespass,  which  would  have 
been  impossible  but  for  the  defendant's  precedent  wrongful  act  ? 

It  is  gratifying  to  observe  that  the  decision  in  Mangan  v,  Atterton,  on  the 
question  of  defendant's  negligence,  was  strongly  dissented  from  in  a  late  case 
by  Cockbum,  C.  J.  Citing  this  case,  he  said :  *'  It  appears  to  us,  that  a  man 
who  leaves  in  a  public  place,  along  which  persons,  and  amongst  them  children, 
have  to  pass,  a  dangerous  machine,  which  may  be  fatal  to  any  one  who  touches 
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From  the  foregoing,  it  would  seem  to  appear  that  in 
England  it  is  yet  an  unsettled  question  whether  a  child 
of  tender  years,  guilty  of  a  technical  trespass,  but  exercis- 
ing all  the  care  reasonably  to  be  expected  of  his  age  and 
capacity,  can  recover  damages  of  a  defendant  for  an  injur}' 
caused  by  his  negligently  exposing  that  which  a  child's 
natural  instincts  may  bring  him  in  contact  with,  to  his 
hurt. 

The  Rule  in  the  United  States,  —  The  rule  in  Lynch  v,  Nur- 
din  is  sustained  by  the  weight  of  authority  in  this  country. 
It  received  the  assent  of  the  highest  tribunal,  in  the  case  of 
Railroad  Company  v.  Stout,*  where  a  rjailroad  company  was 
held  liable  for  an  injury  to  a  child,  six  years  of  age,  who 
went  to  play  upon  a  turn-table  left  unguarded  and  unlocked, 
in  a  situation  likely  to  cause  injury  to  children.'  The  same 
rule  is  adopted  in  Connecticut,^  Pennsylvania,*  Illinois,^  Ten- 


it,  without  any  precautions  against  mischief,  is  not  only  guilty  of  negligence, 
but  of  negligence  of  a  very  reprehensible  character,  and  not  the  less  so 
because  the  imprudent  and  unauthorized  act  of  another  may  be  necessary  to 
realize  the  mischief  to  which  the  unlawful  act  or  negligence  of  the  defendant 
has  given  occasion."  Clark  v.  Chambers,  3  Q.  B.  Div.  327,  339;  s.  c,  7 
Cent.  L.  J.  II  ;   17  Alb.  L.  J.  505. 

'  17  Wall.  657 ;  I  Cent.  L.  J.  202.  See  the  charge  of  Dillon,  J.,  to  the  jur)* 
in  the  court  below  (2  Dill.  294),  and  of  Dundy,  J.,  in  the  same  case  on  a  pre- 
vious trial,  II  Am.  L.  Reg.  (n.  s.)  226. 

'  To  the  same  effect,  see  Keffe  v.  Milwaukee,  etc.,  R.  Co.,  21  Minn.  207: 
2  Cent.  L.  J.  170:  Koons  v.  St.  Louis,  etc.,  R.  Co.,  65  Mo.  592.  The  con- 
trary was  properly  held  in  a  case  where  it  appeared  that  the  turn-table,  though 
unlocked,  was  constructed  in  an  isolated  place,  where  the  public  were  not  in 
the  habit  of  passing.     St.  Louis,  etc.,  R.  Co.  v.  Bell,  81  III.  76. 

3  Birge  v.  Gardiner,  19  Conn.  507.  The  rule  was  quite  severely  applied  in 
this  case.  The  case  presents  very  little  of  the  element  of  temptation  or  prob- 
ability of  injury.  Such  an  application  of  the  rule  places  property-owners  under 
too  onerous  a  responsibility.  The  conduct  of  the  defendant  ought  to  be  not 
only  negligent,  but  the  proximate  cause  of  the  injury,  in  order  to  render  him 
liable.     Dixon  v.  Bell,  5  Mau.  &  Sel.  198 ;  'Clark  v.  Chambers,  supra, 

4  Hydraulic  Works  Co.  v.  Orr,  83  Pa.  St.  332.  The  facts  of  this  case,  in 
some  respects,  resemble  those  of  Hughes  v,  Macfie  (ante)y  but  as  the  means 
of  injury  were  upon  fenced  premises,  which  the  child  entered  through  t  g»tc 
casually  left  open,  and  at  a  considerable  distance  from  the  street,  the  case 
would  seem  justly  open  to  the  same  criticism  as  Birge  v,  Gardiner,  supra. 

5  Kerr  v.  Forgue,  54  111.  482. 
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nessee,*  Missouri,"  Wisconsin,^  but  it  is  doubtful  whether  in 
New  York.* 

The  Supreme  Court  of  New  Jersey  held,  in  one  case,  that 
the  fact  that,  from  some  unexplained  cause,  a  pile  of  lumber 
fell  upon  a  child,  while  trespassing  upon  the  premises  of  the 
defendants,  who  had  given  their  watchman  orders  to  exclude 
children,  which  was  generally  done,  created  no  liability.5 

The  principle  of  the  cases  of  Hughes  v,  Macfie  and  Man- 
gan  V,  Atterton  seems  to  have  been  adopted  to  its  fullest 
extent  in  Massachusetts.^  The  defendant,  in  violation  of  a 
city  ordinance,  left  his  truck  standing  overnight  in  front  of 
his  foundry  ( a  place  where  he  knew  children  were  accus- 

'  Whirley  v.  Whiteman,  i  Head,  610.  The  rule  would  seem  to  have 
been  properly  applied  in  cases  where  the  defendant  operated  machinery  in 
an  exposed  condition,  and  so  near  the  highway  as  to  attract  the  curiosity  of 
children,  who  were  injured  by  meddling  with  it.  The  operation  of  machinery 
in  this  manner  is  undoubtedly  negligence  on  the  part  of  the  owner.  This  is 
prohibited  by  statute  in  England.  7  Vict.,  c.  15,  sec.  21.  See  also  MuUaney 
z/.  Spence.  15  Abb.  Pr.  (n.  s.)  319;  Boland  v,  Missouri  R.  Co.,  36  Mo.  484, 
490,  per  Wagner,  J.  Contray  the  dictum  of  the  court  in  Wood  v.  Ind.  School- 
District,  44  Iowa,  27,  31. 

'  Boland  v,  Missouri  R.  Co.,  36  Mo.  484,  490,  per  Wagner,  J. 

3  Meibus  v.  Dodge,  38  Wis.  300. 

♦  Mullaney  v.  Spence,  15  Abb.  Pr.  (n.  s.)  319.  In  this  case,  the  rule  was 
recognized  and  adopted  to  its  fullest  extent,  but  the  decision  was  by  a  nisi 
prius  court.  However,  the  rule  was  not  applied  in  the  late  case  of  McAlpin 
If.  Powell,  55  How.  Pr.  163  (reversing  s.  c,,  i  Abb.  N.  C.  427),  which  was  an 
action  for  the  death  of  a  child  ten  years  of  age,  who  unnecessarily  stepped 
from  the  window  of  a  tenement-house  in  which  his  father  lived,  and,  walking 
along  a  fire-escape  attached  to  the  building,  was  killed  by  being  precipitated 
through  a  defective  trap-door.  It  is  doubtful  whether  this  case  can  be  distin- 
guished from  that  of  Railroad  Company  v.  Stout,  supra.  The  court  considered 
the  facts  not  analogous ;  but,  even  if  they  were,  was  not  prepared  to  uphold  the 
decision  in  question.  See  also  Flynn  v,  Hatton,  43  How.  Pr.  333,  which  was 
an  action  for  a  similar  injury.  In  this  case,  however,  the  child's  parents  were 
aware  of  the  dangerous  condition  of  the  premises,  and  accordingly  their  neg- 
ligence was  imputed  to  the  plaintHT.  It  is  worthy  of  notice,  that  the  case  of 
McAlpin  V.  Powell,  supra^  does  not  appear  in  the  series  of  official  reports  of 
the  Court  of  Appeals. 

5  Vanderbeck  v.  Hendry,  34  N.  J.  L.  467.  This  case  obviously  did  not 
present  circumstances  justifying  the  application  of  the  rule  under  discussion. 
Compare  Cosgrove  v,  Ogden,  49  N.  Y.  255. 

^  Lane  v,  Atlantic  Works,  107  Mass.  104;  x.  r.,  11 1  Mass.  136. 
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the  court  will  not,  as  a  matter  of  law,  decide  that  a  child 
old  enough  to  be  employed  about  machinery  has  sufficient 
capacity  to  apprehend  all  the  hazards  of  his  employment. 
Where  there  is  room  for  doubt  upon  this  point,  it  is  proper 
to  submit  the  question  to  the  jury.  Thus,  in  Hayden  v. 
Smithville  Manufacturing  Company,'  it  was  held  that  this 
qualification  of  the  rule  might  be  applied  in  the  case  of  a 
child  ten  years  of  age.'  The  master  is  therefore  bound  to 
see  that  the  child  is  of  sufficient  age  and  intelligence  to 
understand  the  nature  of  the  risk  to  which  he  is  exposed, 
and  he  is  further  bound  to  explain  to  him  those  risks  in  such 
a  manner  as  to  enable  a  person  of  his  youth  and  inexperi- 
ence in  the  business  to  intelligently  appreciate  the  nature  of 
the  danger  attending  its  performance.^     A  fortiori,  if  the 

*  29  Conn.  548,  559. 

'  In  the  leading  manufacturing  State  in  this  country  it  is  now  unlawful  to 
employ  any  child  under  the  age  of  ten  years  in  any  **  manufacturing,  mechan- 
ical, or  mercantile  establishment.'*  2  Supp.  to  Gen.  Stats.  Mass.  384.  Ad 
appropriate  penalty  is  provided  for  the  violation  of  this  provision.  /^i</.  In 
New  Jersey  it  is  also  unlawful  to  employ  a  child  under  this  age  in  any  "fac- 
tory" (Rev.  N.  J.  1877,  p.  485,  sec.  18),  which  term  is  construed  to  mean  "any 
building  in  which  labor  is  employed  to  fabricate  goods,  wares,  or  utensils." 
/</.,  sec.  19.  In  Illinois,  also,  by  a  statutory  provision,  no  person  having  the 
care,  custody,  or  control  of  a  child  under  fourteen  years  of  age  can  allow  it  10 
be  engaged  in  any  ^'  vocation  injurious  to  the  health  or  dangerous  to  the  life  or 
limb  of  such  child.**  Hurd*s  Rev.  Stats.  III.  1877,  p.  357,  sees.  53a,  53d.  It  is 
gratifying  to  notice  that  in  so  great  a  manufacturing  country  as  England  the 
law  is  tlie  same.  It  is  provided  by  the  **  Factory  and  Workshop  Act,  1878" 
(41  &  42  Vict.,  c.  16,  pt.  I  (3),  sec.  20),  that  "a  child  under  the  age  of  ten 
years  shall  not  be  employed  in  a  factory  or  a  workshop."  Parents  and  em- 
ployer are  subject  to  fine  for  violation  of  this  provision.  Id,,  pt.  3  (4),  sees. 
83,  84.  Such  humane  and  wise  enactments  as  the  foregoing  are  creditable 
to  the  philanthropic  spirit  of  legislation,  and  it  is  to  be  desired  may  become 
general. 

3  Grizzle  v.  Frost,  3  Fost.  &  Fin.  622 ;  Hill  v.  Gust,  55  Ind.  45 ;  St.  Louis, 
etc.,  R.  Co.  V,  Valirius,  56  Ind.  511 ;  Coombs  v.  New  Bedford  Cordage  Co., 
102  Mass.  572,  596.  In  this  case  the  jury  was  held  to  have  been  warranted  in 
finding  that  a  boy  between  thirteen  and  fourteen  years  of  age,  unacquainted 
with  machinery,  was  incapable  of  appreciating  the  danger  to  which  he  was 
exposed  in  working  upon  a  hemp-carding  machine,  as  to  the  movements  of 
which  he  had  received  one  day's  instruction  from  another  boy,  but  was  trans- 
ferred the  next  day  to  another  machine,  in  a  different  position,  which  was  so 
close  to  a  third  machine  that  the  gearing  of  the  latter  was  within  eighteen 
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master  or  vice-principal,  by  positive  act  or  orders,  exposes 
him  to  an  unreasonable  risk,  or  puts  him  to  the  performance 
of  a  duty  for  which  he  is  obviously  unfitted  by  reason  of  his 
youth  or  inexperience,  the  master  must  respond  in  damages 
for  injuries  sustained  in  consequence  of  obedience  to  such 
commands/  But  this  liability  does  not  ensue  where  such 
exposure  is  the  result  of  compulsion  by  a  fellow- servant, 

inches  of  the  position  he  was  required  to  stand  in  when  operating  his  machine, 
of  the  existence  of  which  gearing  he  had  no  notice ;  neither  was  he  cautioned 
in  regard  to  the  danger  of  working  near  it,  in  consequence  of  which  he  had  his 
hand  crushed  while  breaking  off  hemp  at  his  machine,  by  taking  it  in  both 
hands  and  drav\ing  it  apart  in  such  a  manner  that  one  of  his  hands  came  in 
contact  with  the  gearing  mentioned.  In  a  very  similar  case  it  was  decided  that 
the  neglect  of  the  master  to  box  gearing  of  this  description  did  not  constitute 
negligence /^r  j^.  Sullivan  v.  India  Mfg.  Co.,  1 13  Mass.  396.  In  England, 
the  possibility  of  sucn  accidents  as  the  foregoing  has  been  very  much  dimin- 
ished, in  consequence  of  the  requirements  of  sec.  21  of  7  and  8  Vict.,  c.  15, 
which  statute,  among  other  things,  rendered  it  the  duty  of  every  mill-owner  to 
fence  all  parts  of  mill-gearing  **  near  to  which  children  or  young  persons  are 
liable  to  pass  or  be  employed.*'  For  the  construction  of  this  section,  see  Coe 
V,  Piatt,  6  Exch.  752 ;  s.  r.,  7  Exch.  460 ;  Caswell  v.  Worth,  5  El.  &  Bl.  849 ; 
Doel  V.  Sheppard,  5  El.  &  Bl.  856 ;  Holmes  z/.  Clarke,  6  Hurl.  &  N.  349;  s.  <•., 
7  Hurl.  &  N.  937;  Britton  v.  Great  Western  Cotton  Co.,  L.  R.  7  Exch.  130; 
s.  r.,  41  L.  J.  (Exch.)  99;  27  L.  T.  (n.  s.)  125;  20  Week.  Rep.  525.  This 
provision  is  also  found  in  the  '*  Factory  and  Workshop  Act,  1878,"  but  in  more 
comprehensive  form.  Mill-gearing  is  required  to  be  *' either  securely  fenced, 
or  to  be  in  such  position  or  of  such  construction  as  to  be  equally  safe  to  every 
person  employed  in  the  factory  as  it  would  be  if  it  were  securely  fenced.'*  Pt. 
I  (2),  sec.  5  (3).  See  also,  as  to  penalty  in  such  case,  pt.  3  (4),  sec.  81.  The 
writer  may  be  permitted  to  add,  that  this  act  is  a  very  interesting  study,  consoli- 
dating, as  it  does,  the  very  large  body  of  factory  and  workshop  acts  passed 
during  the  reign  of  the  present  sovereign,  and  a  few  other  acts  antecedent.  It 
contains  many  excellent  provisions,  worthy  of  the  attention  of  legislators  in 
States  having  large  manufacturing  interests.  For  example,  in  certain  unhealthy 
and  hazardous  occupations  the  employment  of  ••children"  and  *' young  per- 
sons" is  prohibited.     /</.,  sec.  107,  First  Schedule. 

'  Grizzle  v.  Frost,  3  Fost.  &  hin.  622;  Fairbank  v,  Haentzsche,  73  III. 
236;  Railroad  Co.  v.  Fort,  17  Wall.  553  (affirming  j.  ^.,  2  Dill.  259). 
Siegel  V,  Shantz,  2  Thomp.  &  Co.  353.  Compare  Anderson  v.  Morrison,  22 
Minn.  274.  The  master  would  be  responsible  for  injuries  received  by  adult 
servants,  under  like  circumstances.  Walsh  v.  Peet  Valve  Co.,  no  Mass.  23; 
Ryan  z/.  Fowler,  24  N.  Y.  410;  Perry  v.  Marsh,  25  Ala.  659;  Strahlendorf  v. 
Rosenthal,  30  Wis.  647  ;  Chicago,  etc.,  R.  Co.  v,  Bayfield,  37  Wis.  205 ; 
Chicago,  etc.,  R.  Co.  v.  Swett,  45  III.  197;  Mellors  v,  Shaw,  i  Best  &  S. 

437. 

VOL.  V.  NO.  5  47 
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Obviously,  the  principle  of  respondeat  superior  can  have  no 

application  to  such  a  case.' 

Edwin  G.  Merriam. 

St.  Louis,  Mo. 

^  Murphy  v.  Smith,  19  C.  B.  (n.  s.)  361.  The  opinion  of  the  court  in 
Chicago,  etc.,  R.  Co.  v.  Harney,  28  Ind.  28,  would  indicate  a  different  view; 
but  the  language  was  probably  used  with  reference  to  the  facts  of  that  case,  as 
the  person  giving  the  orders  to  the  servant  injured  was  the  road-master  of  the 
defendant,  and  had  charge  of  the  train  upon  which  the  plaintiff's  son  was 
employed.     Such  ro  .d-master  was  plainly  a  vice-principal. 
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IV,  — BOOK  REVIEWS. 

The  American  Decisions.  Containing  the  Cases  of  General  Value  and  Au- 
thority decided  in  the  Courts  of  the  Several  States,  from  the  Earliest  Issue 
of  the  State  Reports  to  the  year  1869.  Compiled  and  Annotated  by  John 
Proffatt,  LL.B.,  Author  of  *'A  Treatise  on  Jury  Trial/*  etc.  Vol.  XI. 
San  Francisco :  A.  L.  Bancroft  &  Co.,  Law-Book  Publishers,  Booksellers^ 
and  Stationers.     1879. 

The  volume  before  us  is  the  last  which  will  bear  upon  its  title- 
page  the  name  of  Mr.  Proffatt.  The  publishers  have  secured,  as 
successor  to  Mr.  Proffatt,  Hon.  A.  C.  Freeman,  author  of  the  well- 
known  works  on  "Judgments,**  "Executions,"  "Co-tenancy  and 
Partition,**  and  others.  Mr.  Freeman  has  also  been  recently  ap- 
pointed a  member  of  a  commission  to  revise  the  Code  of  Califor- 
nia, and  adapt  it  to  the  changes  made  by  the  new  Constitution. 
We  await  with  interest  the  appearance  of  his  first  volume.  It 
would  be  unjust  to  the  memory  of  Mr.  Proffatt  to  say  that  we  expect 
his  work  to  be  an  improvement  on  the  work  of  his  predecessor. 
But  any  one  who  is  acquainted  with  the  character  of  Mr.  Freeman *s 
work  will  not  look  for  any  deterioration  in  the  American  Decisions 
while  under  his  supervision.  His  work  on  "  Executions  *'  is,  in 
some  respects,  incapable  of  comparison  with  the  first  edition  of  any 
existing  law-book.  The  ordinary  practitioner  and  book  reviewer 
wholly  overlooks  the  fact  that  in  that  single  volume,  of  moderate 
size,  Mr.  Freeman  has  cited  and  presented  with  reasonable  accu- 
racy the  doctrines  of  more  than  twelve  thousand  cases.  If  he 
should  display,  in  editing  the  future  volumes  of  the  American 
Decisions,  the  same  vast  diligence,  he  will  make  them  a  library, 
of  themselves,  which  no  lawyer  can  afford  to  be  without. 

We  are  sorry  to  note,  that,  because  in  previous  notices  we  have 
ventured  to  criticise  the  plan  on  which  the  American  Decisions  was 
projected,  the  impression  has  been  created  that  we  are  unfriendly 
to  the  work  itself.  This  is  not  true.  We  consider  the  work  one 
of  great  value  to  the  profession.  All  that  we  have  said,  in  another 
place,  concerning  the  excellence  of  the  American  Reports,  can  with 
equal  propriety  be  said  of  the  American  Decisions.  In  determin- 
ing the  plan  of  such  a  work,  business  considerations  must,  of  course. 


7l6  BOOK    REVIEWS. 

control.  A  work,  however  excellent,  which  costs  so  much  that  the 
profession  cannot  afford  to  buy  it,  fails  of  its  object ;  every  judi- 
cious publisher,  in  undertaking  a  work  of  this  character,  "cuts  his 
garment  according  to  his  cloth  ;  *'  that  is,  he  shapes  his  plan  accord- 
ing to  what  the  profession  can  afford  to  buy.  If,  with  these  consid- 
erations in  view,  a  better  plan  could  not  have  been  devised  for  the 
present  work,  then,  as  we  said  in  noticing  a  previous  volume,  there 
is  an  end  of  the  discussion. 

In  justice  to  Mr.  Proffatt's  publishers,  we  desire  to  retract  the 
suggestion  made  in  our  notice  of  Vol.  X.,  that  his  death  may  have 
been  the  result  of  overwork,  under  the  burden  of  so  great  a  task. 
We  are  assured  that  his  death  was  the  result  of  a  disease  which  had 
troubled  him  in  former  years,  and  which  had  no  connection  with 
his  literary  labors.  S.  D.  T. 

United  States  Reports:  Supreme  Court,  Vol.  97.  Cases  Argued  and 
Adjudged  in  the  Supreme  Court  of  the  United  States.  October  Terra,  1877. 
October  Term,  1878.  Reported  by  William  T.  Otto.  Vols.  VII.,  VIII. 
(97  and  98  U.  S.)     Boston:  Little,  Brown,  &  Co.     1879. 

We  do  not  propose  offering  any  thing  by  way  of  criticism  upon 
the  reporter's  work.  It  would  probably  be  impertinent  to  do  so. 
The  learned  justices  of  the  Supreme  Court  of  the  United  States 
select  their  reporter  and  discharge  him  at  pleasure.  Their  title  to 
future  remembrance  rests  upon  their  written  judgments,  and  they 
are  therefore  personally  interested,  in  the  highest  degree,  in  having 
those  judgments  properly  reported.  It  must  be  conceded  that  they 
are  better  qualified  than  any  one  else  to  determine  when  this  is 
done.  We  believe  that  the  work  of  the  present  reporter  is  satisfac- 
tory to  the  profession.  His  head-notes  are  clear  and  good;  and 
while  his  statements  of  fact  could  not  be  more  clear  than  those  o( 
his  predecessor,  they  have  the  merit  of  greater  brevity.  The  one 
thing  we  would  change  is  the  manner  of  printing  the  citations  m 
the  body  of  the  text.  We  think  that  Mr.  Wallace's  plan  of  drop- 
ping them  to  the  foot  of  the  page  was  more  convenient  to  the 
reader,  and  in  better  taste. 

The  present  volumes  have  been  in  the  hands  of  the  profession 
for  two  or  three  months,  and  therefore  any  thing  said  concemi"£ 
their  contents  will  not  be  news.  We  may,  however,  bestow  a  pass- 
ing notice  on  a  few  decisions  which  seem  of  exceptional  impor- 
tance. 

In  the  Beer  Company  v.  Massachusetts,  97  U.  S.  25,  the  court  bad 
occasion  to  pass  upon  the  question,  how  far  the  police  power  of  tn^ 
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State  may  be  exercised  when  its  exercise  impairs  the  franchises  of 
an  existing  corporation.  This  case  was  a  proceeding  for  the  for- 
feiture, under  the  act  of  the  Legislature  of  Massachusetts  of  June  19, 
1869  (chap.  415),  commonly  called  the  Prohibitory  Liquor  Law, 
of  certain  malt  liquors  belonging  to  the  Boston  Beer  Company. 
This  company  had  been  incorporated  before  the  passage  of  the  act  in 
question,  by  an  act  of  the  Legislature  of  Massachusetts,  **  for  the  pur- 
pose of  mlmufacturing  malt  liquors  ih  all  their  varieties;''  and  the 
question  was,  whether  the  subsequent  statute  of  Massachusetts  was 
operative  so  far  as  it  impaired  the  privilege  which  the  Legislature  had 
previously  conceded  to  the  beer  company.  The  court  held  that  it 
was ;  that  the  Legislature  could  not,  by  any  contract,  divest  itself 
of  the  power  to  provide  for  the  protection  of  the  lives,  the  health, 
and  the  property  of  the  citizens,  and  for  the  preservation  of  good 
order  and  public  morals.  In  this  respect,  the  rights  of  the  indi- 
vidual must  yield  to  the  public  necessities,  and  a  corporation  has 
no  higher  rights  than  an  individual.  The  opinion  by  Mr.  Justice 
Bradley,  stating  these  propositions  in  more  extended  language,  is 
an  able  one. 

Substantially  the  same  question  was  decided  in  another  case,  — 
the  Fertilizing  Company  v,  Hyde  Park,  96  U.  S.  659.  This  com- 
pany had  been  incorporated  by  the  Legislature  of  Illinois  in  1867, 
with  power  to  establish  and  maintain  in  Cook  County,  Illinois,  at 
any  point  south  of  the  dividing  line  between  townships  37  and  38, 
chemical  and  other  works,  •'  for  the  purpose  of  manufacturing  and 
converting  dead  animals,  and  other  animal  matter,  into  an  agricul- 
tural fertilizer,"  etc.  At  the  time  the  works  were  established,  the 
place  where  they  were  built  was  nearly  uninhabited  and  swampy. 
Subsequently  the  district  became  a  populous  village,  known  as 
Hyde  Park.  In  1869,  the  Legislature  of  the  State  conferred  upon 
this  village  the  power  to  "define  or  abate  nuisances  which  are,  or 
may  be,  injurious  to  the  public  health,"  but  provided  that  these 
powers  should  not  be  exercised  against  the  company  in  question 
until  two  years  thereafter.  In  1872,  the  village  authorities  adopted 
an  ordinance  declaring  that  "no  person  shall  transfer,  carry,  haul, 
or  convey  any  offal,  dead  animals,  or  other  offensive  or  unwhole- 
some matter  or  material,  into  or  through  the  village  of  Hyde 
Park/'  and  affixing  a  penalty  for  so  doing.  Afterwards,  the  em- 
ployees of  a  railway  company  engaged  in  carrying  such  matter 
through  the  village  were  arrested  and  fined  for  the  violation  of 
the  ordinance ;  and  then  this  suit,  a  bill  in  equity,  was  brought 
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to  restrain  further  prosecutions  under  the  ordinance.  The  court 
affirmed  a  decree  dismissing  the  bill.  Mr.  Justice  Swayne,  in  giv- 
ing the  opinion  of  the  court,  said:  "  That  a  nuisance  of  a  flagrant 
character  existed,  as  found  by  the  court  below,  is  not  controverted. 
We  cannot  doubt  that  the  police  power  of  the  State  was  applicable, 
and  adequate  to  give  an  effectual  remedy.  That  power  belonged 
to  the  States  when  the  Federal  Constitution  was  adopted.  They 
did  not  surrender  it,  and  they  all  have  it  now.  It  extends  to 
the  entire  property  and  business  within  their  local  jurisdiction; 
both  are  subject  to  it  in  all  proper  cases.  It  rests  upon  the  funda- 
mental principle  that  every  one  shall  so  use  his  own  as  not  to  wrong 
and  injure  another.  To  regulate  and  abate  nuisances  is  one  of  its 
ordinary  functions.  The  adjudged  cases  showing  its  exercise  where 
corporate  franchises  were  involved  are  numerous."  Mr.  Justice 
Strong  dissented. 

The  same  question  was  presented,  in  a  different  aspect,  in  Patter- 
son V.  Kentucky  (p.  501).  In  this  case,  Patterson  had  received 
letters-patent  for  an  improved  burning-oil,  but  his  oil  would  not 
stand  the  test  of  the  Kentucky  statute,  and  was  condemned  by  the 
State  inspector,  and  he  was  convicted,  under  the  statute  of  that 
State,  for  selling  it.  It  was  held  that  the  statute,  in  the  operation 
given  it,  was  a  valid  exercise  of  the  police  power  of  the  State ;  that 
the  rights  conferred  by  the  United  States,  under  letters-patent  for 
inventions,  must  be  exercised  in  subordination  to  the  police 
power  of  the  States. 

In  Wallace  v.  Loomis,  97  U.  S.  146-162,  the  court  affirmed  the 
power  of  a  court  of  equity,  having  custody  of  a  railroad  by  receivers, 
to  issue  what  are  known  as  receivers*  certificates,  operating  as  a  first 
lien  upon  the  property  and  cutting  under  all  existing  liens  and 
mortgages.  It  is  believed  that  this  power  has  been  subject  already 
to  great  abuse.  It  is  a  most  dangerous  power  when  exercised  in 
an  arbitrary  or  irresponsible  manner.  When  so  exercised,  it  is 
nothing  more  nor  less  than  judicial  legislation  impairing  the  obli- 
gation of  contracts.  A  chancellor  has  no  more  right  to  invade 
the  sanctity  of  contracts  than  the  legislature  has.  But  there  arc 
instances  where  the  exercise  of  this  power  may  be  absolutely  neces- 
saVy  to  preserve  the  existence  of  a  fund  in  the  hands  of  a  court  of 
equity,  and  when  its  exercise  may  therefore  be  for  the  interest  of 
all  persons  having  a  lien  upon  that  fund.  A  railroad  cannot  be  suf- 
fered to  suspend  its  operations  any  more  than  a  ship  can  be  suffered  to 
go  down  at  sea;  and  we  are  not  surprised,  therefore,  at  a  recent  ten- 
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dency  in  courts  to  make  claims  for  necessary  supplies  furnished  to  an 
insolvent  railroad  company,  or  to  the  receivers  of  a  railroad,  a  first 
lien  or  charge  upon  the  property,  by  analogy  to  the  well-known  rules 
which  prevail  in  the  courts  of  admiralty.  The  court,  upon  the  present 
question,  say ;  **  The  power  of  a  court  of  equity  to  appoint  manag- 
ing receivers  of  such  property  as  a  railroad,  when  taken  under  its 
charge  as  a  trust  fund  for  the  payment  of  encumbrances,  and  to 
authorize  such  receivers  to  raise  money  necessary  for  the  preserva- 
tion and  management  of  the  property,  and  make  the  same  charge- - 
able  as  a  lien  thereon  for  its  repayment,  cannot,  at  this  day,  be 
seriously  disputed.  It  is  a  part  of  that  jurisdiction  always  exercised 
by  the  court,  by  which  it  is  its  duty  to  protect  and  preserve  the 
trust  funds  in  its  hands.  It  is  undoubtedly  a  power  to  be  exer- 
cised with  great  caution,  and,  if  possible,  with  the  consent  or 
acquiescence  of  the  parties  interested  in  the  fund.  In  the  present 
case,  it  appears  that  the  parties  most  materially  interested  either 
expressly  consented  to  the  order,  or  offered  no  objection  to  it.'* 

In  Coleman  v.  Tennessee,  97  U.  S.  509,  the  court  held  that  a  con- 
viction by  one  of  the  civil  courts  of  Tennessee  of  a  person  for  a 
murder  committed  while  a  soldier  of  the  United  States,  during  the 
late  rebellion,  is  void,  the  State  having  no  jurisdiction  to  punish 
offences  committed  by  persons  in  the  army  of  the  United  States 
during  a  hostile  occupation  of  the  territory  of  the  State.  Mr.  Jus- 
tice Clifford  dissented. 

Herbert  v.  Butler,  97  U.  S.  319,  is  an  interesting  controversy  con- 
cerning a  lawyer's  fee.  Gen.  B.  F.  Butler  was  employed  by  Herbert 
to  assist  him  in  securing  a  dismissal  of  an  appeal  in  the  Supreme 
Court  of  the  United  States  from  the  Court  of  Claims.  Butler 
received  the  handsome  sum  of  ^25,000  from  the  client  for  his  ser- 
vices in  the  case,  and  refused  to  divide  with  Herbert.  Herbert 
sued  Butler,  for  his  half  of  the  fee.  The  court  below  directed  a 
verdict  for  the  defendant,  and  that  judgment  is  here  affirmed,  under 
the  rule  previously  decided  by  the  court,*  that  although  there  may 
be  some  evidence  in  favor  of  a  party,  yet  if  it  is  insufficient  to 
sustain  a  verdict,  so  that  one  based  thereon  would  be  set  aside, 
the  court  is  not  bound  to  submit  the  case  to  the  jury,  but  may 
direct  them  what  verdict  to  render. 

Cook  V.  Pennsylvania,  97  U.  S.  566,  decides  that  a  State  law,  **re- 

'  Improvement  Co.  v.  Munson,  14  Wall.  442;   Pleasante  v.  Fant,  22  Wall. 
116. 
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quiring  every  auctioneer  to  collect  and  pay  into  the  State  treasury  a 
tax  on  his  sales,  is,  when  applied  to  imported  goods  in  the  original 
packages  by  him  sold  for  the  importer,  in  conflict  with  sees.  8  and 
lo  of  Art.  I.  of  the  Constitution  of  the  United  States,  and  therefore 
void,  as  laying  a  duty  on  imports  and  being  a  regulation  of  com- 
merce.*' 

We  shall  notice  but  one  case  in  Vol.  98,  —  that  of  Beckwith 
V.  Bean  (p.  266).  This  was  an  action  by  Bean  against  two  defend- 
ants, Beckwith  and  Henry,  for  assault  and  battery  and  false  impris- 
onment. 

It  is  well  known  that  many  of  the  able-bodied  young  men  who 
are  raised  in  the  little,  rocky,  and  barren  State  of  Vermont,  as  soon 
as  they  become  old  enough  to  act  for  themselves,  adopt  the  motto 
of  Horace  Greeley,  and  go  west.     This  leaves  in  that  country  a 
great  deficiency  of  able-bodied  male  citizens  capable  of  bearing 
arms ;  and  the  unproductiveness  of  the  soil  renders  it  more  neces- 
sary that  those  who  are  able-bodied  should  remain  at  home  to  labor 
for  the  support  of  the  unusual  proportion  of  non-productive  women 
who  are  left  behind.     From  these  circumstances  it  resulted,  that, 
during  the  late  war,  the  Conscription  Act  bore  heavily  upon  those 
communities,  and  '* substitutes"  were  at  a  high  premium.     A  sys- 
tem of  provost-marshals  was  established  throughout  the  Northern 
States,  for  the  purpose  of  arresting  deserters  and  enlisting  and  for- 
warding recruits  to  the  armies  in  the  field.     These  officers  were  so 
vigilant,  that  many  deserters  from  the  Union  armies  found  it  neces- 
sary, for  their  safety,  to  take  refuge  in  Canada.     Such  large  sums 
were  in  some  localities  offered  for  substitutes,  that  a  class  of  unscru* 
pulous  middle-men  sprang  into  existence,  known  as  "substitute 
brokers,'*  who  made  it  their  business  to  furnish  substitutes  to  take 
the  place  of  wealthy  men  who  had  been  drafted,  and  who  were 
willing  to  pay  large  sums  for  the  privilege  of  staying,  at  home. 
These  creatures  plied  their  nefarious  business  in  all  sorts  of  ways. 
A  frequent  method  of  procedure  was,  to  find  some  person  who  was 
willing  to  pay  a  large  sum  for  a  substitute,  and  then  to  find  some 
reckless  fellow  who  had  already  been  in  the  army  or  in  the  peni- 
tentiary, and  who  was,  therefore,  expert  at  breaking  guard,  and 
enlist  him  in  the  place  of  the  conscript.     The  money  paid  by  the 
conscript  was  divided  between  the  broker  and  the  substitute,  the 
former  getting  the  lion's  share.     The  substitute  then  made  it  his 
business  to  desert  at  the  earliest  opportunity,  and,  returning  to 
some  other  point  in  the  Northern  States,  to  go  through  the  same 
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process  again.  Desertions  of  this  character  became  so  frequent 
that  the  persons  committing  them  acquired  the  distinctive  desig- 
nation of  "  bounty-jumpers.'* 

In  the  case  under  consideration,  the  plaintiff  Bean,  a  resident  of 
Canada,  near  the  Vermont  line,  resolved  to  turn  an  honest  penny 
by  taking  over  into  Vermont  two  deserters  from  the  Union  army, 
named  Brown  and  Guptil,  known  to  him  to  be  such,  and  selling 
them  as  substitutes.  The  arrangement  was  carried  out ;  Bean  and 
his  associates  received  of  the  **  swag  "  ^400  for  each  substitute,  and 
the  substitutes  received  ^200  each.  The  next  day,  the  substitutes 
deserted,  and  were  not  rearrested.  For  this  the  defendant 
Henry,  who  was  provost-marshal  of  the  district  of  Vermont  in 
which  this  operation  had  been  effected,  acting  under  orders  of 
Gen.  Pitcher,  who  was  assistant  provost-marshal-general,  effected 
the  arrest  of  Bean,  the  arrest  having  been  made  personally  by 
Beckwith,  under  the  orders  of  his  immediate  superior,  Henry. 
Bean  was  incarcerated  in  the  State's  prison  at  Windsor,  Vermont, 
and  kept  there  for  six  months;  denied  the  privilege  of  giving  bail, 
of  a  speedy  trial,  or  even  of  a  preliminary  examination  before  a 
committing  magistrate.  The  evidence  tended  to  show  that  this 
imprisonment  was  prolonged  under  orders  of  military  officers  supe- 
rior to  Henry  and  Beckwith,  but  in  consequence  of  the  advice  of 
the  latter  officers.  In  the  court  below,  the  plaintiff  recovered  a 
verdict  of  ^15,000. 

The  principal  error  assigned  in  the  Supreme  Court  was  the  refusal 
of  the  trial  court  to  hear  the  testimony  of  witnesses  tending  to  show 
that  Brown  and  Guptil  were,  at  the  time  of  their  enlistment  as  sub- 
stitutes, known  to  the  plaintiff  to  be  deserters  from  the  Federal 
army,  and  that  he,  in  conjunction  with  his  other  associates,  en- 
listed them  in  pursuance  of  an  understanding  had  before  leaving 
Canada,  that  they  were  to  desert  as  soon  as  they  received  their 
bounty,  and  that  in  such  desertion  they  would  receive  all  the  aid 
which  the  plaintiff  and  his  associates  could  render.  This  testi- 
mony was  excluded  by  the  court  below,  "upon  the  ground  that 
the  guilt  or  innocence  of  the  said  Bean  was  not  a  question  for  the 
determination  of  the  jury,  but  that  all  the  facts  and  circumstances 
which  were  known  to  the  defendants^  or  with  which  they  became  in 
any  way  acquainted,  prior  to  the  imprisonment,  could  be  admitted 
for  the  purpose  of  rebutting  malice  and  showing  that  they  acted  in 
good  faith ;  but  that  they  could  not  give  in  evidence  circumstances 
of  which  they  had  never  heard  until  after  the  commencement  of 
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this  suit.  *  *  This  ruling  was  held  by  the  Supreme  Court  to  have 
been  erroneous.  In  the  opinion  of  this  court,  the  evidence  was 
admissible  in  mitigation  of  damages.  Mr.  Justice  Harlan  de- 
livered the  opinion  of  the  court.  Mr.  Justice  Field  dissented,  in 
what,  divorced  from  the  facts  of  the  case,  would  stand  as  a  power- 
ful opinion ;  and  with  him  Mr.  Justice  Clifford  concurred.  Mr. 
Justice  Miller,  not  having  heard  the  argument,  took  no  part  in  the 
decision  of  the  case.  It  is  to  be  regretted  that  here,  as  in  some  other 
cases  of  a  ^uasi-politicaX  nature,  the  court  divided  in  accordance 
with  what  is  understood  to  be  the  political  predilections  of  the  judges. 
We  are  clear,  upon  principle,  that  the  ruling  of  the  court  below 
was  wrong.  That  ruling  was  to  the  effect,  that  in  an  action  for  false 
imprisonment,  evidence  will  not  be  heard  of  facts  immediately  con- 
nected with  the  transaction,  which  go  to  explain  the  motives  of  the 
defendant,  and  which  are  in  the  nature  of  an  apology  for  his  con- 
duct, such  as  a  jury  ought  to  consider  in  mitigation  of  damages, 
unless  such  facts  were  known  to  the  defendant  at  the  time  of  the 
transaction.  This  ruling  has  for  its  support  the  plausible  argument, 
that  unless  such  facts  were  actually  known  to  the  defendant  at  the 
time,  evidence  of  their  exist'ence  cannot  serve  in  any  way  to  illus- 
trate his  motives.  The  fallacy  of  this  position  is,  that  it  ignores  a 
principle  which  is  everywhere  embedded  in  our  jurisprudence,  to 
the  effect  that  where  the  law  clothes  the  man  with  an  advantage 
or  imposes  on  him  a  burden,  in  consequence  of  his  knowledge,  or 
want  of  knowledge,  of  the  existence  of  certain  facts,  reasonable 
cause  to  believe  the  existence  of  those  facts  will  take  the  place  of 
actual  knowledge.  The  rule,  on  the  one  hand,  charges  a  person 
with  knowledge  of  what  he  ought  to  have  known,  and,  on  the 
other,  excuses  him  in  not  knowing  that  of  which  he  was  not  negli- 
gently ignorant.  The  law  presumes  knowledge  of  facts  which  a 
man  ought  to  know,  and  frequently  punishes  him  for  not  knowing 
them ; '  it  excuses  his  conduct  when,  in  the  absence  of  actual 
knowledge  of  an  existing  fact,  he  acts,  with  reference  to  the  exist- 

'  Lord  Cranworth,  in  Paterson  v,  Wallace,  I  Macq.  H.  L.  Cas.  748;  28 
Eng.  Law  &  Eq.  50.  This  point  was  adjudged  in  Noyes  v.  Smith,  28  Vt  59; 
Toledo,  etc.,  R.  Co.  v.  Conroy,  61  111.  164;  s,  c,  68  111.  560,  569;  Walsh  v. 
Peet  Valve  Mfg.  Co.,  no  Mass.  23;  Mobile,  etc.,  R.  Co.  v.  Thomas,  42  Ala. 
672 ;  Wright  v.  New  York,  etc.,  R.  Co.,  25  N.  Y.  562 ;  Sullivan  v,  Louisville 
Bridge  Co.,  9  Bush,  81,  90;  Ryan  v.  Fowler,  24  N.  Y.  410,  414;  Chicago, 
etc.,  R.  Co.  V.  Swett,  45  III.  197;  Chicago,  etc.,  R.  Co.  v.  Shannon,  43  lU. 
338 ;  Columbus,  etc.,  R.  Co.  v.  Troesch,  68  111.  545 ;  Greenleaf  v.  Illinois,  etc. 
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ence  of  such  fact,  upon  appearances  such  as  would  convince  a 
reasonable  man  that  such  facts  existed.'  Tested  by  this  rule,  if  the 
defendants  had  reasonable  cause  to  believe  that  such  a  conspiracy 
existed  on  the  part  of  Bean  and  others,  as  we  have  already  detailed, 
it  would  seem  that  evidence  that  such  was  the  fact  should  have  been 
admitted,  although  such  evidence  did  not  come  to  their  knowledge 
until  after  he  was  released  from  imprisonment. 

We  can  better  illustrate  this  by  supposing  a  stronger  case :  I  am 
a  sheriff.  The  horse  of  A.  has  been  stolen.  I  have  reasonable 
grounds  to  suspect  that  £.  was  the  thief,  but  I  do  not  know  this  fact. 
I  arrest  B.  upon  this  suspicion,  and  detain  him  in  prison  an  unrea- 
sonable length  of  time.  After  being  released  he  sues  me  for  false 
imprisonment,  and  after  this  I  discover  evidence  which  shows  con- 
clusively that  he  was  the  thief.  Will  the  court  which  tries  my  case 
exclude  this  evidence  from  the  jury  ?  No  body  of  men  not  techni- 
cal lawyers  could  be  found  who  would  make  such  a  ruling.  The 
whole  current  of  modern  jurisprudence  is  setting  in  against  the  old 
rules  of  evidence,  which  excluded  important  facts  on  account  of 
the  inconvenience  of  investigating  collateral  issues,  when  such  facts 
were  actually  a  part  of  the  res  gesta.  Innocent  men  have  been 
convicted  because  their  cases  went  to  the  jury  upon  only  a  part  of 
the  evidence  calculated  to  illustrate  and  explain  it,  and  many  a 
rogue  has  escaped  justice  for  the  same  reason.  Rather  than  such 
narrow  rules,  it  were  better,  for  an  upright  administration  of  justice, 
to  adopt  what  seems  to  us  the  absurd  latitude  of  the  courts  of 
France,  which  puts  in  issue  the  whole  life  of  a  prisoner  who  stands 
before  the  court  to  be  tried  on  a  single  charge.  S.  D.  T. 

R.  Co.,  29  Iowa,  14,  46;  Schr.  Norway  v.  Jensen,  52  111.  373;  Colorado,  etc., 
R.  Co.  V.  Ogden,  3  Col.  497;  Faulkner  v,  Erie  R.  Co.,  49  Barb.  324;  Lewis 
V,  St.  Louis,  etc.,  R.  Co.,  59  Mo.  495;  Gibson  v.  Pacific  R.  Co.,  46  Mo.  163; 
Davis  V.  Detroit,  etc.,  R.  Co.,  20  Mich.  105 ;  Stone  v.  Oregon  City  Mfg.  Co., 
4  Or.  52,  57. 

'  It  is  upon  like  grounds  that  the  criminal  law  excuses  homicide  when  com- 
mitted under  a  supposed  necessity  of  self-defence,  in  the  presence  of  words 
and  demonstrations  which  threaten  death  or  great  bodily  harm,  although,  in 
fact,  no  harm  is  intended.  Wiltberger's  Case,  3  Wash.  C.  Ct  515  ;  Shorter  v. 
The  People,  2  N.  Y.  193;  Logue  v.  The  Commonwealth,  38  Pa.  St.  265; 
Campbell  v.  The  People,  16  111.  17;  Schnier  v.  The  People,  23  111.  17;  Mer- 
edith V.  The  Commonwealth,  18  B.  Mon.  49;  The  People  v,  Sullivan,  7  N.  Y. 
396  ;  The  State  v,  Neeley,  20  Iowa,  108 ;  Forstcr's  Case,  i  Lew.  C.  C.  187 ; 
The  Commonwealth  v.  Drum,  58  Pa.  St.  i ;  The  Commonwealth  v,  Selfridge, 
Hor.  &  Thomp.  Cas.  on  Self-Defence,  i. 
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The  American  Reports.  Containing  all  Decisions  of  General  Interest  de- 
cided in  the  Courts  of  Last  Resort  of  the  Several  States,  with  Notes  and 
References.  By  Isaac  Grant  Thompson.  Vol.  XXII.  Containing  all 
Cases  of  General  Authority  in  the  following  Reports  :  3  Baxter  ;  '4  Baxter; 
59  Georgia;  60  Georgia;  10  Heiskell;  ii  Heiskell;  12  Heiskell;  19 Kansas: 
20  Kansas;  iLea;  64  Missouri ;  65  Missouri;  66  Missouri ;  71  New  York: 
30  Ohio  St  ;  31  Ohio  St.;  85  Pennsylvania  St.;  86  Pennsylvania  St. :  9 
West  Virginia;  10  West  Virginia;  ii  West  Virginia.  Albany;  John  D. 
Parsons,  Jr.     1879. 

Mr.  Isaac  Grant  Thompson,  the  editor  of  this  scries  of  reports 
and  of  The  Albany  Law  Journal,  died  suddenly  at  his  home,  at  Sar- 
atoga Springs,  New  York,  on  the  nineteenth  day  of  August  last,  at  the 
age  of  thirty-nine,  in  the  height  of  a  useful  and  honorable  career. 
It  is  not  a  little  singular  that  almost  at  the  same  time  we  should  be 
called  upon  to  chronicle  the  death  of  two  gentlemen  engaged  in  a 
very  similar  labor,  both  of  them  cut  off  in  the  prime  of  life, — the 
editor  of  this  series  of  reports  and  Mr.  Proffatt,  the  editor  of  the 
''American  Decisions,*'  a  series  of  reports  designed  to  end  at  the 
year  1869,  where  this  series  began.     Mr.  Thompson  was  born  in 
Rensselaer  County,  New  York  ;  had  an  academic  education  ;  taught 
school  in  his  early  years;  in  1869,  became  city  editor  of  the  Tm 
Daily  Press ^  and  in  1870,  in  connection  with  Messrs.  Weed,  Par- 
sons &  Co.,  as  publishers,  founded  The  Albany  Law  Journal.    He 
was  the  author  and  compiler  of  a  number  of  legal  works :  a  trea- 
tise on  the  Law  of  Highways ;  an  edition  of  Warren's  Law  Studies; 
a   treatise   on    Provisional   Remedies ;    manuals    for    supervisors, 
assessors,  town-clerks,  and  collectors  ;  the  American  Reports ;  the 
American  Reports  Digest;  and,  in  connection  with  Mr.  Rodney  D. 
Cook,  of  six  volumes  of  reports  of  the  decisions  of  the  Supreme 
Court  of  New  York.     At  the  time  of  his  death  he  also  had  in  prep- 
aration, and   about   half  completed,  an  important  legal  treatise, 
the  subject  of  which  has  not  been  announced. 

Mr.  Thompson  is  succeeded  in  the  office  of  editor  of  T^f 
Albany  Law  Journal  by  Mr.  Irving  Brown,  a  gentleman  who 
has  been  for  many  years  the  copartner  of  his  labors,  who  under- 
stands very  well  his  plans  and  methods,  and  who,  we  are  assured, 
Mr.  Thompson  would  have  chosen  as  his  successor  had  the  choice 
been  left  to  him.  We  are  not  informed  who  his  successor  as  editor 
of  the  American  Reports  will  be,  but  we  confidently  expect  that  a 
work  so  useful  to  the  profession  will  be  maintained  by  the  pub- 
lishers at  the  high  standard  of  excellence  reached  by  their 
founder. 

We  have  not  space  to  notice  at  length  the  contents  of  the  volume 
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before  us.  It  contains  the  very  cream  of  recent  case-law.  The 
notes  are  frequent  and  extended^  and  the  skill  and  care  with  which 
unimportant  matters  are  omitted  from  the  opinions,  the  editor 
noticing  the  omissions  in  brackets,  is  to  be  commended.  We  could 
not  pay  a  higher  compliment  to  this  series  of  reports  than  by 
alluding  to  the  fact  that  several  of  the  working  lawyers  of  the  St. 
Louis  bar,  who  have  the  reputation  of  being  careful  and  critical 
book-buyers,  are  keeping  up  this  series  for  use  in  their  offices,  not- 
withstanding they  have  daily  access  to  a  complete  law-library ;  and 
one  of  them,  notwithstanding  the  exactions  of  a  large  practice,  finds 
it  advantageous  to  annotate  them  with  reference  to  decisions  which 
he  desires  to  preserve,  thus  adding  to  a  treasury  of  learning  his 
own  gathered  knowledge.  S.  D.  T. 

A  Treatise  on  the  Law  of  Mortgages  ok  Real  Property.  By  Leon- 
ard A.  Jones.  (Author  also  of  "A  Treatise  on  Railroad  Securities."  )  In 
Two  Volumes.  Second  Edition.  Boston:  Houghton,  Osgood  &  Co.  The 
Riverside  Press,  Cambridge.     1879. 

We  shall  not  attempt  an  extended  notice  of  a  work  the  first 
edition  of  which  has  been  in  the  hands  of  the  profession  for  nearly 
two  years.  The  fact  that  an  edition  was  exhausted  in  so  short  a 
time  illustrates  the  need  of  such  a  work,  and  the  dissatisfaction  of 
the  profession  with  the  existing  works  on  the  subject.  This  work, 
so  far  as  we  know,  has  been  received  with  high  favor.  We  have^had 
occasion  to  consult  it  frequently,  and  the  result  of  these  examina- 
tions has  impressed  us  with  the  opinion  that  it  is  entitled  to  take 
rank  among  the  best  American  law-books.  We  believe  that  its 
general  merits  will  be  found  to  be  the  following :  — 

1.  It  embraces  a  very  extensive  examination  of  adjudicated  cases. 
The  author  cites  in  this  edition  about  eight  thousand  cases,  and 
these  cases  are  cited,  in  the  aggregate,  about  fourteen  thousand 
times. 

2.  Its  statements  of  doctrine  are  carefully  considered  and 
accurate.  We  have  yet,  in  our  examinations  of  the  work,  to  find 
a  single  instance  where  the  authorities  cited  do  not  sustain  the 
text. 

3.  It  covers  the  whole  range  of  English  and  American  jurispru- 
dence. Probably  no  practitioner  who  has  occasion  to  use  it  will 
find  the  decisions  of  his  own  State  neglected.  Upon  several  sub- 
jects, where  the  laws  of  the  different  States  are  at  variance,  the 
author  is  careful  to  collate  and  state  them  in  detail  in  the  alphabeti- 
cal order  of  States,  for  convenience  of  reference ;  and  frequently, 
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where  he  has  occasion  to  cite  numerous  cases  to  some  general  state- 
ment of  legal  doctrine,  he  arrays  these  cases  in  the  order  of  States, 
printing  in  his  notes  the  names  of  the  States  in  heavier  type,  for 
convenience  of  reference. 

4.  The  examination  of  adjudicated  cases  has  been  brought  down 
to  the  latest  period.  We  find  in  the  volumes  before  us  citations 
from  the  eighth  volume  of  The  Central  Law  Journal,  a  volume 
which  was  not  complete  before  the  ist  of  July  last.  These  de- 
cisions must  have  been  nearly  contemporaneous  with  the  date  at 
which  the  author  was  writing. 

5.  The  author  has  given  prominence  to  modem  decisions,  in 
preference  to  those  which  may  be  supposed  to  have  lost  something 
of  authority  by  the  lapse  of  time.  That  such  is  the  effect  of  time 
upon  the  authority  of  judicial  decisions,  is,  in  the  opinion  of  some 
lawyers,  a  disputable  proposition.  Strictly  speaking,  the  rule  of 
stare  decisis  would  imply  that  the  longer  a  judicial  decision,  sol- 
emnly made,  had  stood  unchallenged,  the  greater  would  be  its 
authority.  This  is  indeed  true,  but  it  does  not  solve  the  question ; 
for  in  every  case  the  inquiry  necessarily  arises  whether  the  particular 
decision  has  stood  unchallenged,  and  this  can  only  be  determined 
by  searching  the  whole  field  of  subsequent  adjudications,  according 
to  the  habit  of  the  present  author.  Besides,  every  lawyer  knows 
that  he  is  entitled  to  quote  with  more  confidence,  on  a  given  point, 
the  last  decision  of  his  own  Supreme  Court  deciding  that  point, 
than  he  would  be  to  quote  the  unanimous  judgment  of  the  House 
of  Lords,  based  upon  the  unanimous  judgment  of  the  twelve  judges 
of  England,  adjudicating  the  same  point  as  a  part  of  the  common 
law  of  England  in  a  case  determined  before  the  American  Revolu- 
tion. In  our  judgment,  the  highest  merit  of  the  present  work  is, 
that  it  is  an  accurate  and  thorough  presentation  of  the  law  of  mort- 
gages, drawn  principally  from  recent  decisions,  or  at  least  presented 
in  such  a  manner  that  greater  prominence  is  given  to  the  later 
adjudications  than  to  the  earlier.  This  fact  also  shows  that  the 
writer  has  drawn  his  materials  from  original  sources,  viz.,  the 
books  of  judicial  reports.  There  is  no  surer  sign  of  plagiarism 
in  law-writing  than  to  see  the  foot-notes  of  a  book  swarming 
with  citations  of  old  cases,  while  recent  decisions  are  uncol- 
lected. 

We  need  not  suggest  that  the  reputation  of  the  Riverside  Press 
implies  that  the  typography  of  this  work  is  above  criticism. 

S.  D.  T. 
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Reports  OF  Cases  decided  in  the  Courts  of  Chancery,  the  Prerogative 
Court,  and,  on  appeal,  in  the  Court  of  Errors  and  Appeals,  of  the 
State  of  New  Jersey.  John  H.  Stewart,  Reporter.  Vol.  IV.  Tren- 
ton, N.  J.:  MacCrellish  &  Quigley.  1879.  31  New  Jersey  Equity  Re- 
ports, Part  I. 

In  a  former  number,  we  noticed  the  constitution  of  the  New  Jer- 
sey Court  of  Errors  and  Appeals  at  some  length,  alluding  specially 
to  the  fact  that  it  contains  six  judges  who  are  not  lawyers.  From 
the  volume  before  us,  we  suspect  that  Judge  Dodd,  who  appears  to 
be  one  of  the  judges  '*  specially  appointed,** — which  we  understand 
to  mean  one  of  the  lay  judges,  — is  a  very  good  lawyer  in  disguise ; 
although,  in  order  to  get  the  office  with  which  he  is  honored,  it 
may  have  been  necessary  for  him  to  deny  the  soft  impeachment 
and  to  feign  ignorance  of  the  law.  For  we  find  here  one  very 
good  opinion  written  by  him  as  a  master  in  chancery  specially  ap- 
pointed,' and  another  very  fair  opinion  of  the  court,  delivered  by 
him."  The  same  may  perhaps  be  said  of  Judge  Green,  who 
writes  the  opinion  of  the  Court  of  Errors  and  Appeals  in  Burnett 
V.  Jersey  City  (p.  350),  the  same  case  in  which  Judge  Dodd 
wrote  an  opinion  as  special  master.  This  is  a  forcible  and  well- 
written  opinion,  much  superior  to  the  average  of  the  opinions  of 
the  English  equity  judges. 

The  most  important  case  in  this  volume  appears  to  be  that  of 
Coe  V,  New  Jersey  Midland  Railroad  Company  (p.  105),  which 
was  an  action  to  foreclose  a  railway  mortgage.  The  opinion  is 
very  long,  and  several  distinct  questions  arc  considered,  the  most 
important  of  which  appears  to  relate  to  the  subject  which  the 
Supreme  Court  of  the  United  States  had  under  consideration  a 
year  ago,  in  the  case  of  Fosdic  v.  Scholl,^  viz.,  whether  cir- 
cumstances may  exist  under  which  the  claims  of  employees 
of  an  insolvent  railroad  company  may  be  preferred,  in  the  dis- 
tribution of  a  fund  arising  from  the  sale  of  the  road  under  a 
mortgage,  or  from  the  operation  of  it  pendente  lite  by  a  receiver, 
to  a  lien  of  a  prior  mortgage.  The  court  denies  the  doctrine  of 
Fosdic  V.  Scholl,  and  holds  that  such  claims  are  not  to  be  preferred 
to  those  of  the  mortgagees,  from  the  mere  fact  that  the  mortgagees 
stood  by,  knowing  the  company  to  be  insolvent,  and  allowed  debts 
of  this  nature  to  be  contracted.  "The  mortgagees,"  says  the 
chancellor,  in  giving  the  opinion  of  the  court,   "owed  to   the 

'  Burnett  v.  Jersey  City,  p.  341. 

*  Mc Andrew  v,  Walsh,  pp.  331,  338. 

3  8  Cent.  L.  J.  298. 
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employees  of  the  mortgageor  no  duty  under  the  circumstances. 
They  were  at  liberty  to  refrain  from  taking  possession,  if  they  saw 
fity  and  by  so  doing  they  incurred  no  liability  to  the  employees  of 
the  mortgageor  to  indemnify  them  on  the  contracts,  express  or 
implied,  of  the  latter  with  them  for  the  payment  of  their  wages. 
The  mortgages  were  on  record,  and  the  record  was  notice  to  all. 
It  surely  would  not  be  claimed  that  the  holder  of  a  mortgage  past 
due  upon  a  farm  is  liable,  merely  because  he  is  mortgagee,  for  the 
wages  of  the  hands  employed  by  the  mortgageor  in  working  the 
farm  after  default ;   nor  that  the  holder  of  a  mortgage  upon  a 
factory  is,  merely  because  he  is  mortgagee,  liable  for  the  wages  of 
the  workmen  who  may  be  employed  by  the  mortgageor  in  operating 
the  works  after  default,  although  it  may  have  been  of  the  greatest 
importance  to  the  mortgagee's  security  that  the  farm,  in  the  one 
case,  should  not  go  untilled,  or  the  factory,  in  the  other,  remain 
idle.     The  doctrine  of  salvage  is  an  admiralty  doctrine,  and  has 
not   been   adopted   by   this  court.     Said    the  court,  in  Galves- 
ton  Railroad   v.  Cowdrey :  *    '  As   to  the  other  points,  giving 
priority  to  the  last  creditor  for  aiding  to  conserve  the  thing,  all 
that   is  necessary  to  say  is,  that  the  rule  referred  to  has  never 
been  introduced  into  our  laws  except  in  maritime  cases,  which 
stand  on  a  particular  reason. '     It  is  due  to  the  proper  administra- 
tion of  justice  that  the  rights  of  all  parties  shall  be  clearly  under- 
stood and  strictly  respected,  and  recourse   is  not  to  be  had  to 
devices,  either  by  way  of  refinement  in  the  application  of  princi- 
ples or  the  introduction  of  new  doctrines,  to  effect  purposes  which, 
however  commendable  in  their  design,  result,  in  operation,  in 
taxing  the  property  of  one  man  to  pay  another's  debt,  and  in  cre- 
ating liens  in    favor  of  one  class  of  creditors  to   override  the 
existing  lawful  liens  of  others,  which  is  neither  according  to  law 
nor  equity,  and  is  in  violation  of  constitutional  rights.     The  con- 
sequences of  creating  such  liens  as  that  which  is  insisted  on  in  this 
case  in  behalf  of  the  employees,  are  easily  foreseen.     Such  Hens 
could  not  be  confined  to  that  class  of  meritorious  creditors,  but 
must  be  extended  to  all  others  with  claims  equally  meritorious, 
though  not  for  the  wages  of  labor.     They  must,  on  principle*  be 
extended  to  those  who  have  furnished  supplies  of  any  kind  neces- 
sary for  the  operation  of  the  road,  and  to  all  who  have  lent  or 
advanced  money  which  was  necessary  to  keep  it  in  operation.' 

»  1 1  Wall.  459,  482. 
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In  any  discussion  of  this  question,  one  thing  ought  not  to  be 
overlooked.  Any  rule  that  will  let  in  floating  contract  creditors  in 
advance  of  an  existing  mortgage,  must,  logically  applied,  let  in  all 
claims  for  damages  for  injuries  received  at  the  hands  of  the  rail- 
road company,  or  its  servants,  subsequent  to  the  recording  of  the 
mortgage.  The  reason  in  favor  of  letting  in  the  latter  class  of 
claims  is  stronger  than  that  of  letting  in  the  former.  When  I 
enter  into  a  contract  with  an  insolvent  railroad  company  to  work 
for  it,  or  to  furnish  it  with  materials  or  supplies,  I  do  it  with  my 
eyes  open,  voluntarily,  in  the  hope  of  gain,  and  take  my  chances 
of  getting  paid  or  not.  But  if  I  am  injured,  either  as  a  passenger 
or  as  one  of  the  general  public,  by  the  negligence  of  the  servants 
of  an  insolvent  railroad  company,  I  am  injured  in  invitum,  and  I 
have  for  that  reason  a  higher  claim  for  redress  than  a  mere  con- 
tract creditor.  Whatever  may  be  thought  of  the  merits  of  the 
latter  class,  in  our  judgment  public  policy  demands  that  the  just 
claims  of  the  former  class  should  be  advanced  to  the  rank  of  a 
charge  against  the  property  in  rem,  taking  precedence  of  all 
claims,  of  whatever  date,  arising  out  of  contract. 

The  present  volume,  like  the  previous  ones  of  Mr.  Stewart,  is 
enriched  by  numerous  notes,  which  the  reporter  has  industriously 
compiled.  S.  D.  T. 

A  Dictionary  of  Teri^s  and  Phrases  used  in  American  or  English 
Jurisprudence.  By  Benj.  Vaughan  Abboit.  In  Two  Volumes.  Bos- 
ton :  Little,  Brown,  &  Co.     1879. 

Mr.  Abbott  is  certainly  the  most  voluminous  of  American  law- 
writers,  but  his  reputation  is  rather  that  of  a  compiler  and  maker  of 
digests,  than  that  of  a  text-writer.  There  is  probably  no  American 
lawyer  who,  from  the  extensive  character  of  his  research,  is  better 
capable  of  performing  the  task  of  writing  a  law  dictionary  than 
he.  There  is  no  publishing  house,  either  in  America  or  England, 
whose  imprint  on  a  law-book  carries  with  it  a  higher  guaranty  of 
merit  than  that  of  Messrs.  Little,  Brown,  &  Co.  There  is  no 
printing-house  in  the  world  where  law  printing  is  better  done  than 
at  the  University  Press  of  John  Wilson  &  Son,  of  Cambridge, 
Massachusetts.  These  three  elements  make  up  what  lawyers  call 
a  prima  facie  case  in  favor  of  the  work. 

It  is  perhaps  difficult  to  say  what  the  scope  of  a  law  dictionary 
should  be,  —  what  it  should  include,  and  what  it  should  exclude. 
Obviously  its  principal  office  is  that  of  a  collection  of  definitions, 
vol.  v.  NO.  5  48 
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words  and  phrases  used  in  the  law.  But  a  definition  may  be  con- 
tracted in  a  single  sentence,  or  it  may  be  almost  indefinitely  ex- 
tended. We  apprehend  that  in  this  particular  the  scope  of  a  law 
dictionary  must  always  be  controlled  by  practical  considerations, 
dictated  by  the  publishers.  The  profession  will  buy  a  book  of  so 
many  volumes,  at  such  a  price.  A  book  written  on  a  more  ex- 
tended plan  will  be  impracticable  if  undertaken  by  private  enter- 
prise ;  for  it  will  not  sell. 

It  is  a  source  of  regret  that  there  is  as  yet  in  this  country 
no  society  of  lawyers  endowed  with  sufficient  funds  to  procure 
the  compiling  and  publishing  of  works  which,  while  usefiil 
and  necessary  to  the  legal  profession  and  to  the  development 
and  progress  of  the  law,  are  too  expensive  to  be  undertaken  by 
private  authors  and  publishers.  We  can  imagine,  not  a  law  dic- 
tionary, but  a  dictionary  of  the  law,  which  Mr.  Abbott  does  not 
claim  this  to  be,  written  and  published  under  such  auspices,  ex- 
tending into  many  volumes,  combining  the  labor  of  many  learned 
men,  extending  over  many  years.  Every  title  of  such  a  work 
would  contain  a  condensed  treatise  bristling  with  references, 
and  "grated  down  and  filed  away  with  thought."  Perhaps  the 
American  Bar  Association,  which  has  recently  been  organized,  and 
which  has  held  two  annual  sessions  at  Saratoga,  might  form  the 
nucleus  of  such  a  society. 

We  shrink  from  any  attempt  at  a  critical  mention  of  this  work. 
Every  author  knows,  from  reading  the  reviews  of  his  own  works, 
how  trifling  such  attempts  frequently  are;  generally  couched  in 
terms  of  extravagant  praise;  frequently  descending  into  unjust 
and  supercilious  censure ;  seldom  comprehending,  to  any  consid- 
erable degree,  the  scope  of  the  work  under  consideration.  The 
business  of  reviewing  law-books,  as  it  is  at  present  practised,  illus- 
trates one  of  the  worst  phases  of  the  Bohemian  trade.  The  reason 
is,  that  an  outsider,  if  we  may  use  the  expression  (meaning  thereby 
one  who  has  not  thoroughly  studied  the  subject  of  the  book  under 
discussion),  has  no  adequate  knowledge  that  would  qualify  him  for 
such  a  task.  We  cannot  better  illustrate  what  we  say  than  by 
referring  to  the  fact  that  an  essay  on  a  special  subject,  recently 
published  by  the  writer  of  this  notice,  was,  in  a  review  in  an  Eng- 
lish law-journal  of  standing,  declared  to  be  the  American  counter- 
part of  one  of  the  greatest  English  law-books  now  extant.  Such  a 
notice  of  his  work  awakens  in  the  breast  of  a  conscientious  author 
the  feeling  that  is  ascribed,  by  the  graphic  pen  of  an  American 
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novelist,  to  the  heroine  of  "Miss  Gilbert's  Career/*  on  seeing  the 
reviews  of  her  first  novel  in  the  country  newspapers. 

The  work  before  us  combines  the  two  features  of  a  collection 
of  definitions  dealing  with  the  meaning  of  law  terms,  and  a 
selected  digest  of  decisions  under  the  various  words.  The  author 
states  that  he  has  not  occupied  his  space  with  essays  upon  the  sub- 
stantial rules  of  the  law.  When  the  technical  meaning  of  a  word 
or  phrase  has  been  fairly  given,  with  sufficient  illustrations  of  its 
application  and  use  to  enable  the  reader  to  determine  what  it  may 
mean,  or  how  he  should  employ  it,  he  has  deemed  his  duty  fulfilled. 
To  allow  the  author  further  to  speak  for  himself:  "  Every  reader 
of  the  reports  knows  that  there  are  numerous  decisions  which  ex- 
pound the  judicial  view  of  the  meaning  of  some  term  involved. 
They  are  of  great  value  in  legal  lexicography,  but  have  never  been 
systematically  collected,  or  even  indexed.  The  great  foundation 
of  this  dictionary  is  in  these  decisions.  The  leading  American 
reports,  to  the  extent  of  at  least  half,  have  been  patiently  exam- 
ined, page  by  page,  by  the  author,  or  assistants  working  in  com- 
pany with  him,  for  cases  of  this  character.  Other  reports, 
including  the  notable  English  ones,  have  been  examined  as  thor- 
oughly as  practicable  by  aid  of  all  ready  guides  to  their  contents. 
The  judicial  definitions  thus  collected  have  formed  the  basis  of  the 
present  work. '  *  The  matter  to  which  the  author  here  alludes,  which 
we  have  termed  a  "selected  digest  of  opinions,''  is  distinguished 
from  the  matter  in  the  nature  of  a  text,  by  being  set  in  smaller  type. 
This  matter,  the  writer  tells  us,  "  consists  in  extracts  from  writings 
and  decisions  presenting  additional,  sometimes  inconsistent,  views ; 
for  these  the  author  only  assumes  the  duty  of  correct  condensa- 
tion." For  the  correctness  of  the  matter  expressed  in  the  text  of 
his  work  the  author  holds  himself  responsible. 

From  the  quotation  from  the  preface  before  given,  we  learn  that 
the  search  which  the  writer  has  made  for  the  matter  embraced  in 
this  digest  of  decisions,  though  extensive,  has  not  been  thorough. 
As  a  result  of  this,  his  matter  included  in  this  department  of  his 
work,  though  valuable,  is  not  always  the  best  that  might  have  been 
found.  We  will  illustrate  what  we  mean  by  referring  to  two  or 
three  titles. 

Take,  first,  the  title  "  Bridge."  The  author  does  not  give  us  his 
own  definition  of  a  bridge,  but  he  gives  us  a  number  of  inconsist- 
ent and  contradictory  definitions  drawn  from  other  writers,  and 
from  a  few  decisions.    He  starts  out  with  the  definition  of  Jacob, 
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that  abridge  is  ''a  building  of  stone  or  wood  erected  across  a 
river,  for  the  common  ease  and  benefit  of  travellers  "  Now,  this 
definition  is  erroneous  and  defective  in  all  its  parts.  First,  a 
bridge  may  as  well  be  of  brick  or  of  iron  as  of  wood  or  of  stone ; 
second,  it  may  as  well  be  erected  across  a  ditch,  creek,  arm  of  the 
sea,  railway-cut,  valley,  or  other  impassable  chasm,  as  across  a 
river;  third,  it  need  not  necessarily  be  for  the  common  ease  and 
benefit  of  travellers,  but  may  be  for  the  ease  and  benefit  of  a 
special  and  limited  class  of  persons,  who,  by  prescription,  license, 
grant,  or  other  contract,  are  entitled  to  pass  over  it.  For  instance, 
a  bridge  erected  by  a  railway  company  for  the  passage  of  its  road 
over  an  obstacle  is  included  in  the  general  notion  of  a  bridge, 
and  yet  it  is  not  for  the  common  ease  and  benefit  of  travellers,  but 
only  for  the  benefit  of  such  travellers  and  other  persons  as  by  con- 
tract with,  or  license  from,  the  company  are  entitled  to  pass  over 
it.  So,  a  toll-bridge  is  not  for  the  common  ease  and  benefit  of 
travellers,  but  only  for  the  ease  and  benefit  of  such  travellers  as 
pay  a  prescribed  fee  for  the  privilege  of  passing  over  it. 

The  author  next  gives  the  definition  of  Wharton,  an  English 
compiler,  whose  law  dictionary  is  not  understood  to  possess  a  very 
high  order  of  merit.  This  writer  says  that  a  bridge  is  "  a  building 
of  brick,  stone,  wood,  or  iron,  erected  across  a  river,  ditch,  val- 
ley, or  other  place  otherwise  impassable,  for  the  common  ease  and 
benefit  of  travellers.''  This  definition  is  likewise  objectionable, 
from  the  fact  that  it  enters  into  a  trivial  description  of  the  mate- 
rials out  of  which  a  bridge  may  be  made,  and  in  so  doing  fails  in 
being  sufficiently  comprehensive.  A  bridge  may  be  made,  as  we 
know,  of  fibrous  ropes,  or  of  steel  wire,  or  of  other  substances 
than  those  stated  by  Wharton,  which  mechanical  ingenuity  might 
devise.  This  definition  is  also,  as  to  the  concluding  clause,  which 
declares  a  bridge  to  be  for  the  common  ease  and  benefit  of  trav- 
ellers, liable  to  the  same  objection  as  the  previous  one. 

Following  these,  Mr.  Abbott  gives  us  six  judicial  decisions,  the 
first  of  which'  declares,  in  substance,  that  a  railway  bridge  is  not  a 
bridge,  and  that  a  foot-way  is  necessary  to  the  idea  of  a  bridge. 
The  second,  still  more  destitute  of  sense,'  declares,  in  substance, 
that  a  railway  bridge  is  a  bridge  within  the  meaning  ordinarily 
ascribed  to  the  term,  and  that  the  erection  by  a  railway  company 

'  Proprietors  of  Bridges  v.  Hoboken  Land  Co.,  13  N.  J.  Eq.  503;  s.  c, 
I  Wall.  147. 

*  Enfield  Bridge  Co.  v.  Hartford,  etc.,  R.  Co.,  17  Conn.  40. 
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of  a  bridge  for  the  transit  of  its  trains  across  a  stream,  and  not  for 
the  common  use  of  vehicles  and  pedestrians,  is  hence  a  violation  of 
a  charter  giving  an  exclusive  right  to  a  corporation  to  maintain 
a  bridge  across  the  said  stream,  and  providing  that  no  person 
shall  erect  any  bridge  across  it.  This  is  followed  by  Freeholders  of 
Sussex  V,  Strader '  and  Tolland  v.  Willington,"  which,  in  effect, 
declare  that  what  are  termed  the  approaches  of  a  bridge  are  a  part 
of  the  bridge  itself.  Then  comes  another  New  Jersey  case,^  which 
holds  that  a  bridge  over  a  canal  is  not  such  a  structure  as  the  inhab- 
itants of  a  county,  at  common  law,  were  indictable  for  not  repairing. 
This  is  followed  by  The  State  v,  Gorham,*  holding  precisely  the 
reverse  as  to  a  bridge  erected  for  the  purpose  of  passing  a  highway 
over  a  railroad. 

Now,  to  say  nothing  about  the  impropriety  of  putting  in  a  law 
dictionary  such  a  contradictory  mixture  of  odds  and  ends  under  a 
word  which  represents  a  very  considerable  title  of  the  law,  we  may 
say  that  the  author's  principal  faults  are  faults  of  omission,  in  leav- 
ing out  a  number  of  things  under  the  word  ''Bridge  "  which  might 
fairly  be  expected  to  be  noticed  in  any  law  dictionary  which  pro- 
fesses to  give  more  than  a  mere  definition  of  the  word.  First,  if 
Mr.  Abbott  had  extended  his  studies  into  the  reports  of  the  Western 
courts,  he  would  have  found  a  judicial  decision  in  lowa^  confirm- 
ing the  definition  of  Mr.  Angell,*  that  the  term  "bridge*'  "is  a 
comprehensive  one,  and  embraces  every  structure  in  the  nature  of 
a  bridge,  whether  over  a  large  stream  or  a  mere  culvert  or  sluice- 
way;" and  holding  that  it  embraces  a  bridge  of  plank  over  a 
drain  crossing  a  street  of  a  city.  He  might  have  next  told  us,  that 
the  term  "bridge,"  as  understood  by  the  American  courts,  in- 
cludes the  abutments  and  approaches''  of  the  bridge.  He  might 
also  have  told  us,  that  under  the  statute  22  Hen.  VIII.,  c.  5,  which 

»  18  N.  J.  L.  108. 
»  26  Conn.  578. 

3  The  State  v,  Hudson  County,  30  N.  J.  L.  137,  147. 

4  37  Me.  451. 

3  Rusch  V.  Davenport,  6  Iowa,  443. 

^  Ang.  on  Highw.,  sec.  35. 

7  Freeholders  v,  Strader,  18  N.  J.  L.  108,  112;  Daniels  v.  Athens,  55  Ga. 
609;  Albee  v,  Floyd  County,  46  Iowa,  177  ;  Moreland  v,  Mitchell  County,  40 
Iowa,  394.  So  by  statute  in  Massachusetts,  in  case  of  bridges  over  railroads. 
White  V,  Quincy,  97  Mass.  430 ;  Parker  v,  Boston,  etc.,  R.  R.,  3  Cush.  107 ;  Tit- 
comb  z/.  Fitchburg  R.  Co.,  12  Allen,  254;  The  Commonwealth  v,  Deerfield,  6 
Allen,  449. 
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has  always  been  held  declaratory  of  the  common  law,  and  under 
subsequent  statutes  of  a  like  character,  the  liability  of  the  inhabi- 
tants of  a  county  in  England  to  repair  a  public  bridge  extended  to 
the  reparation  of  the  public  highway  three  hundred  feet  each  way/ 
but  that  this  rule  does  not  obtain  in  the  United  States.'  He  might 
also  have  stated,  that  by  the  common  law  of  England,  the  repair 
of  bridges  devolved  upon  the  county,  and  the  repair  of  highways 
upon  the  parish,  or  hundred  ;3  that  in  the  New  England  States  this 
duty  is  cast,  by  statute,  upon  towns,  which  term  includes  chartered 
cities ;  ^  and  that  in  other  States  this  duty  generally  devolves 
upon  counties,^  except  in  cases  of  bridges  within  the  limits  of 
chartered  cities/  He  might  also  have  stated,  that  by  the  common 
law,  whenever  a  private  person  or  corporation,  for  his  or  its  gain 
or  benefit,  obstructs  a  public  highway  by  a  canal,  ditch,  railway 
track,  or  otherwise,  such  person  or  corporation  is  bound  to  bridge 
the  obstruction,  and  keep  such  bridge  in  repair.'  He  might  have 
stated  briefly  who  are  bound  to  repair  bridges  over  streams  which 
form  the  boundary-line  between  different  towns  and  counties."    He 

»  The  King  v.  West  Riding  of  York,  7  East,  588 ;  s.  c,  7  East.  s8S 
(affirmed  in  the  House  of  Lords,  5  Taun.  284).  See  also  The  King  v.  West 
Riding  of  Yorkshire,  5  Burr.  2594 ;  Case  of  Langforth  Bridge,  Cro.  dr.  365. 

»  Titcomb  v,  Fitchburg  R.  Co.,  12  Allen,  254,  259;  The  Commonwealth 
V,  Deerfield,  6  Cush.  449,  454. 

3  The  King  v,  Oxfordshire,  I  Barn.  &  Adol.  289,  301. 

4  The  State  v.  Campton,  2  N.  H.  513;  Brown  v.  Fairhaven,  47  Vl  386: 
The  Commonwealth  v.  Charleston,  i  Pick.  180;  The  State  v.  Gorham,  37  Me. 
451  ;  Providence  v.  Clapp,  17  How.   161 ;    Raymond  v.  Lowell,  6  Cush.  524- 

5  McCalla  v,  Multnomah  County,  3  Or.  424;  House  v.  Montgomery 
County,  60  Ind.  580.  In  Pennsylvania,  counties  are  bound  to  repair  those 
bridges  which  they  construct  under  acts  of  the  Assembly.  Prima  facie,  the 
reparation  of  other  bridges  devolves  upon  the  townships.  Newlin  v.  Davis,  77 
Pa.  St.  317;  Rapho  v.  Moore,  68  Pa.  St.  404. 

^  Shartle  v.  Minneapolis,  17  Minn.  308;  Holmes  w.  Hamburg,  47  Iowa,  348. 

7  Dygert  v,  Schenck,  23  Wend.  446;  Nobles  z/.  Langly,  66  N.  C.  287; 
Phoenixville  v.  Phoenix  Iron  Co.,  45  Pa.  St  135 ;  Sawyer  v.  North  field,  ^  Cush. 
490 ;  Cambridge  v,  Charleston,  etc.,  R.  Co.,  7  Mete.  70,  72 ;  Parker  v.  Bos- 
ton, etc.,  R.  R.,  3  Cush.  107,  119;  Titcomb  v.  Fitchburg  R.  Co.,  12  Mien, 
254;  Rex  z/.  Kent,  13  East,  220;  Rex  v.  Lindsey,  14  East,  317;  Meadville  :• 
Erie  Canal  Co.,  18  Pa.  St.  66;  Bow  Bridge  v.  Le  Prior,  i  Roll.  Abr.  368;  Fer- 
ley  V.  Chandler,  6  Mass.  454 ;  Woodring  v.  Forks  Township,  28  Pa.  St  355  ♦' 
Duffy  V,  Chicago,  etc.,  R.  Co.,  32  Wis.  269;  Haysi/.  Gallagher,  72  Pa.  St  136; 
Roberts  v.  Chicago,  etc.,  R.  Co.,  35  Wis.  679. 

8  Rapho  V,  Moore,  68  Pa.  St.  404;  Beckwith  v,  Whalen,  5  Lans.  376;  ^'«*" 
son  County  Court  v.  Washington  County  Court,  14  B.  Mon.  92 ;  The  Sttte  p. 
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might  have  defined  the  obh'gation  which  the  law  imposes  on  the 
proprietors  of  toll-bridges,  and  upon  municipal  corporations  charged 
with  the  repair  of  bridgesi  whether  that  of  ordinary  care  or  that 
of  a  ^tfx/-insurer  of  the  safety  of  their  bridges.'  All  this  could 
have  been  stated  in  a  condensed  manner,  without  occupying  more 
space  than  Mr.  Abbott  has  occupied  with  the  matter  he  has  given. 

Take,  again,  the  title  **  Common  Carrier."  Mr.  Abbott  defines 
a  common  carrier  to  be  ''a  person  or  company  whose  business  it  is 
to  transport,  for  pay,  movable  property  of  any  one  who  will  hire 
them."  He  states  the  rule  of  the  common  law,  —  that  a  common 
carrier  is  liable  as  an  insurer  for  the  safe  carriage  of  the  goods 
intrusted  to  him,  against  all  casualties  except  the  act  of  God  and 
the  public  enemy.  He  then  states  that  this  stringent  rule  may  be 
changed  by  contract,  or  by  a  notice  made  by  the  carrier  and 
brought  to  the  attention  of  the  shipper,  as  some  jurisdictions  hold. 
He  then  gives  a  rambling  digest  of  three  pages  of  decisions  upon 
the  point  who  is,  and  who  is  not,  a  common  carrier.  We  have 
examined  the  title  "  Carrier  "  in  the  United  States  Digest,  and  find 
that  most  of  these  decisions  have  been  taken  literally  from  that 
work.  All  that  there  is  in  this  title  could  have  been  put  together 
for  the  printer  in  half  an  hour  by  a  person  of  ordinary  law  knowl- 
edge, having  the  privilege  of  extracting  at  will  from  two  or  three 
digests,  and  Having  at  his  command  some  paper,  a  lead -pencil,  a 
pot  of  paste,  and  a  pair  of  scissors.  We  do  not  wish  to  be  unkind 
or  hypercritical,  but  we  make  bold  to  say  that  this  is  not  the  way 
in  which  important  titles  of  the  law  should  be  dismissed  by  the 
writer  of  a  law  dictionary. 

In  our  judgment,  the  three  pages  under  the  title  "Common  Car- 
rier, *  *  which  are  devoted  to  a  digest  of  decisions  upon  the  single  point 

Canterbury,  28  N.  H.  195 ;  Brookline  v,  Westminster,  4  Vt.  224 ;  Dinwiddle 
Justices  V.  Chesterfield  Justices,  5  Call,  556;  Archb.  Cr.  PL  375;  3  Chitty*s 
Cr.  Law,  595  ;  Perkins  v,  Oxford,  66  Me.  545 ;  The  State  v,  Gilmanton,  14  N. 
H.  467  ;  Brown  v,  Fairhaven,  47  Vt  386  ;  Gen.  Stats.  Vt.,  chap.  25,  \  41 ;  Peck- 
ham  z'.  Burlington,  Brayt.  134;  Bryan  v,  Landon,  3  Hun,  500;  s.  c,  5  N.  V. 
S.  C.  (T.  &  C.)  594;  Ripley  V.  Freeholders,  40  N.  J.  L.  45. 

'  Townsend  v,  Susquehanna  Turnpike  Co.,  6  Johns.  90;  Grayville  v. 
Whitaker,  85  111.  439;  Chicago  v.  Gavin,  i  Bradw.  302;  Holmes  v,  Hamburg, 
47  Iowa,  348;  Atlanta  v.  Perdue,  53  Ga.  607;  Rome  v.  Dodd,  58  Ga.  238; 
Rusch  V.  Davenport,  6  Iowa,  443,  445;  Rapho  v,  Moore,  68  Pa.  St.  404; 
Humphreys  v,  Armstrong  County,  56  Pa.  St.  204;  Hicks  v,  Chaffee,  13  Hun, 
293;  Jaquish  v.  Ithaca,  36  Wis.  108;  Ward  v,  Jefferson,  24  Wis.  342;  Beecher 
V.  Derby  Bridge  Co.,  24  Conn.  491 ;  Abbott  v,  Wolcott,  38  Vt.  666. 
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who  is,  and  who  is  not,  a  carrier,  should  have  been  devoted  to  a  con- 
cise statement  of  the  leading  rules  of  the  law  relating  to  the  liability 
of  common  carriers.  He  might,  for  instance,  have  given  the  general 
understanding  of  the  courts  as  to  what  is  embraced  in  the  term 
"act  of  God,"  and  as  to  who  are,  and  who  are  not,  to  be  deemed 
the  king's  enemies,  or,  as  we  express  it  in  this  country,  the  public 
enemy.  He  might  have  amended  his  definition  of  **  common  car- 
riers **  by  telling  us  that  it  includes  not  only  persons  who  undertake 
to  transport  goods  for  hire,  but  that  it  also  includes  persons  who,  for 
like  gain,  undertake  to  transport  persons.  He  might  have  cited 
numerous  cases  showing  that  the  term  **  common  carrier  '*  is  con- 
stantly used  by  the  courts  in  connection  with  the  carriage  of 
passengers.  He  might  also  have  stated  that  a  common  carrier  of 
passengers  is  not  under  the  same  liability  as  a  common  carrier  of 
goods,  namely,  that  of  an  insurer ;  but  that  he  is  held  bound  to  a 
very  high  degree  of  care.  He  might  have  illustrated  this  last  state- 
ment by  adding  that  the  courts  almost  universally  hold  that  the 
carrier  of  passengers  is  held  to  a  higher  degree  of  care  in  respect 
to  the  safety  of  his  passengers  than  in  respect  to  the  safety  of  bis 
servants,  or  of  the  public  generally.  He  might  have  made  some  gen- 
eral statement  of  the  conclusion  of  the  courts  as  to  how  far  carriers 
may  limit  their  liability  by  contract.  Indeed,  he  could  have  stated 
this  almost  in  two  sentences,  by  saying  that  in  England  they  are 
permitted  to  make  contracts  stipulating  against  liability  for  the 
negligence  of  their  servants,  while  in  the  United  States  they  are 
not.  He  might  also  have  given  some  expression  of  the  opinion  of 
the  courts  as  to  how  far  a  mere  notice,  seen  and  apparently  assented 
to  by  the  shipper,  in  which  the  carrier  undertakes  thus  to  limit  his 
liability,  will  be  deemed  a  contract  having  that  effect.  He  could 
have  stated,  that  while  in  the  absence  of  special  contract  the  lia- 
bility of  a  carrier  is  that  of  an  insurer,  subject  to  the  exceptions 
already  stated,  yet  a  period  of  time  intervenes,  on  the  completion  of 
the  transit,  when  he  ceases  to  be  liable  as  a  carrier,  — that  is,  as  an 
insurer,  —  and  becomes  liable  only  as  a  warehouseman,  — that  is, 
as  a  mere  bailee  for  hire,  discharged  from  liability,  if  Dr.  Wharton 
correctly  expresses  the  law,  by  showing  that  he  has  used  in  the  safe- 
keeping of  the  goods  the  diligence  of  a  good  business  man  engaged 
in  a  like  employment.  He  might  also  have  given  some  general 
expressions  indicating  the  state  of  the  law  as  to  when  the  liability 
of  a  carrier  is  deemed  to  commence;  and  it  would  seem  that  he 
ought  not  to  have  dismissed  so  important  a  title  without  some  state- 
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ment  of  the  rule  of  liability  where  third  persons  are  injured  by 
reason  of  the  shipment  of  explosive  or  other  dangerous  goods,  — 
whether  the  liability  rests  upon  the  carrier  or  upon  the  shipper, 
and  what  duty  the  law  imposes  upon  the  shipper  to  disclose  to  the 
carrier  the  nature  of  the  goods  shipped. 

Let  us  take  another  title,  that  of  **Inn,"  under  which  we  also 
find  the  title  of  "Innkeeper."  The  manner  in  which  Mr.  Abbott 
has  treated  this  title  is  open  to  the  same  objection  which  we  have 
made  in  the  title  **  Common  Carrier.'*  He  gives  us  a  definition 
of  the  term  "inn,"  and  also  of  the  words **innholder"  and  "inn- 
keeper/' and  he  then  gives  us  a  digest  of  over  a  page  of  decisions  upon 
the  single  point  what  is,  and  what  is  not,  an  inn,  and  who  is,  and 
who  is  not,  an  innkeeper.  These  decisions,  like  those  under  the 
title  "  Common  Carrier,"  bear  the  mark  of  having  been  extracted 
from  the  United  States  Digest  and  from  Abbott's  New  York 
Digest.  We  find  no  expression  of  the  cbmmon-law  rule,  that 
by  the  "  custom  of  the  realm,"  as  the  English  law-books  have  it, 
the  liability  of  an  innkeeper  for  the  goods  of  his  guests  is  the  same 
as  that  of  a  common-carrier  of  goods,  and  that  the  same  reason 
supports  the  rule  in  each  case.  Indeed,  there  is  no  allusion,  in 
either  title,  to  the  origin  and  reason  of  the  rule  in  question,  and 
there  is  in  the  work  before  us  no  such  title  as  "Custom  of  the 
Realm."  All  the  matter  under  the  title  *' Inn  "  could  have  been 
got  together  for  the  printer  by  an  expert  book-maker,  having  at 
his  hand  the  requisite  tools,  in  a  very  few  minutes. 

When  we  add,  that,  in  running  over  these  volumes,  we  find  scarcely 
any  citations  of  the  conclusions  of  reputable  law-writers,  except 
the  authors  of  two  or  three  English  works  of  a  character  similar  to 
this,  we  have  said  enough  to  indicate  the  plan  on  which  this  work 
has  been  constructed.  The  author  and  his  assistants  have  had  at 
their  elbows  the  United  States  Digest  and  Abbott's  New  York 
Digest,  to  which  works  he  gives  credit  in  his  preface,  while  the 
books  which  present  the  mature  and  exhaustive  research  of  such 
men  as  Blackstone,  Kent,  Story,  Greenleaf,  Redfield,  Dillon, 
Bishop,  Wharton,  Cooley,  and  others  who  might  be  named,  appear 
to  have  been  almost,  if  not  entirely,  sealed  to  him.  We  may  add, 
that  we  have  found  but  in  one  or  two  instances,  citations  of  the 
work  of  another  American  law-writer  who  has  labored  in  the 
same  field.  We  refer  to  the  law  dictionary  of  the  late  Judge  Bou- 
vier.  The  author  makes  no  explanation  of  this  omission.  We 
can  understand  that  he  would  not  be  entitled  to  cite  copiously  from 
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a  cop3nrighted  work  upon  the  same  sabject  as  his  own.  But  this 
consideration  seems  insufficient  to  explain  what  seems  to  be  a 
studied  avoidance  of  reference  to  the  work  of  a  contemporaneous 
writer  of  good  repute.  In  our  judgment,  the  value  of  such  a  work 
as  this  would  be  greatly  promoted  by  a  fair  and  liberal  use  of  the 
works  of  contemporaneous  writers.  Every  author  would  feel  hon- 
ored by  having  his  works  cited  in  a  work  of  this  kind,  and  no 
publisher  of  a  copyrighted  work  would  be  so  dishonorable  as  to 
complain  that  such  a  use  of  it  had  been  made  by  another  author ; 
but  if  such  a  complaint  were  made,  it  could  not  stand  for  a  moment 
in  a  court  of  justice.  Such  a  use  is  eminently  what  the  law  deems 
a  "fair  use." 

We  have  not  taken  the  pains  to  institute  a  comparison  between 
this  and  other  law  dictionaries,  with  a  view  of  noting  to  what  ex- 
tent Mr.  Abbott  has  introduced  titles  not  found  in  other  works ; 
but  some  titles  and  definitions  have  occurred  to  our  mind,  which 
we  do  not  find  here.  Turning,  for  instance,  to  the  word  "Con- 
tributory," we  find  that  Mr.  Abbott  merely  gives  a  definition  of 
the  adjective  *'  contributive,"  or  '*  contributory,"  with  reference  to 
its  meaning  in  the  law  of  negligence.  He  overlooks  the  fact  that 
the  word  "contributory,"  used  as  a  substantive,  has  had  for  over 
thirty  years  a  definite  meaning  in  the  English  law  of  corporations 
and  joint-stock  companies ;  that  its  meaning  has  been  defined  by 
statute  in  that  country ;  and  that  there  are  nearly  a  thousand  cases 
in  the  recent  English  reports,  adjudicating,  under  various  circum- 
stances, the  question  who  is,  and  who  is  not,  to  be  put  upon  the 
list  of  contributories  in  the  winding  up  of  such  concerns.  We  can 
hardly  forbear  thinking,  that  if  Fisher's  Digest  had  been  open  be- 
fore him  as  frequently  as  the  United  States  Digest,  he  would  not 
have  made  this  omission.  He  has,  however,  given  us  a  correct 
definition  of  one  word  found  hitherto  only  in  English  company  law, 
which,  like  the  word  "Contributory,"  is  beginning  to  be  used  in  this 
country, — we  mean  the  word  "  Promoter. '  *  We  find  under  the  word 
"Exempt,"  the  word  "Exemption,"  printed  in  small  type,  and 
find  it  defined  a  privilege  to  be  excepted  from,  or  free  of,  the  opera- 
tion or  burden  of  some  law ;  and  then  we  are  told  that  "  probably 
the  most  frequent  use  of  these  words  [exempt  and  exemption]  is  in 
connection  with  the  laws  governing  execution  against  property ; 
they  generally  allow  a  debtor  to  retain  certain  necessary  articles  as 
*  exempt  from  execution.'  "  This  definition  is  incomplete.  The 
word  exemption  is  a  word  of  such  frequent  use  in  American  law  that 
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it  deserved  to  be  printed  as  a  separate  title ;  and  it  should  have  been 
said  that  the  word  itself  is  used  to  designate  the  property,  in  the  ag- 
gregate, which  the  law  exempts  from  execution,  from  the  operation 
of  insolvent-laws,  and,  in  the  event  of  death,  from  administration. 
We  find  also  that  the  author,  while  giving  a  brief  definition  of  the 
word  ''Quarantine,"  has  wholly  omitted  the  corresponding  words 
"year's  allowance"  or  "year's  support."  Nor  is  there  any  such 
title  as  "widow's  allowance."  These  deficiencies  are  scarcely 
atoned  for  by  telling  us,  under  the  words  "  Yoke  of  oxen,"  what 
this  expression  means  in  the  Kansas  statute  of  Exemptions. 

In  the  forepart  of  Vol.  I.,  the  author  has  professed  to  give  "  a 
table  of  abbreviations  used  in  jurisprudence."  This  table  is  char- 
acterized by  the  same  want  of  thoroughness  which  marks  the  body 
of  the  work.  It  purports  to  give  the  correct  manner  of  citing  law- 
books, including  reports,  digests,  and  treatises ;  but  we  are  unable 
to  determine  on  what  principle  of  selection  it  has  been  constructed, 
unless  upon  the  same  principle  as  the  digest  of  decisions  which  the 
author  has  given  under  the  principal  words  in  the  body  of  the  work. 
We  find  the  books  of  many  reputable  authors  omitted, — such  as 
Dillon  on  Municipal  Corporations  ;  Bishop  on  Married  Women  ; 
Bishop  on  Contracts ;  Bishop's  First  Book  of  the  Law ;  Bliss  on 
Code  Pleading ;  all  the  works  of  Prof.  Pomeroy  ;  Wharton  on 
Negligence  ',  Wharton's  Conflict  of  Laws ;  Wharton  on  Evidence, 
and  many  others.  We  find,  also,  reports  omitted,  —  Baxter 
(Tenn.),  Bradwell  (111.),  Lea  (Tenn.),  Stewart  (N.  J.  Eq.),  and 
others,  all  of  them  cited  by  the  reporter's  name.  We  also  find 
abbreviations  calculated  to  mislead  inexperienced  persons,  such  as 
Pasch.,  referring  to  Paschal's  Texas  Reports;  Tiff.,  referring  to 
Tiffany's  New  York  Reports;  Post  (Mich.),  and  Post  (Mo.), 
referring  to  Post's  Michigan  Reports  and  Post's  Missouri  Reports, 
and  many  other  abbreviations  of  the  names  of  reporters  whose 
reports  are  never  cited  by  the  name  of  the  reporter,  but  always 
by  the  name  of  the  State. 

We  have  said  enough  to  indicate  an  estimate  of  the  value  of 
this  work.  It  contains  a  great  deal  of  useful  information,  but  it  is 
characterized  by  a  want  of  thoroughness  and  study  which  is  almost 
painful  to  find  in  a  work  of  this  kind.i  S.  D.  T. 

Bacon's  Essays.  With  Annotations,  by  Richard  Whately,  D.D.,  and 
Notes  and  a  Glossarial  Index,  by  Franklin  Fiske  Heard.  ISoston  :  Leo 
Shepard.     New  York :  Charles  I.  Dillingham.     1879. 

hidicad  of  the  small  vest-pocket  editions  of  these  famous  essays, 
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that  one  might  read  through  in  a  couple  of  hours,  and  read  all  his 
life,  at  intervals,  with  pleasure  and  profit,  we  have  here  rather  a 
bulky  octavo  volume  of  nearly  seven  hundred  pages,  the  vast 
increase  of  matter  being  mainly  due  to  the  very  voluminoas 
**  annotations  "  of  Archbishop  Whately.  These  are  not  **  annota- 
tions "  in  any  very  strict  sense  of  the  word ;  they  are,  rather, 
complete  and  concurrent  essays  on  the  subjects  treated  by  Bacon. 
In  order  to  attain  a  just  notion  of  the  altitude  of  the  genius  of 
Bacon,  it  may  be  useful  to  read  these  notes;  which  few  will  do,  for 
they  are  very  dry.  Not  that  we  think  meanly  of  the  abilities  of 
Whately,  but  nowhere  does  he  appear  to  so  great  a  disadvantage  as 
when  trying  to  walk  in  the  footsteps  of  Bacon.  The  good  bishop, 
too,  inclines  to  talk  **shop,'*  and  occasionally  he  drops  into  con- 
troversial and  dogmatic  theology.  The  notes  of  Mr.  Heard  are 
verbal  and  linguistic ;  very  neat,  but  hardly  necessary. 

Reports  of  Cases  argued  and  determined  in  the  Supreme  Court  of 
THE  State  of  Missouri.  By  Thomas  K.  Skinker«  State  Reporter.  Vols. 
67,  68,  pp.  817,  740.     Kansas  City:  Ramsey,  Millett  &  Hudson.     1879. 

The  appearance,  in  rapid  succession,  of  these  two  massive  vol- 
umes indicates  the  quantity,  rather  than  the  quality,  of  the  work 
done  by  the  court  whose  labors  are  here  recorded.  As  to  the  work 
of  the  reporter  and  printer,  these  volumes  are  so  great  an  advance 
from  the  dark  days  of  Post  and  Gilbert  that  criticism  thereon 
seems  relatively  unjust.  In  fact,  the  books  are  mechanically  well 
done,  except  the  proof-reading,  which  is  discreditable  in  both 
volumes,  and  quite  without  excuse.  In  Vol.  68,  more  than  a  page 
of  errata  only  emphasize  the  fault. 

Mr.  Skinker  is  becoming  a  good  reporter.  His  head-notes  fairly 
designate  the  scope  and  character  of  the  points  decided.  They 
evidently  cost  labor.  If  he  would  prefix  also  the  words  **  affirmed  " 
or  "reversed,"  as  the  fact  may  be,  perusal  of  the  cases  reported 
would  be  much  facilitated.  This  is  obvious  to  any  one  who  uses 
the  Missouri  Appeal  Reports.  How  is  a  title-page  improved  by 
stating  that  the  cases  decided  were  **argued^^f  As  a  matter  of 
fact,  this  is  not  always  quite  true,  and  on  the  title-page  has  no  sig- 
nificance. 

Vol.  67  contains  one  hundred  and  forty  cases,  only  eighteen 
of  them  criminal ;  sixty  were  reversed,  seventy-one  were  affirmed, 
and  nine  were  original.  Of  eight  cases  from  the  St.  Louis  Court 
of  Appeals,  five  were  affirmed  and  three  were  reversed,  that  appcl- 
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late  tribunal  faring  scarcely  otherwise  than  the  rural  nisi  prius 
courts.  One  of  the  original  cases  was  also  practically  a  reversal  of 
that  court. 

This  volume  contains  a  few  notable  decisions.  In  Bowman's 
case,  a  writ  of  prohibition  was  held  not  to  lie  to  arrest  a  proceeding 
at  law  for  a  defect  of  parties ;  and  a  judge  was  held  not  disquali- 
fied to  sit  in  a  case  prosecuted  by  a  committee  of  a  corporation  of 
which  he  was  only  an  honorary  member. 

In  Fusz  v.  Spaunhorst,  the  provision  of  the  Missouri  Constitu- 
tion of  1875,  '^^^  ^'^^  receiving  deposits,  or  debts  created,  when 
a  bank  is  in  failing  circumstances,  or  insolvent,  the  officers  assent- 
ing thereto  shall  be  individually  responsible,  was  held  not  self- 
enforcing.  This  reversed  the  decision  of  the  St.  Louis  Court  of 
Appeals,  which,  in  an  opinion  of  great  strength  and  clearness,  had 
adopted  the  opposite  construction.  The  final  decision  is  possibly 
a  correct  constitutional  interpretation,  but  the  reasoning  of  the 
chief  justice,  who  delivered  the  opinion,  is  even  unusually  fan- 
tastic and  unsatisfactory.  His  chief  objection  to  construing  the 
provision  as  self-enforcing  seems  to  be  its  severity  and  directness. 
He  would  have  the  will  of  the  framers  of  the  Constitution  restricted 
or  wholly  thwarted  by  legislative  limitations,  because  too  stringent. 

In  Dorton  v.  Hearn,  Judge  Napton  lays  down  the  salutary  rule 
that  school-directors  have  no  right  to  permit  the  use  of  public- 
school  houses  even  for  Sunday-school  purposes. 

In  The  State  ex  rel.  v.  Powell,  the  treasurer  of  a  school-town- 
ship is  held  liable  on  his  official  bond  for  school  moneys  lost 
through  the  failure  of  a  bank  where  he  had  deposited  them, 
although  guilty  of  no  lack  of  care  or  prudence.  The  opinion,  like 
many  others  delivered  by  Judge  Hough,  is  notably  clear  and 
forcible. 

In  Graham  v.  Birge,  it  is  held  that  the  maker  and  guarantor  of  a 
promissory  note  cannot  be  sued  jointly. 

The  State,  ex  rel.  Woodson,  v.  Brassfield  is  an  attempt  to  overrule 
the  noted  case  of  Cass  County  v.  Johnson,  95  U.S.  360,  where  the 
United  States  Supreme  Court,  following  a  long  and  unbroken  line 
of  Missouri  decisions,  held  the  Township  Aid  Act  of  1868,  in  rela- 
tion to  the  issue  of  railroad  bonds,  to  be  valid.  To  accomplish 
this  virtual  repudiation,  the  long-settled  State  interpretation  is  over- 
thrown, and  the  maxim,  stare  decisis,  where  decisions  have  become 
a  basis  of  property  investments,  is  wholly  ignored.  Judges  Napton 
and  Norton  did  not  sit,  and  Judge  Hough  dissented  in  a  learned 
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and  able  opinion,  so  that  the  credit  of  the  decision  rests  wholly 
with  Chief  Justice  Sherwood  and  Judge  Henry.  In  Webb  v.  Lafay- 
ette County,  however,  Judge  Norton  concurs,  —  the  latter  on  the 
same  question,  —  and  Judge  Napton  dissents,  declaring  the  whole 
matter  res  adjudicata  on  the  faith  of  which  "  millions  of  bonds" 
had  been  issued  and  purchased.  He  shows  that  the  law  so  sum- 
marily set  aside  had  the  sanction  of  the  Legislature,  the  Convention 
of  1875,  ^^^  o^  ^^  Federal  State  judiciary,  and  that  the  effect  of 
the  new  ruling  is  to  deprive  citizens  of  Missouri  of  their  title  to 
these  bonds,  while  foreigners,  and  citizens  of  other  States^  may  col- 
lect them  in  the  Federal  courts.  No  wonder  he  "  dissents  in  tote 
from  the  decision." 

In  Ex  parte  Goodin,  the  petitioner  had  been  imprisoned  for  con- 
tempt in  refusing  to  serve  as  a  juror.  He  claimed  exemption  on 
account  of  service  as  fire-warden  for  seven  years,  under  a  statute 
making  that  term  of  service  a  ground  of  exemption.  On  habeas 
corpus y  a  majority  of  the  court  denied  the  writ,  but  permitted  the 
chief  justice  to  deliver  a  long  opinion,  necessarily  wholly  <?^i/^r,  that 
the  act  and  the  service  constituted  a  valid  contract ;  that  the  peti- 
tioner was  entitled  to  the  exemption  claimed,  and  that  he  ought 
not  to  suffer  the  imprisonment  from  which  they  refused  to  release 
him !  • 

Vol.  68  contains  but  one  hundred  and  twent/-one  cases,  —  two 
original,  and  thirty-four  criminal;  fifty-nine  cases  were  reversed, 
and  sixty  affirmed.  Of  five  cases  from  the  St.  Louis  Court  of 
Appeals,  two  were  affirmed,  two  reversed,  and  in  one  its  action 
was  ignored. 

In  The  State  ex  rel.  v.  Macon,  a  railroad-bond  case,  the  court  dis- 
sent from  United  States  v.  Clark  County,  96  U.  S.  211,  where  it 
was  held  that  the  tax  of  one  twentieth  of  one  per  cent  specially 
authorized  to  be  levied  for  railroad  purposes  was  cumulative,  and 
not  restrictive.     Such  diffierences  are  becoming  painfully  frequent. 

In  The  State  u.  Doepke,  reversing  the  St.  Louis  Court  of  Appeals, 
it  was  held  that  the  actual  market  value  of  a  coffin  which  had  been 
stolen  from  a  cemetery,  with  a  corpse  in  it,  was  the  criterion  by 
which  to  determine  whether  the  thief  was  guilty  of  petty  or  grand 
larceny.  As  second-hand  coffins  are  not  marketable,  this  decision 
will  carry  comfort  to  the  body-snatchers. 

In  The  State  v.  Roberts,  it  was  held  that  an  act  of  the  Legisla- 
ture which  postponed  the  annual  settlements  of  county  collectors 
one  month  operated  a  release  of  the  sureties  upon  their  official 
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bonds,  —  a  just  application  of  the  well-known  principle,  that  giving 
time  to  a  principal  releases  the  surety. 

In  Fulkerson  v,  Thornton,  where  the  contract  on  one  side  was 
made  by  two  persions,  one  of  whom  has  since  died,  his  death  does 
not  disqualify  the  adverse  party  from  testifying. 

The  morality  of  the  contract  and  conduct  upheld  in  Gantt  v. 
The  American  Central  Insurance  Company  is  so  dubious,  —  to 
put  it  mildly,  —  that  the  case  surely  can  never  become  a  prece- 
dent. An  insurance  company  was  resisting  large  claims,  on  its 
own  account,  and  for  the  benefit,  expressly  and  by  agreement,  of 
reinsurers.  Six  weeks  before  trial,  it  made  a  complete  settlement 
with  its  adversary,  in  such  form  that  victory  or  defeat  did  not 
affect  itself  at  all ;  then  proceeded  to  try  faithfully  the  moo/  case 
that  remained  on  the  docket  of  the  court,  of  course  lost  it,  and 
the  judgment  so  obtained  was  held  to  bind  the  reinsurers  ! 

In  Van  Sickle  v.  Brown,  the  gist  of  an  action  for  malicious 
prosecution  is  held  to  be.  Did  defendant,  when  he  instituted  the 
prosecution,  believe  plaintiff  guilty ;  and,  if  so,  had  he  reasonable 
grounds  for  his  belief?  It  is  also  held  that  waiver  of  a  preliminary 
examination,  by  the  accused,  is  prima  facie  evidence  of  the  exist- 
ence of  probable  cause  for  the  prosecution. 

Noel  V,  Gaines  involved  the  question,  when  a  note  secured  by 
deed  of  trust  matures  as  to  the  indorser.  The  note  in  suit  was 
secured  by  deed  of  trust.  The  latter  provided  that  failure  to  pay 
the  first  one  due  of  two  notes  should  make  both  due  and  payable. 
There  was  default  on  the  first,  and  a  sale  under  the  deed  of  trust. 
At  the  maturity,  by  its  terms,  of  the  second  note,  it  was  protested 
and  the  indorser  notified.  A  miajority  of  the  court  held  that  this 
notice  came  too  late, —  that  the  last  note  matured,  for  all  purposes, 
when  the  first  one  was  not  paid  at  maturity.  As  the  first  note  could 
have  been  paid  at  any  time  when  demand  was  made,  on  the 
day  of  its  maturity,  even  at  11:59,  p.  m.,  the  question  whether 
the  second  note  matured  on  that  day,  or  on  the  next  day  after  the 
default,  would  probably  puzzle  the  court  as  much  as  it  would  a 
holder  of  the  second  note,  who  might  well  have  no  means  of 
knowing  when  the  default  occurred  on  the  first,  and  so  could  have 
no  means  of  notifying  the  indorser.  The  opinion,  by  Chief  Jus- 
tice Sherwood,  proceeds  on  a  misapplication  of  the  rule  that  two 
instruments  executed  at  the  same  time,  for  the  same  purpose,  in 
the  course  of  the  same  transaction,  are,  in  the  eye  of  the  law, 
one  instrument,  and  to  be  read  together,  —  a  rule  never  applicable 
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to  negotiable  papers.  Judge  Hough,  in  an  opinion  of  great 
power,  and  logically  conclusive,  dissents  from  the  decision  as 
''wrong  in  principle,  injurious  in  its  effects,  and  in  direct  con- 
flict with  the  previous  decisions  of  this  court."  If  the  doctrine  of 
this  case  is  adhered  to,  the  negotiable  character  of  all  notes  secured 
by  deeds  of  trust  (and  their  name  is  legion)  or  by  mortgage  is 
practically  at  an  end.  Indorsers  can  never  certainly  be  made 
liable  where  more  than  one  note  is  so  secured,  or  where  the  pro- 
visions for  maturity  in  case  of  defaults  in  taxes,  insurance,  interest, 
and  the  like,  exist  in  the  deed  of  trust,  as  is  usually  the  case.  The 
Federal  courts  certainly  will  follow  no  such  precedent,  and  legisla- 
tion may  cure  the  error  for  the  State  courts. 

Missouri  Code  of  Procedure,  Annotated.    By  Charles  A.  Winslow, 
Esq.     St.  Louis :  F.  H.  Thomas  &  Co.     1879. 

This  handy  volume  (pocket  edition)  of  the  Code  of  Procedure 
appears  to  have  been  made  on  a  plan  similar  to  that  of  the  pocket 
edition  of  the  Code  of  Procedure  of  New  York,  but  somewhat 
more  largely  carried  out.  A  p>ocket  edition  of  the  Code  has  proved 
exceedingly  useful  and  popular  in  New  York,  Iowa,  and  California; 
and,  so  far  as  we  have  examined,  this  pocket  edition  is  better  made 
than  either  of  the  others. 

We  notice  that  some  chapters  of  the  new  revision  have  been 
included  that  do  not  relate  strictly  to  practice  in  the  court.  This 
is  fortunate  for  the  profession  in  Missouri  at  the  present  time,  as 
they  would  otherwise  be  practising  under  unknown  and  almost 
unknowable  laws.  The  last  Legislature,  in  its  wisdom,  farmed  out 
the  printing  of  the  Revised  Statutes  to  the  State  printers  at  Jeffer- 
son City,  at  so  low  a  price  that  no  large  printing-office  could  be 
found  to  undertake  the  work.  The  State  printers,  rather  than 
suffer  loss  on  their  contract,  undertook  the  work  themselves.  With 
their  inadequate  facilities,  they  were  entirely  unable  to  complete 
even  one  volume  by  November  ist,  when  the  statutes  took  effect. 
Except  for  this  pocket  edition  of  the  Code,  the  profession  would 
have  no  practicable  guide  for  the  conduct  of  suits  now  being 
brought. 

Mr.  Winslow's  work  is  well  done,  not  the  least  valuable  feature 
of  it  being  an  exceedingly  full  and  satisfactory  index.  The  pub- 
lishers have  done  their  work  handsomely.  We  have  seldom  seen  a 
neater  or  more  compact  volume. 
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Reports  of  Cases  argued  and  determined  in  the  Supreme  Court  of 
Alabama  during  December  Term,  1876.  By  Thomas  G.  Jones,  State 
Reporter.    Vol.  LVI.     Montgomery,  Ala.:  Joel  White.    1879. 

The  present  volume,  and  also  the  one  preceding  it,  were  reported 
entirely  by  John  W.  Shepherd,  Esq.,  of  Montgomery.  We  pre- 
sume the  official  reporter  has  been  obliged  to  call  others  to  his 
assistance,  as  other  reporters  have  frequently  done,  in  order  to  pre- 
vent falling  too  far  behind  the  court.  The  volume  before  us  is 
over  two  years  behind,  the  cases  reported  in  it  having  been  decided 
at  the  December  term,  1876. 

Judging  by  a  hasty  examination,  we  should  say  that  the  work  of 
the  reporter  upon  this  volume  is  exceedingly  well  done.  The 
present  Supreme  Court  of  Alabama  is  an  able  court.  Its  decisions 
upon  general  questions  of  law  deserve  to  be  quoted  with  confidence 
in  every  other  court  in  the  country.  We  regret  that  we  cannot, 
for  want  of  space,  notice  some  of  the  decisions  in  this  volume. 
Should  we  have  the  opportunity  to  notice  any  of  the  future  vol- 
umes of  these  reports,  we  hope  to  be  able  to  examine  such  of  the 
decisions  as  seem  of  exceptional  importance  to  the  profession  gen- 
erally. 

The  present  volume  is  printed  in  solid  type,  —  that  is,  without 
leading  or  unnecessary  spacing,  — so  as  to  get  the  greatest  amount  of 
matter  upon  each  page,  consistent  with  good  printing.  The  print- 
ing is  well  done ;  the  paper  is  good  and  firm ;  the  book  is  well 
bound.  Altogether,  this  is  one  of  the  most  creditable  volumes  of 
reports  which  we  have  looked  at  for  some  time. 
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v.  — DIGEST  OF  CASES  REPORTED  IN  THE  AMER- 
ICAN LAW  PERIODICALS  SINCE  THE  OCTOBER- 
NO  VEMBER  NUMBER. 


PREPARED   BY  AMOS  B.  CASSELMAN,  ESQ.,  OF  THE  ST.  LOUIS  BAR. 

[The  purpose  of  this  department  of  the  Keyisw  is  to  advise  the  profession 
of  all  the  points  decided  in  the  latest  reported  cases  of  importance,  and  to 
show  how  complete  reports  of  the  same  may  be  obtained.  To  this  end,  a 
syllabus  of  each  case  is  given,  together  with  the  name,  date,  and  page  of  the 
journal  where  the  case  is  reported.] 


NAME. 


ABBREVUTION. 


ADDRESS. 


PUBLISHED. 


Albany  Law  Journal. 
Amerioan  Law  Record. 
American  Law  Register. 
American  Law  Review. 
Central  Law  Joarnal. 
Chicago  Legal  News. 
Internal  Revenue  Record. 
Memphis  Law  Journal. 
New  Jersey  Law  Journal. 
North -Western  Reporter. 
Paciflc  Coast  Law  Journal. 
Reporter. 

Southern  Law  Journal. 
Texas  Law  Journal. 
Virginia  Law  Journal. 
Washington  Law  Reporter. 
Weekly  Jurist. 
Weekly  Notes  of  Cases. 
Western  Jurist. 
Wisconsin  Legal  News. 


Alb.  L.  J. 
Am.  L.  Rec. 
Am.  L.  Reg. 
Am.  L.  Rev. 
Cent.  L.  J. 
Ch.  Leg.  N. 
Int.  Rev.  Rec. 
Memphis  L.  J. 
N.  J.  L.  J. 
N.  W.  Rep. 
Pac.  Coast  L.  J. 
Rep. 

Southern  L.  J. 
Texas  L.  J. 
Va.  L.  J. 
Wash.  L.  Rep. 
Week.  Jur. 
W.  N.  C. 
West.  Jur. 
Wis.  Leg.  N. 


Albany.  N.  Y. 
Cincinnati,  O. 
Philadelphia,  Pa. 
Boston,  Mass. 
St.  Louis,  Mo. 
Chicago,  111. 
Washington,  D.  C. 
Memphis,  Tenn. 
Newark,  N.  J. 
St.  Paul,  Minn. 
Ban  Francisco,  Cal 
Cambridge,  Mass. 
Tuscaloosa,  Ala. 
Tyler,  Texas. 
Richmond,  Va. 
Washington,  D.  C. 
Bloomington,  111. 
Philadelphia,  Pa. 
Des  Moines,  Iowa. 
Milwaukee,  Wis. 


Weekly. 

Monthly. 

Monthly. 

Quarterly. 

Weekly. 

Weekly. 

Weekly. 

Monthly. 

Monthly. 

Weekly. 

Weeklv. 

Weeklv. 

Monthly. 

Weekly. 

Monthly. 

Weekly. 

Weekly. 

Weekly. 

Monthly. 

Weekly. 


PRICK. 

U 
50 
50 
11.35 
» 
10 
25 


25 

25 

SO 

$1.00 

50 
10 
15 
30 
50 
10 


Action. — Action  in  rem  by  wife  to  recover  datnages  for  death  of  her  husband.  — 
The  wife  of  a  passenger  brought  an  action  in  rem  against  the  steamboat  to 
recover  damages  for  the  death  of  her  husband,  caused  bv  the  negligence  of 
the  officers  of  the  vessel.  Plea  to  the  jurisdiction  Jurisdiction  sustained.  — 
Kusk  V,  Steamboat  Charles  Morgan,  tl.  S.  Dist.  Ct.  South.  Dist.  Ohio,  Pac 
Coast  L.  J.,  Oct  18,  p.  451. 

Administration.  —  Limitation  of  time  for  filing  claims  —  Limitation  applif  9 
to  claims  secured  by  mortgage.  —  Where  a  bill  for  the  foreclosure  of  a  mort- 
gage was  filed  more  than  two  years  after  the  granting  of  letters  of  adminis- 
tration, and  no  claim  was  filed  Wainst  the  estate  in  the  County  Court,  it  was 
error  to  render  a  decree  for  the  deficiency  to  be  paid  out  of  tlie  assets  gener- 
9\\y\  it  should  have  been  to  be  paid  only  out  of  subsequently  discovered 
estate.  —  Mulroy  v.  Johnson,  Sup.  Ct.  111.,  "Ch.  Leg.  N.,  Oct  4,  p.  18. 

Same.  —  Where  a  claim  against  the  estate  of  a  deceased  person  is  not  filed 

within  the  time  prescribed  by  statute  after  the  appointment  of  an  adminis- 
trator, the  same  will  be  barred,  unless  peculiar  circumstances  are  shown 
entitling  the  petitioner  to  equitable  relief;  that  proper  diligence  has  been 
exercised,  and  that  failure  to  file  the  same  within  the  time  required  was 
without  the  fault  of  the  petitioner.  — Lacey  p.  Loubridg^  Sup.  Ct  lows,  N. 
W.  Rep.,  Oct  18,  p.  403. 
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Administration — Continued. 

Administrator  of  deceased  partner, — An  administrator  of  a  deceased 

partner  has  power  to  settle  with  the  surviving  partners,  on  such  terms  as,  in 
the  exercise  of  good  faith  and  reasonable  diligence,  he  may  choose  to  accept. 
He  is  the  personal  representative  of  the  deceased  partner,  and  has  all  nis 
powers  of  settlement,  except  that,  being  trustee  for  the  next  of  kin,  he  can- 
not give  away  any  thing. — Hoyt  v,  Sprague,  U.  S.  Cir.  Ct  Dist  R.  I.,  Ch. 
Leg.  N.,  Oct"  11,  p.  26. 

Admiralty.  — Bill  of  lading  —  Parol  evidence.  —  A  clean  bill  of  lading  imports 
a  contract  that  the  goods  shall  be  stowed  under  deck,  and  parol  evidence  of 
consent  to  their  being  stowed  on  deck  is  inadmissible ;  but  it  may  be  shown 
that  there  was  a  general  usage  of  the  trade  in  these  goods  which  sanctioned 
stowine  on  deck,  and  modified  the  meaning  of  the  biU  of  lading.  —  Wood  <& 
Co.  V.  The  Schooner  *♦  Sallie  C.  Morton,**  etc.,  U.  S.  Dist  Ct  N.  J.,  N.  J.  L. 
J.,  Oct,  p.  301. 

Jettison,  —  The  owner  of  that  part  of  the  careo  which  is  jettisoned  has  a 

lien  on  the  vessel  for  a  contributory  share  of  the  Toss.  —  Ibid. 

Collision  —  Lien  of  injured    upon  oj^ending  vessel,  —  The   owner  of   a 

vessel  injured  by  a  collision  is  limited  in  his  recovery  to  the  value  of  the 
offending  ship  and  her  freight,  immediately  subsequent  to  the  collision,  and 
has  no  hen  or  claim  upon  tKe  insurance  received  bv  her  owner.  — The  "  Pes- 
tigo,"  U.  S.  Dist  Ct  East  Dist  Mich.,  Cent  L.  3.\  Oct  10,  p.  286. 

Salvage,  —  In  cases  of  assistance  rendered  to  vessels  in  distress,  the  court 

holds  that  it  will  hardly  do  to  adopt,  as  applicable  to  salvage  service  upon 
the  inland  waters  of  the  great  lakes,  a  measure  of  compensation  which  might 
prevail  or  be  deemed  proper  when  applied  to  such  service  upon  the  ocean, 
unless  an  exceptional  case  should  seem  to  demand  it  — £nsign  r.  Propeller 
"Peerless,"  U.  S.  Dist  Ct  East  Dist  Wis.,  Ch.  Leg.  N.,  Oct  18,  p.  41. 

Collision — Cont?%butory   neali^enee,  —  A  ferry-boat   having  run   into  a 

schooner  anchored  in  New  York  Bay,  and  both  vessels  having  been  found  to 
be  in  fault,  the  damages  were  equally  apportioned,  and  no  costs  were  awarded 
to  either  pa rtv.  —  Brush  et  al.  v.  the  Ferry-boat  "Plainfleld,"  U.  S.  Dist 
Ct  N.  J.,  N.  J.  L.  J.,  Nov.,  p.  331. 

Advancement.  —  Insurance  by  intestate  of  his  life,  for  the  benefit  of  his 
daughter.  —  A  father  insured  his  life  for  the  sole  benefit  of  a  daughter,  and 
subsequent!}'  died  intestate,  leaving  other  children.  The  question  arose 
whether  it  was  to  be  regarded  as  an  advancement,  and  if  so.  how  it  was  to  be 
valued.  Held,  that  an  advancement  must  once  have  been  part  of  the  ances- 
tor's estate,  which  would  otherwise,  upon  his  death,  have  descended  to  his 
heirs,  or  it  must  be  something  purchased  with  the  funds  of  the  father,  in 
the  name  of,  and  for  the  benefit  of,  the  child;  that  the  policy,  or  the  money 
secured  by  it,  never  having  been  under  the  control  of  the  parent  from  its 
inception,  constituted  no  part  of  his  estate;  but  in  so  far  that  it  was  pur- 
chased by  funds  of  the  father,  partook  of  the  character  of  an  advancement  — 
Rickenbacker  v.  Zimmerman  et  al.,  Sup.  Ct  S.  C,  Ins.  L.  J.,  Sept.,  p.  G83. 

Attachment.  —  What  is  sufficient  to  constitute.  —  To  constitute  an  attach- 
ment of  personal  property,  the  officer  must  actually  take  it  into  his  custody 
or  control ;  the  mere  taking  of  a  receipt  from  a  receiptor  does  not  constitute 
an  attachment  of  the  property  namea  therein.  —  In  re  Ashle}',  U.  S.  Dist 
Ct  Vt,  N.  B.  K.,  Sept,  p.  237. 

Same,  —  More  than  four  months  before  the  commencement  of  the  pn>- 

ceedings  in  bankruptcy,  the  sherifll',  having  writs  of  attachment  against  the 
bankrupt,  took  receipts  from  the  bankrupt  and  another  for  certain  specified 
property,  without  taking  possession  thereof,  and  made  return  that  he  had 
attached  it.  The  assignee  found  the  property  in  the  bankrupt's  possession, 
and  took  it.  Held,  tliat  the  sherifi's  proceedings  created  no  lien  upon  the 
property  as  against  bankruptcy  proceeaings.  —  Ibid, 

See  Constitutional  Law. 
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Attornky.  —  Defence  of  pauper  by  appointment  of  court.  — Counsel  appointed 
by  the  court  to  defena  a  pauper  prisoner  cannot  recover  from  the  county 
compensation  fox  professional  services,  nor  for  expenses  incurred  in  prepara- 
tion for  trial.  It  is  an  incident  of  the  office  of  counsel,  who,  lise  other 
officers  of  the  court,  hold  office  cum  onere,  to  render  gratuituous  services  in 
such  cases.  —  Wayne  County  v.  Waller  &  Seeley,  Sup.  Ct  Pa.,  W.  N.  C, 
Oct.  9,  p.  877. 

Bankruptcy.  —  What  passes  to  the  assignee.  —  A  license  or  permit  to  occupy 
certain  stalls  in  Washin&^ton  Market,  in  the  city  of  New  York,  which  is  valu- 
able, and  on  the  ownership  of  which  the  bankrupt  obtained  credit,  is  within 
the  purview  of  the  Bankrupt  Act,  and  will  pass  to  the  assignee.  —  In  re 
Gallagher  &  Lane,  U.  S.  Dist  Ct  South.  Dist  N.  Y.,  N.  B.  R.,  SepL, 
p.  224. 

Bill  of  Review.  —  The  rule  is  well  settled,  both  in  ancient  and  modem 
books,  that  before  a  bill  of  review  can  be  filed,  the  decree  must  be  first  obeyed 
and  performed.  There  is  wisdom  in  the  establisthment  of  such  a  rule,  anH  it 
ought  to  be  enforced.  —  Kicker  v.  Powell  et  al.,  U.  S.  Sup.  Ct.,  Wash.  L. 
Rep.,  Nov.  10,  p.  503. 

Same.  —  The  right  to  file  a  bill  of  review  without  leave  exists  onh-  when 

the  bill  is  brought  for  error  of  law  alone.  A  bill  of  review  on  newly  dis- 
covered matter,  as  well  as  error  of  law,  rests  on  the  discretion  of  the  court  — 
Ibid. 

Bills  akd  Notes.  —  See  Negotiable  Paper  ;  Chose  in  Action  ;  Conflict 
OF  Laws. 

Certiorari.  —  Change  of  venue.  —  On  a  change  of  venue  from  Montague 
County  to  Denton  County,  a  writ  of  certiorari  may  be  granted  from  the 
latter  to  the  clerk  of  the  court  of  the  former,  ordering  him  to  make  out  and 
send  up  a  complete  record  of  the  proceedings  had  in  his  court  prior  to  the 
change  of  venue.  —  Brown  v.  The  State,  Ct  App.  Texas,  Texas  ll  J.,  Oct  1, 
p.  71. 

Chattel  Mortgage.  —  Forfeiture — Equity  will  relieioe  against  —  Tender  must 
be  kept  good.  —  A  chattel  mortgage  vests  in  the  mortgagee  a  defeasible  title 
in  the  mortgaged  property,  which  becomes  absolute  at  law  on  failure  to  pay 
at  the  stipulated  time,  and  this  court  has  affirmed  the  right  of  redemption 
in  equitv  of  the  mortgageor,  notwithstanding  the  forfeiture.  But  a  tender 
after  default  where  possession  has  been  taken  by  the  mortgagee,  and  the 
tender  is  not  kept  good  by  bringing  the  money  into  court  "does  not  have 
the  effect  to  dischai^e  the  lien  and  revest  the  legal  title  in  the  mortgageor.  — 
Smith  V.  Phillips,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  Oct  2,  p.  422. 

Chose  in  Action.  — Assignment  of — Rights  of  bona  fide  holder  against  as- 
signor.  — A  bona  fide  purchaser,  for  value,  of  a  non-negotiable  chose  in  action, 
from  one  upon  wnom  the  owner  has,  by  assignment  conferred  the  apparent 
absolute  ownership,  when  the  purchase  is  made  upon  the  faith  of  such 
apparent  ownership,  obtains  a  valid  title  as  against  the  real  owner,  who  is 
estopped  from  asserting  title  thereto.  —  Combes  v.  Chandler,  Sup.  Ct  Com. 
Ohio,  Alb.  L.  J.,  Oct  18,  p.  812. 

Same.  —  B.  makes  and  delivers  his  non-ne^tiable  promissory  notes  to 

C,  from  whom  they  are  obtained  by  fraud,  misrepresentation,  and  without 
adequate  consideration.  The  assignee  having  thus  obtained  them,  transfers 
them  to  W.,  who  is  a  bona  fide  purchaser  for  value,  before  due,  without 
notice.    Held,  C.  cannot  reclaim  tne  notes  from  W.  —  Ibid. 

Assignment  of  does  not  avail  as  aaainst  subsequent  attaching  erediior 

without  notice. — An  assignment  of  a  chose  in  action  is  not  complete,  so  as 
to  vest  an  absolute  title,  until  notice  is  given  to  the  debtor.  This  is  so  not 
only  as  regards  the  debtor,  but  likewise  as  to  third  persons ;  and  an  attach* 
ment  by  a  creditor  in  the  period  intervening  between  the  assignment  and 
such  notice,  will  take  preference  over  the  assignment  An  attorney  who 
has  recovered  a  judgment  which  is  subsequently  attached,  has  a  lien  for  his 
fees  that  is  prior  to  the  rights  of  the  attaching  creditor.  —  Carrighan  v.  Leath- 
erwood.  Sup.  Ct  Tenn.,  Ch.  Leg.  N.,  Oct  18,  p.  48. 
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Civil  Damaos  Liquor-Law. — Married  woman  and  her  children  may  join  in 
action.  —  A  married  woman  and  her  children,  constituting  one  family,  may 
join  in  an  action  for  the  loss  of  the  means  of  support,  against  those  who  have 
furnished  intoxicating  liquor  to  the  husband  and  father. — Koose  v.  Perkins 
et  al.,  Sup.  Ct  Nell..  N.  W.  Rep.,  Nov.  1,  p.  273. 

Several  persons  who  contribute  to  produce  intemperance^  liable,  —  Where 


a  number  of  persons  furnished  intoxicating  drinks  to  one  P.,  the  drunken- 
ness continuing  until  his  death,  held^  if  P.  died  from  the  effects  of  the  drunk- 
enness, all  those  furnishing  liquor  to  produce  it  were  liable.  —  Ibid, 

Common  Carrikrs. —  Stipulation  in  receipt  restricting  common-law  liability 
for  negligence,  void.  —  A  receipt  given  by  Adams  Express  Company,  on 
receiving  three  packages  for  transportation,  stated  that  it  was  agreecT  that 
the  express  company  were  forwarders  only,  and  not  to  be  held  liaSle  except 
for  the  fraud  or  negligence  of  the  company  or  their  servants ;  nor,  in  any 
event,  beyond  the  sum  of  $60.  The  receipt  contained  the  words,  *Walue 
asked,  not  g^iven."  Nevertheless  it  was  held  that  the  express  company 
were  responsible  as  common  carriers ;  and  that  if  the  goods  were  lost  by  their 
negligence,  the  shipper  was  entitled  to  the  full  value  of  his  goods;  and  that 
the  restriction  of  the  company's  liability  to  $50,  in  case  of  loss  by  their  negli- 
gence, was  unlawful  and  void.  —  Gait  et  al.  i;.  Adams  Express  Co.,  Sup.  Ct 
D.  C,  Wash.  L.  Rep.,  Oct  6,  p.  427. 

Same —  Chnission  of  shipper  to  advise  carrier  of  value  of  goods,  —  The 

omission  of  the  shipper  to  advise  the  carrier  of  the  actual  value  of  the  goods 
does  not  affect  his  right  in  case  of  their  loss  by  the  fault  of  the  latter,  unless 
the  carrier  was  thereby  justified  in  adopting  the  course  of  conduct  by  which 
the  loss  occurred.  —  Ibid. 

Contracts  restricting  liability  —  Express  companies. —  Three  bales  of  furs 

were  delivered  to  an  express  company  for  transportation,  the  receipt  given 
by  the  company  limiting  its  liability  to  $50  for  anv  loss  or  damage  to  any 
box,  package,  or  thing,  unless  the  just  and  true  value  thereof  was  therein 
stated.  Held,  that  the  shipper,  even  though  no  disclosure  of  value  had  been 
given,  was  entitled  to  recover  S50  on  each  of  the  three  bales.  —  Boskewitz  v, 
Adams  Express  Co.,  Sup.  Ct  111.,  Cent  L.  J.,  Nov.  15,  p.  389. 

Same.  —  Assent  of  the  shipper  to  the  terms  of  a  receipt  in  derogation  of 

the  carrier's  liability  is  a  question  of  fact  for  the  jury,  under  all  the  circum- 
stances of  the  case.  —  Ibid. 

Same.  —  An  express  company,  notwithsUmding  a  contract  made  with  a 

shipper  in  limitation  of  its  liability  as  a  common  carrier,  is  liable  for  loss  or 
damage  caused  by  the  negligenceof  a  railway  company,  or  its  agents,  em- 
ployed by  it  Tlie  failure  of  the  railroad  company  to  use  the  most  improved 
platforms  is  negligence  of  this  character. — Ibid, 

Conflict  of  Laws. — Negotiable  paper  — Note  executed  in  one  State,  and  nego- 
tiated in  another  at  usurious  dUcount. —  A  promissory  note  dated  as  of  a 
Slace  in  Maine,  and  delivered  to  the  holder  by  a  letter  mailed  at  a  place  in 
lassachusetts,  at  which  place  the  note  was  signed,  is  a  contract  made  or 
executed  in  Maine.  —  Bell  v,  Packard,  Sup.  Ct  Me.,  Hep.,  Nov.  5,  p.  590. 

Same. —  A  contract  will  be  so  construed  that  it  shall  have  binding  effect 

Thus,  a  promissory  note  which  was  dated  and  delivered  in  Maine,  where  it  is 
a  legal  obligation,  was  signed  and  mailed  in  Mtissachusetts,  where  it  is  void, 
will  oe  construed  to  be  a  contract  made  in  the  former  State.  —  Ibid. 

Satne. —  Where  a  note,  usurious  under  the  laws  of  Iowa,  was  executed  and 

dated  in  Missouri,  but  delivery  was  made  and  the  money  paid  in  the  State  of 
Iowa,  held,  that  such  defence  might  be  raised.  Dating  a  note  at  a  particular 
place  is  not  a  designation  of  such  place  as  the  place  of  payment  —  Hart  v. 
Wills,  Sup.  Ct  Iowa,  N.  W.  Rep.,  Oct  26,  p.  463. 

Constitutional  Law, — Law  impairing  obligation  of  contracts —  Taking  prop- 
erty without  due  process  of  law, —  The  United  States  cannot  any  more  than 
a  State,  interfere  with  private  rights,  except  for  legitimate  governmental 
purposes.    They  are  not   included  within  the  constitutional  prohibition 
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which  prevents  States  from  passing  laws  impairing  the  obligation  of  con- 
tracts, but,  equally  with  the  btates,  they  are  prohibited  from  deprivine  per- 
sons or  corporations  of  property  without  due  process  of  law.  —  Union  Pacific 
R.  Co.  p.  United  States,  U.  S.  Sup.  Ct.,  Ch.  Le^.  N.,  Nov.  1,  p.  57. 

Act  of  Congress  in  relation  to  Union  Pacific  Railroad. —  By  the  act  in  rela- 
tion to  the  charter  of  the  Union  Pacific  Railroad,  Congress  not  only  retains, 
but  has  given  special  notice  of  its  intention  to  retain,  full  and  complete 
power  to  make  such  alterations  and  amendments  of  its  charter  as  come  within 
the  legitimate  scope  of  legislative  power.  —  Ibid, 

Police  regulations, —  The  public  laws  of  Rhode  Island,  chap.  fi29,  which, 

subject  to  certain  exceptions,  prohibit  the  sale  of  any  merchandise  within 
one  mile  of  the  place  where  a  religious  society  is  holding  an  out-door  meet- 
ing, unless  the  society  consents  to  the  sale,  is  a  police  regulation,  and.  as  such, 
is  constitutional. — The  State  o.  Read,  Sup.  Ct  R.  I.,  Cent.  L.  J.,  Oct  31,  p. 
846. 

Discriminations  in  State  procedure  against  non-residents,  —  The  Code  of 

Nebraska  provides  that  an  attachment  mav  be  issued  against  a  non-resident 
of  the  State  without  the  undertaking  whicli  is  required  in  the  case  of  a  resi- 
dent. Held,  that  the  provision  is  not  in  conflict  with  the  requirement  of  the 
Federal  Constitution  (Art  IV.,  sec.  2),  that  the  citizens  of  each  State  shall  be 
entitled  to  all  privileges  and  immunities  of  citizens  in  the  several  States.— 
Marsh  v.  Steel,  Johnson  <&  Co.,  Sup.  Ct  Neb.,  Alb.  L.  J.,  Oct  11,  p.  290. 

Contempt.  —  Order  of,  must  be  definite  and  certain,  —  An  order  of  commit- 
ment for  contempt  until  the  furtiier  order  of  the  court,  is  too  indefinite.  All 
judgments  must  be  specific  and  certain,  such  as  the  defendant  may  readily 
understand  and  be  capable  of  performing.  If  the  committal  had  been  for  ft 
definite  period,  or  until  the  defendant  performed  a  specified  act,  the  judgment 
would  have  been  reviewable  on  error;  but  where  the  judgment  and  process  is 
^oid,  the  prisoner  may  be  released  upon  habeas  corpus.  —  The  reople  ex 
rel.  V,  Piepenbergh,  SheriflT,  Sup.  Ct  lU.,  Ch.  Leg.  N.,  Oct  18,  p.  41. 

Contract.  —  Proposal  and  acceptance  by  letter,  —  When  an  oflTer  is  made  by 
letter,  which  expressly  or  impliedly  authorizes  the  sending  of  an  acceptance 
of  such  ofier  by  post,,  and  a  letter  of  acceptance,  properly  addressed,  is 
posted  in  due  time,  held^  that  a  complete  contract  is  made  when  the  letter 
of  acceptance  is  posted,  though  such  letter  is  never  delivered  to  the  person 
to  whom  it  is  addressed.  —  Household,  etc.,  Ins.  Co.  v.  Grant,  £ng.  Ct  App., 
Cent  L.  J.,  Oct  3,  p.  271. 

Sale  — Representations  of  vendor,  —  In  a  sale  of  stock,  lease,  and  fixtures 

of  a  drug-store,  the  vendor  put  a  value  upon  the  whole  concern,  which 
the  vendee,  who  had  had  no  experience  in  tne  drug  business,  relying  upon 
the  truth  of  the  vendor's  statement  agreed  to  pay.  In  an  ejectment  upon  a 
mortgage  given  to  secure  part  of  the  purchase-money,  held,  that  the  be- 
lief of  the  vendor  that  the  statements  made  by  him  were  true  would  not 
prevent  the  vendee  from  setting  up  the  falsity  of  such  statements  as  a  de- 
fence ;  for  the  vendee  was  no  less  deceived,  and  the  vendor,  if  he  chose  to 
allow  the  vendee  to  contract  on  the  faith  of  such  statements,  was  bound  to 
know  that  thev  were  true.  —  Bower  v,  Fenn  et  ux.,  Sup.  Ct  Pa.,  W.  N.  C, 
Oct  80,  p.  431.  ^ 

Contract  with  municipal  corporation  —  Extension  of  time  for  eompUiina 

contract.  —  A  contract  having  been  entered  into  for  the  performance  of  work 
in  grading  a  street,  and  the  time  mentioned  in  the  contract  for  the  perform- 
ance of  the  work  having  expired,  and  the  contractor  having  appliea  for  an 
extension  of  the  time,  and  the  board  of  supervisors  having  rerused  to  grant 
such  extension  of  time,  but  the  board  thereafter  made  an  order  for  the  exten- 
sion of  time,  held,  that  the  order  was  unauthorized,  and  void.  — Turner  v. 
Dougherty,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  Oct  11,  p.  132. 
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Corporations.  —  Ultra  vires  —  Laches.  —  Where  a  corporation  has  acted 
under  a  contract,  and  received  the  benefits  arising  under  it,  it  is  not  compe- 
tent for  it  to  deny  its  validity  as  being  **  ultra  vires."  — Dimple  ».  O.  &  M. 
R.  Co.,  U.  S.  Cir.  Ct  South.  Dist  111.,  Ch.  Leg.  N.,  Oct  26,  p.  60. 

•^-^  Provision  in  charter  as  to  notice  of  annual  meetings  to  choose  managers, 
mandatory,  —  Where  the  act  incorporating  a  company  prescribes  annual 
meetings  for  the  election  of  managers,  and  declares,  **  of  said  meeting  notice 
shall  be  given  in  two  newspapers  published  in  the  city  of  Washington,  at 
least  two  weeks  previous  thereto,"  it  was  heldy  that  this  provision  for  notice 
was  mandatory,  and  that,  where  the  notice  of  the  annual  meeting  was  pub- 
lished for  only  two  days,  such  meeting  had  no  legal  capacitv  to  enter  upon 
an  election  o^  managers ;  and  that  siibsequent  meetings,  held  upon  adjourn- 
ment from  the  original  meeting,  could  not  acquire  capacitv  by  those  adjourn- 
ments. Held,  further,  that  a  oy-law  of  the  company,  designating  a  time, 
but  not  a  place,  for  holding  the  annual  election,  aoes'  not  dispense  with  the 
public  notice  required  bv  the  charter,  or  render  that  provision  of  the  charter 
merely  directory.  —  United  States  ex  rel.  v.  McKelden  et  al..  Sup.  Ct  D.  C, 
Wash.  L.  Rep.,  Oct  27,  p.  464. 

Liability  of  stockholders  —  Transfer  of  stock  as  collateral.  —  Where  the 

holder  of  stock  as  collateral  security  transfers  the  shares  to  his  own  name, 
he  makes  himself  liable  as  a  stockholder,  for  the  benefit  of  creditors.  —  Ger- 
man National  Bank  v.  Case,  U.  S.  Sup.  Ct,  Pac  Coast  L.  J.,  Oct  18,  p. 
156;  Rep.,  Oct  8,  p.  449. 

Same.  —  The  mere  transfer  of  stock  for  a  nominal  price,  or  to  one  who 

holds  for  the  assignor,  will  not  relieve  the  actual  owner  from  the  liabilities 
of  a  stockholder  to  the  creditors.  —  Ibid. 

Special  charters  of  Territory  of  Kansas  —  Corporations  to  be  organized 

under  general  laws.  —  The  provisions  of  sec.  26,  cnap.  28,  General  Statutes, 
are  invalid  and  void  so  far  as  they  attempt  to  authorize  corporations  or^n- 
ized  under  special  acts  of  the  Territory  of  Kansas,  to  continue  in  the  enjoy- 
ment and  exercise  of  the  powers,  privileges,  and  franchises  conferred  on 
them  by  their  special  acts  of  incorporation,  without  any  limitation  as  to 
time,  as  in  conflict  with  sec.  1  of  art  12  of  the  State  Constitution,  provid- 
ing that  corporations  shall  be  created  under  general  laws.  —  The  State  v, 
Lawrence  Bridge  Co.,  Sup.  Ct  Kan.,  Cent  L.  J.,  Nov.  7,  p.  872. 

County  Trsasurbb.  — Liability.  —  The  responsibility  of  a  county  treasurer, 
in  the  absence  of  anv  statute  enlarging  it,  is  measured  by  the  common-law 
rule  applicable  to  bailees  for  hire,  other  than  common  carriers  and  inn- 
keepers. The  statutory  official  bond  of  a  county  treasurer  does  not  increase 
his  responsibilitv,  but  its  office  is  to  secure  the  performance  of  his  legal  obli- 

fations.  —  Cumberland  County  v.  Pennell,  Sup.  Ct  Me.,  Cent  L.  J.,  Oct 
7,  p.  806. 

Criminal  Law.  —  Evidence.  —  Statements  made  to  the  prisoner  in  respect 
to  his  connection  with  the  alleged  offence  are  admissible  to  show  his  con- 
duct when  the  statements  were  made,  but  not  as  evidence  of  the  truth  of  the 
statements.  —  The  People  v.  Ah  Yute,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  Sept 
27,  p.  94. 

Larceny —  Conversion  by  jeweller  of  lost  property,  — If  property  is  found 

in  the  highway,  and  the  finder  takes  possession  of  it  not  intending  to  steal  it 
at  the  time  of  the  original  taking,  he  is  not  rendered  guilty  of  larceny  by  any 
subsequent  felonious  intention  to  convert  it  to  his  own  use.  — The  State  v. 
Clifford,  Sup.  Ct  Nov.,  Rep.,  Oct  1,  p.  486. 

Verdict  must  specify  offence.  —  A  judgment  of  conviction  will  be  reversed 

unless  the  verdict  finds  the  defendant  guilty  of  the  offence  chained  in  the 
indictment  or  some  offence  included  within  the  offence  so  charged.  A  verdict 
entered  in  these  words,  **  We,  the  jury,  do  find  the  defendant  guilty  of  the 
indictment  as  charged  to  him,"  will  not  support  a  judgment  of  conviction.  — 
The  People  v.  Ah  Gow,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  Oct  11,  p.  186. 
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Same.  —  The  court  should  direct  the  jury  to  return  their  Terdict  in  proper 

form.  —  Ibid, 

Indictment  far  murder —  Principal  and  accessory.  — An  indictment  that 

A.  gave  the  mortal  blow,  and  that  B.  was  present  aiding  and  abetting,  is 
sustained  by  evidence  that  B.  gave  the  mortal  blow,  and  A.  was  present  aid- 
ing and  abetting,  and  it  is  wholly  immaterial  whether  it  is  oorrecUjr  stated 
in  the  indictment  that  either  or  both  did  it.  —  The  State  v.  Blair,  bup.  Ct 
Mo.,  Cent  L.  J.,  Nov.  14,  p.  886. 

Same  —  Necessary  allegation  oa  to  infliction  of  wound,  —  An  indictment 


for  murder  must  allege  an  assault  and  the  nature  thereof,  a  mortal  woundine 
of  the  deceased,  and  that  the  deceased  died  of  such  wounds  within  a  vear  ana 
a  day;  and  the  averment  that  "the  defendant  did  kill  and  murder"  the 
deceased,  without  averring  that  he  died  of  the  wounds,  is  but  a  statement  of 
a  legal  conclusion,  and  is  insufficient.  —  Ibid. 

Admissibility  of  evidence  of  threats.  —  In  a  prosecution  for  murder,  evi- 


dence of  previous  threats  made  by  the  deceased  a^inst  the  defendant,  and 
communicated  to  the  defendant  "^before  the  homicide,  is  not  necessaril? 
admissible,  without  regard  to  the  evidence  or  the  facts  relating  to  the  homi- 
cide.—  The  People  o.  Xaing,  Sup.  Ct  Cal.,  Oct  4,  p.  107. 

Irregularities  waived.  —  Objection  to  the  mode  of  summoning  grand  juries 

must  be  made  by  challenge,  or  by  plea  in  abatement,  before  tiie  accused 
pleads  to  the  inmctment,  or  it  will  be  waived.  — Brown  v.  The  State,  Sup. 
Ct  Neb.,  N.  W.  Rep.,  Oct  4,  p.  238. 

Damages.  — Measure  of  for  conversion  of  goods,  or  for  their  non-delMtry 
according  to  contract.  —  In  actions  either  upon  contract  for  the  non-delivery 
of  ^oods,  or  for  the  tortious  taking  or  conversion  of  the  same,  unless  the 
plaintiff  is  deprived  of  some  special  use  of  the  property  anticipated  by  the 
wrong-doer,  and  in  the  absence  of  proof  of  circumstances  wnich  would 
entitle  the  plaintiff  to  recover  exemplary  or  punitory  damages,  the  measure 
of  damages  is :  1.  The  value  of  the  chattels  at  the  time  and  place  when 
and  where  the^'  should  have  been  delivered,  or  were  converted,  with  interest; 
2.  If  the  defendant,  in  case  of  conversion,  has  sold  the  chattels,  the  plaintiff 
may  elect  to  recover  the  amount  for  which  they  were  sold;  8.  If,  in  case  of 
conversion,  the  defendant  still  has  at  the  time  of  the  trial  the  possession  of 
the  chattels,  the  plaintiff  mav  elect  to  recover  their  present  vfdue.  — Ingram 
V.  Rankin,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  Oct  30,  p.  19. 

Measure  of  for  personal  injuries.  —  A  plaintiff  complaining  of  a  personal 


injurv  is  entitled  to  compensation  for  the  pain  undergone,  the  effects  on  the 
health  according  to  the  decree  and  probable  duration,  the  incidental  expenses 
and  pecuniary  Toss;  and  if  it  appear  that  a  jury  must  have  omitted  to  take 
into  account  any  of  these  heads  of  damages,  and  that  the  verdict  is,  under 
the  circumstances,  unreasonablv  small,  it  is  competent  to  a  court  to  order 
a  new  trial  at  the  instance  of  tne  plaintiff,  although  there  is  no  misdirection 
by  the  judge,  nor  mistake  or  misconduct  on  the  part  of  the  jurv.  — Phillips  r. 
South- Western  R.  Co.,  Eng.  Ct  App.,  Cent  L.  J.,  Nov.  t,  p.  366;  Alb. 
L.  J.,  Oct  25,  p.  332. 

Divorce. — Whether  an  agreement  between  husband  and  wife  in  respect  to 
alimony,  made  for  the  purpose  of  facilitating  a  divorce,  would  not  be  void, 
qucere.  The  court  inclines  to  the  opinion  that  it  would.  —  Stilaon  v,  Stilson, 
Sup.  Ct  Conn.,  Am  L.  Rec,  Oct.,  p.  326. 

Affidavit  for  service  by  publication. — The  affidavit  for  service  by  publi- 
cation in  a  divorce  case  is  jurisdictional,  and  unless  it  conform  substantially 
to  the  statutory  requirements,  the  court  will  notacquire  jurisdiction.  —  Atkins 
v.  Atkins,  Sup.  Ct  Neb.,  N.  W.  Rep.,  Oct  11,  p.  266. 

Easement.  —  See  Real-Estate  Law. 
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Erbor.  —  Error  coram  nobis.  —  Irregularities  in  appointing  arbitrators,  or  in 
their  proceedings,  when  apparent  on  the  record,  may  be  corrected  by  writ  of 
error,  but  those  which  are  made  apparent  by  extrinsic  proof  can  be  corrected 
only  bv  the  court  below.  —  Wilcox  v.  Payne,  Sup.  Ct.  Pa.,  W.  N.  C,  Oct. 
23,  p.  4X9. 

Etidxncv  —  Comparison  of  handtoriting,  —  In  proving  handwriting  by  com- 
parison, the  handwritinjg  used  as  a  standard  must  be  either  an  admitted 
signature  or  be  established  by  clear  and  undoubted  proof.  —  Hatch  v.  The 
State,  Ct  App.  Texas,  Texas  L.  J.,  Oct.  8,  p.  81. 

Impeachment  of  witness  by  showina  his  different  statements.  —  Whilst  the 

credit  of  a  witness  may  be  impeached  by  proof  that  he  has  made  statements 
out  of  court  contrary  to  what  he  has  testified  on  the  trial,  yet  it  is  only  in 
such  matters  as  are  relevant  to  the  issue  that  a  witness  can  be  contradicted ; 
and  this  can  only  be  done,  in  the  cas&  of  verbal  statements,  by  directing  the 
attention  of  the  witness  to  the  time,  and  the  place,  and  the  person  to  wnom 
be  has  made  the  supposed  contradictory  statement.  —  Walker  v.  The  State, 
Gt.  App.  Texas,  Texas  L.  J.,  Oct.  1,  p.  66. 

Testimony  taken  de  bene  esse.  —  The  statutory  provision  for  taking  testi- 
mony tie  bene  esse  is  intended  to  give  parties  litigant,  in  all  substantial 
respects,  the  full  benefit  of  testimony  not  otherwise  to  be  obtained,  and 
includes  the  production  of  books  and  papers  material  as  evidence.  —  United 
States  V.  Samuel  J.  Tilden,  U.  S.  DUt  Ct.  South.  Dist.  N.  Y.,  Int  Rev.  Rec., 
Nov.  10,  p.  862. 

Same.  —  The  power  to  compel  the  production  of  books  and  papers  covers 

such  documents  onU'  as  would  be,  **if  produced,  competent  and  material 
evidence  for  the  party  applying  therefor.  It  does  not  permit  an  inquisition 
into  private  records,  on  tne  mere  possibility  that  something  may  be  found  to 
refresh  the  recollection  of  a  witness,  such  records  not  bemg  in  themselves 
relevant  to  the  case.  —  Ibid. 

Cross-examination.  —  A  witness,  upon  cross-examination,  may  be  ques- 
tioned concerning  his  p&st  life,  for  the  purpose  of  aifectin?  his  credibility  as  a 
witness.  —  Wick  v.  Lippman,  Sup.  Ct  Nev.,  Pac.  Coast  L.  J.,  Oct  4,  p"  118. 

ExxcuTiON.  —  Levy  upon  unripe  growing  crops. — A  levy  upon  unripe  and 
growing  crops,  made  at  a  time  when  it  cannot  be  expected  to  be  fully  exe- 
cuted by  a  sale  of  the  crops  durinje  the  life  of  the  writ,  and  evincing  an 
intention  to  hold  such  levy  for  a  time,  merely  as  security,  is  invalid  as  to 
subsequently  acquired  liens  upon  such  crops.  —  Burleigh  v.  Piper,  Sup.  Ct 
Iowa,  N.  W.  Rep.,  Oct  18,  p.  408;  Ch.  Leg.  N.,  Oct  25,  p.  64;  Cent  L.  J., 
Oct  31,  p.  847. 

Membership  in  Philadelphia  Stock  Exchange  not  subject  to.  —  By  the  con- 
stitution of  the  Philadelphia  Stock  Exchange,  it  was  provided  that  member- 
ship might  be  sold,  with  the  consent  of  the  Exchange,  and  the  balance  of  the 
proceeds,  after  satisfying  the  owner's  debts  to  members,  was  to  be  paid  to 
the  owner.  Held^  that  such  membership  in  the  Exchange  is  not  property 
subject  to  execution  in  any  form,  but  that  it  is  a  mere  personal  privilege  or 
license  to  buy  and  sell  at  the  meetings  of  the  board.  It  cannot  be  levied 
on  and  sold  under  a  fieri  faciaSy  ot  attachment  execution.  —  Pancoast  v. 
Gowen,  Sup.  Ct  Pa.,  W.  K.  C,  Nov.  13,  p.  467. 

ExEMPTiOK  Laws.  —  Claim  must  be  made  in  attachment  ca^es,  when.  —  The 
claim  for  the  benefit  of  the  exemption  laws,  by  a  defendant  who  is  served  in 
an  attachment  execution,  must  be  made  at  the  term  to  which  the  process  is 
returnable,  and  before  the  plaintiff  has  taken  anv  step  to  his  detriment.  A 
claim  not  made  until  after  the  plaintiff  has  filed  interrogatories  and  proof 
of  service  of  a  rule  to  answer,  is  too  late.  —  Mulang  v.  Entriken,  t)up.  Ct 
Pa..  W.  N.  C,  Oct  2,  p.  874. 

Head  of  family. — The  husband  is  the  head  of  the  family,  within  the 

meaning  of  the  statute  exempting  from  execution  certain  horses  with  which 
he  habitually  earns  his  living.    Such  property  belonging  to  the  wife  before 
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her  marriage,  and  used  for  the  fiimily  support,  is  not  exempt  from  execution 
levied  under  a  judgment  against  her.  —  Van  Doren  v.  Marden,  Sup.  Ct.  Iowa, 
Rep.,  Oct  1,  p.  428. 

Waiver  of  exemptions  by  acquiescence  in  levy  —  Estoppel,  —  Where  the 

owner  of  exempt  personal  property,  being  present,  makes  no  claim  of  exemp- 
tion, but  permits  a  levy  to  be  made  thereon,  and  the  property  to  be  taken 
away,  witnout  objection,  he  will  be  deemed  to  have  waived  his  right  of 
exemption,  and  will  be  estopped  from  afterwards  assertinj?  the  same. — 
Angell  V.  Johnson,  Sup.  Ct  Iowa,  N.  W.  Rep.,  Oct  11,  p.  887. 

Federal  Courts.  —  Jurisdiction — Administration^ — The  Circuit  Court  of  the 
United  States,  as  a  court  of  equity,  has  jurisdiction  to  call  an  administrator 
to  account,  who  has  in  the  course  of  his  trust  defrauded  the  estate,  notwith- 
standing the  Probate  Court  may  have  passed  a  decree  finally  settling  his 
accounts  and  discharging  him.  —  Bokkellen  v.  Cook  et  al.,  0.  S.  Cir.  Ct 
Dist  Nev.,  Pac  Coast  L.  J.,  Sept  27,  p.  98. 

Same  —  Citizenship.  —  Under  sec.  1  of  act  of  Congress  of  March  3,  1875, 

an  assignee  can  prosecute  an  action  in  tort  in  the  United  States  Circuit 
Court,  without  regard  to  the  citizenship  of  the  assignor.  The  jurisdiction 
depends  upon  the  citizenship  of  the  party  to  the  record.  The  provision 
of  the  statute  against  the  acquiring  of  jurisdiction  by  assignment  is  confined 
to  suits  founded  on  contract  —  Ibid, 

Removal  of  causes  —  Jurisdiction  of  Federal  court,  —  The  statute  pro- 
viding for  the  removal  of  cau-^es  from  a  State  to  a  Federal  court,  to  authorize 
such  removal,  requires  that  there  shall  be  a  controversy  wholly  between 
citizens  of  different  States,  and  that  that  controversy  can  be  fully  deter- 
mined as  between  them,  and  that  one  or  more  of  the  plaintiffs  or  defendants 
shall  be  interested  in  such  controversy.  It  does  not  say  that  it  shall  be  the 
main  controversy,  or  the  principal  one,  but  only  that  there  shall  be  a  con- 
troversy. Hence,  if  there  is  a  controversy  between  citizens  of  difierent 
States,  and  the  statute  has  been  complied  with  so  as  to  authorize  a  removal, 
then  the  removal  takes  the  whole  suit;  and  where  there  is  a  controversy,  but 
not  the  principal  one,  the  removal  takes  the  principal,  and  all  other  contro- 
versies m  the  cause,  to  the  Federal  court.  —  Farmers*  Loan  and  Trust  Co. 
V,  C.  P.  &  S.  R.  Co.,  U.  S.  Cir.  Ct  North.  Dist  111.,  Ch.  Leg.  N.,  Nov.  8,  p.  65. 

Fraudulent  Conveyances. — Assignment  to  secure  existing  debt  and  futtm 
advances^  not  necessarily  fraudulent.  —  A  bona  fide  assignment  of  the  whole 
of  a  debtor^s  property,  present  and  future,  by  way  of  mortgage  to  secure  an 
existing  debt  and  future  advances  to  a  certain  amount,  is  not  void  as  against 
the  creditors  of  the  grantor,  under  the  13  Eliz.,  c.  5,  as  necessarily  tending 
to  defeat  or  delay  them.  —  £x  parte  Uttmes,  Re  Bamford,  £ng.  Ct  App., 
Week.  Jur.,  Oct  2,  p.  376. 

Gift.  —  When  perfected.  —  A  gift  of  an  insurance  policy,  where  the  policy  is 
delivered  to  the  donee,  and  transmitted  to  the  insurance  company,  with  the 
instructions  of  the  donor  to  make  the  same  payable  in  accoraance  with  the 
donee's  wishes,  is  sufficiently  perfected  to  constitute  a  valid  gift  beyond  the 
power  of  the  donor  to  repudiate.  —  Chittenden  v.  Phcenix  Life  Ins.  Co.i  Sup. 
Ct  Mich.,  Ch.  Leg,  N.,  Nov.  1,  p.  60. 

Guaranty.  — Liability  of  guarantor  conditional  —  Laches.  — Where  a  gu*^• 
anty  of  collection  is  given,  the  principal  must  be  prosecuted  to  judgment  ind 
execution  with  due  diligence.  Upon  a  guaranty  upon  a  mortga^  a  delay  of 
nine  months  to  enforce  the  mortage  constitutes  laches.  —  Nortoem  Ins.  Ca 
V.  Wright,  Ct  App.  N.  Y.,  Week.  Jur.,  Nov.  6,  p.  471. 

Acceptance  of  guaranty  —  Notice,  — There  must  be  an  acceptance  of  «n 

offer  ot  guaranty,  and  a  notice,  express  or  implied,  to  the  guarantor  of  such 
acceptance.  Where  the  whole  of  the  transaction  is  connected,  and  of  such 
a  nature  as  to  give  the  guarantor  notice  that  his  guaranty  is  accepted,  no 
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formal  or  specific  notice  need  be  given  him.  —  Thompson  v.  Glover,  Ct.  App. 
Ky.,  Rep.,  Jlov.  5,  p.  689. 

Husband  and  Wife.  —  See  Suretyship. 

Iksubakce.  —  Reinsurance  —  Measure  of  reinsurance  liability. — Where  a  loss 
occars  on  a  policy  of  reinsurance,  the  liability  of  the  reinsurer  is  not  contin- 

fent  on  the  amount  paid  by  the  reinsured,  nor  upon  any  payment  whatever 
y  him,  but  he  is  liable  for  all  that  the  reinsured  becomes  liable  to  pay  by 
reason  of  such  loss.  —  Gantt  v.  American  Ins.  Co.,  Sup.  Ct.  Mo.,  Cent  L.  jC, 
Oct  3,  p.  267. 

Life  insurance  —  Provision  against  suicide  —  Suicide  from  insanity.  —  An 

act  of  suicide,  committed  by  the  assured  under  an  insane  impulse,  which 
deprived  him  of  the  capacitv  of  governing  his  conduct  in  accordance  with 
reason,  is  not  a  voluntary  seli-destruction,  or  within  the  provision  of  a  policy 
against  suicide.  —  Newton  v.  Mutual  Benefit  Life  Ins.  Co.,  Ct  App.  "S.  Y., 
Rep.,  Oct  15,  p.  605. 

—'—  Stipulation  against  increasina  risk.  —  Neglect,  or  omission  to  mention,  at 
the  time  of  application  for  a  policy  of  insurance,  the  existence  of  a  carpenter- 
shop  in  close  proximity  to  the  building  insured,  and  the  subsequent  erection 
of  a  new  building  adjoining  the  house  insured,  without  notice  to  the  com- 
pany, is  such  an  increase  of  risk  as  will  vitiate  a  policy  of  insurance  con- 
taining the  following  conditions:  "The  insured  hereby  covenants  that  the 
representation  given  in  the  application  for  this  insurance  is  a  warranty  on 
the  part  of  the  insured,  and  contains  a  just,  full,  and  true  exposition  of  all 
the  tacts  and  circumstances  in  resard  to  condition,  situation,  value,  and  risk 
of  the  property;"  and  further,  that  "if,  after  insurance,  the  risk  shall  be 
increased  by  any  means  whatsoever,  *  *  *  and  the  assured  shall  neglect 
to  notifv  the  conipany  of  said  increased  risk,  such  insurance  shall  be  void."  — 
Pottsville,  etc.,  Ins.  Co.  v.  Horace,  Sup.  Ct  Pa.,  W.  N.  C,  Nov.  18,  p.  461. 

Material  concealment  by  insured.  —  In  a  proposal  by  M.  to  an  assurance 

office  for  an  assurance  on  his  life,  in  answer  to  the  question,  "  Has  a  proposal 
ever  been  made  on  your  life  at  any  other  office  or  offices?  If  so,  where? 
Was  it  accepted  at  the  ordinary  premium,  or  an  increased  premium,  or 
declined?"  his  answer  was,  "Insured  now  in  two  offices  for  £16,000,  at  ordi- 
nary' rates.  Policies  effected  last  year."  The  proposal  was  accepted,  but  the 
office  subsequently  ascertained  that  the  life  of  M.  had  been  declined  by  sev- 
eral offices.  Hela,  that  there  had  been  a  material  concealment,  and  that  the 
office  was  entitled  to  have  the  contract  set  aside. — London  Assurance  v. 
Munsel,  Eng.  Ct  Ch.,  Ins.  L.  J.,  Sept,  p.  714. 

Agent  represents  the  company  only.  —  As  to  all  preliminary  negotiations* 

the  agent  acts  only  on  behalf  of  the  company;  and  a  company  may  not 
escape  the  consequences  of  the  fraud  or  mistake  of  the  agent  by  inserting  a 
stipulation  in  the  policy  that  such  agent  shall  be  deem^  the  agent  of  the 
insured,  who,  at  the  time  of  applying  for  the  policy,  was  ignorant  of  the 
insurer's  intention  so  to  stipulate.  —  Eilenberger  v.  Protective  Mutual,  etc, 
Co.,  Sup.  Ct  Pa.,  W.  N.  C,  Oct  2,  p.  863. 

Mutual  company — Status  of  during  negotiations, — In  the  case  of  a  mutual 

fire  insurance  company,  membership  dates  only  from  the  consummation  of  the 
contract  During  negotiations  for  insurance,  a  mutual  company  occupies  no 
other  or  better  position  than  one  organized  on  the  stock  plan.  —  Ibid. 

Stipulation  in  policy  oa  to  insurance  ceasing  in  case  of  levy.  —  A  mere 

technical  levy  upon  real  estate,  under  judicial  process,  unaccompanied  by 
chan^  of  possession  or  an  increase  of  risk,  will  not  avoid  a  policy  ot  insurance 
containing  a  condition  that  the  insurance  "  should  cease  from'  the  time  the 
property  insured  should  be  levied  upon,  or  taken  into  possession  or  custody 
under  any  proceeding  in  law  or  in  equity."  —  Smith  v.  Farmers  and  Mechanics' 
Mutual  Fire  Ins.  Co.,  Sup.  Ct  Pa.,  W.  N.  C,  Oct  2,  p.  866. 
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Reinsurance  —  Relation  of  parties  —  When  right  of  action  accrues  to  rein- 

surecL  —  A  contract  of  reinsurance  creates  no  privity  between  the  reinsurer 
and  the  original  insured.  The  reinsured,  to  maintain  his  action  against  the 
reinsurer,  is  not  obliged  to  show  that  he  has  paid  the  loss,  but  may  at  once 
bring  suit,  to  which  the  reinsurer  may  make  the  same  defence  which  the 
reinsured  can  make  against  the  original  assured ;  or  the  former  may  await  a 
suit  by  the  latter,  ana  give  notice  of  it  to  the  reinsurer,  and  on  beine^  subject 
to  damages,  recover  them,  together  with  the  costs  and  expenses  of  the  litiga- 
tion, from  the  reinsurer.  —  Gantt  v,  American  Ins.  Co.,,  Sup.  Ct  Mo.,  Cent 
L.  J.,  Oct  8,  p.  267. 

Notice  to  reinsurers  of  suit  — Judgment  conclusive  against  them.  —  Where, 


after  notice  of  suit  threatened  or  begun  against  the  reinsured,  the  reinsurers 
do  not  disapprove  of  its  contestation  by  the  reinsured,  the  latter  shall  be 
deemed  to  have  been  required  by  the  reinsurers  to  defend  the  same ;  and  such 
defence,  when  made  in  good  faith,  will  render  any  judgment  obtained  by  the 
original  insured,  binding  on  the  reinsurers  as  to  all  matters  which  could  have 
been  litieated,  and  make  them  liable  for  the  costs  and  expenses  of  the  litiga- 
tion. —  Ibid. 

Judgment.  —  Fraud  for  which  equity  will  set  aside.  —  The  frauds  for  which  a 
bill  in  chancery  will  be  sustained  to  set  aside  a  judgment  or  decree  between 
the  parties,  rendered  by  a  court  of  competent  jurisdiction,  are  frauds  extrin- 
sic or  collateral  to  the  matter  tried  by  the  first  court,  and  not  a  fraud  which 
was  in  issue  in  that  suit.  —  United  btates  v.  Throckmorton,  U.  S.  Sup.  Ct, 
Rep.,  Oct  16,  p.  481. 

Jurisdiction. —  When  a  summary  proceeding  is  given  by  statute,  and  is  in 
derogation  of  the  common  law,  the  necessary  jurisdiction  must  appear 
affirmatively  on  the  face  of  the  record,  or  the  proceeding  is  coram  non  judict, 
and  utterly  void.  —  Graser  v.  Fehr,  Sup.  Ct  Pa.,  W.  IS.  C,  Oct  80,  p.  429. 

Jurisdiction  of  State  over  Indian  reservation. —  The  criminal  laws  of  Wis- 
consin extend  over  the  Oneida  reservation,  and  crimes  committed  within  such 
reservation,  whether  by  Indians  of  that  tribe  or  others,  are  triable  in  the 
State  courts,  and  punishable  under  such  laws.  —  The  State  r.  Doxtater,  Sup. 
Ct  Wis.,  N.  W.  Rep.,  Oct  11,  p.  467. 

Marriage. —  When  reputation  not  sufficient  proof —  The  fact  that  a  man  and 
woman  live  and  cohabit  together  as  husband  and  wife,  holding  themselves 
out  as  such,  is  not  sufficient  to  establish  the  fact  of  a  marriage,  and  the  legit- 
imacy of  the  issue  of  the  cohabitation,  where  it  is  shown  that  during  the  life- 
time of  the  woman  the  man  was  married  in  regular  form  to  another  woman. 
In  such  case,  an  actual  marriage  to  the  first-mentioned  woman  must  be 
proved.  — Jones  v.  Jones,  Ct  App.  Md.,  Alb.  L.  J.,  Oct  11,  p.  ^8. 

Master  and  Servant.  — Liability  of  master  for  tort  by  servant— Shooivy 
by  servant.  —  R.  was  the  employee  of  defendants,  for  the  purpose  of  guard- 
ing their  brewery.  A  pistol  belonging  to  defendants  was  within  his  con- 
trol. Plaintifi^'s  intestate,  having  been  engaged  in  a  disturbance  at  the 
brewery,  was  retreating  therefrom,  when  he  was  shot  dead  by  R.  Held,  that 
such  killing  was  not  done  in  the  line  of  R's  duty,  and  that  defendants  were 
not  liable  therefor.  Admissions  of  an  aeent  are  not  binding  upon  a  prin- 
cipal, unless  part  of  the  res  gestce.  —  Golden,  Admr.,  v.  Newbrand,  Sup.  Ct 
Iowa,  N.  W.  Rep.,  Oct  18,  p.  425. 

Mining. —  Liability  for  surface  support. —  Where  there  are  two  mines,  one 
being  situated  immediately  above  the  other,  the  proprietors  of  the  lower 
mine  are  bound,  at  their  peril,  not  to  weaken  the  natural  support  of  the 
u{)per ;  and  if  they  do  so,  and  damages  ensue  to  the  owners  of  the  upper 
mine,  the  former  are  liable  for  such  damages,  even  though  there  be  no  neffh- 

fence  on  their  part  in  their  mining  operations.  —  Yandes  r.  Wright  Sup.  Ct 
nd.,  Cent  L.  J.,  Oct  81,  p.  348. 
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MoRTOAOK.  —  Appointment  of  receiver  pending  foreclosure,  —  Whether,  in  an 
action  to  foreclose  a  mortgage  of  lana,  where  the  securit}'  is  inadequate  and 
the  mortgagiutr  insolvent,  a  receiver  can  be  appointed  for  the  rents  of  the 
mortgaged  pr(>mises  pending  the  foreclosure,  qucere.  — Myton  tj.  Davenport, 
Sup.  Ct  Iowa,  N.  W.  Rep.,  Oct  11,  p.  864. 

MoBTOAOKS.  —  Purchaser  of  land  subject  to  mortgage  —  Liability  for  mortgage 
debt.  — Where  land  is  conveyed  subject  to  a  mortgage,  the  e^rantee  does  not 
undertake  or  become  bound,  by  a  mere  acceptance  of  the  deed,  to  pay  the 
mortgage  debt ;  but  if  a  grantee  takes  a  deea  containing  a  recital  tnat  the 
land  IS  subject  to  a  mortgage,  which  the  grantee  assumes,  or  agrees  to  pay,  a 
duty  i.4  imposed  upon  him  oy  the  acceptance,  and  the  kiw  implies  a  promise 
to  perform  it,  on  which  promise,  in  case  of  failure,  assumpsit  will  lie.  — 
Heim  V,  Vogel,  Sup.  Ct.  Mo.,  Kep.,  Oct.  1,  p.  438. 

Same. — Though  a  conveyance  of  land  "under  and  subiect**  to  the  pav- 

ment  of  a  mortgage  does  not,  of  itself,  create  an}'  personal  liability  on  tne 
part  of  the  grantee  directly  to  the  mortgagee,  yet  such  grantee  may,  by  con- 
tract with  his  grantor,  make  himself  directly  liable  to  the  mortgagee  for  the 
amount  of  the  mortgage,  even  though  his  grantor  was  not  so  liable.  —  Alerri- 
man  ».  Moore,  Sup.  Ct  Pa.,  W.  N.  C,  Oct  80,  p.  426. 

The  satisfaction  of  a  mortgage  on  the  record  may  be  shown  to  have  been 

entered  by  mistake,  and,  in  that  event  is  not  conclusive  as  between  the 
parties  to*  the  transaction.  —  West's  Appeal,  Sup.  Ct  Pa.,  W.  N.  C,  Oct 
30,  p.  427. 

A  mortgage  is  not  assignablCf  like  commercial  paper.  —  It  is  the  well- 
settled  law  ot  this  State,  that  a  mortgage  is  not  assignable  at  law,  like  com- 
mercial paper,  and  on  proceeding  for  toreclosure,  by  a  bona  fide  purchaser, 
the  mortgageor  may  interpose  any  defence  which  would  have  been  available 
against  the  original  payee.  So,  the  want  of  consideration  would,  if  proved, 
be  a  full  defence  to  such  proceedings. — Chicago  <&  S.  K.  Co.  v.  Lowenthal, 
Sup.  Ct  111.,  Ch.  Leg.  N.,  Oct  4,  p.  19. 

Assumption  of  mortgage  debt  by  grantee  of  premises,  —  Philpot  mort- 

gageor  of  certain  lands,  conveyed  them  to  Drew,  the  deed  reciting  that  Drew 
"assumes  and  agrees  to  pay,  as  part  of  the  purchase-money  therefor,"  the 
mortgage  debt  Drew  paid  four  annual  instalments  of  interest.  In  May, 
1877,  Jenkins,  assignee  of  Philpot  executed  to  Drew  a  full  release  from  any 
liability  under  the  clause  cited.  Bill  to  foreclose  was  filed  in  November, 
1877,  asking  for  a  deficiency  decree  against  Drew.  Held,  that  the  assuming 
grantee  of  mortgaged  lands  is  liable  to  the  mortgagee,  both  in  equity  and  at 
law.  Semble,  that  the  liability  assumed  cannot  he  released  without  the  con- 
sent of  the  mortgagee,  after  nis  acceptance  of  the  new  debtor,  and  such 
acceptance  may  he  presumed  from  the  receipt  of  interest  payments  from 
the  assuming  'grantee.  — Betts  v.  Drew,  U.  S  Cir.  Ct  North.  Dist  III.,  Ch. 
Leg.  N.,  Nov.  8,  p.  66. 

Municipal  Corporations.  —  Municipal  bonds  —  Mandamus.  —  Where  an 
act  provided  for  the  assessment  of  the  cost  of  street  improvement  upon  the 
abutting  properties,  the  object  of  such  provision  was  to  provide  a  fund  out 
of  whicn  to  reimburse  the  city,  but  the  bonds  issued  are  the  honds  of  the 
city,  and  mandamus  will  lie  to  compel  provision  for  their  payment  —  The 
Commonwealth  ex  rel.  p.  City  of  Pittsburgh,  Sup.  Ct  Pa.,  W.  N.  C,  Oct 
23,  p.  409. 

Ultra  vires  —  Negligence,  —  In  the  absence  of  express  legislative  author- 
ity, a  city  cannot  lawfully  grant  to  a  street-railroad  company  the  right  to 
operate  a  steam  motor  alon^^  its  streets ;  and  to  do  so  is  negligence  which  will 
render  the  city  liable  for  injuries  sustained  by  a  person  on  the  street  by 
reason  of  the  operation  of  the  motor.  —  Stanley  v.  City  of  Davenport  Sup. 
Ct  Iowa,  Cent  L.  J.,  Nov.  14,  p.  392. 

Proceedings  to  grade  streets.  —  In  proceedings  for  the  grading  of  streets, 

it  is  necessary  that  the  common  council  should  comply  with  the  require- 
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ments  of  the  charter,  in  order  to  charge  the  adjoining  lots  with  the  expense 
of  the  work.  —Hall  r.  City  of  Chippewa  Fallg,  Sup.  Ct  Wis.,  Wis.  L^.  N., 
Oct  2,  p.  428. 

Provision  in  charter  as  to  manner  of  aeleeting  newspapers  for  city  adver- 
tising— Particular  selection  cannot  he  enforced  by  mandamus. —  The  charter 
of  the  city  of  Troy  requires  the  common  council  to  '*  designate  not  to  exceed 
four  newspapers,  having  the  lai^st  circulation  in  the  city,  in  which  the  city 
advertising  shall  he  done."  Httd^  that  the  power  to  determine  the  quesUoii 
of  circulation  is  vested  in  the  common  council,  and  mandamus  will  not  lie 
to  compel  that  hody  to  designate  a  particular  paper,  even  though  it  may  be 
clear  tnat  such  paper  has  the  largest  circulation. — The  People  ex  re'l.  v. 
Common  Council  of  Troy,  N.  Y.  Ct.  App.,  Alb  L.  J.,  Oct.  4,  p.  269. 

Legislative  body  —  Quorum  —  Pecuniary  interest  of  members  works  a  dis' 

qualification  as  to  matters  touching  their  interest,  —  The  general  rule  of  the 
common  law  is,  that  members  of  a  legislative  body  or  municipal  boaid  are 
disqualified  to  vote  therein  on  propositions  in  which  they  have  a  direct  pecu- 
niary interest  adverse  to  the  State  or  municipality  which  they  represent  — 
Oconto  County  v.  Hall,  Sup.  Ct.  Wis.,  Wis.  Leg'  N.,  Oct  16.  p.  4. 

Same  —  Settlement  with  defaulting  official  where  members    are  inier^ 

ested  —  Mortgage  given  upon  consideration  thereof.  —  Where  a  board  of 
supervisors  is  composed  of  ten  members,  and  seven  are  present  six  are  a 
quorum  for  the  transaction  of  business.  Where  a  proposition  is  pending 
before  such  body  for  the  settlement  of  a  defaulting  county  treasurer's  account 
and  two  of  the  body  are  sureties  upon  the  treasurer's  bond,  they  are  disqual- 
ified from  voting,  by  reason  of  their  interest  and  the  votes  cast  by  them  are 
null  and  void,  and  the  board  could  not  act  upon  the  proposition,  there  bein^ 
but  five  disinterested  members  present  Where  a  settlement  is  made  by  a 
county  board  under  such  a  state  of  facts,  and  a  mortgage  given  by  thede> 
faulting:  treasurer,  held^  that  the  sureties  on  the  treasurer's  bond*  are  not 
released ;  that  the  mortgage  was  given  without  consideration,  and  that  an 
answer  setting  up  the  above  facts  is  a  good  defence  in  an  action  to  foreclose 
the  mortgage.  —  Ibid. 

Neolioence.  —  Fire  originating  from  sparks  from  an  engine  —  Questi4}n  of 
remote  or  proximate  cause  properly  submitted  to  jury.  —  The  plaintiff's  .<tore- 
house,  situated  ninety  feet  from  the  defendants'  railroad  track,  was  destroyed 
by  flre,  resulting  from  loose  straw  in  the  yard  being  ignited  bv  large  sparb 
from  the  defendants'  locomotive.  The  court  below  left  it  to  the  jury  to  de- 
termine whether  the  defendants'  negligence  in  allowini^  the  escape  of  law 
sparks  was  the  remote  or  proximate  cause  of  the  injury.  Held,  that  tbe 
question  was  properlv  submitted  to  the  jury.  — Pennsylvania  &  New  York  R. 
Co.  17.  Lacey,  Sup.  Ct  Pa.,  W.  N.  C,  Octl  2,  p.  868. 

Liability  of  public  charitable  institution  —  Negligence  in  selecting  icr- 


vants. — A.,  who  had  been  for  some  three  weeks  a  patient  in  the  Rhode 
Island  Hospital,  paying  SB  per  week,  brought  an  action  against  tbe  hos- 
pital for  damages,  alleging  severe  iniuries  caused  by  the  unskilfulness  and 
negligence  of  the  surgical  interne,  a  house  officer  of  the  hospital.  At  the 
trial,  a  verdict  for  the  defendant  was  directed  by  the  presiding  judge,  on  the 
ground  that  the  hospital,  bein^  a  public  charity,  was  exempt,  for  reasons  o( 
public  policy,  from  the  liability  charged.  On  exceptions  brought  by  A., 
neldj  that,  in  the  absence  of  legislative  provisions  granting  such  exemption, 
the  exemption  could  not  be  allowed,  public  poTicv  requiring  that  duty 
assumed  should  be  faithfully  performed.  Held,  further,  that  although  the 
attendant  physicians  and  surgeons  could  not  be  considered  the  servants  of 
the  hospital,  vet  the  hospital  was  responsible  for  the  exercise  of  reasonable 
care  in  selecting  them.  —  Glavin  v.  The  Rhode  Island  Hospital,  Sup.  Cu  R.  I" 
Alb.  L.  J.,  Oct  18,  p.  309;  Cent  L.  J.,  Oct  24,  p.  329. 

—  Overflow  of  reservoir  —  Vis  major.  —  The  defendants  were  the  owners  and 
occupiers  of  a  reservoir,  which  was  supplied  with  water  from  a  main  dram 
entering  the  reservoir  at  a  certain  inlet  and  the  surplus  water  in  the  ^ese^ 


DIGEST   OP   RECENT   CASES.  759 

NxoLiOENCic  —  Continued. 

voir  passing  out  at  a  certain  outlet  at  a  lower  level.  Owing  to  the  emptying 
of  a  large  quantity  of  water  from  the  reservoir  of  a  third  person  (over  wnom 
the  defendants  bad  no  control)  into  the  main  drain  at  a  point  above  the  de- 
fendants' premises,  and  to  an  obstruction  in  the  drain  at  a  point  below  their 
premises,  an  overflow  of  water  from  the  reservoir  upon  plaintiff's  premises 
was  occasioned.  Heldf  that  the  defendants  were  not  liable  to  the  plamtiff  for 
the  damages  caused  by  the  overflow  of  water  from  their  reservoir.  —  Box  v. 
Jubb,  Eng.  Sup.  Ct  Jud.,  Ch.  Leg.  N.,  Oct  11,  p.  27. 

Liability  for  injury  from  dangerous  articled —  Where  a  person,  in  dealing 


with  a  highly  dangerous  thin^,  is  negligent,  and  another  is  injured  thereby, 
the  person  so  injured  has  a  right  of  action  a^inst  the  person  whose  negli- 
gence has  caused  the  injury,  notwithstanding  that  there  is  no  privity  between 
them,  that  what  has  been  done  docs  not  amount  to  a  public  nuisance,  and 
that  there  has  been  no  misrepresentation  or  concealment.  — Perry  v.  Smith, 
Eng.  C.  P.,  Alb.  L.  J.,  Nov.  1,  p.  351. 

—  Specific  acta  must  he  pleaded,  —  The  declaration  in  an  action  for  injury 
resulting  from  negligence  must  specify  the  particular  acts  of  negligence  com- 
plained of,  and  the  proof  be  confined  to  the  issue  made.  Where,  in  such 
action,  the  jur^  were  permitted  to  consider  acts  of  negligence  other  than 
those  charged  m  the  declaration,  held^  that  new  trial  should  be  granted.  — 
Marquette,  etc.,  R.  Co.  v.  Marcott,  Sup.  Ct.  Mich.,  N.  W.  Rep.,  Nov.  1, 
p.  301. 

•  Negligence  of  municipal  corporation  —  Objects  in  street  calculated  to 


frighten  horses.  —  A  dead  horse  was  permitted  to  lie  in  the  streets  of  a  city 
for  upward  of  twenty-three  hours  during  the  month  of  August,  emitting  an 
offensive  odor,  after  which  time  plaintiff's  horse  took  fright  at  it  and  caused 
injury.  Held^  in  an  action  for  such  injury  against  the  city,  that  the  dead 
horse  was  an  object  calculated  to  frighten  horses,  and  the  question  of  the 
negligence  of  the  city  in  permitting  it  to  remain  in  the  streets  for  the  time  it 
did  w»is  for  the  jury.  — Fritch  v.  City  of  Allegheny,  !Sup.  Ct  Pa.,  Alb.  L. 
J.,  Nov.  8,  p.  878. 

Liability  of  landlord  for  defects  in  leased  premises  —  Liability  arising 

fi'om  covenant  to  repair,  — The  liability  of  a  landlord  for  injuries  to  third 
persons  in  consequence  of  defects  in  premises  leased,  ceases  with  the  com- 
mencement of  the  tenant's  occupation.  But  when  the  landlord  has  cove- 
nanted to  repair,  he  is  liable  to  the  same  extent  that  he  would  be  if  in  actual 
occupation  of  the  premises  himself,  upon  the  principle  that  by  his  covenant 
to  repair  he  holds  out  to  those  in  the  lawful  occupation  of  the  premises  an 
implied  assurance  that  they  are  safe,  and  an  implied  invitation  to  use  all 
parts  of  them.  —  Anderson  v.  Kryter,  Indianapolis  Superior  Ct,  Cent.  L.  J., 
Nov.  14,  p.  385. 

Negotiable  Paper. — Authority  of  vresident  of  railroad  corporation  to 
indorse.  — The  president  of  a  railroaa  company  may,  as  one  of  its  financial 
aj^ents,  indorse  a  promissory  note  given  the  company  to  aid  its  construc- 
tion.— Irwin  V.  Bailey,  U.  S.  Cir.  Ct  North.  Dist  111.,  Rep.,  Oct  1,  p.  421. 

Conflict  of  law  —  (^estion  of  lawful  discount  or  interest  governed  by  law 


of  place  where  made  and  payable.  —  A  promissory  note  made  by  defendant 
as  accommodation  maker,  in  New  York,  and  payable  in  that  State,  was  dis- 
counted for  the  payee  in  Massachusetts,  at  a  rate  lawful  there,  but  usurious 
in  New  York.  Held^  that  the  contract  whs  governed  by  the  law  of  New 
York,  and  the  note  was  invalid  for  usury.  Jewell  v.  Wright,  30  N.  Y.  2o9, 
approved;  Bowen  v.  Bradley,  9  Abb.  Pr.'(N.  8.)  395,  disapproved.  —  Dicken- 
son V,  Edwards,  Ct  App.  N.  Y.,  Alb.  L.  J.,  Nov.  1,  p.  847. 

—  Burden  of  proof  as  to  consideration^  in  suit  by  indorsee.  —  In  order  to  cast 
the  burden  of  proof  upon  the  holdor  of  a  promissory  note,  of  showing  that 
he  paid  value  for  the  same,  it  is  necessary  that  the  defet)dant  should  either 
show  that  the  note  or  bill  is  founded  in  fraud,  or  was  fraudulently  put  in  cir- 
culation. —  Cutwillig  V.  Stumes,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  Oct  30,  p.  18. 


760  DIGEST   OF   RECENT   CASES. 


Partnership.  —  The  good-will  an  asset  which  court  of  equity  may  dispose 
of.  —  When  a  partnership  is  dissolved,  the  good- will  is  a  part  of  the  assets  of 
the  firm,  and  tne  court  may  order  it  sold  or  disposed  of  in  such  manner  as 
may  be  deemed  most  advantageous  to  the  partners ;  and  the  court  may  per- 
mit a  partner  to  retain  it,  upon  payment  of  the  full  value  thereof  to  his 
copartner.  —  Sheperd  v,  Boggs,  Sup.  Ct  Neb.,  N.  W.  Rep.,  Oct.  4,  p.  230. 

Debt  due  partnership  cannot  be  attached  as  against  indicidual  jxirtner — 

Othertoise  with  tangiole  effects.  —  A  debt  due  to  a  copartnership  is  not 
liable  to  attachment  at  the  suit  of  a  creditor  of  one  of  the  partners, 
where  the  partnership  is  a  continuing  one,  and  where  there  has  been  no 
adjustment  of  the  partnership  affairs.  The  tangible  effects  of  a  partnership 
are  liable  to  attachment  and  sale  for  the  individual  debt  of  a  partner.  —  Peo- 
ple's fiank  V.  Shyrock.  Ct.  App.  Md.,  Cent.  L.  J.,  Oct  24,  p.  827. 

Authority  of  partner  to  bind  the  firm  by  accommodation  indorsement. — A 

note  was  ^ven  by  a  debtor  to  an  execution-creditor,  to  obtain  a  release  from 
a  levy,  and  was  indorsed  in  the  name  of  a  firm  by  one  of  the  partners.  There 
was  no  showing  that  the  firm  received  any  cotisideration.  or  that  one  of  the 
partners  consented  to  the  indorsement.  Held^  that  it  must  be  presumed 
that  it  was  purely  an  accommodation  indorsement,  and  that  the  creditor  was 
not  a  bona  fide  holder,  being  privv  to  all  the  facts.  —  Heffron  v.  Hannaford, 
Sup.  Ct  Mich.,  Rep.,  Oct  1,  p.  480. 

Same. —  A  partner  is  not  bound  bv  an  accommodation  indorsement  made 

in  the  name  of  his  firm,  but  without  nis  assent  —  Ibid. 

Declarations  and  admissions  of  one  partner.  —  A  partner's  declarations 

cannot  bind  his  associates,  in  matters  foreign  to  the  partnership,  nor  can  bis 
admissions  bring  such  matters  within  the  scope  of  the  business.  —  Ibid. 

Same. —  One  partner  may  execute  a  valid  chattel  mortgage  lipon  firm  prop- 
erty without  the  consent  of  his  copartner. — Woodruff  v.  King,  Sup.  Ct 
Wis.,  N.  W.  Rep.,  Oct  11,  p.  480. 

Patent  Law.  —  Marking  articles  as  patented  where  patent  has  expired.  —  The 
mischief  which  the  act  of  Congress  prohibiting,  under  severe  penalties,  the 
marking  of  any  article  as  **  patented,"  or  with  words  importing  that  the  same 
is  patented,  was  intended  to  punish,  was  deceiving  the  public  The  law 
making  it  the  duty  of  patentees  to  aflix  on  their  patent  the  word  "  patented," 
with  the  date  of  the  patent,  it  is  no  violation  of  the  statute  to  continue  to 
affix  such  word  and  date  after  the  expiration  of  the  patent  for  the  public  is 
presumed  to  know  from  the  date  wnen  the  patent  expires,  and  not  to  be 
deceived  thereby.  —  Wilson  v.  Singer  Mfg.  Co.,  U.  S.  Dist  Ct  North.  Dist. 
111.,  Ch.  Leg.  N.,  Nov.  8,  p.  65. 

Practice.  —  Parties  —  Death  of  plaintiff.  —  Where  suit  has  been  brought 
against  a  defendant  to  recover  for  a  q^uantity  of  coal  converted,  and  before 
judgment  had  the  plaintiff  dies,  the  suit  cannot  be  carried  on  and  maintained 
D^  the  widow,  to  whom  the  plaintiff  has  by  will  devised  all  his  proper^, 
without  taking  out  letters  of  administration.  — McLean  County  Coal  Co.  V 
Long,  Sup.  Ct.  III..  Cent  L.  J.,  Oct  10,  p.  291. 

Misjoinder  of  defendants.  —  In  case  of  misjoinder  of  parties  defendant 

only  tnose  improperly  joined  can  raise  the  objection.  But  where  it  appears 
on  the  face  of  the  petition  that  there  is  a  nun-joinder  of  defendants,  a 
demurrer  will  lie  on  that  ground.  —  Rooso  v.  Perkins  et  al..  Sup.  Ct  Neb., 
N  W.  Rep.,  Nov.  1,  p.  275. 

Argument  of  counsel.  — An  attorney  should  confine  his  argument  before  a 

jury  to  a  legitimate  discussion  of  the  issues  presented  by  the  ca^e.  State- 
ments of  facts  outside  of  the  evidence,  if  properly  excepted  to,  may  require 
a  reversal  of  the  case.  —  Ibid. 

Real-Estate  Law.  —  Conveyancing — Timber  excepted.  —  When,  in  a  deed 
of  conveyance  of  lands,  the  timber  was  exceptea,  held^  that  a  stipulation 
that  sucH  timber  should  be  removed  in  a  given  time  did  not  make  such 
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exception  conditional  on  such  removal.  —  Irons  0.  Webb,  Sup.  Ct.  N.  J.,  N. 
J.  L.  J.,  Oct.,  p.  304. 

Easement  to  rnaintaiti  sign-board,  — For  more  than  fortv  years,  a  siffn-board 


with  the  name  of  A.'3  public  house  on  it  had  been  fixed  to  the  wall  of  B.*8 
house.  B.  having  taken  down  the  sign-board,  held,  that,  it  having  been  there 
for  so  many  years,  it  must  be  presumed  that  it  was  placed  there  by  virtue 
of  some  eaisement  granted  to  A.'s  predecessors  in  title,  there  being  no  evi- 
dence to  the  contrary,  and  an  injunction  was  granted  restraining  B.  from 
moving  it.  It  is  not  necessary  that  there  should  be  a  physical  connection 
between  the  dominant  tenement  and  the  easement.  —  Moodv  r.  Steggles, 
Eng.  High  Ct  Justice,  Alb.  L.  J.,  Oct  4,  p.  272. 

Easement  of  light  and  air.  —  An  easement  of  light  and  air,  supplied  to 


the  windows  of  one  person  from  the  premises  of  another,  cannot  be  acquired 
in  this  State  bv  a  mere  user  for  twentv  years  under  a  claim  of  right  —  Hav- 
den  17.  Dutchef,  Ct  Ch.  N.  J.,  Cent  L".  X,  Oct  24,  p.  324. 

Conveyance  —  Exception  contained  in.  —  Where   there   is   an   exception 


of  seven  acres,  to  be  taken  on  the  east  side  of  the  quarter- section,  it  is  an 
exception  of  a  parcel  of  land  extending  along  the  whole  east  side  of  the 
quarter-section,  of  sufficient  uniform  width  to  include  seven  acres.  Such 
exception  does  not  render  the  conveyance  ambiguous.  — Johnson  r.  Ashland 
Lumber  Co.,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  Oct  23,  p.  11. 

Receiver.  — Liability  as  such.  —  The  receiver  of  a  railroad,  as  such,  is  liable 
to  the  owner  for  the  rental  value  of  th  »  use  of  locomotives  during  the  period 
of  use  by  him  in  the  operation  of  the  road.  And  he  is  also  liable  in  damages, 
upon  a  cause  of  action  Rowing  out  of  his  failure  to  make  necessary  repairs 
to  such  locomotives. — -Turner  1?.  Indianapolis,  etc.,  R.  Co.,  U.  S*  Cir.  Ct 
Dist  Ind.,  Rep.,  Oct  8,  p.  453. 

See  MoRTOAOE. 

Riparian  Rights.  —  Right  to  construct  wharves.  —  A  riparian  owner  on  navi- 
gable water  may  construct  in  front  of  his  land,  in  shoal  water,  proper  wharves, 
piers,  and  booms,  in  aid  of  navigation,  at  his  peril  of  obstructing  it  far 
enough  to  reach  actuall}'  navigable  water.  This  is  a  riparian  right,  resting 
upon  title  to  the  bank,  and  not  upon  title  to  the  soil  under  the  water;  but  this 
right  is  subordinate  to  the  public  use,  and  may  be  regulated  or  prohibited 
by  law.  —  Cohn  v.  Wausau  Boom  Co.,  Sup.  Ct  Wis.,  Ch.  Leg.  N.,  Nov.  1, 
p.  63. 

Navigable  ?ncers  —  Boom.  —  In  this  State,  navigable  water  includes  all 


water  capable  of  navigation ;  and  the  capacity  of  floating  logs  to  market  is 
sufficient  to  make  water  navigable  within  the  rule.  The  utility  and  necessity 
of  booms  for  receiving  and  arresting  logs,  such  as  the  boom  company  in 
this  case  is  authorized  to  construct,  is  so  universal  on  the  rivers  in  this  State 
that  it  is  judicially  recognized  as  entering  into  the  law  governing  the  use 
of  such  rivers.  —  Ibid, 

Sals.  — Sale  of  goods —  Change  of  possession  necessary ,  when.  — A  sale  of 
goods  is  void,  as  to  a  creditor  of  the  seller,  if  there  be  no  chan^  of  posses- 
sion of  the  things  sold  until  his  execution  is  levied  upon  them,  without  proof 
that  it  was  made  in  good  faith,  and  without  any  intent  to  defraud  creditors.  — 
Wake  V.  Griffin,  Sup.  Ct  Neb.,  N.  W.  Rep.,  Oct  11,  p.  251. 

See  Contract. 

Sherift's  Sale.  —  Measure  of  damage  where  purchaser  fails  to  complete 
purchase. — The  measure  of  damage  is  the  actual  loss,  being  the  difierence 
oetween  the  bid  and  the  sum  obtained  at  the  first  completed  sale.  The  lia- 
bility of  the  first  bidder  is  not  terminated  by  a  secona  sale,  at  which  a  sum 
ereater  than  at  the  first  was  bid,  but  where  default  was  made.  —  Schoening  v, 
J^eds,  Sup.  Ct  Pa.,  Am.  L.  Rec,  Oct,  p.  209. 

VOL.  V.  NO.  5  50 


762  DIGEST   OF    RECENT    CASES. 


Statute  of  Limitations.  — Possession  by  moriaagee.  —  Twenty  years'  posses- 
sion by  the  mortgagee  of  property  mortgaged,  without  account  or  actnowl- 
edgment  of  any  subsisting  title,  is  a  bar  to  the  equity  of  redemption,  unles.^ 
the  mortgageor  can  brin^  himself  within  the  proviso  in  the  Statute  of  Limi- 
tations. Tnis  rule  is  reciprocal,  and  the  mortgagee  may  be  equall}*  barred 
b>'  lapse  of  time,  when  the  mortgageor,  after  the  forfeiture,  has  been  pcr- 
inittea  to  retain  possession  for  twenty  years,  unless  circumstances  can  be 
shown  to  repel  the  presumption  of  payment. — Locke  r.  Caldwell,  Sup.  Ct. 
111.,  Cent  L.  J.,  Oct  31,  p.  851. 

Same  —  Possession  must  be  actual.  — The  possession  in  each  case  must  be 


actual,  and  not  constructive,  even  when  the  lands  are  wild  and  uncultivated, 
in  order  to  create  the  bar.  —  Ibid. 

Suretyship.  —  Subrogation — Right  of  swety  postponed  to  that  of  creditor.^ 
G.  sold  a  tract  of  land  to  W.,  Jr.,  tne  purchase-money  to  be  paid  in  three 
equal  annual  instalments,  and  6.  retaming  the  title 'until  the  whole  was 
paid.  For  the  first  instalment,  W.,  Jr.,  executed  a  negotiable  note,  with  W.. 
Sr.,  as  surety,  payable  at  one  jrear,  and  he  gave  his  own  notes,  at  two  and 
three  years,  for  the  rest  of  the  purchase-money.  G.  assigned  the  note  for  the 
first  payment  to  51.,  and  M.  assigned  it  to  U.,  and  it  was  paid  after  maturity 
and  protest  bv  W.,  8r.,  the  surety.  On  a  bill  filed  by  \\  ..  Sr.,  to  be  subro- 
gatea  to  the  lien  rights  of  G.,  and  to  be  paid  out  of  the  proceeds  of  the  sale 
of  the  land  before  the  two  bonds  given  for  the  second  and  third  instalments, 
held  by  G.,  were  paid,  held,  while  the  assignment  of  the  note  for  the  first 
payment  bj-  G.  carried  with  it  to  his  assignee  so  much  of  the  lien  on  the 
land  as  was  necessary  to  secure  the  same,  and,  as  between  G.  and  the 
assignee,  gave  the  latter  a  prior  lien,  these  equities  of  the  parties  inter  sesf 
are  not  available  to  the  surety,  W.,  Sr.,  by  subrogation,  in  a  case  like  this, 
where  the  rights  of  G.,  the  creditor,  would  be  impaired  thereby,  and  there- 
fore the  lien  of  W.,  Sr.,  the  suretv,  must  be  postponed  to  that  of  G.,  the 
vendor. — Grubb  v.  Wysors,  Sup.  &t  App.  Va.,  Week.  Jur.,  Nov.  6,  p.  47.>. 


—  Contribution  among  sureties — The  liability  primary — Notice.  —  A  suretv 
who  has  satisfied  the  principal  obligation  is  entitled  to  contribution  from  bis 
co-sureties.  The  liaoility  of  the  co-surety  to  contribution  is  priraan,  and 
not  conditional  upon  the  inability  of  the  surety  to  recover  from  his  principal. 
Neither  notice  of  the  satisfaction  of  tbe  principal  obligation,  nor  demand  for 
contribution,  is  reouired  before  the  commencement  of  the  action  for  contribu- 
tion.—  Taylor  v.  Reynolds,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  Nov.  1,  p.  194. 

—  Extension  of  tim^  of  payment  without  surety's  consent. —  The  payment  of 
usurious  interest  after  the  maturitv  of  a  debt  is  not  a  valid  consiaeration  for 
an  agreement  to  give  time.  —  Shafrer  v.  Clark,  Sup.  Ct  Pa.,  W.  N.  C,  Nov. 
13,  p.  459. 

—  Failure  of  obligee  to  notify  sureties  of  precious  misconduct  of  principal.'^ 
In  a  suit  on  the  bond  of  a  lodge  treasurer  for  moneys  collected  and  not  naid 
over,  it  is  no  defence  on  the  part  of  the  bondsmen  that,  at  the  time  of  their 
signing  the  bond,  the  treasurer  was  a  defaulter  to  the  lodge  for  monevs  pre- 
viously received;  that  they  were  not  members  of  the  lodge,  and  did  not 
know  of  the  fact  of  the  default ;  that  the  oflScers  of  the  lodge  did  not  know 
of  the  fact,  and  failed,  as  was  their  duty,  to  notify  the  bondsmen ;  and  that 
they  were  misled  by  the  lodge  having  selected  him,  and  thereby  induced  them 
to  believe  he  had  acted  faitnfully.  —  Koper  v.  Trustees  of  Sangamon  Lodge. 
Sup.  Ct  m.,  Cent  L.  J.,  Oct  3,  p.  266. 


—  Release  of  surety  by  creditor's  surrender  of  moriqage.  —  Where  a  creditor 
who  holds  a  mortgage  to  secure  a  debt,  upon  whicn  there  is  a  suretv,  aban- 
dons the  mortgage  and  enters  into  a  different  agreement  with  the  debtor,  the 
surety  will  be  dischaiged  at  law,  and  he  will  not  be  compelled  to  file  a  bill  in 
equity.  —  Reneger  v.  Thompson,  Sup.  Ct  Tenn.,  Week.  Jur.,  Oct  28,  p.  48fi. 

—  Wife  as  surety  for  husband — Mortgage  of  unfe*s  separate  properiy  to 
secure  debt  of  husband. — Where  a  husband  and  wife  execute  a  ™o'^?*S* 
upon  two  separate  pieces  of  real  estate,  one  of  which  belongs  to  the  husband 
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and  the  other  to  the  wife,  and  the  mortgage  is  executed  for  the  purpose  of 
securing  an  individual  debt  of  the  husband,  held,  that  the  wife  is  the  surety  of 
the  husband  to  the  extent  of  her  separate  property  which  she  mortsac^es,  and 
that  she  is  entitled,  with  respect  to  such  property,  to  all  the  rights  of  a 
surety.  —  Hubbard  v.  Ogden,  Sup.  Ct.  Kan.,  West.  Jur.,  Oct.,  p.  455. 


Same,  —  Where  a  wife  mortgages  her  separate  real  estate  to  secure  the 

payment  of  her  husband's  debt,  and,  after  the  debt  becomes  due,  the  husband 
pays,  and  the  creditor  receives,  interest  in  advance  on  the  debt  for  another 
period  of  six  months,  and  this  is  done  without  the  knowledge  or  consent  of 
the  wife,  held,  that  said  separate  property'  of  the  wife  is  released  as  security 
for  the  payment  of  said  debt  —  Ibid. 

Taxation.  —  Personal  propei'ti/  —  Situs  —  Municipal  bonds,  — The  actual  situs 
of  personal  property,  and  not  the  domicile  of  the  owner,  determines  the  State 
in  which  the  property  is  taxable.  The  owner  of  municipal  bonds,  who  has 
sent  them  out  of  the  State  of  his  domicile  in  good  faith,  cannot  be  taxed  on 
such  bonds  at  the  place  of  his  domicile.  —  The  State  v  Howard  County  Court, 
Sup.  Ct.  Mo.,  Week.  Jur.,  Oct.  2,  p.  371. 

Taxks.  —  Payment  by  one  supposing  himself  the  owner  ofland^  reeoeerable.  — 
When  the  title  to  property  was  in  litigation,  and  one  of  the  parties  claiming 
it  in  good  faith,  paid  the  taxes  on  it,  and  the  title  was  finally  adjudged  to  be 
in  the  other  party,  the  amount  paid  may  be  recovered  from  the  owner  of  the 
land  by  bill  in  equity.  —  Goodnow  v.  Moulton,  Sup.  Ct.  Iowa,  Week.  Jur., 
Oct  30,  p.  457 ;  West  Jur.,  Oct,  p.  444. 

Tbnber.  —  Sufficient  if  made  to  clerks  who  does  not  disclaim,  authority,  — 
A.,  a  compounding  debtor,  went  to  the  office  of  B.,  a  solicitor,  to  pay  the 
amount  of  the  composition  due  in  respect  of  a  bill  of  costs.  He  tendered  the 
proper  amount  to  one  of  B.'s  clerks,  who  said  that  B.  was  out,  and  refused  to 
accept  payment  of  the  amount,  as  he  had  **  no  instructions  "  to  do  so.  B. 
subsequently  sued  A.  for  the  amount  of  the  debt.  Held^  that  the  clerk  say- 
ing he  had  **  no  instructions  "  did  not  amount  to  a  disclaimer  of  authority, 
and  that  the  tender  was,  therefore,  good.  — Finch  v.  Boning,  Eng.  High  Ct, 
Cent  L.  J.,  Oct  10,  p.  288. 

See  Chattel  Mortoaoe. 

Trespass.  —  Continuing  trespa4is  —  Judgment  for  future  injuries  —  One  judg- 
ment bars  future  action  by  grantee  of  land,  —  For  trespass  quare  elausum 
fregit  the  owner  can  recover  for  future  injuries,  when  it  is  shown  that  the 
trespass  will  be  a  continual  one,  in  the  action  for  the  present  injury,  and 
therefore  no  right  of  action  will  remain  to  his  grantee  or  assignee  for  the 
continuing  trespass.  —  Chicago  &  Alton  R.  Co.  t>.  Maher,  Sup.  (S.  III.,  Rep., 
Oct  15,  p.  496. 

Will.  —  Estate  embarked  in  trade,  — Where  a  testator  directs  his  executors 
to  continue  his  business,  and  they  incur  debts  in  its  prosecution,  so  much 
and  no  more  of  his  assets  as  he  has  directed  should  be  embarked  in  business 
will  stand  charged  in  equity  with  its  debts.  — Ferry  &  Aiken  v,  Laible,  Sup. 
Ct  N.  X,  N.  J.  L.  J.,  Oct,  p.  306. 

Power.  —  A  power  to  sell  land  does  not  authorize  the  making  of  a  mort- 
gage. — Ibid. 

Construction  of  will,  —  Meaning  of  "  pro  rata  "  in  particular  ease.  —  A 

testator,  after  making  certain  charitable  bequests,  devised  to  each  of  his 
sisters  $100,000,  to  each  of  his  half-sisters  $50,000,  and  to  each  of  his  nieces 
$50,000,  and  directed  that  any  residue  that  might  be  left  should  be  divided 
"pro  rata**  among  his  sisters,  half-sisters,  and  nieces,  naming  them.  Held, 
that  the  expression  "pro  rata"  used  in  relation  to  the  division  of  the 
residue,  should  be  construed  as  meaning  according  to  the  rate  already  estab- 
lished by  the  testator  in  his  will,  as  indicated  by  the  specific  bequests  made 
to  the  devisees  named. — Rosenburg  v.  Frank,  Fourtn  Dist  Ot  Cal.,  Ch. 
Leg.  N.,  Nov.  8,  p.  70. 
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VL  —  LIST  OF  VALUABLE  ARTICLES  PUBLISHED 
IN  THE  LA  W  PERIODICALS  SINCE  THE  OCTO- 
BER-NOVEMBER NUMBER, 

Commox-Law  Exemptions. — Cent.  L.  J.,  Oct.  3,  p.  262. 

Concerning  the  Dborees  of  Neolioenck  as  applied  to  the  Case  of 
Common  Carriers.  —  Cent.  L.  J.,  Oct  30,  p.  343,  and  Nov.  7,  p.  36:i 

Contracts  of  Married  Women.  —  Alb.  L.  J.,  Oct  4,  p.  265. 

Contracts  "  on  Account  of"  or  "on  Behalf  of"  Another.  (From Lon- 
don Law  Times.) —  Cent  L.  J.,  Oct  10,  p.  298. 

Eligibility  ok  the  Workinomen's  Candidates  (In  view  of  their  promise 
to  remit  portions  of  their  salaries,  as  it  affects  public  policv). — Pac.  Coast 
L.  J.,  Sept  27,  p.  80. 

Formation  of  the  Federal  Constitution.  —  Alb.  L.  J.,  Oct  4,  p.  265. 

L^^8ANITY  IN  Criminal  Cases  —  Degree  of  Proof  required  under  Rk- 
CENT  Decisions.  —  Am.  L.  Rec,  Oct 

Relations  of  Christianity  to  the  Common  Law.  —  Alb.  L.  J.,  Oct  11, 
p.  285. 

Shifting  Uses  from  the  Stand-point  op  the  Nineteenth  Century.  [^^ 
before  the  American  Bar  Association,  August,  1879.) — Alb.  L.  J,,  Oct  18, 
p.  306. 
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Vol.  V.,N.  S.]      St.  Louis,  February,  1880.      [Number  6. 

I.  — REGULATIONS    OF    COMMON    CARRIERS    IN 
THE  CARRIAGE  OF  PASSENGERS. 

I.    Carrier's  Authority  in  this  Particular. 
11.    As  to  Tickets,  and  Payment  of  Fare. 

(i.)  Discrimination  in  Price  of  Ticket. 

(2.)  Exhibition  and  Delivery  of  Tickets. 

(3.)  Limited  Tickets. 

(4.)  Continuous  Journey  required. 

(5.)  Passengers  having  no  Ticket,  or  improper  Ticket. 

(6.)  Refusal  to  pay  Fare. 

III.  Classification  of  Passengers. 

(i.)  According  to  Sex. 

(2.)  According  to  Color —  Effect  of  the  Supplemental  Civil-Rights  Act 
of  1875. 

IV.  Transportation  of  Passengers  upon  Freight-Trains. 

V.    Exclusion  from  Carrier's  Accommodations  —  Police  Regulations. 

/.  Carrier's  Authority  in  this  Particular.  —  The  right  of 
common  carriers  to  establish  reasonable  regulations  for  the 
conduct  of  their  business  is  never  questioned.  Any  contro- 
versy upon  this  point  turns  upon  the  reasonableness  of  the 
regulation,  upon  which  circumstance  the  validity  of  the  reg- 
ulation must  depend.  And  whether  this  question  is  purely 
one  of  law  or  of  fact,  or  calls  for  the  joint  exercise  of  the 
functions  of  court  and  jury,  is  not  entirely  clear  upon  the 
authorities.  It  has  been  held  to  be  a  question  of  fact,^  a 
mixed  question  of  law  and  fact,"  and  purely  a  question  of 

»   The  State  v.  Overton,  24  N.  J.  L.  435. 

'  Day  V.  Owen,  5  Mich.  520 ;  Jencks  v.  Coleman,  2  Sumn.  221 ;  Du  Laurans 
V,  St.  Paul,  etc.,  R.  Co.,  15  Minn.  49;  Bass  v,  Chicago,  etc.,  R.  Co.,  36  Wis. 
4SO. 
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law.'     "  There  are  strong  reasons  why  the  reasonableness  of 
railroad  regulations  should,  in  the  absence  of  any  positive 
proof  as  to  their  efTect,  be  submitted  to  the  court  as  a  ques- 
tion of  law,  rather  than  to  the  jury  as  one  of  fact.     Ordi- 
narily, jurors  are  not  aware,  nor  can  they  readily  be  made 
aware,  of  all  the  reasons  calling  for  the  rule.     They  are  apt 
to  listen  readily  to  any  allegations  of  injuries  on  railways. 
What  one  jury  might  deem  an  inconvenient  rule,  another 
might  approve  as  judicious  and  proper.     There  would  be  no 
uniformity." "     But,  said  the  Michigan  court,  "  the  reason- 
ableness of  a  regulation  is  a  mixed  question  of  law  and  fact, 
to  be  found  by  jury  on  trial,  under  the  instructions  of  the 
court.     It  may  depend  upon  a  great  variety  of  circumstances, 
and  may  not  improperly  be  said  to  be  in  itself  a  fact  to  be 
deduced  from  other  facts.     It  is  not  to  be  inferred  from  the 
rule  or  regulation  itself,  but   must  be  shown  positively."  ^ 
This  latter  view  is  favored  by  a  distinguished  legal  writer.^ 

//.  As  to  Tickets.  —  (i.)  Discrimination  in  Price  of  Tick- 
ets,—  In  some  States,  the  right  of  a  railroad  company  to 
charge  an  extra  price  for  the  carriage  of  passengers  who 
pay  their  fare  upon  the  train  is  guaranteed  by  statute.^ 
In  general,  a  regulation  of  this  kind,  in  the  absence  of 
a  statutory  prohibition,  will  be  upheld.^     The  reasons  are 

'  Hibbard  v.  New  York,  etc.,  R.  Co.,  15  N.  Y.  455,  459;  Veddcr  v.  Fel- 
lows, 20  N.  Y.  126. 

'  Per  Strong,  J.,  in  Vedder  v.  Fellows,  20  N.  Y.  126,  131. 

3  Per  Manning,  J.,  in  Day  v.  Owen,  5  Mich.  520,  527. 

4  I  Redf.  on  Rys.  95. 

5  Laws  N.  Y.  1857,  p.  488,  chap.  228 ;  Nellis  Z'.  New  York,  etc.,  R.  Co.. 
30  N.  Y.  505;  Code  Ala.  1876,  sec  1698;  Laws  Iowa,  1874,  p.  61,  sec  2; 
Rev.  N.  J.  1877,  p.  944,  sec.  164. 

*  Chicago,  etc,  R.  Co.  v.  Parks,  18  111.  460;  St.  Louis,  etc.,  R.  Co.  r. 
Dalby,  19  111.  353;  St.  Louis,  etc.,  R.  Co.  v.  South,  43  III.  176;  Stephen  r. 
Smith,  29  Vt  160;  Crocker  v.  New  London,  etc,  R.  Co.,  24  Conn.  349  ^ 
Porter  v.  New  York,  etc.,  R.  Co.,  34  Barb  353;  Bordeaux  t/.  Erie  R.  Co.,  % 
Hun,  579;  The  State  v,  Chovin,  7  Iowa,  204;  Du  Laurans  «/.  St  Paul,  etc., 
R.  Co.,  15  Minn.  49;  Indianapolis,  etc.,  R.  Co.  v,  Rinard,  46  Ind.  293; 
Jeffersonville,  etc.,  R.  Co.  v.  Rogers,  38  Ind.  116;  j.  c,  28  Ind.  i ;  The  People 
V,  Jillson,  3  Park.  Cr.  Cas.  234;  Hilliard  v,  Goold,  34  N.  H.  23a 
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plain.  As  stated  by  the  Supreme  Court  of  Maine,  "  it  is 
important  to  promote  and  secure  safety  by  allowing  time 
to  the  conductor  to  attend  to  his  proper  duties  on  the 
train,  and  which  would  be  often  seriously  interfered  with 
if  his  time  was  taken  up  in  collecting  fares  and  ex- 
changing money  and  answering  questions.  It  is  highly 
important  as  a  check  against  mistakes  or  fraud  on  the  part 
of  the  conductors,  and  as  a  guard  against  impositions  by 
those  seeking  a  passage  from  one  station  to  another  with- 
out payment." '  But  when  such  a  regulation  is  enforced, 
a  corresponding  duty  would  seem  to  devolve  upon  the  rail- 
road company  to  provide  those  seeking  passage  with  all  the 
conveniences  necessary  for  the  purchase  of  tickets.'  The 
ticket-office  should  be  convenient  and  accessible,  with  a 
competent  person  in  attendance,  and  the  office  open  for  a 
reasonable  time  before  the  departure  of  each  train,  and  up 
to  the  time  of  departure.^  But  this  implies  no  obligation 
on  the  part  of  the  company  to  keep  its  office  open  after  the 
published  time  for  the  departure  of  a  train  which  has  been 
delayed.^  Elsewhere  it  is  held  that,  as  a  railroad  company 
is  under  no  obligation  to  establish  offices  for  the  sale  of 
tickets,^  and  as  a  company  may  establish  one  rate  of  fare 
when  paid  on  its  trains  and  another  when  paid  at  its  office, 
it  follows  that  when  the  office  of  the  company  is  closed,  the 
rate  upon  the  train  is  the  only  one  in  existence.^  But  it  is 
gratifying  to  observe  that  this  decision  was  by  a  divided 
court,  and  has  not  been  generally  assented  to.^  It  has, 
however,  received  sanction,  in  a  late  case,  by  the  Supreme 

*  The  State  v.  Goold,  53  Me.  279,  281. 

*  Chicago,  etc,  R.  Co.  v.  Parks,  18  111.  460;  St.  Louis,  etc.,  R.  Co.  v,  Dalby, 
19  HI.  352  ;  Chicago,  etc.,  R.  Co.  v.  Flagg,  43  III.  364 ;  Du  Laurans  v.  St.  Paul, 
etc.,  R.  Co.,  15  Minn.  49;  Jcffersonville,  etc.,  R.  Co.  v.  Rogers,  38  Ind.  116; 
s.  c,y  28  Ind.  I. 

3  Chicago,  etc.,  R.  Co.  v.  Parks,  18  111.  460,  465. 

*  St  Louis,  etc.,  R.  Co.  v.  South,  43  111.  176.  But  see  Porter  v.  New  York, 
etc.,  R.  Co.,  34  Barb.  353. 

5  NcUis  V.  New  York,  etc.,  R.  Co.,  30  N,  Y.  505. 

^  Crocker  v.  New  London,  etc.,  R.  Co.,  24  Conn.  249. 

7  Du  Laurans  r.  St.  Paul,  etc.,  R.  Co.,  15  Minn.  49. 
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Court  of  New  York ;  *  but  contra  is  the  language  of  the 
Court  of  Appeals  in  an  earlier  case,"  To  compel  a  pas- 
senger to  pay  a  penalty  because  the  company  had  deprived 
him  of  the  power  to  travel  for  the  regular  fare,  would  be  so 
oppressive  and  unjust  that  it  would  require  a  positive  pro- 
vision of  a  legislative  act  to  induce  any  tribunal  to  sanction 
it.3  A  person  who  has  properly  applied  for  a  ticket,  and  is 
unable  to  procure  one,  from  any  cause  attributable  to  the 
company  or  its  agents,  is  entitled  to  be  carried  at  the  ticket- 
rate.  He  has  the  choice  of  paying  the  excess  of  fare  de- 
manded of  him,  or  of  insisting  upon  his  right  to  be  thus 
carried,  and  of  holding  the  company  responsible  in  damages 
for  the  refusal  to  carry  him/  * 

(2.)  Exhibition  and  Delivery  of  Tickets.  —  The  circum- 
stances of  the  case  make  it  imperatively  necessary  that  the 
carrier's  authority  should  have  considerable  scope  in  this 
particular.5  The  number  of  persons  carried,  for  example,  in 
railway  coaches,  the  great  variety  of  tickets  issued,  the  fre- 
quency of  stations  upon  the  line,  the  fact  that  passengers  go 
over  many  connecting  lines  upon  a  single  journey,  and  that 
each  line  must  have  a  certain  portion  of  the  ticket  in  order 
to  obtain  compensation  from  the  office  which  issued  it,  —  all 
these  circumstances  concur  to  demonstrate  that  any  serious 
restriction  laid  upon  the  carrier's  power  in  this  respect  would 
result  in  frequent  loss,  or  needlessly  enhance  the  difficulty  of 
obtaining  compensation  for  carriage.  The  passenger  refus- 
ing to  comply  with  reasonable  regulations  of  this  character 
forfeits  his  right  to  further  carriage,  and  may  be  ejected  from 
the  train.^ 

*  Bordeaux  v,  Erie  R.  Co.,  8  Hun,  579. 

"  Nellis  V,  New  York,  etc.,  R.  Co.,  30  N.  Y.  505. 

3  See  also  Illinois,  etc.,  R.  Co.  v,  Sutton,  42  III.  438. 

^  Jeffersonville,  etc.,  R.  Co.  v.  Rogers,  38  Ind.  116. 

5  When,  upon  a  steamboat,  no  collection  of  fares  is  made  until  tbc  landing 
is  reached,  a  person  attempting  to  leave  the  boat  may  be  detained  a  reasonable 
length  of  time,  in  order  that  the  officers  of  the  boat  may  investigate  statements 
explanatory  of  his  failure  to  produce  his  ticket.  Standish  v.  Narragansctt 
Steamboat  Co.,  ill  Mass.  512. 

^  The  People  v.  Caryl,  3  Park.  Cr.  Cas.  326;  Baltimore,  etc.  R.  Co.  r. 
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Regulations  of  this  kind  ought  not  to  be  condemned  un- 
less they  are  palpably  unjust.'  It  is  not  unreasonable  to 
•demand  of  the  passenger  the  surrender  of  his  ticket  in  ex- 
change for  a  conductor's  check."  But  a  passenger  ought  not 
to  be  compelled  to  give  up  his  ticket  without  such  a  check 
in  return,  at  a  considerable  distance  from  his  destination, 
when  there  are  intervening  stations  at  which  the  train  stops.3 
On  the  other  hand,  a  passenger  has  no  right  to  demand  a 
-conductor's  check  in  exchange  for  his  ticket  after  the  train 
has  left  the  station  immediately  preceding  that  to  which  his 
ticket  entitles  him  to  be  carried.* 

Persons  holding  commutation  or  season  tickets  may  be 
required  to  exhibit  them  whenever  requested,  and  on  refusal 
to  do  so  may  be  compelled  to  pay  the  regular  fare  as  tran- 
sient passengers,  without  liability  on  the  part  of  the  company 
to  repay  the  same.s  Under  such  circumstances,  on  refusal 
to  pay  the  regular  fare,  the  commuter  may  be  ejected  from 
the  train  at  the  next  station.^  If  the  conductor  of  a  train 
knows  that  a  person  unable  to  produce  his  ticket  is  a  com- 
muter, and  that  his  ticket  has  not  expired,  he  must  act  rea- 
sonably under  the  circumstances.  On  assurance  from  the 
passenger  that  he  has  the  ticket,  but  has  mislaid  it,  he  must 
be  allowed  to  ride  as  long  as  there  is  any  reasonable  expec- 
tation that  he  will  find  it.^ 


Blocher,  27  Md.  277 ;  Loring  v,  Aborn,  4  Cush.  608 ;  The  State  v.  Campbell, 
32  N.  J.  L,  309;  Hibbard  v.  New  York,  etc.,  R.  Co.,  15  N.  Y.  455.  But  if 
the  conductor  knows  that  the  passenger  has  paid  his  fare,  he  has  no  right  to 
•expel  him  from  the  train  although  he  refuses  to  exhibit  his  ticket.  Ibid,,  per 
Comstock,  J. 

*  Vedder  v.  Fellows,  20  N.  Y.  126. 

^  Northern  R.  Co.  v.  Page,  22  Barb.  130.  It  is  held  that  a  passenger  on  a 
railroad  train  who  exhibits  his  ticket  and  demands  a  seat  need  not  surrender 
the  ticket  until  a  seat  is  furnished  him.     Davis  v,  Kansas,  etc.,  R.  Co.,  53  Mo. 

3  The  State  v,  Thompson,  20  N.  H.  251 ;  PitUburgh,  etc.,  R.  Co.  v.  Hcn- 

ii»gl»,  39  Ind-  509- 

4  Illinois,  etc.,  R.  Co.  v»  Whittemore,  43  III.  420. 

5  Bennett  2/.  Railroad  Co.,  7  Phila.  ii. 

^  Downs  V.  New  York,  etc.,  R.  Co.,  36  Conn.  287. 
f  Maples  V.  New  York,  etc.,  R.  Co.,  38  Conn.  557. 
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(3.)  Limited  Tickets,  —  A  railroad  company  may  make  a 
regulation  limiting  the  time  within  which  the  ticket  will  be 
received  for  passage,  at  the  expiration  of  which  time  the 
holder  can  claim  no  rights  under  it/  And  when  a  ticket 
contained  the  stipulation,  "  Good  for  this  day  only,"  the 
mere  verbal  declaration  of  the  company's  ticket-agent,  made 
subsequent  to  the  purchase  of  such  ticket,  as  to  its  being 
good  at  any  time  thereafter,  did  not  constitute  a  valid  con- 
tract, in  the  absence  of  proof  that  the  agent  had  authority  to 
make  an  oral  contract  for  the  company  varying  that  indicated 
by  the  ticket.' 

A  commutation  ticket  good  for  a  certain  number  of  miles 
of  travel,  but  limited  by  its  terms  to  be  used  within  a  cer- 
tain time,  is  worthless  after  the  expiration  of  such  limita- 
tion, and  the  holder  cannot  claim  transportation  under  it 
although  the  number  of  miles  of  travel  guaranteed  by  it 
is  not  exhausted.3  Similarly,  a  commutation  ticket  good  for 
one  thousand  miles'  travel  upon  two  roads  forming  one  con- 
tinuous line  (issued  by  a  company  owning  one  of  the  roads 
and  leasing  the  other),  three  hundred  miles  to  be  travelled 
upon  one  road  and  seven  hundred  miles  to  be  travelled 
on  the  other,  does  not  entitle  the  holder  to  travel  on  one  of 
these  roads  after  the  number  of  miles  allotted  to  that  division 

'  Hill  V.  Syracuse,  etc.,  R.  Co.,  63  N.  Y.  loi ;  Briggs  v.  Grand  Trunk 
R.  Co.,  24  Upper  Canada  Q.  B.  510;  Farewell  v.  Grand  Trunk,  etc,  R. 
Co.,  15  Upper  Canada  C.  P.  427;  Elmore  v.  Sands,  54  N.  Y.  512;  Barker 
V,  Coflin,  31  Barb.  556 ;  Boice  v,  Hudson,  etc.,  R.  Co.,  61  Barb.  611 ;  Boston, 
etc.,  R.  Co.  V,  Proctor,  i  Allen,  267 ;  Shedd  «/.  Troy,  etc.,  R.  Co.,  40  Vt  88 : 
The  State  v,  Campbell,  32  N.  J.  L.  309;  Wentz  v»  Erie  R.  Co.,  5  Thomp.  & 
C.  556;  s,  c.y  3  Hun,  241 ;  Nelson  v.  Long  Island,  etc.,  R.  Co.,  7  Hun,  140. 
But  it  has  been  held  that  a  ticket  having  the  words  "Good  this  trip  only*' 
upon  its  face,  entitled  .the  holder  to  a  passage  on  a  day  subsequent  to  the  date 
of  its  issue,  because  such  words  did  not  relate  to  time,  but  to  a  journey.  Pier 
V.  Finch,  24  Barb.  514.  In  some  States,  the  time  within  which  a  railroad 
ticket  will  be  good  for  the  passage  indicated  upon  it  is  limited  by  statute.  In 
Maine  it  is  six  years.  Pub.  Laws  Me.  1871,  chap.  223;  Dunphy  v.  Grand 
Trunk  R.  Co.,  60  Me.  512. 

»  Boice  V,  Hudson,  etc.,  R.  Co.,  61  Barb.  611.  See  also  McClure  r- 
Philadelphia,  etc.,  R.  Co.,  34  Md.  532. 

3  Powell  V,  l-ittsburgh,  etc.,  R.  Co.,  25  Ohio  St.  70;  Sherman  r.  Chicago, 
etc.,  R.  Co.,  40  Iowa,  45 ;  Lillis  v,  St.  Louis,  etc.,  R.  Co.,  64  Mo.  464. 
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have  been  punched  out  of  the  ticket,  although  the  ticket  may 
be  good  upon  the  other  road  for  the  number  of  miles  of 
travel  for  which  passage  is  demanded.' 

If  a  ticket  has  ceased  to  be  good,  for  the  reason  that  its 
limitation  has  expired,  or  because  the  holder  has  forfeited 
his  rights  under  it,  the  railroad  company  does  not  waive  its 
right  to  refuse  to  carry  the  holder  of  it  merely  because  the 
ticket  has  been  afterwards  punched  by  a  baggageman,*  or 
even  recognized  by  one  of  the  conductors  of  the  company, 
and  the  holder  permitted  to  ride  upon  it.3 

(4.)  Continuous  Journey  required,  —  It  may  be  stated  as 
a  general  rule  that  the  contract  for  conveyance,  entered 
into  between  the  carrier  and  the  passenger,  is  an  entirety. 
Neither  party  can  require  the  other  to  perform  it  in  parts. 
The  passenger  has  no  right  to  leave  the  conveyance  at  an 
intermediate  point  without  the  carrier's  consent,^  and  after- 
wards demand  that  the  contract  be  completed  according  to 
his  convenience.5     Therefore   the   contract   for  carriage  is 

'  Terre  Haute,  etc.,  R.  Co.  v,  Fitzgerald,  47  Ind.  79. 

^  Wentz  V.  Erie  R.  Co.,  5  Thomp.  &  C.  556;  s.  r.,  3  Hun,  241. 

3  Dietrich  v,  Pennsylvania  R.  Co.,  71  Pa.  St.  432;  Sherman  v,  Chicago, 
etc.,  R.  Co.,  40  Iowa,  45;  Wakefield  v.  South  Boston  R.  Co.,  117  Mass.  544; 
Johnson  v.  Concord  R.  Co.,  46  N.  H.  213;  Hill  v.  Syracuse,  etc.,  R.  Co.,  63 
N.  Y.  loi  ;  Nolan  v.  New  York,  etc.,  R.  Co.,  9  Jones  &  Sp.  541 ;  Stone  v. 
Chicago,  etc.,  R.  Co.,  47  Iowa,  82 ;  Keeley  v.  Boston,  etc.,  R.  Co.,  67  Me. 
13;  s.  c,  6  Cent.  L.  j.  382;   17  Alb.  L.  J.  366. 

4  There  seems  to  be  no  reason  why  a  passenger  may  not  rightfully  quit  the 
conveyance  temporarily  during  a  stoppage,  if  his  business  or  necessities  require 
it.     Keokuk,  etc.,  Packet  Co.  v.  True,  88  111.  608. 

5  Stone  V,  Chicago,  etc.,  R.  Co.,  47  Iowa,  82;  j.  r.,  10  Ch.  Leg.  N.  78; 
6  Reporter,  489;  Hamilton  v.  New  York,  etc.,  R.  Co.,  51  N.  Y.  100;  Cheney 
V.  Boston,  etc.,  R.  Co.,  11  Mete.  121;  Cleveland,  etc.,  R.  Co.  v.  Bartram,  11 
Ohio  St.  4:7;  The  State  v,  Overton,  24  N.  J.  L.  435;  Johnson  v.  Concord 
R.  Co.,  46  N.  H.  213;  Barker  v.  Coflin,  31  Barb.  556;  Beebe  v,  Ayers,  28 
Barb.  275;  Drew  v.  Central  Pacific  R.  Co.,  51  Cal.  425;  Briggs  v.  Grand 
Trunk  R.  Co.,  24  Upper  Canada  Q.  B.  510;  Craig  v.  Great  Western  R.  Co., 
24  Upper  Canada  Q.  B.  504;  Gale  v,  Delaware,  etc.,  R.  Co.,  7  Hun,  670; 
s,  r.,  I  Abb.  N.  C.  549 ;  Oil  Creek,  etc.,  R.  Co.  v,  Clark,  72  Pa.  St.  231 ; 
Terry  v.  Flushing,  etc.,  R.  Co.,  13  Hun,  359;  j.  r.,  4  Abb.  N.  C.  525  ;  Dun- 
phy  V.  Erie  R.  Co.,  10  Jones  &  Sp.  128;  Breen  v.  Texas,  etc.;  R.  Co.,  50  Texas, 
43.  But  in  some  States  this  matter  is  regulated  by  statute.  Pub.  Laws  Me. 
1871,  chap.  223;  Dryden  v.  Grand  Trunk  R.  Co.,  60  Me.  512. 
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broken  by  the  passenger  leaving  the  train,  and  attempting 
to  resume  his  journey  upon  another.  Under  such  circum- 
stances, his  rights  are  only  those  of  a  trespasser,  and  he  may 
rightfully  be  ejected  from  the  train.*  The  production  of  a 
conductor's  check  or  ticket,  unless  it  expressly  authorizes 
the  passenger  to  stop  over  at  such  a  place,  does  not  enhance 
the  passenger's  rights  in  the  premises.  Such  a  check  is 
simply  evidence  that  the  fare  had  been  paid  for  a  continuous 
journey."  Neither  will  it  avail  the  passenger,  under  such 
circumstances,  that  he  was  told  by  an  agent  of  the  company, 
at  an  intermediate  station  on  his  journey,  that  he  would  be 
at  liberty  to  leave  the  train  and  proceed  on  his  journey  on 
another,  and  that  a  conductor's  check  which  he  held  was 
"  good  until  taken  up."  The  presumption  is  that  a  ticket- 
agent  at  a  way-station  has  no  authority  to  change  or  modify 
contracts  between  the  company  and  its  through-passengers, 
and  the  burden  of  rebutting  such  presumption  rests  upon 
the  party  alleging  the  contrary.^  But  if  at  the  time  of  pur- 
chasing his  ticket  the  passenger  is  assured  by  the  ticket- 
agent  that  he  will  be  granted  a  "  stop-over  check  "  at  some 
intermediate  station,  the  company  will  in  some  measure  be 
bound  by  such  declaration.^ 

Even  though  it  has  been  customary  to  allow  passengers 
to  stop  over  at  intermediate  stations  without  detriment  to 
their  right  to  resume  their  journey  upon  the  same  ticket, 
a  railroad  company  may  at  any  time  make  a  reguFation  to 

'  Dietrich  v.  Pennsylvania  R.  Co.,  71  Pa.  St  432;  Van  Kirk  v,  Pennsyl- 
vania R.  Co.,  71  Pa.  St.  66.  As  to  declarations  of  the  company's  conductor 
in  regard  to  the  right  to  stop  over,  see  Denney  z/.  New  York,  etc.,  R.  Co.,  5 
Daly,  50. 

'  The  State  v,  Overton,  and  Cheney  v.  Boston,  etc.,  R.  Co.,  supra  ;  Mc- 
Clure  7^  Philadelphia,  etc.,  R.  Co.,  24  Md.  532  ;  Breen  v.  Texas,  etc,  R.  Co.. 
50  Texas,  43.  But  see  Palmer  v.  Railroad,  3  So.  Car.  580.  A  passenger  hold- 
ing a  ticket  bearing  upon  its  face  the  stipulation  "Good  for  this  day  and  train 
only,''  will  not  be  entitled  to  leave  the  train  after  his  journey  has  commenced, 
and  afterwards,  though  on  the  same  day,  claim  passage  on  this  ticket  Gale  r. 
Delaware,  etc.,  R.  Co.,  7  Hun,  670 ;  s.  c,  i  Abb.  N.  C.  549. 

3  McClure  v,  Philadelphia,  etc.,  R.  Co.,  24  Md.  532. 

4  Bumham   v.  Grand  Trunk  R.  Co.,  63  Me.  298.     Sec  also  Van  Kirk  r. 
Pennsylvania  R.  Co.,  76  Pa.  St  66. 
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the  contrary,  and  passengers  will  be  bound  thereby  whether 
they  have  notice  of  such  regulation  or  not.' 

(5.)  Passenger  having  no  Ticket,  or  improper  Ticket  —  As 
between  the  conductor  and  the  passenger,  the  ticket  pur- 
chased by  the  latter  from  the  proper  officer  of  the  carrier  is 
the  only  evidence  of  the  right  of  the  passenger  to  passage. 
The  conductor  cannot  be  expected  to  accept  explanations 
of  the  passenger  in  regard  to  an  improper  ticket  which  he 
produces,  or  when  he  fails  to  produce  any  ticket  whatever.* 
The  loss  of  a  ticket  is  very  properly  held  to  fall  upon  the 
passenger.  Any  other  rule  would  be  a  source  of  endless 
fraud  upon  the  carrier,  of  intolerable  delay  to  the  travelling 
public,  and,  indeed,  wholly  impracticable.  Said  Robinson,  C. 
J. :  "  It  is  better  and  more  reasonable  that  a  passenger  should 
now  and  then  have  to  suffer  the  consequences  of  his  own 
want  of  care,  than  that  a  system  should  be  rendered- imprac- 
ticable which  seems  necessary  to  the  transaction  of  this  im- 
portant branch  of  business.  *  *  *  Xhe  public,  whether 
wisely  or  not,  desire  to  travel  at  the  rate  of  four  or  five 
hundred  miles  a  day,  and  that  rapidity  of  movement  cannot 
be  accomplished  without  peculiar  arrangements  to  suit  the 
exigency,  which  must  sometimes  be  found  to  produce  incon- 
venience." 3 

But  the  circumstances  may  be  such  that  satisfactory  evi- 
dence can  be  given  to  account  for  the  failure  to  produce  the 
customary  ticket,  in  which  case  the  conductor  is  not  justi- 
fied in  following  out  his  instructions  literally,  and  in  disre- 
gard of  such  evidence.     Thus,  an  informal  writing  by  the 

'  Johnson  v.  Concord,  etc.,  R.  Co.,  46  N.  H.  213.  See  also  Dietrich  v. 
Pennsylvania  R.  Co.,  71  Pa.  St.  432. 

'  Townsend  v.  New  York,  etc,  R.  Co.,  56  N.  Y.  295  (reversing  j.  r.,  4 
Hun,  217;  6  Thomp.  &  C.  495);  Frederick  v.  Marquette,  etc.,  R.  Co.,  37 
Mich.  342;  s.  r.,  6  Reporter,  116;  Shelton  v.  Lake  Shore,  etc.,  R.  Co.,  29 
Ohio  St.  214;  Weaver  v.  Rome,  etc.,  R.  Co.,  3  Thomp.  &  C.  270;  Jerome 
V,  Smith,  48  Vt.  230 ;  Downs  v.  New  Haven,  etc.,  R.  Co.,  36  Conn.  287 ; 
Chicago,  etc.,  R.  Co.  v.  Griffin,  68  111.  499.  But  see  Hamilton  v.  Third 
Avenue  R.  Co.,  53  N.  Y.  25. 

3  Duke  r.  Great  Western  R^  Co.,  14  Upper  Canada  Q.  B.  377,  384;  s,  <., 
14  Upper  Canada  Q.  B.  369. 
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ticket-agent,  to  the  effect  that  a  passenger  has  paid  his  fare, 
becomes  a  ticket  as  good  as  the  printed  one  usually  sold.' 
It  is  the  duty  of  the  passenger,  in  case  he  has  lost  or  mis- 
laid his  ticket,  or  the  ticket  which  he  happens  to  hold  does 
not  entitle  him  to  proceed  further,  although  he  may  have 
paid  the  price  of  a  ticket  to  a  station  further  on,  to  pay  the 
fare  demanded;  and  if  the  company  afterwards  refuse  to 
make  reparation,  he  can  maintain  his  action  against  it' 
However,  as  before  remarked,  a  passenger  who  has  mislaid 
his  ticket  is  entitled  to  a  reasonable  length  of  time  in  which 
to  search  for  it.  He  is  not  obliged  to  have  the  ticket  ready 
in  hand  the  moment  the  conductor  may  demand  that  it  shall 
be  exhibited.3 

To  illustrate  the  foregoing:  The  fact  that  one  of  the 
defendant's  conductors  has  wrongfully  taken  a  passenger's 
ticket  from  him  does  not  justify  him  in  getting  upon  another 
train  of  the  defendant's,  with  the  intention  of  riding  without 
paying  his  fare.*  Likewise  a  passenger  may  be  compelled 
to  pay  his  fare  who  has  in  his  possession  a  coupon  ticket 
which  entitles  him  to  ride  the  distances  indicated  by  the 
coupons  respectively,  but  has  lost  a  conductor's  check  which 
had  been  given  him  in  exchange  for  one  of  his  coupons.  In 
such  a  case,  the  ticket  with  the  coupons  remaining  attached, 
entitling  him  to  ride  from  some  point  further  on,  to  his  destina- 
tion, is  no  evidence  to  the  conductor  of  his  right  to  ride  upon 
that  section  of  the  road  covered  by  the  coupon  detached  by 

»  Per  Caton,  C.  J.,  in  St.  Louis,  etc.,  R.  Co.  v.  Dalby,  19  III.  353,  365.  Sec 
also  Pullman  Palace  Car  Co.  v.  Reed,  75  111.  125;  Toledo,  etc.,  R.  Co.  v. 
McDonough,  53  Ind.  289. 

'  Chicago,  etc.,  R.  Co.  v.  Griffin,  68  111.  499;  Frederick  v.  Marquette,  etc., 
R.  Co.,  37  Mich.  342. 

3  Curtis  V,  Grand  Trunk  R.  Co.,  12  Upper  Canada  C.  P.  89;  Maples  r. 
New  York,  etc.,  R.  Co.,  38  Conn.  557;  Philadelphia,  etc,  R.  Co.  v.  Larkin, 
47  Md.  155. 

4  Townsend  v.  New  York,  etc.,  R.  Co.,  56  N.  Y.  295;  Shelton  v.  Lake 
Shore,  etc.,  R.  Co.,  29  Ohio  St.  214.  If  a  passenger  has  received  a  conduc- 
tor's check  in  exchange  for  his  ticket,  and  by  the  direction  of  the  company's 
servant  gets  upon  another  train,  the  company  will  be  responsible  for  the  act  of 
the  next  conductor  in  refusing  to  recognize  such  check  and  expelling  him  from 
the  train.     Toledo,  etc.,  R.  Co.  v,  McDonough,  53  Ind.  289. 
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the  conductor  previously  in  charge  of  the  train.*  If  the  pas- 
senger has  paid  for  three  tickets  for  hipiself  and  companions, 
and  received  only'  two,  the  production  of  these  two,  with  an 
explanation  as  to  the  failure  to  procure  the  third,  cannot 
excuse  the  payment  of  the  fare  demanded."  A  railroad 
company  is  under  no  obligation  to  carry  persons  for  less 
than  the  usual  rates.  If  it  chooses  to  do  so,  the  passenger 
must  comply  with  the  regulations  applicable  to  such  cases.3 
A  lunatic,  unknown  to  the  servants  of  the  carrier  as  such, 
and  carelessly  left  in  his  seat  alone  by  the  person  having 
him  and  his  ticket  in  charge,  may  be  rightfully  expelled 
from  the  train,  although  he  does  not  understand  the  demand 
made  upon  him  for  payment  of  his  fare.^  If  there  is  no 
special  contract  to  vary  the  terms  of  a  ticket,  it  must  be 
used  as  those  terms  direct,  —  ^.^.,  a  ticket  with  the  words 
"  Portland  to  Boston "  imprinted  on  it,  purchased  in  Port- 
land, does  not  entitle  the  holder  to  a  passage  in  a  direction 
the  reverse  of  that  indicated  on  the  ticket.'  Where  an 
additional   and  more  circuitous   route  exists  between  two 


■  Jerome  v.  Smith,  48  Vt.  230.  See  also  O'Brien  v.  Boston,  etc.,  R.  Co., 
15  Gray,  20. 

^  Weaver  v,  Rome,  etc.,  R.  Co.,  3  Thomp.  &  C.  470. 

3  Goetz  V.  Hannibal,  etc.,  R.  Co.,  50  Mo.  472. 

4  Willetts  V,  Buffalo,  etc.,  R.  Co.,  14  Barb.  585.  In  Jennings  v.  Great 
Northern  R.  Co.,  L.  R.  i  Q.  B.  7,  the  plaintiff  took  tickets  for  himself,  his 
servants  and  horses,  by  a  particular  train.  The  plaintiff  got  on  board  the 
forward  part  of  the  train,  taking  all  the  tickets  with  him.  The  train  was  auer- 
wards  divided  into  two,  on  account  of  its  length  rendering  it  unsafe.  When 
the  second  train,  with  the  servants  and  horses,  was  about  to  start,  the  plain- 
tiff's servants  were  required  to  produce  their  tickets,  and  on  theii  being  unable 
to  do  so,  the  defendants  refused  to  carry  them.  A  by-law  of  the  defendants 
provided  as  follows:  **No  passenger  will  be  allowed  to  enter  any  carriage 
without  having  first  paid  his  fare  and  obtained  a  ticket.  Each  passenger,  on 
payment  of  his  fare,  will  be  furnished  with  a  ticket,  which  such  passenger  is  to 
show  when  required,  and  to  deliver  up  before  leaving  the  company's  premises, 
on  demand."  In  an  action  by  the  plaintiff  for  not  carrying  his  servants,  it 
was  held  that,  as  the  defendants  contracted  with  the  plaintiff  and  delivered  the 
tickets  to  him,  and  not  to  the  servants,  they  were  not  in  a  position  to  enforce 
the  by-law. 

5  Keeley  v.  Boston,  etc.,  R.  Co.,  67  Me.  163;  s,  c»,  6  Cent.  L.  J.  382 ;  17 
Alb.  L.  J.  366 ;  Coleman  v.  New  York,  etc.,  R.  Co.,  106  Mass.  160. 
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points  on  the  main  line  of  a  railroad,  a  passenger  holding  a 
through  ticket  cannot,  as  a  matter  of  right,  leave  the  train 
on  the  main  line  at  one  of  these  points  and  demand  trans- 
portation over  the  circuitous  route,  without  paying  additional 
fare.' 

The  mere  circumstance  that  a  passenger  has  in  his  pos- 
session a  ticket  entitling  him  to  passage  will  not  avail  him, 
unless  he  claims  under  it  in  the  proper  manner  and  at  the 
proper  time.  Thus,  a  passenger  having  a  spent  ticket  and  a 
regular  ticket,  insisted  on  his  right  of  passage  upon  the 
former,  without  exhibiting  the  latter.  After  being  ejected 
from  the  train  with  considerable  difficulty,  he  produced  the 
regular  ticket  and  demanded  that  he  be  carried  upon  it,  but 
was  refused.  His  tortious  refusal  to  produce  the  proper 
ticket  was  held  to  be  a  breach  of  the  contract,  which  dis- 
entitled him  to  claim  any  rights  under  it." 

The  production  of  a  ticket  issued  by  a  railroad  company 
about  sixteen  months  previously  is  not  conclusive  of  the 
right  of  the  holder  to  be  carried  thereon.  Passage  being 
refused  upon  such  ticket,  and  the  holder  expelled  from  the 
train,  it  is  a  question  for  the  jury  whether  the  plaintiff  pro- 
cured it  fairly,  or  was  attempting  an  imposition.^  So,  the 
holder  is  not  entitled  to  passage  upon  a  ticket  purchased 
with  counterfeit  money,*  or  upon  one  for  which  the  com- 
pany have  received  no  consideration.^  Railroad  passes 
fraudulently  obtained  confer  no  rights  upon  the  holder.^ 

(6.)  Refusal  to  pay  Fare,  —  A  wilful  refusal  to  pay  the 
proper  fare  demandable  justifies  expulsion.  The  carrier  is 
under  no  obligation  to  transport  a  trespasser,  and  he  may 
be  expelled  at  any  time,  provided  the  manner  and  place  of 
expulsion  are  such  that  the  act  will  not  result  in  wanton 

*  Bennetts.  New  York,  etc.,  R.  Co.,  69  N.  Y.  594;  j.  <:.,  5  Hun,  599-  See 
also  Ad  win  v.  New  York,  etc.,  R.  Co.,  60  Barb.  590. 

*  The  State  v,  Campbell,  32  N.  J.  L.  309. 

3  Davis  V,  Great  Western  R.  Co.,  20  Upper  Canada  Q.  B.  27. 

4  Memphis,  etc.,  R.  Co.  v,  Chastine,  54  Miss.  503. 

5  McCarthy  v,  Chicago,  etc.,  R.  Co.,  41  Iowa,  432. 

^  Brown  v,  Missouri,  etc.,  R.  Co.,  64  Mo.  536;  Turner  v.  Richmond,  etc, 
R.  Co.,  70  N.  C.  I ;  Toledo,  etc.,  R.  Co.  v,  Beggs,  85  111.  80. 
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injury.'  It  is  important  tp  observe  the  distinction  between 
passengers  who  may  honestly  differ  with  the  carrier  in  regard 
to  their  rights,  and  therefore  refuse  to  submit  to  exactions 
of  fare  in  addition  to  that  already  paid,  and  persons  who 
take  passage  with  the  intention  of  defrauding  the  carrier  or 
resisting  demands  for  payment  of  fare.  It  would  seem  that 
trespassers  are  not  "  passengers  "  contemplated  by  statutes 
which  forbid  the  expulsion  of  passengers  at  other  than  regu- 
lar stations ; '  but  this  distinction  is  not  always  observed.^ 
After  a  person  has  refused  to  pay  his  fare,  and  is  being  put 
off  a  railroad  train,  he  acquires  no  right  to  passage  by  then 
tendering  the  fare  demanded.^  In  such  a  case,  if  put  off  at 
a  regular  station,  he  must  there  obtain  a  ticket  and  tender 
his  fare.5  One  who  boards  a  train  and  suffers  ejection  for 
the  express  purpose  of  testing  the  question  whether  the 
company  are  charging  more  than  the  statutory  rate  of  fare 
is  entitled  only  to  compensatory  damages.^ 

///.  Classification  of  Passengers.  —  It  is  a  recognized  rule 
that  a  carrier  cannot  capriciously  discriminate  between  pas- 
sengers on  account  of  their  nativity,  color,  race,  social  posi- 

'  Great  Western  R.  Co.  v.  Miller,  19  Mich.  305;  Haley  v.  St.  Louis,  etc., 
R.  Co.,  21  Iowa,  15.;  Chicago,  etc.,  R.  Co.  v,  Boger,  i  Bradw.  472;  Lillis 
V.  St.  Louis,  etc.,  R.  Co.,  64  Mo.  464;  Ohio,  etc,  R.  Co.  v.  Muhling,  30  111. 
9;  O'Brien  v,  Boston,  etc.,  R.  Co.,  15  Gray,  20. 

'  Lillis  V,  St.  Louis,  etc.,  R.  Co.,  and  Chicago,  etc.,  R.  Co.  v,  Boger, 
supra ;  The  People  v,  Jillson,  3  Park.  Cr.  Cas.  234. 

3  Chicago,  etc.,  R.  Co.  v.  Peacock,  48  111.  253;  Fulton  v.  Grand  Trunk 
R.  Co.,  17  Upper  Canada  Q.  B.  428. 

4  The  People  v,  Jillson,  3  Park.  Cr.  Cas.  234;  O'Brien  v,  Boston,  etc,  R. 
Co.,  15  Gray,  20;  The  State  v.  Campbell,  32  N.  J.  L.  309;  Nelson  v.  Long 
Island  R.  Co.,  7  Hun,  140;  Stone  v,  Chicago,  etc.,  R.  Co.,  47  Iowa,  82; 
J.  f.,  10  Ch.  Leg.  N.  78;  6  Reporter,  489;  Fulton  z/.«Grand  Trunk  R.  Co.,  17 
Upper  Canada  Q.  B.  428;  Hibbard  v.  New  York,  etc.,  R.  Co.,  15  N.  Y. 
455,  462,  per  Denio,  C.  J. ;  Perkins  v.  Missouri,  etc.,  R.  Co.,  55  Mo.  201. 

5  Nelson  v.  Long  Island,  etc.,  R.  Co.,  7  Hun,  140.  In  Stone  v.  Chicago, 
etc.,  R.  Co.,  47  Iowa,  82,  it  was  held  that  where  a  passenger  has  been  ejected 
from  a  train  for  non-payment  of  fare,  he  must  pay  the  fare  from  the  first  station 
where  he  entered  the  train,  before  he  can  insist /^n  being  carried  forward  upon 
the  same  train ;  and  if  he  purchases  a  ticket  at  the  point  where  he  was  ejected, 
the  conductor  may  nevertheless  exclude  him  from  the  train. 

^  Cincinnati,  etc.,  R.  Co.  v.  Cole,  29  Ohio  St.  126. 
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tion,  or  their  political  or  religious  beliefs.  Classifications 
and  discriminations  may  be  made  for  the  general  conven- 
ience and  security  of  passengers,  but  such  distinctions  must 
be  made  upon  some  principle  or  for  some  reasons  which  the 
law  recognizes  as  just  and  equitable,  and  founded  in  sound 
public  policy. 

(i.)  According  to  Sex,  —  The  reservation  of  a  car  for  the 
accommodation  of  ladies,  and  gentlemen  in  company  with 
them,  is  a  measure  the  reasonableness  of  which  has  never 
been  questioned."  "the  carrier  has  a  right  to  enforce  obedi- 
ence to  such  a  regulation;  and  after  notice  to  a  passenger 
attempting  to  enter  the  "ladies*  car,"  may,  if  necessary, 
exclude  him  with  force  adequate  for  this  purpose.'  If  there 
be  no  sitting-room  elsewhere  for  passengers  excluded  by 
this  regulation  from  the  "ladies'  car,"  but  room  to  seat  them 
there,  they  cannot  be  left  standing,  without  a  breach  of  the 
contract  of  carriage.  But  in  such  a  case  it  rests  in  the  dis- 
cretion of  the  proper  officials  of  the  train  to  select  those  to 
be  admitted.  Passengers  aggrieved  by  the  exercise  of  such 
discretion  have  their  remedy  in  an  action  for  breach  of  the 
contract  of  carriage.^  A  railway  company  will  be  respon- 
sible for  the  forcible  exclusion  of  a  colored  woman  from  the 
"ladies'  car"  by  their  servant,  although  the  managing  offi- 
cers of  the  train  have  never  given  any  orders  to  this  eflfect, 
and  the  act  of  the  servant  in  so  doing  was  from  mere  caprice 
or  wantonness.* 

( 2.)  According  to  Color — Effect  of  the  Supplemental  Crvil- 
Rights  Act  of  i8y^,  —  If  a  classification  is  to  be  made  upon 
this  basis,  it  must  be  founded  upon  something  more  sub- 
stantial than  mere  prejudice.     This  regulation,  like  all  other 

« 

*  Chicago,  etc.,  R.  Co.  v,  Williams,  55  111.  185 ;  Bass  v.  Chicago^  etc,  R. 
Co.,  36  Wis.  450 ;  s.  f .,  39  Wis.  633 ;  42  Wis.  654 ;  Peck  v.  New  York,  etc., 
R.  Co.,  70  N.  Y.  587.  See  also  The  State  v,  Overton,  24  N.  J.  L.  435,  44'; 
Pittsburgh,  etc.,  R.  Co.  v.  Hinds,  53  Pa.  St  512. 

"  Peck  V.  New  York,  etc.,  R.  Co.,  and  Bass  v,  Chicago,  etc.,  R.  Co., 
supra;  McKinley  v,  Chicago,  etc.,  R.  Co.,  44  Iowa,  314. 

3  Bass  V,  Chicago,  etc.,  R.  Co.,  supra.  But  see  Thorpe  v.  New  York, 
etc.,  R.  Co.,  13  Hun,  70. 

4  Chicago,  etc.,  R.  Co.  v,  Williams,  55  111.  185. 
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proper  regulations  of  the  carrier,  must  be  reasonable.'  In 
the  absence  of  any  statutory  provision  controlling  this  mat- 
ter, it  has  been  held  that  a  rule  of  a  railroad  company 
requiring  colored  persons  to  sit  at  one  end  of  the  car, 
separate  from  the  other  passengers,  is  not  unreasonable.' 
Agnew,  J.,  in  delivering  the  opinion  of  the  court  in  this 
case,  justified  the  discrimination  as  ordained  by  Providence 
in  the  nature  of  things,  intermarriage  of  the  races  being 
contrary  to  natural  law,  and  the  races  themselves  being 
naturally  geographically  separated.  It  is  manifest  that  con- 
siderations like  these  are  grounds  for  nothing  more  sub- 
stantial than  prejudice.  A  better  reason  for  the  existence 
of  the  regulation  is  found  in  another  part  of  the  opinion, 
the  ground  being  that  it  "  prevents  contacts  and  collisions, 
arising  from  natural  or  well-known  customary  repugnancies, 
which  are  likely  to  breed  disturbances  by  a  promiscuous 
sitting.''  In  an  earlier  case  in  the  same  State,  in  an  inferior 
court,  a  regulation  of  a  street-car  company,  confining  negroes 
to  the  front  platform  exclusively,  was  held  reasonable,  and 
the  company's  servants  were  justified  in  expelling  from  the 
car  a  colored  man  who  insisted  upon  having  a  seat  inside.^ 
In  Hall  V.  De  Cuir,*  the  Supreme  Court  of  the  United  States 
decided  that  a  statute  of  Louisiana  which  prohibited  com- 
mon carriers  from  making  discriminations  on  account  of 
color  was  unconstitutional  and  void,  as  being  a  law  in 
restraint  of  commerce ;  and  that,  too,  although,  under  the 
facts  of  the  case  at  bar,  the  passenger  who  had  been  ex- 
cluded from  the  cabin  occupied  by  white  people  was  travel- 
ling up  the  Mississippi  River  from  New  Orleans  to  a  point 
within  the  State  of  Louisiana.  Said  Waite,  C.  J. :  "  The  river 
Mississippi  passes  through  or  along  the  borders  of  ten  differ- 
ent States,  and  its  tributaries  reach  many  more.  The  com- 
merce upon  these  waters  is  immense,  and  its  regulation 
clearly  a  matter  of  national  concern.  If  each  State  was  at 
liberty  to  regulate  the  conduct  of  carriers  while  within  its 

*  Day  V.  Owen,  5  Mich.  520;  Chicago,  etc.,  R.  Co.  v.  Williams,  55  111.  185. 
»  West  Chester  R.  Co.  v.  Miles,  55  Pa.  St.  209. 

3  Goines  v.  McCandless,  4  Phila.  255. 

4  95  U.  S.  485  ( reversing  j.  r.,  sub  nom,  De  Cuir  v.  Benson,  27  La.  An.  i). 
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jurisdiction,  the  confusion  likely  to  follow  could  not  but  be 
productive  of  great  inconvenience  and  unnecessary  hard- 
ship. Each  State  could  provide  for  its  own  passengers  and 
regulate  the  transportation  of  its  own  freight,  regardless  of 
the  interests  of  others.  Nay  more,  it  could  prescribe  rules 
by  which  the  carrier  must  be  governed  within  the  State  in 
respect  to  passengers  and  property  brought  from  without. 
On  one  side  of  the  river  or  its  tributaries  he  might  be  required 
to  observe  one  set  of  rules,  and  on  the  other  another.  Com- 
merce cannot  flourish  in  the  midst  of  such  embarrassments. 
No  carrier  of  passengers  can  conduct  his  business  with 
satisfaction  to  himself  or  comfort  to  those  employing  him, 
if  on  one  side  of  a  State  line  his  passengers,  both  white  and 
colored,  must  be  permitted  to  occupy  the  same  cabin,  and 
on  the  other  be  kept  separate.  Uniformity  in  the  regula- 
tions by  which  he  is  to  be  governed  from  one  end  to  the  other 
of  his  route  is  a  necessity  in  his  business;  and  to  secure 
it,  Congress,  which  is  untrammelled  by  State  lines,  has  been 
invested  with  the  exclusive  legislative  power  of  determining 
what  such  regulations  shall  be."  * 

It  is  provided  by  the  first  section  of  the  Supplemental 
Civil-Rights  Act*  of  1875,"  "that  all  persons  within  the 
jurisdiction  of  the  United  States  shall  be  entitled  to  the  full 
and  equal  enjoyment  of  the  accommodations,  advantages, 
facilities,  and  privileges  of  inns,  public  conveyances  on  land 
or  water,  theatres  and  other  places  of  public  amusement; 
subject  only  to  the  conditions  and  limitations  established  by 
law,  and  applicable  alike  to  citizens  of  every  race  and  color, 
regardless  of  any  previous  condition  of  servitude."  By 
subsequent  sections,  heavy  penalties  are  provided  for  the 
infraction  of  this  provision;  and  further,  that  the  Federal 
courts  shall  have  exclusive  jurisdiction  of  violations  of  this 
and  other  provisions  of  the  same  act.^ 

'  The  foregoing  opinion  was  delivered  at  the  October  term,  1877.  It  is  to 
be  noticed  that  the  decision  of  this  case  was  in  no  manner  affected  by  the 
Supplemental  Civil-Rights  Act  of  March  i,  1875,  as  the  cause  of  action  accrued 
prior  to  that  date.     See  s,  c,  sub  nom,  De  Cuir  v.  Benson,  27  La.  An.  t. 

'  Stats.  U.  S.  1874-5,  P-  33S»  chap.  114. 

3  The  writer  believes  that  this  law  has  not  yet  been  the  subject  of  decision 
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Distinct  considerations  arise  in  this  connection:  i.  The 
scope  of  this  act ;  2.  Its  interpretation. 

1 .  So  far  as  this  law  seeks  to  inflict  penalties  for  the  viola- 
tion of  any  or  all  rights  which  belong  to  citizens  of  a  State,  as 
distinct  from  citizens  of  the  United  States  as  such,'  its  con- 
stitutionality has  been  denied ; '  therefore,  in  a  case  which 
was  one  of  eighteen  suits  brought  against  the  Baltimore  and 
Ohio  Railroad  Company,  in  which  the  plaintiffs  sought  to 
recover  the  penalty  imposed  by  this  act,  on  the  ground  that 
the  company  had  discriminated  against  them  on  account  of 
their  color  by  refusing  them  admission  to  a  car  with  white 
passengers  and  compelling  them  to  occupy  a  separate  and 
inferior  car.  the  plaintiff  was  nonsuited,  on  the  ground 
that  the  privilege  to  use  any  public  conveyance  for  local 
travel  was  not  a  right  arising  under  the  Constitution  of  the 
United  States.^  Incidentally  it  may  here  be  remarked  that 
that  part  of  the  act  which  descends  to  the  control  of  the 
business  of  innkeepers  and  the  proprietors  of  theatres  has 
also  been  pronounced  unconstitutional  on  the  same  ground.^ 

2.  But  aside  from  the  consideration  of  the  constitutionality 
and  scope  of  this  act,  it  would  seem  that  nc^'iingis  contained 
therein  to  prohibit  a  separation  of  white  and  colored  pas- 
sengers, provided  the  latter  enjoy  "  full  and  equal  accom- 

by  the  court  of  last  resurt,  and,  so  far  as  can  lie  ascertained,  only  meagrely 
passed  upon  by  the  judges  of  the  Circuit  and  District  Courts. 

'  The  Slaughter- House  Cases,  i6  Wall.  36;  United  States  v.  Reese,  92 
U    S.  214;   United  States  v.  Cruikshank,  92  U.  S.  542. 

'  By  Giles,  J.  (U.  S.  Dist.  Ct.  Dist.  Md.),  in  Cully  v.  Baltimore,  etc.,  R. 
Co.,  I  Hughes,  536. 

3  Cully  V,  Baltimore,  etc.,  K.  Co.,  supra.  Exceptions  to  the  ruling  of  the 
court  were  reserved,  and  the  case  went  to  the  Supreme  Court  of  the  United 
States.  In  view  of  the  decision  of  this  court  in  Hall  v.  De  Cuir,  supra,  it 
would  seem  that  this  ruling  could  not  be  maintained.  That  case  is  an  express 
authority  to  the  eflfect  that  the  use  of  the  conveyance  of  an  interstate  common 
carrier  for  local  travel  is  not  a  right  subject  to  domestic  control.  Statutes 
having  such  an  object  in  view  **  encroach  upon  the  exclusive  power  of  Con- 
gress."    95  U.  S.  488. 

4  The  Civil-Rights  Bill,  i  Hughes.  541  (  Dick,  J.,  of  the  U.  S.  Dist.  Ct. 
for  the  West.  Dist.  N.  C.) ;  1 1  Am.  I..  Rev.  166  (Sawyer,  J.,  of  the  Ninth 
Federal  Circuit). 

VOL.  V.  NO.  6  52 
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modations,  advantages,  facilities,  and  privileges."  In  a  case 
before  prskine,  J./  the  facts  were  that  in  September,  1878, 
the  libellant,  with  her  three-year-old  nephew,  applied  for  pas- 
sage upon  a  steamboat  which  was  a  common  carrier  of  freight 
and  passengers  between  Savannah,  Georgia,  and  a  port  in  the 
State  of  Florida.  She  demanded  admission  to  the  upper 
deck  and  cabin,  occupied  and  reserved  for  white  passengers, 
offering  to  pay  the  price  charged  for  the  same.  The  price 
tendered  was  refused,  and  she  was  directed  to  go  to  the  lower 
deck  and  cabin,  reserved  for  colored  passengers,  the  accom- 
modations of  which  were  substantially  equal  to  those  from 
which  she  was  excluded.  Persisting  in  a  refusal  to  do  so, 
she  was  put  off"  the  boat  at  the  next  landing-place.  The 
court,  while  making  no  special  mention  of  the  act  of  Con- 
gress under  discussion,  declared  in  general  terms:  "Con- 
gress has  not  deemed  it  necessary  or  essential  to  the  welfare 
of  the  colored  citizen  to  enact  any  law  forbidding  interstate 
common  carriers  by  water  or  land  from  regulating  the 
business  of  their  vessels  or  vehicles  in  such  manner  that  the 
accommodationis  for  colored  passengers  on  their  respective 
conveyances  may  be  distinct  and  separate  from  those  assigned 
to  white  passengers,  yet  colored  passengers  are  entitled  to 
accommodations  as  suitable  as  those  designated  for  the 
exclusive  use  of  white  passengers."  '  The  libel  was  accord- 
ingly dismissed. 

The  basis  of  this  decision  appears  to  have  been  the  obiier 
language  of  Clifford,  J.,  in  Hall  v.  De  Cuir,^  and  a  misappre- 
hension on  the  part  of  the  court  that  the  decision  of  the 
Supreme  Court  in  that  case  involved  a  consideration  of  the 
Supplemental  Civil- Rights  Act  of  1875.  This,  we  have 
before  noticed,  was  not  the  fact.  The  language  of  Clifford, 
J.,  to  which  allusion  has  been  made,  is,  however,  extremely 
interesting  as  showing  what  the  opinion  of  at  least  one  justice 
of  that  high  tribunal  might  be  in  a  case  directly  involving 

'  Green  v.  The  Cily  of  Bridgeton  ( U.  S.  Dist.  Cl.  South.  Dist.  G», ),  9 
Cent.  L.  J.  206. 

*  9  Cent.  L.  J.  208. 
3  Supra. 
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the  merits  of  this  piece  of  legislation.  Citing  with  approval 
the  case  of  Day  v,  Owen,'  he  said :  "  The  right  to  be  carried 
is  one  thing,  and  the  privilege  of  a  passenger  on  board  as  to 
what  part  of  the  vessel  may  be  occupied  by  him  is  another 
and  a  very  different  thing;  and  they  add  [the  Michigan 
court  ]  that  it  is  the  latter,  and  not  the  former,  which  is  sub- 
ject to  reasonable  regulations,  and  is,  where  such  rules  and 
regulations  exist,  to  be  determined  by  the  proprietors."  " 
"  Substantial  equality  of  right  is  the  law  of  the  State  and  of 
the  United  States ;  but  equality  does  not  mean  identity,  as,  in 
the  nature  of  things,  identity  in  the  accommodation  afforded 
to  passengers,  whether  colored  or  white,  is  impossible  unless 
our  commercial  marine  shall  undergo  an  entire  change. 
Adult  male  passengers  are  never  allowed  a  passage  in  the 
ladies'  cabin  ;  nor  can  all  be  accommodated,  if  the  company 
is  large,  in  the  state-rooms.  Passengers  are  entitled  to 
proper  diet  and  lodging ;  but  the  laws  of  the  United  States 
do  not  require  the  master  of  a  steamer  to  put  persons  in  the 
same  apartment  who  would  be  repulsive  or  disagreeable  to 
each  other."  3  "  Governed  by  the  laws  of  Congress,  it  is  clear 
that  a  steamer  carrying  passengers  may  have  separate  cabins 
and  dining-saloons  for  white  persons  and  persons  of  .color, 
for  the  plain  reason  that  the  laws  of  Congress  contain  noth- 
ing to  prohibit  such  an  arrangement."* 

Judicial  authority  is  not  wanting,  however,  which  would 
tend  to  a  contrary  construction  of  the  provision  of  the  act 
under  examination.     Thus,  in  Railroad  Company  v.  Brown,^ 

"  5  Mich.  520. 
^  95  U.  S.  501. 

3  95  U.  S.  503.  Equally  positive  is  the  languageof  another  Federal  judge  : 
**  There  is  no  principle  of  law,  human  or  divine,  that  requires  all  men  to  be 
thrown  into  social  hotchpot  in  order  that  their  equality  of  civil  rights  may  be 
secured  and  enforced.  The  Civil- Rights  Bill  neither  imposes  nor  was  intended 
to  impose  any  such  social  obligation.  It  only  proposes  to  provide  for  the 
enforcement  of  legal  rights  guaranteed  to  all  citizens  by  the  laws  of  the  land, 
and  leaves  social  rights  and  privileges  to  be  regulated,  as  they  have  ever  been, 
by  the  customs  and  usages  of  society."  Per  Mr.  Justice  Dick,  of  the  United 
States  District  Court  for  the  Western  District  of  North  Carolina,  in  a  charge 
to  a  grand  jury  on  the  Civil-Rights  Rill,     i  Hughes,  541.  547. 

4  95  U.  S.  5CX). 

5  17  Wall.  445. 
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a  case  which  arose  under  a  private  act  of  Congress,  passed 
in  1863,  granting  certain  privileges  to  a  railroad  corporation, 
accompanied,  however,  with  the  provision  that  "  no  person 
shall  be  excluded  from  the  cars  on  account  of  color,"  it  was 
held  that  this  language  meant  that  persons  of  color  should 
travel  in  the  same  cars  with  white  people,  and  that  the 
enactment  was  not  satisfied  by  the  company  providing  cars 
assigned  exclusively  to  people  of  color,  though  they  were 
as  good  as  those  which  they  assigned  for  the  exclusive  use 
of  white  passengers.  Said  Davis,  J.,  in  regard  to  the  pas- 
sage of  this  act :  "  It  was  the  discrimination  in  the  use  of  the 
cars  on  account  of -color,  where  slavery  obtained,  which  was 
the  subject  of  discussion  at  the  time,  and  not  the  fact  that 
the  colored  race  could  not  ride  in  the  cars  at  all.** '  And  in 
Coger  V,  The  North- Western  Union  Packet  Company,'  which 
was  an  action  by  a  colored  passenger  upon  a  steamboat  for 
having  been  forcibly  excluded  from  the  dinner-table  pro- 
vided for  passengers  in  general,  and  ordered  to  take  her 
meals  upon  the  guards  of  the  boat  or  in  the  pantry,  as  it  was 
customary  for  colored  passengers  to  do,  the  court  held  that, 
under  the  Fourteenth  Amendment  to  the  Constitution,  and 
the  Civil-Rights  Bill  of  1866,  which  guaranteed  to  colored 
persons  the  right  to  make  and  enforce  contracts,  she  had  a 
right  to  the  accommodations  demanded.  In  this  case  it 
will  be  observed  that  the  conveniences  accorded  to  colored 
persons  were  in  no  respect  equal  to  those  enjoyed  by  white 
passengers,  and  the  case  is,  therefore,  no  authority  against 
the  contention  that  a  classification  may  be  made  without 
violating  the  provisions  of  this  act.3  A  statute  of  Pennsyl- 
vania distinctly  prohibits  any  classification  of  passengers  of 
which  color  is  the   basis.*     In   an   action    for  the  penalty' 

»   17  Wall.  452. 

-'  37  Iowa,  145. 

3  See  ihis  case,  ilisparagingly  noticed  by  Clifford,  J.,  in  Hall  v.  De  Cuir, 
95  U.  S.  485.  507.  Compare  Ellis  v.  Narraganseit  Steamship  Co.,  iii  Mass. 
146. 

<  Act  March  22,  1867  (Pamph.  Laws,  38);  2  Hrighl.  Purd.  Dig.  1228,  sec. 
80.  The  text  is  as  follows:  ''Any  railroad  or  railway  corporation  within  this 
Commonwealth  that  shall  exclude,  or  allow  to  be  excluded,  by  their  agents, 
conductors,  or  employees,   from  any  of  their  passenger-cars,  any  person  or 
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imposed  by  this  statute  for  an  infraction  of  its  provisions, 
the  facts  were  that  a  colored  woman,  accompanied  by  her 
husband,  repeatedly  attempted  to  enter  the  rear  car  of  a 
railroad  train,  but  was  forcibly  prevented,  and  directed  to 
go  into  the  next  car  forward,  which  was  equally  comfortable, 
and  contained  white  passengers.  It  was  also  clearly  estab- 
lished that  both  husband  and  wife  were  respectable  and 
-decent  persons.  The  majority  of  the  court  were  of  opiniqji 
that,  as  there  could  be  no  other  conceivable  grounds  of 
exclusion  except  their  color,  a  judgment  of  the  lower  court 
for  the  statutory  penalty  should  be  affirmed.' 

Since  the  decision  of  the  court  in  Hall  v,  De  Cuir' 
{before  noticed),  it  would  seem  that  the  constitutionality 
of  statutes  like  the  foregoing,  in  their  application  to  inter- 
state carriers,  could  not  be  maintained.  The  language  of 
the  justices  is  explicit.  Said  Clifford,  J.:  "Repeated  deci- 
sions of  this  court  have  determined  that  the  power  to 
regulate  commerce  embraces  all  the  instruments  by  which 
such  commerce  may  be  conducted."  Therefore  all  that 
was  said  in  that  case  with  reference  to  the  effect  of  such  a 
statute  upon  carriers  by  water  applies  with  equal  force  to 
interstate  carriers  by  land.  Speaking  of  the  statute  under 
examination,  Waite,  C.  J.,  said :  **  While  it  purports  only  to 
control  the  carrier  when  engaged  within  the  State,  it  must 
necessarily  influence  his  conduct  to  some  extent  in  the 
management  of  his  business  throughout  his  entire  voyage- 

persons,  on  account  of  color  or  race,  or  that  shall  refuse  to  carry  in  any  of 
their  cars,  thus  set  apart,  any  person  or  persons,  on  account  of  color  or  race, 
or  that  shall  for  such  reason  compel,  or  attempt  to  compel,  any  person  or 
persons  to  occupy  any  particular  part  of  any  of  their  cars  set  apart  for  the 
accommodation  of  people  as  passengers,  shall  be  liable,  in  an  action  of  debt, 
to  the  person  thereby  injured  or  aggrieved,  in  the  sum  of  five  hundred  dollars ; 
the  same  to  be  recovered  in  an  action  of  debt,  as  like  amounts  are  now  by  law 
recoverable." 

^  This  was  in  an  action  by  the  husband  and  wife,  in  the  right  of  the  wife. 
In  a  subsequent  action  by  the  husband,  on  account  of  his  exclusion  at  the 
same  time  as  the  wife,  the  exclusion  of  the  two  was  held  to  constitute  but  a 
single  offence ;  therefore  the  recovery  in  the  right  of  the  wife  was  a  bar  to  his 
separate  action. 

»  95  U.  S.  4S5. 
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His  disposition  of  passengers  taken  up  and  put  down  within 
the  State,  or  taken  up  within  to  be  carried  without,  cannot 
but  affect,  in  a  greater  or  less  degree,  those  taken  up  without 
and  brought  within,  and  sometimes  those  taken  up  and  put 
down  without." 

It  would  seem,  therefore,  that  this  matter  may  be  sum- 
marized thus :  The  States  have  no  power  to  pass  laws  affecl- 
iyg  interstate  common  carriers  in  this  particular.  Congress 
has  that  power,  but  has  not  exercised  it  in  such  a  manner  as 
to  prohibit  a  classification  of  passengers  according  to  color, 
provided  an  equal  enjoyment  of  the  facilities  of  travel  is 
afforded  to  all. 

/y.  Transportation  of  Passengers  upon  Freight-Trains. — 
It  is  the  undoubted  right  of  railway  companies  to  appro- 
priate a  portion  of  their  trains  exclusively  to  the  carrying  of 
freight.  Their  obligations  to  the  public  require  only  that 
they  shall  furnish  sufficient  passenger-trains  to  accommodate 
the  travel,  and  such  freight-trains  as  the  business  of  the 
country  along  their  line  requires.  They  are  not  required  to 
carry  passengers  on  their  freight-trains,  or  freight  on  their 
passenger-trains.  But  they  may,  if  they  choose,  do  either.' 
When,  therefore,  a  railroad  company  regularly  carries  pas- 
sengers upon  its  freight-trains,  and  holds  itself  out  to  the 
public  as  ready  to  do  so,  it  thereby  becomes  a  common 
carrier  of  passengers  by  such  freight-trains,  and  the  right  of 
the  passenger  to  passage  thereon,  subject  to  reasonable  reg- 
ulations, is  as  assured  as  upon  the  regular  passenger-trains.' 
A  very  common  regulation  is  that  passengers,  before  going 
on  board  freight-trains,  shall  procure  their  tickets  at  the 
company's  office,  and  on  failure  to  do  so  shall  be  expelled 
from  the  train.  The  reasonableness  of  a  regulation  of  this 
kind  is  not  denied. 3     But  in  order  that  the  company  may  be 

^  Chicago,  etc.,  R.  Co.  7/.  Randolph,  53  111.  510;  .\rnold  v,  Illinois, etc.,  R. 
Co..  83  III.  273. 

'  Chicago,  etc.,  R.  Co.  v.  Flagg,  43  III.  364;  Hazard  v,  Chicago,  etc,  R. 
Co.,  I  Uis5>.  503;   Mobile,  etc.,  R.  Co.  v,  McArthur,  43  Miss.  180. 

3  Chicago,  etc.,  R.  Co.  v.  Klagg,  supra;  Cleveland,  etc.,  R.  Co.  r.  Bar- 
tram,  II  Ohio  St.  459;  Si.  Louis  etc.,  R.  Co.  z\  Myrtle,  51   In<L  566:  Lake 
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in  a  position  to  enforce  such  a  regulation,  it  is  necessary 
that  proper  facilities  should  be  provided  for  passengers  to 
obtain  their  tickets,  and  that  the  ticket-office  of  the  com- 
pany be  open  for  a  reasonable  time  previous  to  the  departure 
of  the  train.* 

If  it  has  been  customary  to  receive  passengers  upon 
freight-trains  without  requiring  them  to  previously  procure 
tickets  at  the  company's  office,  a  person  who  has  travellf d 
upon  these  trains  before  and  after  the  adoption  of  such  a 
regulation,  without  objection  by  the  company's  servants  for 
want  of  a  ticket,  cannot  be  put  off  the  train  without  proof 
of  express  notice  to  him  of  the  regulation  requiring  tickets 
to  be  purchased  before  entering  the  train.  The  posting  of 
the  new  regulation  in  the  station-houses  of  the  company,  in 
such  a  case,  is  not  notice  sufficiently  express."  If,  after 
having  carried  passengers  upon  its  freight-trains,  the  com- 
pany sees  fit  to  adopt  a  regulation  excluding  them  alto- 
gether, it  will  be  responsible  in  punitory  damages  to  a 
passenger  who,  having  purchased  a  ticket  of  one  of  its 
station-agents,  with  the  assurance  that  such  ticket  entitled 
him  to  passage  upon  the  company's  freight-trains,  is  after- 
wards expelled  from  one  of  these  trains  by  the  conductor, 
as  required  by  such  regulation.^  When,  by  the  regulation  of 
the  company,  no  passengers  are  received  upon  freight-trains, 

Shore,  etc.,  R.  Co.  v.  Greenwood,  79  Pa.  St.  373 ;  Evans  v.  Memphis,  etc., 
R.  Co.,  56  Ala.  246 ;  Kansas,  etc.,  R.  Co.  r.  Kessler,  18  Kan.  523 ;  Illinois,  etc., 
R.  Co.  V,  Johnson,  67  111.  312 ;  Toledo,  etc.,  R.  Co.  v,  Patterson,  63  111.  304; 
Illinois,  etc.,  R.  Co.  v,  Sutton,  42  111.  438;  Illinois,  etc,  R.  Co.  v.  Nelson,  59 
111.  110;  Law  V,  Illinois,  etc.,  R.  Co.,  32  Iowa,  534;  Indianapolis,  etc.,  R. 
Co.  7A  Rinard,  46  Ind.  293 ;  Evans  t/.  Memphis,  etc.,  R.  Co.,  56  Ala.  246.  It 
is  also  a  reasonable  regulation  that  only  such  passengers  shall  be  permitted 
to  ride  upon  freight-trains  as  are  provided  with  tickets  of  a  particular  descrip- 
tion,—  for  example,  a  thousand-mile  ticket,  a  round-trip  ticket,  or  a  pass. 
Falkner  v,  Ohio,  etc.,  R.  Co.,  55  Ind.  369. 

*  St.  Louis,  etc.,  R.  Co.  v.  Myrtle,  51  Ind.  566;  Evans  v,  Memphis,  etc., 
R.  Co.,  56  Ala.  246;  Chicago,  etc,  R.  Co.  v,  Flagg,  43  III.  364;  Illinois, 
etc.,  R.  Co.  v^  Johnson,  67  III.  312;  Illinois,  etc.,  R.  Co.  v.  Sutton,  42  111. 
438;   Evans  v,  Memphis,  etc.,  R.  Co.,  56  Ala.  246. 

'  Lake  Shore,  etc.,  R.  Co.  v.  Greenwood,  79  Pa.  St.  373. 

3  Kansas,  etc.,  R.  Co.  v,  Kessler,  18  Kan.  523. 
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but  nevertheless  a  person  does  ride,  with  the  knowledge  of 
the  conductor  of  the  train,  it  is  not  a  settled  question  as  to 
what  are  the  rights  of  the  passenger  under  these  circum- 
stances.    In  Eaton  v,  Delaware,  etc.,  Railroad  Company,* 
the  facts  were  that  the  plaintiff  was  invited  by  the  conductor 
of  a  coal-train  to  ride  upon  his  train  to  a  certain  point,  with 
a  promise  to  get  him  employment  as  a  brakeman.     While  on 
this  journey,  the  caboose  in  which  the  plaintiff  was  seated 
was  run  into  and  demolished  by  a  following  train,  on  account 
of  the  negligence  of  the  conductor  of  the  coal-train.     In  an 
action  for  injuries  received  by  this  accident,  it  appeared  that 
there  was  a  printed  regulation  of  the  defendants,  for  the  use 
of  their  employees,  by  which  passengers  were  forbidden  to 
ride  upon  coal-trains,  but  of  this  the  plaintiff  had  no  actual 
knowledge.     It  did  not  appear  that  passengers  were  habit- 
ually or  occasionally  permitted  to  ride  in  the  caboose.     The 
majority  of  the  court'  held  that,  as*the  conductor  of  the 
coal-train  acted  wholly  without  authority,  and  in  violation  of 
express  instructions,  there  was  nothing  in  the  foregoing  cir- 
cumstances which  would  imply  the  existence  of  the  relation 
of  carrier  and    passenger   between   the    plaintiff   and  the 
defendant;  that,  as  the  plaintiff  was  on  the  train  without 
authority,  he  was  there   unlawfully,  and  could  not  recover 
for  the  injuries  received. 

The  foregoing  decision  is  strictly  in  accord  with  the  cir- 
cumscribed views  of  the  courts  of  the  State  of  New  York  in 
regard  .to  the  scope  of  a  servant's  authority,  and  the  conse- 
quential immunity  of  the  master  from  liability  for  acts  for 
the  performance  of  which  the  servant  was  not  hired.3  But, 
as  courts  in  general  are  not  disposed  to  thus  limit  the 
responsibility  of  the  master  for  acts  of  his  servant,  it  will 
not  be  surprising  to  find  that  a  contrary  opinion  is  enter- 
tained upon   this  question.      Thus,   the   Supreme  Judicial 

•'  57  N.  V.  382  (before  the  Commission  of  Appeals,  1874). 

'  Lott,  Ch.  C,  Dwight  and  Gray,  CC.  (Earl,  C.  dissenting;  Reynolds,  C. 
not  voting). 

3  Isaacs  V,  Third  Avenue  R.  Co.,  47  N.  V.  122;  Parker  v,  Eric  R.  Co.,  5 
Hun.  57. 
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Court  of  Maine  have  held  that  a  person  who  enters  the 
"saloon-car"  [caboose?]  of  a  freight-train,  and,  after  the 
train  has  started,  remains  there  without  being  requested  or 
directed  to  leave  by  the  conductor,  who  receives  from  him 
the  usual  fare  of  a  first-class  passenger,  is  to  be  regarded  as 
a  passenger,  and  the  corporation  as  incurring  the  same 
liability  for  his  safe  transportation  as  if  he  were  in  the 
regular  passenger-coaches  at  the  time  of  injury,  although 
the  regulations  of  the  defendant  prohibited  the  carrying  of 
passengers  upon  freight-trains.'  Said  the  court :  "  The  regu- 
lations of  the  defendant  corporation  are  binding  on  its  ser- 
vants. Passengers  are  not  presumed  to  know  them.  Their 
knowledge  must  be  affirmatively  proved.  If  the  servants  of 
the  corporation,  who  are  bound  to  know  its  regulations, 
neglect  or  violate  them,  the  principal  should  bear  the  loss  or 
injury  arising  from  such  neglect  or  violation,  rather  than 
strangers.     The  corporatioii  selects   and   appoints   its  ser- 

« 

vants,  and  it  should  be  responsible  for  their  conduct  while 
in  its  employ." '  To  the  same  effect  is  a  late  decision  by  the 
Supreme  Court  of  Pennsylvania.^  This  would  seem  to  be 
the  better  view  of  this  question,  and  more  in  accord  with  the 
authority  of  analogous  cases.^ 

V.  Exclusion  from  Carrier* s  Accommodations  —  Police 
Regulations.  —  The  well-established  right  of  carriers  to 
make  reasonable  regulations  for  the  conduct  of  passengers 
and  others  transacting  business  upon  their  premises  is 
accompanied  by  the  right  to  exclude  from  their  premises 
persons   having   no   legitimate   business   there,  and   whose 


'  Dunn  r.  Grand  Trunk,  etc.,  R.  Co.,  58  Me.  187. 
'  Appleton,  C.  J  ,  Id,  192. 

3  Creed  v,  Pennsylvania  R.  Co.,  86  Pa.  St.  139.  See  Houston,  etc.,  R. 
Co.  V,  Moore,  49  Texas,  31.  Also  Lawrenceburg,  etc.,  R.  Co.  r.  Montgomery, 
7  Ind.  474;  Lucas  v,  Milwaukee,  etc,   R.  Co.,  33  Wis,  41. 

4  Lackawanna,  etc.,  R.  Co.  v.  Chenewelh,  52  Pa.  St.  382;  Wilton  v,  Mid- 
dlesex R.  Co.,  107  Mass.  108;  s.  c,  125  Mass.  130;  O'Donnell  z\  Allegheny 
R.  Co.,  59  Pa.  St.  249;  Washburn  v.  Nashville,  etc.,  R.  Co.,  3  Head,  638; 
East  Saginaw  City  R.  Co.  v.  Bohn,  27  Mich.  503  ;  Pittsburgh,  etc.,  R.  Co. 
V,  Caldwell,  74  Pa.  St.  421. 
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presence   would   be  detrimental   to   their  interests    or   the 
safety  and  convenience  of  passengers.'     This  follows  nat- 
urally from   the  strict   accountability  to  which  the  carrier 
is  held    for  the  safety  of  passengers  and   goods   intrusted 
to   his   charge.     It    may   be    true    that  when    the    carrier 
constructs  and  opens  station-houses  designed  for  the  recep- 
tion of  the  public,  by  so  doing  an  implied  license  is  prima 
facie  given  to   all   persons  to  enter  his  premises,   and  no 
person  is  a  trespasser  by  merely  entering  therein.     But  such 
a  license  is  revocable ;  and  when   revoked  for  non-compli- 
ance with  reasonable  regulations,  the  right  to  enter  or  remain 
is  terminated.'     Hence  it  has  been  held  proper  to  exclude 
from  a  railroad  depot,  by  force  if  necessary,  an  inn-keeper 
whose  habit  had  been  to  enter  the  depot  and  annoy  pas- 
sengers by  soliciting  patronage  for  his  house,  having  been 
previously  notified  that  he  must  discontinue  the   practice.^ 
And   the  rights   of  a   person   thus   Excluded   will    not  be 
enhanced,  even  though  he  has  in  his  possession  a  ticket 
entitling  him  to  passage  upon  the  defendant's  railroad,  and 
he  enters  the  depot  with  the  bona  fide  intention  of  taking 
the  cars,   if  he  fails  to  exhibit  the  ticket  when  ordered  to 
leave  the  station,  and  his  conduct  is  such  as  to  induce  the 
defendant's  agents  to  believe  that  his  intention  is  to  continue 
to  violate  the  regulations  of  the  company.*     But  the  carrier's 
station-agent  will  not  be  justified  in  thus  removing  a  person 
merely  because,  in  his  judgment,  and  without  proof  of  the 
fact,  he  had  violated  regulations  of  the  company,  although 
he  had  conducted    himself  offensively  towards  such  agent 
personally .5     A  person  resorting  to  a  railroad  station  for  the 
purpose  of  taking  a  train,  should  come  within  a  reasonable 
time  for  this  purpose,  next   prior  to  the  departure  of  the 

'  The  Commonwealth  v.  Power,  7  Mete.  596 ;  Harris  v.  Stevens.  31  Vr. 
79;  Jencks  v,  Coleman,  2  Sumn.  221 ;  Barker  v.  Midland  R.  Co.,  18  C.  B.  46. 

*  The  Commonwealth  v.  Power,  7  Mete  596,  603;  Harris  v.  Stevens.  31 
Vt.  79. 

3  The  Commonwealth  i/.  Power,  supra ;  Landrigan  v.  The  Slate.  3*  ^''^• 
50. 

-♦  The  Commonwealth  v.  Power,  supra, 

5  Hall  V,  Power,  12  Mete.  482. 
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train.  He  has  no  right  to  come,  hours  it  may  be,  before 
such  departure,  and  insist  upon  his  right  to  remain  there, 
merely  because  he  intends  to  take  passage  on  a  train  at  some 
time.'  An  omnibus-proprietor  who  carriers  passengers  and 
their  luggage,  for  hire,  to  and  from  a  railway  station,  cannot 
maintain  an  action  against  the  company  for  their  refusal  to 
allow  him  to  drive  his  vehicle  into  their  station-yard."  Said 
Jervis,  C.  J.,  upon  this  point:  "  It  is  not  pretended  that  the 
plaintiff  was  using,  or  seeking  to  use,  the  railway.  What 
right,  then,  can  he  have  to  say  to  the  company,  *  I  will  use 
your  private  property  for  my  profit'?  There  is  no  pretence 
for  the  action.  It  has  neither  principle  nor  any  color  of 
authority  to  sustain  it."  ^  The  principle  of  these  remarks  is 
further  illustrated  by  that  class  of  cases  which  hold  that  a 
carrier  is  not  bound  to  give  passage  to  one  who  intends  to 
use  the  facilities  which  such  passage  affords  for  trafficking 
purposes  of  his  own.  A  contrary  rule  would  be  demoraliz- 
ing to  good  management.*  Lastly,  the  violation  of  reason- 
able police  regulations  of  the  carrier  will  constitute  a  proper 
cause   for  the  removal  of  the  offender   from   the   carrier's 

vehicle  or  premises.^ 

Edwin  G.  Merriam. 

St.  Louis,  Mo. 


'  Harris  v.  Stevens,  31  Vt.  79. 

«  Barker  v.  Midland  R.  Co.,  18  C.  B.  46. 

3  Barker  v.  Midland  R.  Co.,  18  C.  B.  58. 

4  Jencks  v,  Coleman,  2  Sumn.  221;  The  D.  K.  Martin,  11  Blatchf.  233; 
s.  c,  5  Ch.  Leg.  N.  535 ;  sud  nom.  Barney  v.  Oyster  Bay,  etc..  Steamboat  Co., 
67  N.  Y.  301 ;  Sargent  v.  Boston,  etc.,  R.  Co.,  115  Mass.  415. 

5  Reference  is  made  to  a  late  number  of  the  Central  Law  Journal^  where 
this  subject  is  examined  at  length  and  the  authorities  collated.  (Vol.  10,  p. 
41.)  In  brief,  the  right  and  duty  of  expulsion  exists  where  the  passenger  is 
guilty  of  vulgar  or  disorderly  conduct.  Pittsburgh,  etc.,  R.  Co.  v.  Van  Houten, 
48  Ind.  90;  Pittsburgh,  etc.,  R.  Co.  v,  Valleley,  32  Ohio  St.  345;  j.  f.,  6 
Cent.  L.J.  277;  7  Reporter,  406;  Marquette  v.  Chicago,  etc.,  R.  Co.,  33 
Iowa,  562;  Chicago,  etc.,  R.  Co.  v.  Griffin,  68  111.  499;  The  People  v, 
Caryl,  3  Park.  Cr.  Cas.  326;  Pittsburgh,  etc.,  R.  Co.  v.  Vandyne,  57  Ind.  576; 
Putnam  v.  Broadway,  etc.,  R.  Co.,  55  N.  V.  108.  Or  where  his  conduct  is 
such  as  to  excite  reasonable  apprehension  that  he  will  become  offensive  to 
other  passengers,  or  do  them  injury.  Vinton  v.  Middlesex  R.  Co.,  ii  Allen, 
304;  Chicago,  etc.,   R.  Co.  v.  Williams,  55  111.   185,  188,  per  Scott,  J.     But 


792  REGULATIONS    OF    CARRIERS    OF    PASSENGERS. 

the  expulsion  must  be  effected  in  such  a  manner  as  to  inflict  no  wanton  or 
unnecessary  injury  upon  the  offender.     Seymour  v.  Greenwood,  7  Hurl.  &  N. 
355;  5'  ^'f  6  Hurl.  &  N.  359;  The  Slate  v.  Ross,  26  N.  J.  L.  224;   Murphy 
V.  Middlesex  R.  Co.   118  Mass.  228;  Pittsburgh,  etc.,   R.  Co.  v.  Vallelcy,  32 
Ohio  St.  345;  Marquette  v,  Chicago,  etc.,  R.  Co.,  33  Iowa.  562.     If  passen- 
gers are  injured  by  reason  of  the  failure  of  the  carrier  to  enforce  proper  police 
regulations,  the  latter  must  respond  in  damages.     New  Orleans,  etc.,  R.  Co. 
V.  Burke,  53  Miss.  200;  j.  f.,  4  Cent.  L.  J.  539;   Pittsburgh,  etc.,   R.  Co.  v. 
Hinds,   53  Pa.  St.  512:  Smith  v.  Wilson,  31   How.  Pr.    272;    Hendricks  v. 
Sixth  Avenue  R.  Co.,  12  Jones  &  Sp.  8;  Putnam  v,  Broadway,  etc.,  R.  Co., 
55  N.  Y.  108;  Flint  V.  Norwich  Trans.  Co.,  34  Conn.  554;  s,  c,  6  Blatchf. 
158;   Pittsburgh,  etc.,    R.    Co.    v.  Pillow,   76  Pa.  St.  510;   Holly  v.  Atlanta 
Street  R.  Co.,  7   Reporter,  460 ;  Sherley  v,  Billings,  8  Bush,  147 ;   Goddard 
V.  Grand  Trunk  R.  Co.,  57  Me.  202,  213,  per  Walton,  J.;  Walsh  v.  The  H. 
M.  Wright,  Newb.  Adm.  494.     But  see  Weeks  v.  New  York,  etc.,  R.  Co.,  72 
N.  Y.  50;  5,  c,  17  Am.  L.  Reg.  (n.  s.)  506;  6  Reporter,  54;  Abbott  v.  Brad- 
street,  55  Me.  530.     Persons  of  vicious  character — e.g.^  gamblers  and  noto- 
rious thieves  —  may  be  refused  transportation.     Thurston  v.  Union  Pacific  R. 
Co.,  4  Dill.  321;  Jencks  v.  Coleman,  2  Sumn.  221,  per  Story  J.;  Smith  r. 
Wilson  (U.  S.  Dist.  Ct  South.  Dist.  Ala.,  Busteed,  J.),  31  How.  Pr.  272.    But 
whether  such  persons  may  be  expelled  after  they  have  been  received  as  passen- 
gers, and  before  any  mischievous  demonstrations,  quart,     Coppin  v,  Braith- 
waite,  8  Jur.  875. 
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IL— EXPERT'S    PROPERTY   IN   HIS    SKILL   AND 

KNOWLEDGE, 

It  has  become  a  question  of  much  practical  importance 
to  physicians,  surgeons,  and  other  scientific  persons,  what 
power,  if  any,  the  courts  have  to  compel  them  to  appear 
and  to  testify,  exclusively  as  experts,  to  their  opinions  con- 
cerning subjects  of  science,  when  such  subjects  are  involved 
in  investigations  being  held  before  such  tribunals.  And  it 
is  a  question  which  cannot  be  said  to  have  been  satisfactorily 
determined,  as  different  courts  have  answered  it  in  different 
ways.  It  is  the  object  of  this  paper  to  call  attention  to  the 
present  aspect  of  the  controversy,  and  to  some  considera- 
tions, besides,  having  a  bearing  upon  it. 

It  is  settled  that  a  physician,  surgeon,  or  other  scientific 
person,  when  called  upon,  must  attend  and  testify  to  facts 
within  his  knowledge,  for  the  same  compensation,  in  the 
way  of  fees,  as  other  witnesses.  But  can  he  be  compelled 
to  give  a  professional  opinion  without  compensation  other 
than  the  ordinary  fees  of  witnesses  ?  Or  are  his  professional 
skill  and  knowledge  his  individual  property  ?  This  partic- 
ular question  has  not  been  decided  in  England.  It  has, 
however,  been  a  subject  of  discussion  in  the  courts  there, 
whether  an  attorney  or  medical  man  is  entitled  to  higher 
compensation  for  time  spent  in  attendance  as  a  witness  than 
ordinary  witnesses.  And  upon  this  question  there  has  been 
some  diversity  of  decision. 

In  the  case  of  Collins  v,  Godefroy.'  in  the  Court  of  King's 
Bench,  the  plaintiff,  an  attorney,  having  attended  for  six 
days,  on  subpoena  as  a  witness  for  defendant  in  a  civil  case, 
to  testify  in  respect  to  negligence  and  unskilfulness  in  the 
conduct  of  an  action  by  another  attorney,  and   not  being 

*   I  Ham.  &  Adol.  950. 
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called  to  testify,  sued   for  six  guineas  as  his  regular  fees 
for  attendance.     There  was  some  evidence  also  of  a  consent 
to  pay  this  sum.     It  was  contended  on  behalf  of  Collins 
that  this,   being  a  civil  action,  was  to  be  governed  by  a 
different  principle  from  the  case  of  an  indictment  for  a  mis- 
demeanor or  a  felony,  in  the  prosecution  of  which  the  public 
may  have  an  interest,  and  that  in  such  a  case  it  might  be 
the  duty  of  every  person,  duly  called  upon,  to  give  his  evi- 
dence.    Lord  Tenterden,  C.  J.,  delivering  the  opinion  of  the 
court,  said:  "  If  it  be  a  duty  imposed  by  law  upon  a  party 
regularly  subpoenaed  to  attend  from  time  to  time  to  give 
his  evidence,  then  a  promise  to  give  him  any  remuneration 
for  loss  of  time  incurred  for  such  attendance  is  a  promise 
without  consideration.     We  think  such  a  duty  is  imposed 
by  law ;  and  on  consideration  of  the  statute  of  Elizabeth, 
and  of  the  cases  which  have  been  decided  on  the  subject, 
we  are  all  of  opinion  that  a  party  cannot  maintain  an  action 
for  compensation  for  loss  of  time  in  attending  a  trial  as  a 
witness.     We  are  aware  of  the  practice  which  has  prevailed 
in  certain  cases,  of  allowing,  as  costs  between  party  and 
party,  so  much  per  day  for  the  attendance  of  professional 
men;  but   that  practice  cannot  alter  the  law.     What  the 
effect  of  our  decision  may  be  is  not  for  our  consideration. 
We  think,  on  principle,  that  an  action  does  not  lie  for  com- 
pensation to  a  witness  for  loss  of  time  in  attendance  under 
a  subpoena."     This  decision  was  rendered  in  1 83 1. 

In  the  case  of  Lonergan  v.  The  Royal  Exchange  Assur- 
ance,' Tindal,  C.  J.,  said :  "  But  the  general  rule  has  been, 
that  where  witnesses  attend  under  a  subpoena,  none  receive 
any  allowance  for  loss  of  time  except  medical  men  and 
attorneys.  If  that  rule  were  to  undergo  revision,  I  cannot 
say  it  would  stand  the  test  of  examination.  There  is  no 
reason  for  assuming  that  the  time  of  medical  men  and 
attorneys  is  more  valuable  than  that  of  others  whose  liveli- 
hood depends  on  their  personal  exertions.  But  that  rule  is 
not  applicable  to  the  case  of  a  foreign  witness,  who  may 

'  7  Bing.  725. 
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refuse  to  attend  if  the  terms  he  proposes  are  not  acceded 
to.  If  he  asks  only  what  is  reasonable,  I  cannot  see  why  it 
should  not  be  allowed,  and  be  charged  to  the  unsuccessful 
party."  This  was  not  the  case  of  a  witness  called  to  give  a 
professional  opinion ;  but  the  witness  was  a  foreign  sea- 
captain,  without  whose  presence  the  plaintiff's  attorney 
"  deemed  it  unsafe  to  trust  the  trial  of  the  cause  to  written 
depositions,  so  long  as  he  could  prevail  on  the  captain  to 
remain  in  England  to  give  his  evidence  personally  on  the 
trial  before  the  jury." 

In  Betts  V,  Clifford,*  Lord  Campbell  stated,  in  answer  to  a 
question,  that  a  scientific  witness  was  not  bound  to  attend 
upon  being  served  with  a  subpoena,  and  that  he  ought  not  to 
be  subpoenaed.  If  the  witness  knew  any  question  oi  fact^ 
he  might  be  compelled  to  attend,  but  he  could  not  be  com- 
pelled to  give  his  attendance  to  speak  to  matters  of  opinion. 

Webb  V.  Page "  was  a  case  where  a  witness  was  called  for 
the  plaintiff  to  speak  to  the  nature  of  the  damage  sustained 
by  the  goods,  consisting  of  cabinet-work,  and  the  expense 
that  would  be  necessary  to  restore  or  replace  the  injured 
articles.  The  witness  demanded  compensation,  and  Maule, 
J.,  in  deciding  the  point  raised,  used  the  following  language : 
**  There  is  a  distinction  between  the  case  of  a  man  who  sees 
a  fact,  and  is  called  to  prove  it  in  a  court  of  law,  and  a  man 
who  is  selected  by  a  party  to  give  his  opinion  on  a  matter  on 
which  he  is  peculiarly  conversant  from  the  nature  of  his  em- 
ployment in  life.  The  former  is  bound,  as  a  matter  of  public 
duty,  to  speak  to  a  fact  which  happens  to  have  fallen  within 
his  own  knowledge ;  without  such  testimony  the  course  of 
justice  must  be  stopped.  The  latter  is  under  no  such  obliga- 
tion ;  there  is  no  such  necessity  for  his  evidence,  and  the 
party  who  selects  him  must  pay  him." 

In  a  case  decided  in  1862,3  the  master  had  allowed  the 
expenses  of  an  attorney  who  was  called  as  a  witness,  but 
who  did   not  give  professional  evidence,  on  the  higher  scale 

'  Warwick  Lent  Assizes,  1858. 

•'  I  Car.  &  Kir.  25. 

3  Parkinson  v,  Atkinson.  31  L.  J.  (  N.  s. )  C.  P.  199. 
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allowed  professional  witnesses.  On  motion  for  a  rule  to 
show  cause  why  the  taxation  should  not  be  reviewed,  Earl, 
C.  J.,  said :  **  We  do  not  approve  of  the  rule  which  is  said 
to  prevail  in  criminal  cases,  that  if  a  surgeon  is  called  to  give 
evidence  not  of  a  professional  character  he  is  only  to  have 
the  expenses  of  an  ordinary  witness.  We  think  the  master 
was  quite  right  in  allowing  the  expenses  of  this  witness  on 
the  higher  scale.** 

So  also  in  the  case  of  Turner  v.  Turner,'  the  master  allowed 
one  Marcus  Turner,  a  barrister  of  London,  £\  u.  a  day  for 
attendance  as  a  witness.  The  vice-chaficellor  said :  *'  The 
right  of  professional  men  to  Ci  \s,  per  day  was  founded  on 
the  fact  of  his  being  abstracted  from  his  functions.  It  was 
unnecessary  to  say  what  class  came  within  the  definition  of 
*  professional  man ;  *  but  there  was  no  doubt  that  a  barrister 
did,  and  if  subpoenaed  as  a  witness,  he  had  a  right  to  receive 
the  remuneration,  small  and  scanty  as  it  was.** 

These  are  about  all  the  cases  of  any  note  that  have  been 
decided  upon  this  question  in  England,  and  they  appear  to 
have   been  influenced   by  the  statute  on  the  subject,  of  5 
Eliz.,  c.  9,  which  enacts  that  the  witness  must  "  have  ten- 
dered to  him,  according  to  his  countenance  or  calling,  his 
reasonable   charges.**     Mr.  Greenleaf  says:"    "Under  the 
statute  it  is  held  necessary,  in  England,  that  his  reasonable 
expenses  for  going  to  and  returning  from  the  trial,  and  for 
his  reasonable  stay  in  the  place,  be  tendered  to  him  at  the 
time  of  serving  the  subpcena  ;  and  if  he  appears,  he  is  not 
bound  to  give  evidence  until  such  charges  are  actually  paid 
or  tendered.     These  expenses  of  a  witness  are  allowed  pur- 
suant to  a  scale,  graduated  according  to  his  situation  in  life. 
But  in  this  country  these  reasonable  expenses  are  settled  by 
statutes  at  a  fixed  sum  for  each  day's  actual  attendance,  and 
for  each  mile's  travel  from  the  residence  of  the  witness  to 
the  place  of  trial  and  back,  without  regard  to  the  employ- 
ment of  the  witness  or  his  rank  in  life.     The  sums  paid  are 


»  5  Jur.  (  N.  s. )  839. 
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not  alike  in  all  the  States,  but  the  principle  is  believed  to  be 
everywhere  the  same." 

The  American  cases  are  few.  In  the  matter  of  Roelker/ 
during  a  trial  upon  an  indictment,  the  district  attorney 
moved  for  a  capias  to  bring  in  a  witness  who  had  been 
subpoenaed  to  act  as  interpreter  of  the  testimony  of  some 
German  witnesses,  who  had  neglected  or  refused  to  attend. 
Sprague,  J.,  said  :  "A  similar  question  has  heretofore  arisen, 
and  I  have  declined  to  issue  process  to  assist  in  such 
cases.  When  a  person  has  knowledge  of  any  fact  pertinent 
to  the  issue  to  be  tried,  he  may  be  compelled  to  attend 
as  a  witness.  In  this  all  stand  upon  equal  ground.  But 
to  compel  a  person  to  attend  merely  because  he  is  accom- 
plished in  a  particular  science,  art,  or  profession,  would  sub- 
ject the  same  individual  to  be  called  upon  in  every  cause 
in  which  any  question  in  his  department  of  knowledge  is 
to  be  solved.  Thus,  the  most  eminent  physician  might  be 
compelled,  merely  for  the  ordinary  witness-fees,  to  attend 
from  the  remotest  part  of  the  district,  and  give  his  opinion 
in  every  trial  in  which  a  medical  question  should  arise. 
This  \s  so  unreasonable  that  nothing  but  necessity  can  justify 
it.  The  case  of  an  interpreter  is  analogous  to  that  of  an 
expert.  It  is  not  necessary  to  say  what  the  court  would  do 
if  it  appeared  that  no  other  interpreter  could  be  obtained  by 
reasonable  effort.  Such  a  case  is  not  made  as  the  founda- 
tion of  this  motion.  It  is  well  known  that  there  are  in 
Boston  many  native  Germans,  and  others  skilled  in  both  the 
German  and  English  languages,  some  of  whom,  it  may  be 
presumed,  might  without  difficulty  be  induced  to  attend  for 
an  adequate  compensation." 

In  the  case  of  The  People  v.  Montgomery,*  Montgomery 
was  indicted  for  murder.  The  district  attorney  had  pro- 
cured the  attendance  of  Dr.  Hammond  as  a  witness  to 
testify  professionally  in  the  cause,  who  was  paid,  or  was 
to  be  paid,  the  sum  of  $^QO  for  his  attendance  and  service 

'  Sprague,  276. 

"13  Abb.  Pr.  (n.  s.)  207. 
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as  such  witness.     This   was   complained  of  as   an  irregu- 
larity.    The  court  said,  E,  D.  Smith,  P.  J.,  delivering  the 
opinion:  "We  do  not   see  that   the  calling  of  Dr.  Ham- 
mond as  a  witness,  and   the  payment  to  him  of  a  suffi- 
cient  sum   to   secure   his   attendance  at   the  court  during 
the  trial,  was   in   any  respect   an   irregularity,  or  did  any 
wrong  to  the  prisoner.     It   seems   to  us  that   the  district 
attorney  was  acting  in  the  line  of  his  duty  as   a  public 
prosecutor  in  securing  the  attendance  of  a  proper  medical 
witness  of  high  repute  to  meet  the  distinguished  medical 
experts  which  he  knew  the  prisoner  expected  to  call  on  his 
side.     *     *     *     The  district  attorney,  it  is  true,  might  have 
required  the  attendance  of  Dr.  Hammond  on  subpcena ;  but 
that  would  not  have  sufficed  to  qualify  him   to  testify  as 
an  expert,  with  clearness  and  certainty,  upon  the  question 
involved.     He  would  have  met  the  requirements  of  a  sub- 
poena if  he  had  appeared  in  court  when  he  was  required  to 
testify,  and  given  proper  impromptu  answers  to  such  ques- 
tions as  might  then  have  been  put  to  him  in  behalf  of  the 
people.     His  could  not  have  been  required,  under  process 
of  subpoena,  to  examine  the  case  and  to  have  used  his  skill 
and   knowledge  to  enable  him   to  have  given  an  opinion 
upon  any  points  of  the  case ;  nor  have  attended  during  the 
whole  trial,  and  attentively  considered  and  carefully  heard 
all  the  testimony  given  on  both  sides,  in  order  to  qualify 
him  to  give  a  deliberate  opinion  upon  such  testimony,  as  an 
expert,  in  respect  to  the  question  of  the  sanity  of  the  prisoner. 
Professional  witnesses,  I  suppose,  are  more  or  less  paid  for 
their  time  and  services  and  expenses,  when  called  as  experts 
in  important  cases,  in  all  parts  of  the  country.*' 

The  next  case  is  that  of  Ex  parte  Dement,'  decided  by 
the  Supreme  Court  of  Alabama  in  the  year  1878.  Appli- 
cation for  certiorari^  etc.,  showed  the  following  state  of 
facts :  One  Kit  Barnard  was  on  trial  in  the  Circuit  Court 
of  Madison  County  on  a  charge  of  murder.  Dr.  J.  J.  De- 
ment, the  petitioner,  was  introduced  as  a  witness  for  the 

'  6  Cent.  L.  J.  11. 
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State,  the  solicitor  stating  that  he  desired  to  examine  him 
as  an  expert.  After  testifying  that  he  was  a  physician,  and 
had  seen  the  deceased  after  he  had  received  the  wound 
which  the  prosecution  asserted  had  produced  death,  he  was 
asked  to  state  the  nature  and  character  of  the  wound  received, 
and  its  probable  effect.  This  Dr.  Dement  declined  to  do, 
upon  the  ground  that  "  he  had  not  been  remunerated  for 
his  professional  opinion,  nor  had  compensation  for  his  pro- 
fessional opinion  been  promised  or  secured."  The  court  in- 
formed the  witness  it  was  his  duty  to  answer ;  and  upon  his  de- 
clining to  do  so,  imposed  a  fine  of  $5  for  contempt  of  court. 

Afterwards  the  petitioner  moved  to  have  the  fine  set 
aside  on  the  ground  that  it  was  illegal,  the  court  not  having 
the  power  to  compel  the  petitioner  to  testify  as  a  profes- 
sional expert  until  compensation  for  his  professional  opin- 
ion was  first  paid  or  secured.  This  motion  was  overruled, 
and  the  case  presented  to  the  Supreme  Court,  as  above 
stated,  for  review  and  decision.  The  court,  in  an  elaborate 
opinion,  decided  that  a  physician,  like  any  other  person, 
may  be  called  to  testify  as  an  expert  in  a  judicial  investiga- 
tion, whether  it  be  of  a  civil  or  criminal  nature,  without 
being  paid  for  his  testimony  as  for  a  professional  opinion ; 
and  upon  refusal  to  testify,  is  punishable  as  for  a  contempt. 
After  reviewing  most  of  the  English  cases,  Maning,  J.,  who 
delivered  the  opinion  of  the  court,  said  :  "  It  is  not  intimated 
in  any  of  them  that  a  physician,  when  testifying,  is  to  be 
considered  as  exercising  his  skill  and  learning  in  the  healing 
art  which  is  his  high  vocation ;  or  that  a  counsellor-at-law, 
in  the  same  situation,  is  exerting  his  talents  and  acquirements 
in  professionally  investigating  and  upholding  the  rights  of  a 
client.  If  this  were  so,  each  one  should  be  paid  for  his 
testimony  as  a  witness  as  he  is  paid  by  clients  or  patients, 
according  to  the  importance  of  the  case  and  his  own  estab- 
lished reputation  and  skill.  But,  in  truth,  he  is  not  really 
employed  or  retained  by  any  person,  *  *  *  but  in 
order  to  aid  the  court  to  pronounce  a  correct  judgment.'* 

The  last  time  this  qbestion  was  before  a  court  of  last 
resort  for  determination  was  in  the  Supreme  Court  of 
Indiana.     The   decisions   will    be    found    in    the   cases   of 
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Buchanan  v.  The  State  and  Dills  v.  The  State.*  Dr. 
Buchanan  and  Dr.  Dills  were  called  as  witnesses  on  be- 
half of  one  Hamilton,  accused  of  and  on  trial  for  a  felony. 
They  were  each  asked  questions  as  experts,  the  answers  to 
which  called  for  their  professional  opinions  as  physicians. 
They  each  refused  to  answer,  on  the  ground  that  his  pro- 
fessional  opinion  was  his  private  property,  his  capital,  and 
he  would  not  part  with  it  without  being  compensated  there- 
for. The  trial  court  being  of  opinion  that  the  witness  was 
required  by  law  to  answer  the  question  without  compensa- 
tion other  than  ordinary  witness-fees,  and  each  witness  per- 
sisting in  his  refusal  to  answer,  each  was  committed  as  for  a 
contempt.  From  the  commitment  each  witness  appealed  to 
the  Supreme  Court. 

The  decision  of  the  court  which  was  not  concurred  in  by 
all  the  judges,  was  to  the  effect  that  while  a  physician  or 
surgeon  may  be  required  to  attend  as  a  witness,  to  testify  to 
facts  as  other  witnesses,  and  without  other  compensation  than 
that  provided  by  law  for  other  witnesses,  yet  he  cannot  be 
required  to  testify  to  his  professional  opinion,  over  his  objec- 
tion to  doing  so,  without  the  compensation  of  a  professional 
fee,  and  his  refusal  to  so  testify  unless  so  compensated  is  not 
a  contempt. 

The  opinion,  which  is  an  able  one,  sustaining  the  decision 
of  the  court  was  delivered  by  Warden,  J.,  in  the  case  of 
Buchanan  v.  The  State.  The  dissenting  opinion  will  be 
found  in  Dills  v.  The  State,  by  Biddle,  C.  J. 

Warden,  J.,  in  his  opinion  cites  the  cases  of  Blythe  v.  The 
State "  and  Webb  v,  Baird,3  in  each  of  which  an  attorney  of 
the  court  had  been  appointed  to  defend  a  pauper  on  a  crim- 
inal charge.  In  the  first  case,  Blythe  denied  the  right  of  the 
State  or  the  court  to  demand  his  professional  services  with- 
out compensation,  and  refused  to  act.  For  this  refusal  the 
court  adjudged  him  guilty  of  contempt.  On  appeal  to  the 
Supreme  Court,  it  was  held  that  he  was  not  bound  to  per- 
form the  service.     In  the  next  case,  Baird  had  acted  when 

'  59  Ind.  I,  15. 
»  4  Ind.  525. 
3  6  Ind.  13. 
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appointed,  and  the  question  involved  was  whether  he  was 
-entitled  to  compensation  from  the  county  for  his  services. 
Judge  Stuart,  in  delivering  the  opinion  of  the  court,  said : 
•'*  That  any  class  should  be  paid  for  their  particular  services 
in  empty  honors  is  an  obsolete  idea,  belonging  to  another 
age,  and  to  a  state  of  society  hostile  to  liberty  and  equal 
rights.  *  *  *  To  the  attorney,  his  profession  is  his 
means  of  livelihood.  His  legal  knowledge  is  his  capital 
stock.  His  professional  services  are  no  more  at  the  mercy 
of  the  public,  as  to  remuneration,  than  are  the  goods  of  the 
merchant,  or  the  crop  of  the  farmer,  or  the  wares  of  the 
mechanic."  After  citing  these  cases,  the  learned  judge  pro- 
ceeds as  follows  :  **  But  if  the  professional  services  of  a  law- 
yer cannot  be  required  in  a  civil  or  criminal  case  without 
-compensation,  how  can  the  professional  services  of  a  physi- 
<:ian  be  thus  required  ?  Is  not  his  medical  knowledge  his 
capital  stock  ?  Are  his  professional  services  more  at  the 
mercy  of  the  public  than  the  services  of  a  lawyer?  When 
.a  physician  testifies  as  an  expert,  by  giving  his  opinion,  he 
is  performing  a  strictly  professional  service.  To  be  sure,  he 
performs  that  service  under  the  sanction  of  an  oath.  So 
does  the  lawyer  when  he  performs  any  service  in  a  cause. 
The  position  of  a  medical  witness  testifying  as  an  expert  is 
much  more  like  that  of  a  lawyer  than  that  of  an  ordinary 
witness  testifying  to  facts.  The  purpose  of  his  service  is, 
not  to  prove  facts  in  the  cause,  but  to  aid  the  court  or  jury 
in  arriving  at  a  proper  conclusion  from  facts  otherwise 
proved.  Is  not  this  also  the  province  and  business  of  an 
attorney  ?  And  are  not  the  services  of  each  equally  partic- 
ular ?  All  attempts  to  make  a  difference  in  the  two  cases 
are  but  losing  sight  of  substance  and  grasping  at  the 
shadow."  The  court  had  the  benefit  of  Ex  parte  Dement* 
above  cited,  when  this  decision  was  rendered. 

In  I  Redfield  on  Wills'  will  be  found  the  following  note: 
*"  It  is  clear  that  experts  are  not  obliged  to  give  testimony 
on  mere  speculative  grounds,  and  where  they  have  no  per- 
gonal knowledge  of  tht  facts  in  the  case.     If  they  have  had 

»  Note  46,  to  par.  31,  pp.  154,  155. 
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personal  knowledge  of  the  testator,  it  may  be  fairly  regarded 
as  amounting  to  the  knowledge  of  the  facts.  But  unless 
that  is  the  case,  a  medical  witness  is  not  obliged  to  obey  the 
ordinary  witness-subpcena,  and  will  not  be  held  in  contempt 
for  disobeying  it.  This  has  been  so  ruled  at  nisiprius  in  Eng- 
land within  the  last  few  years." 

In  Ordronaux's  Jurisprudence  of  Medicine,'  the  learned 
and  able  author  says :  ''  It  is  evident  that  the  skill  and 
professional  experience  of  a  man  are  so  far  his  individual 
capital  and  property  that  he  cannot  be  compelled  to  bestow 
it  gratuitously  upon  any  party.  Neither  the  public  any 
more  than  a  private  person  have  a  right  to  extort  ser- 
vices from  him,  in  the  line  of  his  profession,  without  ad- 
equate compensation.  On  the  witness-stand,  precisely  as 
in  his  office,  his  opinion  may  be  given  or  withheld  at 
pleasure  ;  for  a  skilled  witness  cannot  be  compelled  to  give 
an  opinion,  nor  committed  for  contempt  if  he  refuse  to  do 
so.  Whoever  calls  for  an  opinion  from  him  in  chief,  is  under 
obligation  to  remunerate  him,  since  ^he  has  to  that  extent 
employed  him  professionally ;  and  the  expert,  at  the  outset, 
may  decline  giving  his  opinion  until  the  party  calling  him 
either  pays  or  agrees  to  pay  him  for  it." 

Such  is  the  present  aspect  of  the  controversy.  The  writer 
has  deemed  it  advisable,  on  account  of  the  practical  im- 
portance of  the  subject,  to  set  forth  the  results  so  far 
reached  at  what  might  otherwise  appear  tedious  length. 

It  will  be  observed  that  the  English  cases  (with  perhaps 
the  exception  of  Betts  v,  Clifford  and  Webb  v.  Page,  above 
cited)  only  decide  that  experts  ought  to  receive  compensa- 
tion for  their  loss  of  time ;  and  that  the  time  of  such  wit- 
nesses ought  to  be  valued,  in  the  language  of  the  English 
statute,  **  according  to  their  countenance  and  calling."  The 
question  as  to  whether  a  professional  expert  could  or  could 
not  be  compelled  to  testify  to  matters  of  opinion  involving 
his  skill  and  experience  seems  never  to  have  been  con- 
sidered at  all  in  England,  except  in  the  two  cases  above 
mentioned. 

*  Sees.  114,  115. 
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It  is  only  of  late,  and  in  this  country,  that  experts  have 
claimed  exemption  from  testifying  without  other  compensa- 
tion than  ordinary  witness-fees,  on  the  ground  that  their 
professional  skill  and  experience  were  their  individual  cap- 
ital and  property,  and  that  they  could  not  be  compelled  to 
bestow  them  gratuitously  upon  any  party. 

The  cases  where  the  soundness  of  this  claim  was  directly 
before  the  court  for  decision  were  Ex  parte  Dement  and 
Buchanan  v.  The  State,  in  deciding  which  the  court,  as  we 
have  seen,  reached  diametrically  opposite  conclusions.  In 
the  latter  case,  the  court  decided  that  the  claim  was  right,  and 
allowed  it.  In  the  former,  the  court  decided  it  was  unten- 
able, and  denied  it.  The  decision  in  Buchanan  v.  The  State 
rests  upon  the  ground  that  the  knowledge  and  learning  of  a 
physician  should  be  regarded  as  property,  which  ought  not 
to  be  extorted  from  him,  in  the  form  of  opinion,  without  just 
compensation  therefor ;  for  unless  the  knowledge  and  learning 
spoken  of  in  this  case  were  in  reality  regarded  and  treated 
as  the  capital  stock  of  the  physician,  the  constitutional  pro- 
vision also  invoked  as  an  additional  reason  for  the  conclusion 
reached  could  have  no  application. 

Tested  by  legal  principles,  which,  if  either,  of  these 
decisions  is  sound?  It  would  seem  undeniable  that  if  the 
professional  knowledge  and  skill  of  a  physician,  surgeon,  or 
other  professional  or  scientific  person,  were  in  fact  his  indi- 
vidual capital  and  property,  in  the  same  sense  that  goods, 
wares,  and  merchandise  are  the  capital  and  property  of 
the  person  who  owns  them,  he  could  not  be  made  to  give 
them  up,  without  adequate  compensation,  to  any  one,  not 
even  a  court  of  justice.  If  the  administration  of  justice  is 
one  of  the  highest  duties  and  crowning  excellencies  of  the 
State,  so  is  the  protection  of  property  one  of  the  highest 
duties  and  crowning  excellencies  of  the  State;  and  it  has 
never  been  considered  that  these  duties  conflicted  with  each 
other.  But  is  it  true  that  professional  knowledge  and  skill 
are  the  individual  capital  and  property  of  the  person  pos- 
sessing them,  in  the  sense  that  goods,  wares,  and  merchan- 
dise are  the  individual  property  and  capital  of  the  person 
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owning  them  ?     Suppose  two  young  men,  each  possessing 
the  sum  of  |l5,ooo,  conclude,  the  one  to  become  a  merchant, 
the  other  to  become  a  physician  and  surgeon,  and  they  each 
invest  their  money  in  their  respective  enterprise.     At  the  end 
of  five  years  we  find  that  the  merchant,  by  labor  and  attention 
to  business,  has  doubled  his  money,  and  is  worth   in  mer- 
chandise Jl  1 0,000.     The  physician  and  surgeon  has  spent  all 
his  money  in  his  studies  and  in  preparing  himself  for  his  pro- 
fession, and  he  has  with  his  money  and  labor  thoroughly  ac- 
complished himself  in  his  vocation.     His  skill  and  his  knowl- 
edge are  the  compensation  he  has  in  lieu  of  his  money  and 
his  study,  and  all  the  capital  he  has  to  make  his  living  and 
to  acquire  distinction.     No  one  will  claim  that  he  has  acted 
foolishly  in  parting  with  his  money  for  such  a  purpose,  but, 
on  the  contrary,  that  he  has  acted  prudently,  and  has  secured 
a  precious  equivalent  for  his  outlay.    Are  the  knowledge  and 
skill  any  less  valuable,  then,  —  any  less,  in  their  essence,  prop- 
erty, —  than  the  goods  of  the  merchant  ?     Or  is  it  claimed  that 
in  law  the  material  wealth  of  calicoes  is  of  a  higher  and  more 
sacred  order,  and  more  under  the  protection  of  the  law,  than 
the  mental  wealth  of  high  professional  skill  and  knowledge  ? 
It  would  not  seem  that  there  was  any  ground  in  legal  prin- 
ciple for  such  a  distinction.     We  know  that  the  merchant 
cannot  be  made  to  bring  his  goods  to  court,  and  bestow  them 
gratuitously  to  assist  in  the  administration  of  justice.     Why? 
Because  they  are  his  property ;  and  it  is  a  fundamental  law 
which  provides  for  a  uniform  rate  of  assessment  and  taxa- 
tion upon  all  citizens  alike  to  assist  in  carrying  forward  jus- 
tice, and  no  one  man  can  be  made  to  contribute  more  than 
his  equal  share  from  his  property  for  such  a  purpose.     How 
then  can  you,  without  violating   this   fundamental  law  of 
property,  make  the  professional  man  give  up  his  skill  and 
special  knowledge,  which  he  has  labored  years  and  spent 
money  to  obtain,  without  adequate  compensation?    As  a 
matter  of  principle,  you  cannot.     In  the  language  of  Judge 
Stuart,  "  the  professional  man's  profession  is  his  means  of 
livelihood.     His  knowledge  is  his  capital  stock.     His  profes- 
sional services  are  no  more  at  the  mercy  of  the  public,  as  to 
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remuneration,  than  are  the  goods  of  the  merchant,  or  the 
crops  of  the  farmer,  or  the  wares  of  the  mechanic."  We  are 
brought  to  the  conclusion,  therefore,  that  the  decision  of  the 
court  in  the  case  of  Buchanan  v.  The  State  is  in  harmony 
with  correct  legal  principles,  and  that  the  decision  in  the 
case  of  Ex  parte  Dement  is  not;  that  is,  that  the  decision 
that  the  professional  skill  and  knowledge  of  the  scientific 
man  are  his  individual  property,  and  cannot  be  gratuitously 
extorted  from  him  as  evidence  in  the  way  of  opinion,  is  in 
harmony  with  legal  principles,  and  sound;  and  that  the 
decision  that  they  are  not  is  not  in  harmony  with  such  prin- 
ciples, and  is  unsound. 

So  far  as  precedent  is  concerned,  none  of  the  cases,  except 
Ex  parte  Dement,  are  in  conflict  with  the  conclusion  reached 
in  the  case  of  Buchanan  v.  The  State.  In  none  of  the  Eng- 
lish cases,  except  Betts  v.  Clifford  and  Webb  v.  Page,  was 
the  question  of  exemption  of  an  expert  from  testifying,  on 
the  ground  that  his  special  skill  and  knowledge  were  his 
individual  property,  and  could  not  be  gratuitously  extorted 
from  him  in  evidence  by  way  of  opinion,  raised  or  decided. 
The  contention  in  those  cases  was  whether  the  professional 
man  called  as  an  expert  should  be  allowed  a  higher  com- 
pensation than  an  ordinary  witness  for  his  loss  of  time,  Mr. 
Greenleaf  well  says  that  such  a  distinction  does  not  exist  in 
this  country.  And  with  us  no  such  discrimination  could  exist 
that  would  not  be  in  conflict  with  the  principles  of  our  law. 
With  us,  the  time  of  all  citizens  must  be  given  whenever  they 
are  called  upon  to  testify  to  facts  in  a  court  of  justice.  And  in 
contemplation  of  law  it  is  just  as  inconvenient  for  the  labor- 
ing man,  and  his  time  is  of  just  as  much  value  to  him,  when 
called  upon  to  bestow  it  as  a  witness,  as  the  time  of  any 
other  citizen,  however  employed  or  of  whatever  profession, 
when  called  for  a  like  purpose. 

The  English  cases,  with  the  exception  of  those  specially 
named,  have  little  or  no  bearing  upon  the  conclusion  reached 
in  Buchanan  v.  The  State,  and  have  been  referred  to  more  to 
show  that  tlyey  were  not  in  conflict  with  that  conclusion  than  for 
any  other  purpose.     Why  it  is  that  the  right  of  the  expert  to 
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his  skill  and  knowledge  as  property  has  not  been  more  dis- 
cussed there,  may  perhaps  be  accounted  for  on  the  ground 
that  it  has  been  customary  in  English  courts  to  allow 
professional  men  witness-fees  for  loss  of  time  "according 
to  their  countenance  and  calling ;  **  or  perhaps  because  the 
whole  system  of  experts,  as  now  used,  is  comparatively  a 
modern  experiment.  It  has  grown  out  of  the  wonderful 
growth  and  increase  of  science  in  modern  days,  and  the 
development  by  that  means  of  what  was  before  too  recon- 
dite to  be  any  thing  more  than  conjecture  in  the  minds  of 
even  the  wisest. 

The  two  English  cases  —  Betts  v.  Clifford  and  Webb  v. 
Page  —  where  the  right  of  the  expert  to  withhold  his  opinion 
unless  compensated  for  it,  and  all  the  American  cases,  except 
Ex  parte  Dement,  —  The  People  v.  Montgomery,  the  Roel- 
ker  Case,  Blythe  v.  The  State,  Webb  v,  Baird,  Redfield, 
and  Ordronaux,  all  above  cited,  —  are  all  in  harmony  with 
the  decision  of  Buchanan  v.  The  State.  Therefore,  as  a 
matter  of  precedent,  that  decision  is  sustained  and  Ex 
parte  Dement  is  not.  Both  legal  principle  and  precedent 
lead  to  the  conclusion  that  the  scientific  tman  has  an  indi- 
vidual property  in  his  skill  and  knowledge,  that  cannot  be 
taken  from  him  as  evidence,  in  the  way  of  opinion,  by  a 
court  of  justice,  without  his  consent. 

Unless  he  is  exempt  from  testifying  in  a  court  of  justice 
concerning  his  scientific  skill  and  knowledge  on  this  ground, 
he  is  not  exempt  at  all.  We  have  seen  that  he  cannot  claim 
any  advantage  as  a  witness  because  his  time  is  more  valuable 
than  that  of  other  witnesses.  And  unless  he  can  legally 
take  the  position  that  his  professional  skill  and  knowledge 
are  his  own  property,  and  that  he  cannot  be  made  to  part 
with  it  gratuitously,  then  he  is  subject  to  the  beck  and  call 
of  any  one  in  all  this  broad  State  who  sees  fit  to  subpoena 
him  in  any  court  to  testify  as  an  expert.  The  more  learned 
and  eminent  and  scientific  he  is,  the  more  he  will  be  in 
demand  as  an  expert ;  the  more  he  will  have  to  gratuitously 
pour  forth  his  knowledge  and  skill,  and  at  any  and  all  times 
leave  his  office  and  his  business,  and  attend  court  at  a  great 
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distance  from  home,  perhaps  for  weeks  at  a  time.  Only  a  few 
days  ago  a  case  came  under  the  writer's  notice  where  Drs. 

Louis  Bauer,  Charles  H.  Hughes,  William  B.  Hazard,  and 

Stevens  —  all  living  in  the  city  of  St.  Louis,  and  all  eminent 
as  experts  on  questions  of  insanity  —  were  subpoenaed  by 
the  defendant  on  trial  for  murder  in  a  court  of  the  State 
hundreds  of  miles  away  from  St.  Louis,  to  testify  concerning 
his  mental  condition  at  the  time  he  committed  the  homi- 
cide alleged  against  him.  Neither  of  them  knew  any  thing 
of  the /acts  of  the  case.  They  were  not  consulted  before- 
hand ;  they  were  not  paid,  or  offered  to  be  paid,  for  their 
opinion,  or  even  their  necessary  travelling  and  living  ex- 
penses. They  refused  to  obey  the  subpoena.  The  court 
issued  an  attachment  for  them.  They  still  refused  to  obey 
that.  They  notified  the  sheriff  that  if  he  executed  it  they 
would  hold  him  responsible  for  his  act  as  far  as  the  law 
would  allow.  Here  the  matter  dropped.  But  unless  the 
conclusion  reached  above  is  correct,  they  committed  con- 
tempt of  court,  and  were  liable  to  punishment  for  refusing 
to  obey  the  subpoena. 

The  learned  judge  who  delivered  the  opinion  of  the  court 
in  Ex  parte  Dement  quoted,  as  the  groundwork  for  the 
decision  in  that  case,  a  passage  from  Best's  "Principles  of  the 
Law  of  Evidence,"  as  follows :  "  The  law  allows  no  excuse 
for  withholding  evidence  which  is  relevant  to  the  matters  in 
question  before  its  tribunals  and  is  not  protected  from  dis- 
closure 6y  some  principle  of  legal  policy,  A  person,  there- 
fore, who  without  just  cause  absents  himself  from  a  trial 
at  which  he  has  been  duly  summoned  as  a  witness,  or  a 
witness  who  refuses  to  give  evidence,  or  to  answer  questions 
which  the  court  rules  proper  to  be  answered,  is  liable  to 
punishment  for  contempt."  And  in  a  note  to  this  para- 
graph, quotes  the  following  passage  from  a  work  of  Jeremy 
Bentham :  "  Were  the  Prince  of  Wales,  the  Archbishop  of 
Canterbury,  and  the  Lord  High  Chancellor  to  be  passing  in 
the  same  coach  while  a  chimney-sweeper  and  a  barrow- 
woman  were  in  dispute  about  a  half-penny-worth  of  apples, 
and  the  chimney-sweeper  and  the  barrow-woman  were  to 
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see  fit  to  call   upon   them   for  their  evidence,  could   they 
refuse  it  ?     No  !  most  certainly  not." 

Neither  of  these  quotations  militates  against  the  position 
that  a  professional  man  is  exempt  from  testifying  as  an  ex- 
pert on  the  ground  that  his  special  skill  and  knowledge  are 
his  own  property.  If  they  are,  then  they  are  protected  "  by 
some  principle  of  legal  policy*'  spoken  of  by  Mr.  Best,  —  the 
policy  that  no  man  shall  be  deprived  of  his  property  without 
just  compensation.  There  is  a  property  in  a  copyright  and 
in  a  patent,  aside  from  the  material  or  machine,  and  we  have 
seen  that  there  is  a  property  in  scientific  skill  and  knowledge. 
In  the  quotation  from  Bentham,  the  only  thing  shown  is  that 
all  are  required  to  come  into  court  and  state  facts  within 
their  knowledge.  None  are  too  high  to  be  above  such  a 
duty,  and  none  too  low  to  be  beneath  it,  and  all  receive 
alike  the  same  pay  for  the  same  service.  But  a  scientific 
expert  does  not  state  facts.  He  gives  opinions ;  he  takes 
the  place  of  the  jury  and  draws  conclusions ;  he  assists  the 
court  and  the  jury  the  same  as  lawyers  do  who  take  part  in 
the  trial.  And  in  this  assistance  he  has  to  use  his  skill,  and 
draw  on  the  storehouse  of  his  knowledge  that  he  has  been 
a  lifetime  in  replenishing. 

Of  course  it  may  be  a  question  of  practical  difficulty  to 
decide  just  what  persons  will  come  within  the  principle  of 
exemption  from  testifying  as  scientific  experts,  and  what 
persons  will  not.  But  the  principle  would  seem  to  be  clear 
that  exempts  physicians,  surgeons,  and  scientific  men  of  that 
class. 

It  is  the  observation  and  experience  of  all  judges  and 
thoughtful  lawyers  that  if  the  State  must  have  the  assist- 
ance of  professional  and  scientific  experts  in  order  to 
administer  justice,  it  should  recognize  their  skill  and  knowl- 
edge as  their  property,  and  make  adequate  provision,  in 
the  way  of  compensation  and  otherwise,  for  obtaining  the 
best  results  of  their  special  training  and  learning.  Such  is 
not  the  case  now.  The  present  method  is  about  as  bad  as 
bad  can  be.  It  is  constantly  meeting  the  rebuke  and  con- 
demnation of  courts  and  judges.     Mr.  Justice  Grier,  of  the 
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United  States  Supreme  Court,  says :  *  "  Experience  has 
shown  that  opposite  opinions  of  persons  professing  to  be 
experts  may  be  obtained  to  any  amount;  and  it  often 
occurs  that  not  only  many  days,  but  even  weeks,  are  con- 
sumed in  cross-examinations,  to  test  the  knowledge  or  skill 
of  witnesses  and  the  correctness  of  their  opinions,  wasting 
the  time  and  wearying  the  patience  of  both  court  and  jury, 
and  perplexing,  instead  of  elucidating,  the  questions  involved 
in  the  issue."  Complaints  of  this  kind  might  be  indefinitely 
multiplied.  A  learned  writer  has  observed  that  the  evil  would 
correct  itself,  in  a  great  measure,  if  a  just  and  reasonable 
method  for  obtaining  the  opinion  of  experts  could  be  adopted 
and  carried  out.  Counsel  would  no  longer  be  on  the  alert 
at  every  point  and  turn,  to  prevent  being  entrapped  by 
garbled  or  colored  statements.  They  would  no  longer  have 
a  right  to  treat  these  witnesses  as  if  they  had  been  retained 
to  testify  for  the  party  in  whose  favor  they  appear.  They 
would  listen  to  the  statements  of  men  of  science,  if  disinter- 
ested, as  jurors  do,  for  information  and  knowledge  to  guide 
them  in  their  investigation  before  the  court.  The  place  of 
an  expert,  instead  of  being,  as  it  sometimes  seems  to  be, 
that  of  a  prize-fighter  in  a  ring,  would  be  elevated  to  one  of 
dignity  and  importance,  as  that  of  a  minister  of  equal  and 
impartial  justice,  and  would  command  the  respect  with 
which  true  science,  even  in  the  common  affairs  of  life,  is 
always  regarded.  Science  and  learning,  as  the  means  and 
handmaids  of  knowledge,  would  thereby  become  honored 
and  inseparable  auxiliaries  of  truth,  in  the  development  and 
application  of  law  to  the  multiform  rights  and  interests  of 
society.  To  attain  this  end,  science  and  skill  must  not  be 
degraded  to  the  common  accidental  facts  of  existence,  and 
dragged  into  court  as  you  would  the  knowledge  of  a  boot- 
black who  had  witnessed  a  street-fight,  but  raised  and 
elevated  to  the  respectability  of  a  high  possession. 

J.  G.  Lodge. 

St.  Louis,  Mo. 
'  21  How.  100. 
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III.— OFFICIAL  BONDS   OF  OFFICERS  OF  PRI- 
VATE CORPORATIONS. 

I.    Validity  of  the  Bond. 

(  I. )  When  Officers  of  the  Corporation  are  Sureties. 
(  2. )  Wlien  the  Corporation  does  not  comply  with  the  Law. 
( 3. )  Statutory  Bonds. 

( 4. )  Delivery  and  Acceptance  of  the  Bond. 
(  5.  )  Alteration  of  Bond  —  Filling  Blanks. 
II.    Period  covered  by  the  Obligation. 

(  I. )  When  the  Bond  is  general,  but  the  Recital  therein  specifies  a 

certain  Period. 
( 2. )  When  the  Bond   is  general,    but  the  Period   is  limited  by  the 

Statute,  Charter,  By-laws,  Usage,  or  the  Nature  of  the  Office. 
III.    When  the  Surety  will  be  released  by  the  Conduct  of  the  Obligee. 
(  I.  ]  Laches  in  examining  Accounts  of  Officer. 
( 2. )  Not  disclosing  Facts  which,  if  known  to  Sureties,  would  have 

prevented  them  from  signing  the  Bond. 
( 3. )  Liability  of  Surety  subsequent  to  PrincipaPs  Default  known  to 

Obligee. 
IV.    Change  of  Circumstances  after  Execution  of  the  Bond. 
( I. )  Change  of  Identity  of  Obligee. 
(  2. )  When  the  Principal  takes  a  Partner. 
( 3.  )  Increase  of  Capital  Stock,  Business,  etc.  —  Change  of  Location, 

Officer's  Duties,  or  Compensation. 
V.    Miscellaneous. 

(I.)  Construction  of  Phraseology  —  Statute  of  Limitations— Appro* 

priation  of  Payments. 
( 2.  )  Pleading,  Practice,  and  Evidence. 
(  3.  )  Measure  of  Damages. 

When  an  agent,  by  virtue  of  his  position,  has  control  of 
large  sums  of  money  belonging  to  his  principal,  or  has  other 
important  trusts  committed  to  his  charge,  it  is  generally 
desirable  that  indemnity  should  be  given  for  the  faithful  dis- 
charge of  his  duties  and  the  due  accounting  of  the  funds 
which  may  thus  have  come  into  his  hands.  Especially  is  tnis 
so  where  the  agent  is  an  employee  of  a  corporation,  and  for 
that  reason   his  employers,  the  stockholders,  have  not  tnc 
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opportunity  of  personally  supervising  the  performance  of 
his  duties.  It  has  therefore  become  an  almost  universal 
custom  for  banking  and  other  institutions,  in  the  business  of 
which  important  trusts  are  confided  to  their  officers,  to  re- 
quire of  them  bonds  with  sureties,  conditioned  for  the  proper 
execution  of  these  trusts.  While  the  discussion  of  the 
rights  and  liabilities  of  officers  of  private  corporations  and 
their  bondsmen  is  but  a  branch  of  the  general  subject  of 
Principal  and  Surety,  yet  the  litigation  on  such  bonds  has 
been  important  enough,  in  its  extent,  in  the  interests  involved, 
and  the  principles  discussed,  to  warrant  a  review  of  the  cases 
thereon. 

/.  Validity  of  the  Bond.  —  ( i .)  When  Officers  of  the  Cor- 
poration  are  Sureties, — The  duty  of  accepting  and  approving 
the  official  bonds  of  officers  of  a  private  corporation  is 
usually  vested  in  the  board  of  directors,  with  whom  also 
is  generally  the  appointing  power.  The  fact  that  the  direc- 
tors themselves  are  sureties  on  the  bond  of  an  officer  ( there 
being  nothing  in  the  law  of  the  State  prohibiting  it)  will 
not  render  the  bond  void.  Whatever  may  be  said  as  to  the 
bad  taste,  indiscretion,  or  ill-judgment  of  the  directors  in 
putting  themselves  in  a  situation  to  express  an  opinion  on 
their  own  sufficiency  as  sureties,  neither  they  nor  their  co- 
obligors  can  take  advantage  of  it,  on  the  plea  of  its  being 
contrary  to  the  policy  of  the  law,  to  avoid  their  obligation. 
Nor  will  the  objection  lie  that  such  a  bond  is  in  effect  a 
contract  by  the  directors  who  are  sureties  with  themselves  • 
for  a  ''corporation  is  an  artificial  person  in  law,  distinct 
from  all  the  individuals  composing  it,  capable  of  contracting, 
*  *  *  and  may  contract  with  its  own  members."  *  On 
the  other  hand,  the  fact  that  the  sureties  occupy  such  a  rela- 
tion to  the  corporation  as  makes  it  their  duty  to  see  that  a 
proper  bond  is  given  will  not  extend  the  obligation  beyond 
its  legal  effect,  and  hold  them  liable  in  a  case  where  other 
bondsmen  would  not  have  been,  there  being  no  evidence  of 

'  Amherst  Bank  v.  Root,  2  Mete.  522,  535. 
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fraud  or  collusion  on  their  part/  It  is  sometimes  provided 
by  statute  that  the  directors  of  corporations  shall  be  ineligi- 
ble as  sureties  on  the  bonds  of  officers  of  the  same.  Under 
such  a  statute  in  Maine,^  it  was  there  held  to  be  an  evasion 
of  the  law  for  the  director  of  a  bank  to  execute  an  obliga- 
tion indemnifying  the  surety  on  the  bond  of  the  cashier 
against  any  loss  which  he  might  sustain  by  reason  of  becom- 
ing surety,  and  such  obligation  was  declared  void,  as  was 
also  a  mortgage  made  to  secure  the  same.  The  court  said  it 
could  not  **  perceive  a  distinction  between  directors  signing 
directly  as  sureties  or  indirectly  by  their  friends,  upon  such 
directors'  own  responsibility."  3  Under  the  same  statute,  a 
bond  dated  October  ist,  upon  which  the  name  of  a  person 
who  ceased  to  be  a  director  on  October  5th  appeared  as 
surety,  was  held  to  be  valid  because  the  bond  was  not  ap- 
proved till  October  iith,  the  court  holding  that  until  the 
bond  was  approved  it  did  not  become  a  valid  contract ;  and 
as  it  was  approved  six  days  after  the  surety  had  ceased  to 
be  a  director,  the  law  was  not  violated.* 

(2.)  When  the  Corporation  does  not  comply  with  the  Law.  — 
The  defence  is  sometimes  made,  in  suits  upon  bonds,  that  the 
corporation  has  not  complied  with  the  law  regulating  such 
bodies  or  pertaining  to  the  business  carried  on  by  it.  It  is 
argued  that,  as  the  business  conducted  by  it  is  illegal,  a 
bond  given  by  an  officer,  conditioned  for  the  faithful  dis- 
charge of  his  duties,  is  an  obligation  to  perform  an  illegal 
act ;  that,  the  consideration  being  illegal,  the  bond  is,  as 
a  consequence,  invalid.  In  some  cases  the  laws  prohibit 
entirely  the  business  sought  to  be  transacted.  In  others 
they  prescribe  certain  things  to  be  done  by  the  corporation, 
which  may  be  either  a  condition  precedent  to  its  transact- 
ing business,  or  may  be  merely  directory.     The  failure  of 

*  Welch  V.  Seymour,  28  Conn.  387.     See  also  Harrison  v.  Lumberman^ 
etc.,  Ins.  Co.  (MS.),  St.  Louis  Ct  App.,  October  term,  1879. 

*  Rev.  Stat.  Me.   1840,  chap.  77,  sec.  24;  Rev.  Stat  Me.  1871,  chap.  47, 
sec.  9. 

3  Jose  V,  Hewett,  50  Me.  248,  251. 

4  Franklin  Bank  v.  Cooper,  36  Me.  179;  s,  c,  39  Me.  542. 
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a  corporation  to  perform  acts  prescribed  by  a  statute  which 
is  directory,  will  not  invalidate  an  official  bond/  But  where 
the  statute  is  clearly  mandatory,  the  familiar  rule  relating  to 
illegal  contracts  applies.  "  Where  a  contract  is  made  for  an 
illegal  purpose,  a  defendant  against  whom  it  is  sought  to  be 
enforced  may  show  the  turpitude  of  both  himself  and  the 
plaintiiT,  and  a  court  of  justice  will  decline  its  aid  to  enforce 
a  contract  thus  wrongfully  entered  into."  '  Thus  the  official 
bond  of  an  agent  employed  to  conduct  a  banking  business 
prohibited  by  statute  has  been  held  void.3  So  the  failure 
of  a  foreign  insurance  company  to  comply  with  the  law  reg- 
ulating such  companies,  in  not  appointing  an  agent  in  the 
manner  prescribed  by  the  statute,  was  held  to  invalidate 
his  official  bond ;  although  if  the  company  had  complied 
with  the  law,  and  to  fulfil  all  the  requirements  of  the  stat- 
ute it  only  remained  for  the  agent  to  take  out  his  license,  it 
would  have  been  no  defence  to  the  sureties.^  For  it  would 
be  unjust  to  allow  an  agent,  or  the  persons  who  have  become 
his  bondsmen,  to  take  advantage  of  his  own  wrongful  neglect 
of  duty;  otherwise  the  official's  bond  would  be  rendered 
inoperative  by  the  very  neglect  against  which  it  was  the 
object  to  provide  security  when  the  bond  was  given.s  Where 
a  bank  had  illegally  issued  certain  bills,  and  it  appeared,  in  a 
suit  on  the  cashier's  bond,  that  after  these  bills  had  been 
returned  to  the  bank  the  cashier  had  embezzled  some  of 
them,  it  was  held  that  the  fact  that  the  bills  had  been  ille- 
gally issued  was  no  defence  to  the  sureties.  The  court  took 
the  ground  that  it  was  not  unlawful  to  receive  the  illegally 
issued  bills  back  into  the  bank,  and  that  the  defence  would 
not  lie  where  the  charge  was  that  the  cashier  had  embezzled 
the  bills  after  they  had  been  returned  ;  but  that  it  would  have 

'  United  States  Life  Ins.  Co.  v,  Adams,  7  Hiss.  30;  Washington,  etc.,  Ins. 
Co.  V,  Colton,  26  Conn.  42 ;  Daniels  v,  Barney,  22  Ind.  207 ;  Barney  v,  Dan- 
iels, 32  Ind.  19. 

'  Broom's  Leg.  Max.  (5th  Am.  ed.).  marg.  p.  663. 

3  Bank  of  Newberry  v.  Stegall,  41  Miss.  142. 

4  Thorne  v.  Travellers*  Ins.  Co.,  80  Pa.  St.  15,  28. 

5  Washington,  etc.,  Ins.  Co.  v.  Colton.  26  Conn.  42,  48. 
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been  different  if  the  charge  had  been  that  he  had  neglected 
his  duty  in  issuing  the  bills,  or  that  he  had  destroyed  them 
because  intended  to  be  issued  contrary  to  law.' 

(3.)  Statutory  Bonds.  —  In   general,   the    provisions  of  a 
statute  prescribing  the  form   of  obligation  to  be  given  by 
a  corporate  officer  are  deemed  directory;  and  although  a 
neglect  to  follow  them  may  be  culpable  on  the  part  of  the 
corporation,   the   bond   may   be   enforced    notwithstanding 
this  informality.     If  the   condition  of  the   bond   does   not 
require  the  performance  of  any  immoral   or   illegal  act,  it 
will  be  valid.     While  it  is  not  a  statutory  bond,  it  is  good  as 
a  common-law  contract.'     The  permission  or  command  to 
take  bonds  from  any  particular  officers  does  not  preclude  the 
power  of  taking  bonds  from  others.3     Nor  does  it  invalidate 
the  bond   of  an  officer,  executed   fourteen   days  after  he 
entered  upon  the  duties  of  his  office,  because  it  was  required 
that  bonds  should  be   given  by  such    officers   before  they 
entered  upon  their  duties.^     And  where,  no  form  being  pre- 
scribed, a  bond  is  taken  for  the  benefit  of  a  corporate  body, 
it  is  good  though  taken  in  the  names  of  the  individual  mem- 
bers thereof  as  obligees.5 

(4.)  Delivery  and  Acceptance  of  the  Bond.  —  Of  course  a 
bond  is  of  no  validity  until  it  is  delivered  to  the  obligee. 
Sometimes  the  statute,  or  charter  of  the  corporation,  pro- 
vides that  the  board  of  directors  shall  accept  and  approve 
the  bonds  of  its  officers.  In  such  cases  the  question  has 
arisen  whether  the  delivery  has  been  completed  if  the  board 
has  not  formally  acted  upon  the  bond  as  the  law  directs. 
But  the  United  States  Supreme  Court  has  held  that  such 
provisions  are  not  to  be  construed  as  conditions  precedent 

'  Dedham  Bank  v.  Chickering,  4  Pick.  314. 

'  Franklin  Bank  v.  Cooper,  36  Me.  179;  Grocers*  Bank  v  Kingman,  16 
Gray,  473;  Bank  of  Brighton  v,  Smittf,  5  Allen,  413.  See  also  Farmers*,  etc., 
Bank  v,  Polk,  i  Del.  Ch.  167;  Bank  of  Carlisle  v.  Hopkins,  i  T.  B.  Mon. 
245 ;  State  Bank  v.  Locke,  4  Dev.  529 ;  Smith  v.  Bank  of  Scotland,  i  Dow 
(H.  L.),  272. 

3  Bank  of  Northern  Liberties  v,  Cresson,  12  Serg.  &  R.  306. 

4  Bank  of  United  States  v.  Brent,  2  Cranch  C.  Ct  696. 

5  Greenfield  v,  Yeates,  2  Rawle,  158. 
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to  the  liability  of  the, sureties.  And  it  was  further  held,  in  the 
same  case,  that  the  acceptance  and  approval  of  a  bond  by 
the  directors  of  a  corporation  may  be  proved  by  testimony 
dehors  the  corporate  records,  and  may  be  presumed  in  favor 
of  the  bank,  as  a  matter  of  law,  from  proof  of  the  same  facts 
which  suffice  to  prove  the  same  legal  presumption  in  favor 
of  an  individual.'  And  this  decision  has  been  universally 
concurred  in.' 

(5.)  Alteration  of  Bond —  Filling  Blanks.  —  Where  a  bond 
contains  an  erasure,  it  is  for  the  jury  to  decide,  upon  the  evi- 
dence, whether  with  this  erasure  it  is  the  identical  contract 
declared  on  or  not.  But  the  law  views  the  alteration  of  such 
an  instrument  with  a  jealous  eye,  and  requires  satisfactory 
evidence  to  be  given  by  the  obligee  that  the  alteration,  if  in 
a  material  part,  was  made  without  his  consent ;  or,  if  with 
his  consent,  that  the  consent  of  all  the  parties  in  interest 
was  also  given.  Therefore,  where  the  obligee  makes  it  a 
part  of  his  case  that  the  bond  was  in  his  possession  with 
the  names  of  all  the  obligors  to  it,  and  afterwards  brings 
suit  upon  it,  omitting  one  of  the  obligors  whose  name  ap- 
pears to  have  been  erased  from  the  bond,  it  is  an  admis- 
sion that  the  alteration  was  made  with  his  consent;  and  it 
lies  upon  him  to  show  that  it  was  made  with  the  consent  of 
all  the  parties  in  interest.^  If  a  bond  is  signed  by  the  officer 
and  his  sureties  and  delivered  to  the  obligee,  and  blanks  in 
the  body  of  the  bond,  designed  for  the  names  of  the  obligors, 
have  unintentionally  remained  unfilled,  the  delivery  of  the 
bond  is  an  authority  to  insert  the  names  for  which  the  blanks 
were  intended.*  But  the  omission  to  insert  the  penal  sum 
in  the  bond  of  an  officer  of  a  private  corporation  cannot  be 


'  Bank  of  United  States  v.  Dand ridge,  12  Wheat.  64. 

^  Amherst  Bank  v.  Root,  2  Mete.  522 ;  Dedham  Bank  v.  Chickering,  3 
Pick.  335;  Union  Bank  v.  Ridgley,  i  Har.  &  G.  324;  Graves  v,  Lebanon 
Bank,  10  Bush,  23 ;  Engler  v.  People's  Ins.  Co.,  46  Md.  322 ;  Lexington,  etc., 
R.  Co.  V,  Elwell,  8  Allen,  371.  As  to  delivery  of  bond,  see  Smith  z/.  Bank 
of  Scotland,  i  Dow  (IL  L.),  272;  The  State  Bank  v.  Chetwood,  8  N.  J.  L.  i. 

3  Barrington  r.  Bank  of  Washington,  14  Serg.  &  R.  405. 

4  Hultz  V,  The  Commonwealth,  3  Grant's  Cas.  61. 
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thus  supplied/     The  legal  presumption,  where  a  bond  bears 

no  other  date  than  "the  —  day  of ,  1869,"  is  that  it 

did  not  become  binding  on  the  bondsmen  until  the  last  day 
of  the  year  1869." 

//.  Period  covered  by  the  Obligation,  —  ( i . )  Where  the  Bond 
is  general,  but  the  Recital  therein  specifies  a  certain  Period,  — 
Frequently  it  occurs  that  the  language  of  the  condition  of  a 
bond  as  to  the  time  to  be  covered  by  it  is  general  and 
unlimited,  although  the  appointment  of  the  officer  for  the 
performance  of  whose  duties  it  is  given  as  a  security  is  for  a 
limited  period, —  as,  where  the  office  is  an  annual  one,  and 
the  obligation  provides  that  it  is  a  security  for  the  faithful 
performance  of  his  duties  "  so  long  as  he  shall  continue  in 
office,"  or  "  during  his  continuance  in  office,"  or  where  other 
general  phrases  of  like  import  are  used.  In  such  cases,  if 
there  is  a  recital  in  the  bond  specifying  the  time  during  which 
the  prescribed  duty  is  to  be  performed  by  the  principal,  the 
general  words  will  be  limited  by  the  recital,  and  the  surety 
will  be  liable  only  for  the  time  specified.^  Thus,  where 
the  recital  was  that  the  principal  had  agreed  with  the  plain- 
tiffs to  collect  their  revenues  "  from  time  to  time  for  twelve 
months,"  and  it  further  stipulated  that  "  at  all  times  there- 
after, during  the  continuance  of  such  his  employment,  and 
for  so  long  as  he  should  continue  to  be  employed,"  he  should 
justly  account,  etc.,  it  was  held  that  the  obligation  was  con- 
fined to  the  period  of-  twelve  months  mentioned  in  the 
recital.^ 

(  2. )  When  the  Bond  is  general,  but  the  Period  is  limited  by 
the  Statute,  Charter,  By-laws,  Usage,  or  the  Nature  of  the 
Office, —  And  the  duration  of  the  bond  may  be  limited  al- 
though its  terms  are   general  and  the  recital  is  not  more 

*  Canal,  etc.,  R.  Co.  r.  Armstrong,  27  La.  An.  433. 
'  Graves  v.  Lebanon  National  Bank,  10  Bush,  23. 

3  Lord  Arlington  v,  Merricke,  2  Satind.  411 ;  Amherst  Rank  r.  Root,  2  \Jctc. 
522.  This  is  likewise  held  in  Peppin  v.  Cooper,  2  Barn.  &  Aid.  431 ;  Hassell 
V.  Long,  2  Mau.  &  Sel.  363;  Sansom  v.  Bell,  2  Camp.  39. 

*  Liverpool  Water- Works  v,  Atkinson,  6  East,  507. 
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specific.  "  General  words  in  an  obligation  may  be  limited 
and  restricted  by  the  recital,  by  the  subject,  or  by  facts 
which,  when  applied  to  the  language  used,  show  that  it  must 
have  been  so  understood  by  the  parties;  as  where  it  is 
recited  that  one  has  been  appointed  to  an  office  for  a  limited 
time,  and  then  there  is  a  general  stipulation,  the  law  will 
look  to  the  recital,  and  limit  the  stipulation  for  a  general  per- 
formance to  the  time  for  which  it  is  recited  he  is  chosen  ;  or 
where  a  bond  is  given  for  the  faithful  performance  of  the 
•duties  of  an  office  that  is,  by  the  law  or  usage  by  which  it  is 
■created,  limited  to  the  term  of  one  year,  such  bond  is  avail- 
able only  as  security  against  violations  of  duties  happening 
within  that  year.  This  results  from  the  subject-matter.  Such 
office,  ex  vi  termini^  means  a  retainer  or  engagement  for  a 
year,  and  must  then  expire.  If  there  be  a  reelection,  it  is  in 
fact  to  another  and  not  the  same  office." '  Accordingly 
where  one  was  appointed  treasurer  of  a  corporation  in  1851 
and  was  annually  reappointed  until  1858,  and  upon  his  first 
appointment  he  gave  bond,  but  no  new  bond  was  afterwards 
given,  and  he  and  his  sureties  were  sued  on  this  bond  for  a 
•default  committed  after  his  reappointment  in  1856;  and  it 
appeared  that,  by  the  constitution  of  the  corporation,  the 
directors  were  to  be  appointed  annually,  and  they  were  to 
appoint  the  treasurer  and  other  officers,  all  the  officers  of 
the  corporation  **  to  continue  in  office  until  the  next  annual 
meeting  and  until  others  should  be  elected  in  their  stead," — 
it  was  held  that  the  office  was  an  annual  one,  and  that  the 
obligation  of  the  bond  did  not  extend  beyond  the  year  for 
which  the  treasurer  was  first  appointed.'  As  the  general 
words  in  an  obligation  will  be  restricted  by  the  provisions  of 

'  Shaw,  C.  J.,  in  Amherst  Bank  v.  Root.  2  Mete.  522,  536.  See  also  War- 
•dens  of  St.  Saviour's  v,  Bostock,  2  Bos.  &  Pul.  N.  R  175;  Leadley  v.  Evans, 
2  Bing.  32;  State  Treasurer  v.  Mann,  34  Vt.  371;  Chelmsford  Co.  v.  Dem- 
arest,  7  Gray,  i ;  Harris  v.  Babbitt,  4  Dill.  185  ;  Manufacturers',  etc.,  Co.  v, 
Odd-Fellows',  etc.,  Assn  ,  48  Pa.  St.  446;  Kingston  Mutual  Ins.  Co.  v,  Clark, 
33  Barb.  196;  Mutual  Loan  &  Building  Assn.  v.  Price,  16  Fla.  204;  South 
Carolina  Society  v,  Johnson,  i  McCord,  41 ;  South  Carolina  Ins.  Co.  v.  Smith, 
2  Hill  (  So.  Car. ),  589 ;  Kitson  v,  Julian,  4  El.  &  Bl.  853. 

"  Welch  V,  Seymour,  28  Conn.  387. 
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the  charter  as  to  the  duration  of  the  office,  so  it  would  seem 
that  the  expiration  of  the  charter  would  terminate  the  lia- 
bility under  a  general  bond.'  And  it  has  been  held,  where 
by  operation  of  law  the  charter  was  forfeited  through  the 
default  of  the  officer  of  a  corporation,  that  the  subsequent 
revival  of  the  charter  would  not  revive  the  obligation  of  the 
sureties  on  his  official  bond."  But  there  is  nothing  to  pre- 
vent the  sureties  on  the  bond  of  an  officer  who  is  appointed 
for  a  limited  period  from  becoming  bound  for  a  longer  time 
than  the  duration  of  liis  term  of  office;  if  such  intention  of 
the  parties  clearly  appears,  they  will  be  so  held.^ 

///.  H7fcn  the  Surety  will  be  released  by  the  Conduct  of  the 
Obligee, —  (i.)  Laches  in  examining  Accounts  of  Officer, — 
A  surety  is  not  entitled  to  be  relieved  from  his  obligation 
because  the  obligee  failed  to  use  all  the  means  in  his  power 
to  prevent  the  officer  from  violating  his  duty.  The  mere 
passive  inactivity  of  the  person  to  whom  the  bond  is  given,, 
in  neglecting  to  call  the  agent  to  account  within  a  reasonable 
time  and  enforcing  payment  against  him,  will  not  discharge 
the  surety.  There  must  be  some  positive  act  done  by  the 
obligee  to  the  prejudice  of  the  surety,  or  such  a  degree  of 
negligence  as  will  imply  connivance  and  amount  to  fraud.^ 

'  Union  Bank  v,  Ridgely,    i   Harr.   &  G.    324 ;  Thompson  v.  Young.   2 
Ohio,  437.     See  contra^  Exeter  Bank  v.  Rogers,  7  N.  H.  21. 
'  Bank  of  Washington  v,  Barrington,  2  Penn.  27. 

3  Dedham  Bank  v,  Chickering,  3  Pick.  335 :  Amherst  Bank  r.  Root,  2 
Mete.  522;  Louisiana  State  Bank  v.  Ledoux,  3  La.  An.  674.  When  it  is  pro- 
vided that  an  office  shall  be  an  **  annual  office,''  it  is  not  to  he  understood  that 
it  is  designed  to  designate  an  exact  calendar  year  for  its  duration.  Such  lan- 
guage is  to  be  interpreted  by  the  subject-matter,  and  therefore  it  must  be  con- 
strued to  be  for  the  official  year  of  the  corporation,  this  being  the  time,  ordi- 
narily, from  one  annual  meeting  to  another.  And  if  the  meeting  should  not  be 
held  on  the  very  day  appointed  for  it,  trfe  sureties  will  not  be  released  from 
liability  for  defaults  which  occur  after  that  day  and  before  the  meeting  is 
held,  and  a  reasonable  time  thereafter.  Lexington,  etc.,  R.  Co.  v,  Elwell,  8 
Allen,  371.  See  also  Chelmsford  Co.  v.  Demarest,  7  Gray,  i ;  Mutual  Loan^ 
etc.,  Assn.  v.  Price,  16  Fla.  204;   Middlesex  Man.  Co.  v,  Lawrence,  i  Allen, 

339. 

4  Black  V,  Ottoman  Bank,  8  Jur.   (N.  s.)  801  ;  5.  c,  10  Week.  Rep.  871; 

6  L.  T.  (n.  s.)  763;  Dawson  v.  Lawes,  Kay,  280;  Atlas  Bank  v.  Brownell,  9 
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Of  course  the  rule  is  different  where  the  obligee  stipulates 
with  the  surety  that  he  will  at  certain  periods  cause  the 
officer  to  account,  and  he  does  not  do  so/  But  provisions 
in  the  by-laws,  rules,  or  regulations  of  corporations  that 
periodical  examinations  shall  be  made  of  the  accounts  of 
their  officers  cannot  be  invoked  by  sureties,  to  relieve  them 
from  liability,  on  the  ground  that  such  by-laws  have  not 
been  enforced.  A  faithful  compliance  with  regulations  of 
this  kind  would  no  doubt  result  indirectly  in  favor  of  the 
sureties ;  but  such>compliance  cannot  be  held  to  be  a  con- 
dition precedent  to  the  sureties'  liability,  unless  indeed  it 
is  made  so  by  agreement  with  the  sureties."  The  rules  of  a 
railway  company  required  from  the  cashier  monthly  reports 
and  payments,  and  his  bond  was  conditioned  that  he  should 
faithfully  discharge  his  duties  as  required  by  the  rules,  **  a 
copy  of  which  he  acknowledged  to  have  received."  In  an 
action  on  this  bond,  it  was  held  that  the  sureties  were  liable 
notwithstanding  he  had  been  permitted  to  neglect  accounting 
and  paying  over  for  six  months  before  he  was  dismissed,  and 
that  three  months  elapsed  before  the  sureties  were  notified 
of  his  default.  *'  Corporations,"  said  the  court,  "act  only  by 
officers  and  agents.  They  do  not  guarantee  to  the  sureties 
of  one  officer  the  fidelity  of  the  others.  The  rules  and 
regulations  which  they  may  establish  in  regard  to  periodical 
payments  are  for  their  own  security,  and  not  for  the  benefit 
of  the  sureties.  *  *  *  They  [the  sureties]  undertake 
that  he  [the  officer]  shall  be  honest,  though  all  around  him 


R.  I.  168;  Trent  Nav.  Co.  v.  Harley,  10  East,  34;  Mactaggart  v,  Watson,  3 
CI.  &  Fin.  525;  Tapley  z'.  Martin,  116  Mass.  275.  See  also  Madden  v.  Mc- 
Mullen,  13  Ir.  C.  L.  (n.  s.)  30$;  j.  f ,  4  L.  T.  (n.  s.)  180;  Law  v.  East 
India  Co.,  4  Ves.  824. 

'  Mountague  v,  Tidcomb,  2  Vern.^h.  $18.  See  also  Shepherd  v.  Beecher, 
2  P.  Wms.  288. 

*  The  State  v.  Atherton,  40  Mo.  209 ;  Morris  Canal,  etc.,  Co.  v.  Van  Vorst*s 
Administratrix,  21  N.  J.  L.  icxd;  Albany  Dutch  Church  v.  Vedder,  14  Wend. 
165;  Amherst  Bank  v.  Root,  2  Mete.  522;  Mutual  Loan,  etc.,  Co.  v.  Price, 
16  Fla.  204 ;  Louisiana  State  Bank  v.  Ledoux,  3  La.  An.  674 ;  Taylor  v.  Bank 
of  Kentucky,  2  J.  J.  Marsh.  564;  Richmond,  etc.,  R.  Co.  v,  Kasey,  30  Gratt. 
218. 
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are  rogues.  Were  the  rule  different,  by  a  conspiracy  between 
the  officers  of  a  bank,  or  other  moneyed  institution,  all  their 
sureties  might  be  discharged."  ' 

(2.)  Not  disclosing  Facts  which^  if  known  to  Sureties,  would 
have  prevented  them  from  signing  the  Bond.  —  In  dealing 
with  those  who  intend  to  become  sureties,  the  exercise  of 
perfect  good  faith  by  the  obligees  and  those  representing 
them  is  demanded.  The  concealment  from  proposed  bonds- 
men of  facts  which  materially  enhance  the  risk,  by  those  to 
whom  the  bond  is  to  be  given,  will  avoid  it  if  there  was  oppor- 
tunity to  make  the  disclosure.  "  One  who  becomes  surety 
for  another  must  ordinarily  be  presumed  to  do  so  upon  the 
belief  that  the  transaction  between  the  principal  parties  is 
one  occurring  in  the  usual  course  of  business  of  that  descrip- 
tion, subjecting  him  to  only  ordinary  risks  attending  it ;  and 
the  party  to  whom  he  becomes  a  surety  must  be  presumed 
to  know  that  such  will  be  his  understanding,  and  that  he 
will  act  upon  it,  unless  he  is  informed  that  there  are  some 
extraordinary  circumstances  affecting  the  risk.  To  receive 
a  surety  known  to  be  acting  upon  the  belief  that  there  are 
no  unusual  circumstances  by  which  his  risk  will  be  materi- 
ally increased,  well  knowing  there  are  such  circumstances, 
and  having  a  suitable  opportunity  to  make  them  known,  and 
withholding  them,  must  be  regarded  as  a  legal  fraud,  by 
which  the  surety  will  be  relieved  from  his  contract."  '  The 
motive  which  may  actuate  the  parties  in  making  the  conceal- 
ment is  immaterial.3  While  the  obligee  is  not  bound  to  dis- 
close "  mere  suspicions,"  ^  actual  knowledge  on  his  part  of 
circumstances  which  would  show  the  risk  to  be  more  than 
ordinary  is  not  necessary  to  avoid  the  bond.  A  belief  of 
their  existence,  founded  upon  reasonable  and  reliable  infor- 
mation, is  sufficient  to  impose  upon  him  the  duty  of  making 
the  disclosure.5     And  a  statement  by  the  obligee  which  is 

*  Pittsburgh,  etc.,  R.  Co.  v,  Shaeffer,  59  Pa.  St.  350. 

*  Franklin  Bank  v.  Cooper,  36  Me.  179.     See  also  Harrison  r.  Lumber- 
man, etc.,  Ins.  Co.  (MS.),  St.  Louis  Ct.  App.,  October  term,  1879. 

3  Railton  v,  Mathews,  10  CI.  &  Fin.  934. 

4  The  State  v.  Atherton,  40  Mo.  209. 

5  Dinsmore  7'.  Tidball,  34  Ohio  St.  411. 


OFFICIAL   BONDS    OF   PRIVATE   OFFICERS.  821 

untrue,  although  innocently  made,  will  avoid  the  bond  if 
acted  upon  by  the  sureties  to  their  detriment.  A  fraud  may 
be  perpetrated  as  well  by  the  assertion  of  facts  which  do  not 
exist,  ignorantly  made  by  one  whom  the  person  acting  upon 
the  assertion  has  the  right  to  suppose  has  used  reasonable 
diligence  to  inform  himself,  as  by  concealing  a  fact  known 
to  exist  which  in  equity  and  good  conscience  ought  to  be 
made  known.*  But  in  the  absence  of  a  request  to  examine 
the  accounts  of  an  officer,  it  is  not  the  duty  of  the  directors 
of  a  corporation  to  do  so  for  the  purpose  of  informing  a 
surety.  And  if  they  make  no  statement  touching  the  mat- 
ter, and  they  have  no  reason  to  suspect  the  officer,  his  being 
a  defaulter  at  the  time  the  bond  was  executed  will  not 
relieve  the  sureties."  It  is  no  defence  to  an  action  on  an 
official  bond  that  the  sureties  were  ignorant  as  to  the 
extent  of  the  obligation  assumed,  or  were  misled  by  the 
principal  in  reference  thereto,  in  the  absence  of  proof  that 
the  obligee  was  a  party  to  the  fraud.^  Nor  can  a  surety 
interpose  as  a  defence  that  the  name  of  another  surety 
was  obtained  by  fraud,  unless  the  signature  of  the  latter 
was  a  condition  by  which  to  obtain  the  former.^ 

But  the  opportunity  must  present  itself  of  making  the  dis- 
closure, to  warrant  a  defence  based  upon  a  fraudulent  con- 
cealment of  material  facts.  "The  fraud  consists  in  the 
breach  of  a  trust  or  confidence  justly  reposed,  and,  in  most 
if  not  all  cases,  the  silence  of  the  party  must  import  as  much 
as  a  direct  affirmation,  and  must  be  deemed  equivalent  to 
it."  5  What  will  constitute  a  reasonable  opportunity  to  make 
the  disclosure  must  be  decided  by  the  facts  of  each  case. 
It  cannot  be  assumed  as  a  rule  of  law  that  the  obligees  in  a 
bond  have  not  been  guilty  of  a  fraudulent  concealment  of 
facts  from  the  sureties  because  the  parties  had  no  communi- 

*  Graves  v.  Lebanon  National  Bank,  lo  Bush,  23. 
'  Wayne  v.  Commercial  Bank,  52  Pa.  St.  343. 

3  Western  New  York  Life  Ins.  Co.  v,  Clinton,  66  N.  Y.  326;  Davis  Sewing- 
Machine  Co.  v.  Buckles,  89  III.  237. 

4  Franklin  Bank  v.  Stevens,  39  Me.  532. 

5  yEtna  Life  Ins.  Co.  v.  Mabbett,  18  Wis.  667,  670.  See  also  Magee  v. 
Manhattan  Life  Ins.  Co.,  92  U.  S  93,  100 ;  Western  New  York  Life  Ins.  Co. 
V.  Clinton,  66  N.  Y.  326. 
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cation  either  "verbally"  or  "  in  writing."  Other  modes  of 
communication  are  common.'  And  it  has  been  held  that 
the  sending  of  a  bond  by  the  obligees  to  the  sureties  to  sign, 
containing  certain  statements  regarding  the  business  rela- 
tions of  the  principal  and  obligee,  no  statement  being  made 
of  the  fact  that  the  principal  was  then  in  arrears,  was  suffi- 
cient to  discharge  the  surety,  as,  under  the  circumstances, 
the  recitals  in  the  bond  amounted  to  an  actual  misrepresen- 
tation." 

The  fact  or  circumstance  concealed  must  be  material. 
But  to  be  material  it  must  be  something  immediately  affect- 
ing the  liability  of  the  surety,  and  bearing  directly  upon  the 
particular  transaction  to  which  the  suretyship  attaches.^  It 
has  been  held  that  the  failure  to  inform  the  sureties,  before 
they  signed  a  cashier's  bond,  that  he  had  lost  money  by 
gambling,  was  not  sufficient  to  avoid  the  bond.^  And  the 
fact  that  the  sureties  were  not  informed  that  the  treasurer  of 
a  benevolent  association  was  insolvent  at  the  time  the  bond 
was  signed,  although  known  to  the  society,  was  held  to  be 
no  defence. 5 

(3.)  Liability  of  Surety  subsequent  to  PrincipaVs  Default 
known  to  Obligee,  —  On  a  continuing  guaranty  for  the  hon- 
esty of  a  servant,  if  the  master  discovers  that  the  servant 
has  been  guilty  of  dishonesty  in  the  course  of  the  service, 
and  instead  of  dismissing  him  chooses  to  continue  him  in 
his  employ  without  the  knowledge  or  consent,  either  express 
or  implied,  of  one  who  is  his  surety,  he  cannot  afterwards 
have  recourse  to  the  surety  to  make  good  any  loss  which  he 
may  suffer  from  the  dishonesty  of  the  servant  during  the 
subsequent  service;  because,  it  is  said,  by  retaining  the 
dishonest  servant  in  his  employ,  the  employer  deprives  him- 


*  Franklin  Bank  v.  Cooper,  39  Me.  542. 

'  Lee  V.  Jones,  17  C.  B.  (n.  s.)  482  (affirming  s,  c,  14  C.  B.  (N.  s.)  386); 
Dinsmore  z/.  Tidball,  34  Ohio  St.  411. 

3  Franklin  Bank  v.  Stevens,  39  Me.  532. 

4  Atlas  Bank  v.  Brownell,  9  R.  I.  168. 

5  Beyerle  v,  Hain,  61  Pu.  St.  226.     See  also  Howe  Machine  Co.  v.  Far 
rington,  16  Hun,  591. 
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self  of  the  right  of  terminating  the  service,  a  right  which 
the  surety  was  entitled  in  equity  to  have  exercised  for  his 
protection.*  But  where  such  a  defence  is  relied  on,  the 
proof  should  show  that  the  delinquency,  in  the  first  place, 
was  caused  by  dishonest  conduct,  or  a  gross  violation  of  the 
obligations  imposed  by  the  bond.  The  failure  to  report  to 
the  sureties  the  fact  that  the  principalis  in  arrears,  —  which 
may  be  accounted  for  by  temporary  absence,  sickness,  or 
some  unavoidable  accident,  —  which  although  in  itself  is  a 
breach  of  the  bond,  will  not  relieve  the  sureties  from  subse* 
quent  breaches.^  Of  course,  retaining  the  principal  in  ser- 
vice after  default  known  to  the  obligee  will  not  relieve  the 
surety  for  breaches  of  the  bond  which  occurred  prior  to 
the  time  it  became  the  duty  of  the  obligee  to  discharge  the 
principal.3  And  the  giving  of  a  certificate  of  good  charac- 
ter by  an  employer  to  a  clerk,  upon  his  dismissal,  will  not 
relieve  th.e  sureties  from  liability  on  his  bond  for  prior 
defalcations  subsequently  discovered,  if  the  sureties  are  not 
prejudiced  by  the  giving  of  such  certificate.'* 

/  V.  Change  of  Circumstances  after  Execution  of  the  Bond.  — 
( I .)  Change  of  Identity  of  Obligee.  —  A  bond  may  be  so  drawn 
that  it  will  make  the  obligors  liable  not  only  to  present  but 
to  all  future  partners.^  But  where  it  is  given  to  one  person, 
or  to  a  firm,  and  there  are  no  circumstances  which  indicate 

'  Phillips  V.  Foxall,  L.  R.  7  Q.  B.  666;  s.  r.,  41  L.  J.  (Q.  B.)  293;  27  L. 
T.  (n.  s.)  231 ;  20  Week.  Rep  900.  See  also  Burgess  v.  Eve,  L.  R.  13  Eq. 
450,  457;  Sanderson  v.  Aston,  42  L.  J.  (Exch.)  64;  s.  c,  L.  R.  8  Excb.  73; 
Taylor  v.  Hank  of  Kentucky,  2  J.  J.  Marsh.  564,  568. 

*  Atlantic,  etc.,  Tel.  Co.  v.  Barnes,  64  N.  Y.  385.  See  also  Richmond^ 
etc.,  R.  Co.  V.  Kasey,  30  Gratt.  218;   McKecknie  v.  Ward,  58  N.  V.  541. 

3  State  Bank  v.  Chetwood,  8  N.  J.  L.  i.  The  mere  failure  of  the  obligee 
to  promptly  notify  the^urety  of  the  default  of  the  principal  in  an  official  bond 
will  not  discharge  the  surety.  Pittsburgh,  etc.,  R.  Co.  v.  Shaeffer,  59  Pa. 
St.  350;  Morris  Canal,  etc.,  Co.  v.  Van  Vorst's  Administratrix,  21  N.  J.  L, 
100;  Planters'  Bank  v,  Lamkin,  R.  M.  Charlt.  29;  Peel  v.  Tatlock,  i  Bos.  & 
Pul.  419.  Demand  upon  the  sureties  before  action  is  brought  is  not  necessary. 
Grocers'  Bank  v.  Kingman,  16  Gray,  473.  It  is  held  that  a  failure  to  prose- 
cute  the  principal  after  request  is  made  by  the  surety  will  release  him  if  he  is- 
prejudiced  thereby.     Albany  Dutch  Church  v.  Vedder,  14  Wend.  165. 

^  Union  Bank  v.  Forstall,  11  La.  211. 

5  Strange  v.  Lee,  3  East,  484. 
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the  intention  of  the  parties  that  it  should  be  a  continuing 
security  in  case  of  the  accession  of  a  new  partner,  or  the 
death  of  the  party,  or  the  death  or  withdrawal  from  the  firm 
of  one  of  the  parties  to  whom  the  bond  was  given,  it  will,  on 
such  death  or  occasion,  become  inoperative.'     The  following 
case  is  an   illustration  of  the  rule:    A  brewer  who   was  a 
sole  trader   employed  a  clerk,  and  took  from  him  a  bond 
with  sureties.     These  sureties  became  bound  for  his  honesty 
and  that  he  would  render  a  true  and  just  account  of  all 
moneys  belonging  to  the  brewer  which  should  come  into  his 
hands.     Without  the  knowledge  or  intervention  of  the  sure- 
ties the  brewer  took  a  partner.     It  was  held  that  the  sureties 
were  not  liable  for  money  belonging  to  the  partnership  which 
the  clerk  received  and  did  not  account  for.     The  court  said 
that  the  sureties  might  have  confidence  in  the  original  em- 
ployer that  he  would  be  careful  with  respect  to  the  clerk, 
which  they  might  not  have  in  any  partner  with  him,  and  that 
nothing  appeared  to  indicate  that  they  had  any  conception 
of  being  engaged  for  the  clerk's  fidelity  to  any  other  person 
than  his  first  employer.'     So  a   bond    conditioned  that  a 
clerk  should  serve  faithfully,  and  account  for  all  money,  etc., 
to  the  obligee  and  his  executors,  does  not  make  the  surety 
liable  for  money  received  by  the  clerk  in  the  service  of  the 
executors  of  such  obligee.^     And  the  sureties  on  the  bond  of 
a  collector,  given  to  the  governors  of  a  voluntary  society,  are 
not  liable  for  the  default  of  the  collector  after  the  society  is  in- 
corporated.'*   But  a  change  in  the  shareholders  of  an  associa- 
tion will  not  avoid  an  official  bond,  the  company  continuing 
to  be  the  same  in  name  and  continuing  the  same  business.^ 

'  Bagley  v.  Clarke,  7  Bosw.  94;  Bellairs  v,  Ebsworth^  3  Camp.  53;  Bar- 
nctt  V.  Smith,  17  III.  565^1  See  also  Dry  v,  Davey,  10  Ad.  &  E.  30;  Bodcn- 
ham  V,  Purchas,  2  Barn.  &  Aid.  39 ;  Weston  v.  Barton,  4  Taun.  673.  But  see 
Barclay  v,  Lucas,  3  Doug.  321  ;  s,  ^.,  i  Term  Rep.  291,  note;  Eastern,  etc.*  R. 
Co.  V.  Cochrane,  9  Exch.  197 ;  London,  etc.,  R.  Co.  v.  Goodwin,  3  Exch.  320, 
736;  J.  r,  18  L.  J.  (Exch.)  177,  337. 

?  Wright  V.  Russel,  3  Wils.  530;  s.  c„  2  W.  Black   934. 

3  Barker  7^  Parker,  I  Term  Rep.  287. 

4  Dance  v.  Girdler,  i  Bos.  &  Pul.  N.  R.  34. 

5  Metcalf  V.  Bruin,  12  East,  400;  s,  c,  at  Nisi  Prius,  2  Camp.  4*2-  See 
also  Anderson  v.  Longden,  i  Wheat.  85. 
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(2.)  When  the  Principal  takes  a  Partner.  —  When  a  surety 
becomes  bound  for  money  placed  in  the  hands  of  an  agents 
he  does  not  thereby  become  bound  for  money  paid  by  the 
obligee  to  a  firm  of  which  the  agent  becomes  a  member, 
unless  the  terms  of  the  bond  clearly  indicate  the  intention 
of  the  parties  to  be  that  the  surety  should  be  liable  in  such 
event.'  Nor  will  it  avail  the  obligee  to  show  that  the  surety 
knew,  at  the  time  the  bond  was  executed,  that  the  agent  had 
a  partner  or  was  about  to  have  one."  Nor  will  a  guaranty 
given  in  behalf  of  a  firm  extend,  after  its  dissolution,  to  trans- 
actions with  the  individual  members  thereof,  notwithstanding 
such  transactions  would  have  been  within  the  scope  of  the 
contract  had  the  partnership  continued.^  But  the  fact  that 
an  agent  for  the  sale  of  goods  takes  a  partner  into  the  busi- 
ness will  not  release  a  surety  on  his  bond,  conditioned  that 
he  should  account  for  and  pay  over  the  proceeds  of  sales, 
from  liability  for  a  balance  due  for  goods  delivered  and  sold 
after  the  formation  of  the  partnership,  if  the  obligee  has  con- 
tinued to  confine  his  dealings  to  the  agent  alone,  has  con- 
tinued to  deliver  the  goods  on  his  individual  order,  and  has 
charged  them  to  his  individual  account,  notwithstanding  that 
the  goods  were  delivered,  with  the  knowledge  of  the  obligee, 
at  the  place  of  business  of  the  firm.'* 

(  3. )  Increase  of  Capital  Stock,  Business,  etc,  —  Change 
of  Location,  Officer's  Duties^  or  Compensation,  —  Whether 
such  changes  of  circumstances,  after  the  execution  of  an 
ofHcial  bond,  will  release  the  sureties  thereon  who  have 
not  consented  thereto,  will  depend  upon  whether  to  hold 
them  liable  would  be  to  substitute  another  agreement  in 
lieu  of  that  made  by  the  parties  to  the  obligation.^  Any 
change  of  circumstances,  after  the  execution  of  the  bond, 
which  will   materially  enhance  the  risk   of  the  surety  and 

'  Bellairs  v,  Ebsworth,  3  Camp.  52;  Cremcr  v,  Higginson,  I  Mason,  323: 
Penoyer  v,  Watson,  16  Johns,  icx);   Mills  v.  Alderbury  Union,  3  Exch.  590. 

*  Lo:  don  Assurance  Corp.  v.  Bold,  6  Q.  B.  514;  s,  c,  8  Jur.  1118;  14 
L.  J.  (Q.  B.)  50;  Montifiore  v,  Lloyd,  15  C.  B.  (n.  s.)  203;  j.  r.,  9  Jur.  (n*  s.) 
1245  ;  ZZ  L.  J.  (C.  P.)  49 ;   12  Week.  Rep.  83 ;  9  L.  T.  (n.  s.)  33. 

3  University  of  Cambridge  v,  Baldwin,  5  Mee.  &  W.  580. 

4  Palmer  v.  Bagg,  $6  N.  Y.  523. 

5  Napier  v,  Bruce,  8  CI.  &  Fin.  470. 
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which  is  made  without  his  consent,  will  release  him  from  lia- 
bility for  defaults  by  the  principal  occurring  subsequent  to 
the  change;  for  a  surety  is  not  to  be  bound  beyond  the 
extent  of  his  engagement  which  appears  from  the  terms  of 
the  obligation  and  the  nature  of  the  transaction  to  have  been 
in  his  contemplation  at  the  time  of  entering  into  it* 

V,  Miscellaneous.  —  (  i. )  Construction  of  Phraseology  — 
Statute  of  Limitations  —  Appropriation  of  Payments.  —  Such 
expressions  as  "  the  obligation  of  a  surety  shall  be  strictly 
construed/'  "the  liability  of  a  surety  is  not  to  be  extended 
by  implication  beyond  the  terms  of  his  contract,"  and  others 
of  like  import,  abound  in  the  books."  Though  the  rule  of 
strict  construction  in  favor  of  a  surety  excludes  implied 
engagements  and  calls  for  exact  performance  of  express  stipu- 
lations, it  has  no  application  to  the  construction  of  the  written 
undertaking.  In  this  respect  there  is  no  difference  between 
the  contract  of  a  surety  and  that  of  any  other  party.  An 
official  bond  is  to  be  construed,  no  less  as  to  the  surety  than 
the  principal,  with  reference  to  the  situation  of  the  parties, 

^  For  adjudications  on  this  subject,  where  there  was  an  increase  of  capital, 
business,    etc.,  or  change   of  location,  see    Grocers'  Bank   v.  Kingman,   i6 
Gray,   473;   Bank  of  Wilmington   v.  Wollaston,  3   Harr.    Del.)  90;  Morris 
Canal,  etc.,  Co.  v.  Van  Vorst's  Administratrix,  21  N.  J.  L.  100;  Howe  Sewing- 
Machine  Co.  V.  Layman,   88  111.  39.     Where  there  was  a  change  in  officer's 
duties,  see  Planters'  Bank  v.  Lamkin,  R.  M.  Charit  29 ;  Anderson  v,  Thornton, 
3  Q.  B.  271 ;  Durkin  v.  Exchange  Bank,  2  Patt.  &  H.  277 ;  Bank  of  Upper  Canada 
V.  Covert,  5  Upper  Canada  Q.  B.  (o.  s.)  541  ;  Crapo  v.  Brown,  40  Iowa,  4^7? 
Phillips  V.  Singer  Man.  Co.,  88  111.  305  ;  Strawbridge  v.  Baltimore,  etc.,  R.  Co., 
14  Md.  360;  Blair  v.  Perpetual  Ins.  Co.,  10  Mo.  559;  Minor  v.  Mechanics' 
Bank,  i  Pet  46;  Chicago,  etc.,  R.  Co.  v.  Higgins,  58  III.  128;  Bank  of  Ala- 
bama V.  Comegys,  12  Ala.  (N.  s.)  772 ;  Melville  v.  Doidge,  6  C  B.  450-     See 
also  Pendleton  v.  Bank  of  Kentucky,   i  T.  B.  Mon.  171,  181;  Allison  p.  Far- 
mers' Bank,  6  Rand.  204;  Rochester  Bank  v.  Elwood,  21   N.  Y.  88;  Gcr^ 
man   Bank  v.  Auth,  19  Alb.  L.  J.  9.     Where  there  was  a  change  in  officer's 
compensation:  Bank  of  Toronto  v.  Wilmot,  19  Upper  Canada  (Q.  B.)  73' 
Amicable  Mutual   Life  Ins.   Co.   v.    Sedgwick,    no  Mass.    163;  Menard  r. 
Davidson,  3  La.  An.  480;  Bonar  v.  Macdonald,  3  H.  L.  Cas.  226;  North- 
western R.  Co.  V.   Whinray,  10  Exch.   77;  Bagley  v.  Clarke,  7  Bosw.  94; 
Frank  v.  Edwards,  8  Exch.  214. 

*  Strawbridge  v.  Baltimore,  etc.,  R.  Co.,  14  Md.  360;  Dance  r.  Girdlcr,  i 
Bos.  &  Pul.  N.  R.  34;  Phillips  v.  Singer  Man.  Co.,  88  111.  305;  B»nk  of 
Washington  v.  Barrington,  2  Penn.  27. 
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and  the  hazard  against  which  the  obligee  exacted  security 
as  a  condition  to  the  employment  of  the  officer.'  As  in 
other  contracts,  the  construction  should  be  such  as  to  carry 
out  the  intention  of  the  parties.' 

Where  the  statute  provided  that  the  limitation  of  suits  on 
official  bonds  should  be  two  years  from  the  accruing  of  the 
cause  of  action,  and  the  condition  of  the  bond  of  a  cashier 
was  that  he  should  **  make  and  deliver  just  and  true  accounts 
of  and  pay  and  deliver  to  the  *  *  *  bank  all  sums  of 
money,"  etc.,  it  was  held  that,  in  case  of  a  deficit,  the  act 
would  begin  to  run,  not  from  the  time  funds  were  actually 
withdrawn  by  the  cashier,  but  from  the  time  he  failed  to  pay 
them  over.3 

The  conveyance  of  his  property  to  a  bank,  by  its  cashier, 
to  cover  certain  known  defalcations,  does  not  entitle  the 
sureties  on  his  bond  to  have  the  property  applied  in  dis- 
charge of  their  liability  for  an  embezzlement  which  was  not 
known  to  the  bank  at  the  time  of  the  controversy.* 

(2.)  Pleading,  Practice,  and  Evidence,  —  It  is  sufficient  to 


'  Rochester  City  Bank  v,  Elwood,  21  N.  Y.  88.  See  also  Western  New 
York  Life  Ins.  Co.  v,  Clinton,  66  N.  Y.  326. 

'  Engler  v.  People's  Fire  Ins.  Co.,  46  Md.  322 ;  Union  Bank  v,  Ridgely,  i 
Har.  &  G.  324;  Minor  v.  Mechanics'  Bank,  i  Pet  41;  Magee  t^.  Manhat- 
tan Ins.  Co.,  92  U.  S.  93.  For  cases  construing  the  expressions  '*weU  and 
truly  to  execute,"  "well  and  faithfully  perform,"  and  similar  expressions,  sec 
Minor  v.  Mechanics'  Bank,  i  Pet.  46;  Barrington  v.  Bank  of  Washington,  14 
Serg.  &  R.  405 ;  Bank  of  United  States  v.  Brent,  2  Cranch  C.  Ct;  696 ; 
Union  Bank  v,  Thompson,  8  Rob.  227 ;  Union  Bank  v,  Clossey,  10  Johns. 
271 ;  Union  Bank  v.  Forrest,  ^Cranch  C.  Ct.  218;  Exeter  Bank  v.  Rogers. 
7  N.  H.  21;  American  Bank  v.  Adams,  12  Pick.  303.  For  construction 
of  other  phraseology,  see  Engler  v.  People's  Fire  Ins.  Co.,  46  Md.  322 : 
Morris  Canal,  etc.,  Co.  v.  Van  Vorst's  Administratrix,  21  N.  J.  L.  100;  Statj 
Bank  v.  Locke,  4  Dev.  529 ;  Atlantic,  etc.,  R.  Co.  v.  Cowles,  69  N.  C.  59 : 
Walker  v,  British  Guaranty  Assn.,  18  Q.  B.  277;  Planters'  Bank  z'.  Hill,  i 
Stew.  201 ;  Black  v,  Ottoman  Bank,  8  Jur.  (n.  s.)  801 ;  x.  r.,  10  Week.  Rep.  871  . 
6  L.  T.  (  N.  s.  )  763;  Washington  County  Fire  Ins.  Co.  v,  Colton,  26  Conn.  42  : 
The  State  v,  Atherton,  40  Mo.  209;  Ingraham  v,  Maine  Bank,  13  Mass.  208  : 
Cook  V.  The  State,  13  Ind.  154;  London,  etc.,  R.  Co.  v,  Goodwin,  3  Exch« 
320,  736;  J.  c.y  6  Eng.  Rail.  Cas.  177;   18  L.  J.  (Exch.)  174,  337. 

3  Bank  of  Wilmington  v.  Wollaston,  3  Harr.  (Del.)  90. 

4  Grocers'  Bank  v,  Kingman,  16  Gray,  473.  See  also  Lexington,  etc.,  R. 
Co.  V,  Elwell,  8  Allen  371. 
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allege  a  breach  of  the  bond  in  the  words  of  thje  condition/ 
although  the  plaintiff  may  be  entitled  to  nominal  damages 
only.^     It  is  not  necessary  to  set  forth  the  several  sums  of 
money  received  by  the  principal,^  or  the  names  of  the  per- 
sons from  whom,^  or  the  times  when,  they  were  received,^  if 
it  appears  that  the  breaches  occurred  during  the  time  the 
principal  held  the  office.^     And  breaches  need  not  be  set 
out  in  the  declaration,  but  may  be  in  a  subsequent  part  of 
the  proceedings.'     Though  a  declaration  in  debt  on  a  bond, 
containing  some  insufficient  assignments  of  breaches,  is  good 
on  general  demurrer,  a  general  verdict  on  such  a  declaration 
may  be  arrested.*     On  a  joint  and  several  bond,  the.  plaintiff 
must  sue  one  or  all  of  the  obligors ;  he  cannot  sue  an  inter- 
mediate number.     But  if  such  error  is  not  taken  advantage 
of  by  plea  in  abatement,  it  is  waived  by  pleading  to  the 
merits.9     But  all  the  obligees  must  be  joined  in  a  suit  on  a 
bond.***     A  bond  given  to  a  corporation  in  the  name  of  its 
officers  may  be  sued  on  in  the  name  of  the  corporation,  if  it 
appears  it  was  given  for  its  benefit."    The  declaration  should 
contain  such  an  averment,"  but  no  advantage  can  be  taken 
of  an  omission  to  make  the  averment,  after  verdict  or  judg- 

'  Pendleton  v.  Bank  of  Kentucky,  i  T.  B.  Mon.  171,  176.  For  assign- 
ment of  breach,  see  also  Portage,  etc.,  Ins.  Co.  v,  Wetmore,  17  Ohio,  35a 
For  evidence  to  prove  assignment,  see  American  Bank  v,  Adams,  12  Pick. 

303- 

"  Albany  Dutch  Church  v,  Vedder,  14  Wend.  165. 

3  Shum  V.  Farrington,  i  Bos.  &  Pul.  640. 

♦  Barton  v,  Webb,  8  Term  Rep.  459. 

5  Union  Bank  v.  Ridgely,  i  Har.  &  G.  324. 

^  Allison  V.  Farmers'  Bank,  6  Rand.  204. 

7  Chetwood  v.  State  Bank,  7  N.  J.  L.  32. 

^  Bank  of  Carlisle  v,  Hopkins,  i  T.  B.  Mon.  245. 

9  Minor  v.  Mechanics'  Bank,  i  Pet.  46.     A  bond  given  by  a  married  woman 
is  void  at  law  as  to  herself,  but  the  sureties  thereto  are  liable.     Weed  Scwing- 
Machine  Co.  v.  Maxwell,  63  Mo.  486. 
'  »o  Phillips  V.  Singer  Man.  Co.,  88  111.  305. 

"  New  Orleans  National  Bank  v.  Wells,  28  La.  An.  736;  Pendleton  v.  Bank 
of  Kentucky,  i  T.  B.  Mon.  171.  See  Gould  v,  Robinson,  3  Taun.  5(H»  where 
it  is  held  that  if  a  person  enters  into  a  bond  by  a  wrong  Christian  name,  he 
should  be  sued  by  such  name. 

"  South  Carolina  Ins.  Co.  v.  Smith,  2  Hill  (So.  Car.),  589. 
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ment  by  default ;  *  nor  will  it  avail  to  raise  the  question  for 
the  first  time  in  the  appellate  court.'  Accord  and  satisfaction 
may  be  pleaded  to  the  damages  occasioned  by  the  breach 
of  a  bond  where  acceptance  is  averred.^  Sureties  may  set 
off  the  services  of  the  principal,  in  an  action  on  an  official 
bond/  In  pleading  to  an  action  on  a  bond,  where  it  is 
alleged  that  the  principal  has  received  certain  moneys  which 
he  has  not  accounted  for,  if  the  defendants  plead  a  general 
performance  of  the  condition  of  the  bond  they  thereby 
assume  the  burden  of  proof  If  they  deny  that  the  prin- 
cipal ever  received  the  money,  the  onus  probandi  is  upon  the 
plaintiff.^  Whether  declarations  of  the  principal  are  admis- 
sible in  evidence  against  the  surety  depends  upon  whether 
they  were  made  in  the  course  of  the  execution  of  his  duties, 
by  the  principal,  for  the  performance  of  which  the  surety 
bound  himself*  If  admitted,  they  are  received  as  a  part  of 
the  res  gesia,^  So  will  entries  made  in  books  kept  by  the 
principal  in  the  discharge  of  his  duties  be  evidence  against 
his  sureties.'  The  by-laws  of  a  corporation  may  be  intro- 
duced in  evidence  against  an  officer,  although  he  is  not  a 
member  of  the  corporation.* 

'  Bayley  v.  Onondaga,  etc.,  Ins.  Co.,  6  Hill,  476. 
^  Graves  v,  Lebanon  National  Bank,  10  Bush,  23. 

3  Morris  Canal,  etc.,  Co.  v.  Van  Vorst's  Administratrix,  21  N.  J.  L.  100. 

4  Baltimore,  etc.,  R.  Co.  v,  Jameson,  13  W.  Va.  833. 

5  Exeter  Bank  v,  Rogers,  6  N.  H.  142. 

^  For  cases  where  declarations  were  admitted,  see  Bank  of  Brighton  v. 
Smith,  12  Allen,  243;  Boston  Hat  Man.  Co.  v,  Messinger,  2  Pick.  223;  Pen- 
dleton V.  Bank  of  Kentucky,  i  T.  B.  Mon.  171 ;  Lysaght  v.  Walker,  5  Bli. 
N.  R.  i;  s,  c,  2  Dow  &  C.  21X ;  Union  Savings  Assn.  v.  Edwards,  47  Mo. 
445 ;  Howe  Machine  Co.  v,  Farrington,  16  Hun,  591 ;  Atlas  Bank  v,  Brownell, 
9  R.  I.  168 ;  Franklin  Bank  v.  Cooper,  39  Me.  542.  Where  they  were  not 
admitted,  see  Stetson  v.  City  Bank,  2  Ohio  St.  167;  Chelmsford  Co.  v, 
Demarest,  7  Gray,  x ;  Pollard  v,  Louisville,  etc.,  R.  Co.,  7  Bush,  597;  Tenth 
National  Bank  v,  Darragh,  i  Hun,  11 1 ;  Blair  v.  Perpetual  Ins.  Co.,  10  Mo. 
559;  Smith  v.  Whittingham,  6  Car.  &  P.  78. 

7  Whitnash  v.  George,  8  Bam.  &  Cress.  556 ;  s.  r.,  3  Man.  &  R.  42.  Agri- 
cultural Ins.  Co.  V,  Keeler,  44  Conn.  161.  See  also  Williamsburgh,  etc.,  Ins. 
Co.  V.  Frothingham,  122  Mass.  391 ;  Chicago,  etc.,  R.  Co.  v.  Higgins,  58  111. 
128;  Lexington,  etc.,  R.  Co.  v.  Elwell,  8  Allen,  371. 

^  Bank  of  Wilmington  v.  WoUaston,  3  Harr.  (Del.)  90. 

VOL.  V.  NO.  6  55 
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(3.)  Measure  of  Damages.  —  An  official  bond  was  taken 
in  the  penal  sum  of  |l20,ooo,  and  was  signed  by  ten  sureties, 
who  bound  themselves  severally,  but  not  jointly,  in  the  sum 
of  $2fxx>  each.  A  surety  thereon  was  held  liable  in  the  full 
sum  of  |l2,ooo,  the  unsatisfied  defalcation  being  more  than 
that  sum,  though  less  than  |l20,ooo/  Where  the  cashier 
of  a  bank  transcends  the  known  powers  of  his  office  by 
changing  the  securities  of  the  bank,  and  loss  has  thereby 
been  sustained,  the  measure  of  damages  is,  not  the  amount 
of  the  debt  lost,  but  the  amount  which  might  have  been 
recovered  if  the  securities  had  remained  unchanged.*  A 
father,  on  apprenticing  his  son,  gave  a  bond  for  his  fidelity 
of  £\,ooo.  The  son  embezzled  ;^203 ;  which  the  father  paid, 
but  sent  a  letter  to  the  master  requesting  him  in  future  not 
to  trust  his  son  with  any  cash,  "at  least  that  he  would 
do  so  very  sparingly."  The  master,  however,  continued  to 
intrust  the  apprentice,  and  he  to  embezzle  his  master's 
funds.  It  was  held  that  the  most  the  master  could  recover 
in  a  suit  on  the  bond  was  the  penalty  thereof  (;f  1,000),  less 
the  amount  already  paid  ( ;f  203 ),  which  would  be  £797-^ 
Interest  may  be  added  by  way  of  damages  for  the  deten- 
tion of  the  amount  due  on  a  bond  after  the  time  it  is  the 
duty  of  the  surety  to  pay  the  same.'* 

Frank  W.  Peebles. 

St.  Louis,  Mo. 

^  Bank  of  Brighton  v.  Smith,  12  Allen,  243;  s.  r.,  5  Allen,  413.  See  also 
Stetson  V,  City  Bank,  12  Ohio  St  577. 

*  Barrington  v.  Bank  of  Washington,  14  Sei^.  &  R.  405.  But  sec  Pen- 
dleton V.  Bank  of  Kentucky,  i  T.  B.  Mon.  171,  180.  See  also  Union  Bank 
V,  Thompson,  8  Rob.  227. 

3  Shepherd  v.  Beecher,  2  P.  Wms.  2S8. 

4  Bank  of  Brighton  v.  Smith,  12  Allen,  243;  s,  c,  5  Allen,  413;  Wash- 
ington, etc.,  Ins.  Co.  v,  Colton,  26  Conn.  42-;  Louisiana  State  Bank  v,  Ledoux, 
3  La.  An.  674.  For  cases  on  measure  of  damages  in  actions  on  sewing-machine 
agents'  bonds,  see  GuUey  v,  Borden,  78  N.  C.  282 ;  Howe  Sewing- Machine 
Co.  V.  Layman,  88  IlL  39. 
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/y,  —  CONTRIB  UTOR  Y  NEGLIGENCE. 

I.    The  initial  Principle  suggested. 
II.    Not  Negligence  not  to  anticipate  the  Fault  of  another. 
III.   Consequences  of  ignoring  the  foregoing  Rules. 
IV.   Application  of  the  foregoing   Rules  —  If  the   Plaintiff  is   negligent, 

Defendant's  Act  must  be  wanton. 
V.    The  old  Rule  as  to  Contributory  Negligence. 

VI.   The  old  Rule  explained  —  The   Plaintiff  must  have  been  wanting  in 
Ordinary  Care. 
VII.   The  modern  Qualification  of  the  old  Rule. 
VIII.   The  existing  Rule  examined. 

IX.   Application  of  the  Doctrine  of  Proximate  and  Remote  Cause. 
X.    Conclusions  restated. 

/.  The  initial  Principle  suggested,  —  The  writer  thinks 
that  the  whole  doctrine  of  mutual,  concurring,  or  contribu- 
tory negligence,  as  it  is  variously  called,  may  be  easily 
understood  by  keeping  constantly  in  mind  two  initial  propo- 
sitions :  —    ' 

1.  No  person  is  bound  to  anticipate  that  another,  who  is 
sui  juris,  will  do  a  negligent  act. 

2.  But  if  one  person  discovers  that  another  has  done  a 
negligent  act,  the  former  is  bound,  after  making  such  dis- 
covery, to  use  ordinary  and  reasonable  care  to  the  end  that 
the  negligence  so  discovered  shall  not  result  in  damage, 
either  (i)  to  himself,  or  (2)  to  the  person  whose  negligent 
act  it  is. 

These  two  propositions,  in  the  opinion  of  the  writer,  com- 
prise the  whole  law  and  gospel  of  contributory  negligence. 
The  first  is  based  upon  the  general  presumption  which  the 
law  indulges  that  every  one  will  act  rightly.  The  second  is 
based  upon  considerations  of  social  duty  so  plain  that  no 
argument  is  needed  to  convince  one  of  its  correctness.  It 
is  simply  a  juridical  application  of  the  golden  rule. 

Let  us  examine  these  two  propositions  more  in  detail. 
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//.  Not  Negligence  not  to  anticipate  the  Fault  of  another.  — 
It  is  sound  law  that  a  person  is  not  chargeable  with  negli- 
gence for  not  anticipating  that  another  person  will  violate 
the  law  in  a  given  particular,  and  for  not  providing  against 
such  possible  violation  of  it.^  Neither  is  a  person  imputable 
with  negligence  in  not  anticipating  that  another  will  act  neg- 
ligently in  a  given  particular,  and  in  not  providing  against 
the  consequences  of  such  anticipated  negligence.'  Thus,  a 
person  may  lawfully  walk  on  the  track  of  a  street-railroad 
company,  it  being  laid  in  the  public  highway.  While  so 
walking  he  is  not,  ordinarily,  required  to  abandon  the  track 
to  avoid  possible  injuries  which  may  result  from  the  careless- 
ness of  the  servants  of  the  company ;  and  if  he  is  thus  injured 
while  so  walking,  the  fact  that  he  might  have  walked  on  the 
side  of  the  track  is  not  of  itself  contributory  negligence  on 
his  part.3  So,  where  A.  owns  a  mining-claim  below  that  of 
B.,  and  in  consequence  of  the  negligent  manner  in  which  B. 
has  constructed  his  dam  it  breaks  away,  injuring  the  prop- 
erty of  A.,  contributory  negligence  will  be  no  answer  to  an 
action  by  A. ;  for  A.  is  not  bound  to  take  precautions 
against  the  possible  breaking  away  of  B.'s  dam  through  B.'s 
negligence.^  So,  A.  moors  his  boat  below  the  point  on  the 
river  where  B.  has  moored  his  barges.  Through  the  negli- 
gent manner  in  which  B.'s  barges  are  thus  moored,  they  break 
away,  and,  striking  A.'s  boat,  sink  it.  The  place  where  A. 
moored  his  boat  was  a  safe  place  but  for  B.'s  negligence. 
A.  may  recover  damages  of  B.^ 

This  rule  finds  another  expression  in  the  statement  that 

'  Kellogg  V,  Chicago,  etc.,  R.  Co.,  26  Wis.  223;  Fox  v,  Sackett,  10 
Allen,  535;  Baker  v,  Pendergast,  8  Cent.  L.  J.  334;  Damour  v.  Lyons,  44 
Iowa,  276;  Shea  v,  Potrero,  etc.,  R.  Co.,  44  Cal.  414;  Cleveland,  etc.,  R. 
Co.  V,  Terry,  8  Ohio  St  570 ;  Robinson  v.  Western  Pacific  R.  Co.,  48  Cal. 
409. 

'  Harpell  v,  Curtis,  i  £.  D.  Smith,  78;  Brown  v.  Lynn,  31  Pa.  St  540; 
Fraler  v.  Sears  Water  Co.,  12  Cal.  555. 

3  Shea  V.  Potrero,  etc,  R.  Co.,  44  Cal.  414.  See  also  Robinson  v,  Westein 
Pacific  R.  Co.,  48  Cal.  409. 

4  Fraler  v.  Sears  Water  Co.,  12  Cal.  555. 

5  Brown  v,  Lynn,  31  Pa.  St  510. 
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the  defendant  cannot  impute  to  the  plaintiff  a  want  of  care 
or  vigilance  which  has  been  produced  by  the  defendant's 
own  negligence.  This  principle  may  obviously  be  applied  in 
a  great  variety  of  situations.  Wherever  A.,  by  his  conduct, 
induces  B.  to  think  that  he,  A.,  is  proceeding  with  due  care 
when  the  contrary  is  true,  and  B.  receives  an  injury  which 
"he  would  have  avoided  if  he  had  not  been  lulled  into  a  feel- 
ing of  security  by  this  assurance,  B.  has  a  case  for  damages 
.against  A.  Thus,  a  traveller  approaches  a  railway-crossing 
at  a  point  where  the  view  is  obstructed.  He  stops  and  lis- 
tens for  the  customary  signal,  and,  not  hearing  it,  drives  upon 
the  track,  is  run  over  by  a  train  and  injured.  He  may 
recover  damages  of  the  railroad  company.  Having  exer- 
•cised  what  care  he  might,  under  the  circumstances,  the  com- 
pany will  not  be  heard  to  say  that  he  did  wrong  in  accepting 
their  failure  to  blow  the  whistle  as  evidence  that  no  train 
was  near.* 

Since  by  generalizing  legal  principles  we  acquire  a  better 
understanding  of  them,  it  may  be  useful  to  state  here  that 
this  principle  extends  into  the  law  o{  fraud,  A  party  to 
a  contract  is  not  to  be  charged  with  fault  because  he  did 
not  suspect  fraud  and  institute  inquiries  where  all  seemed 
fair  and  honest.'  If  A.  has  knowledge  upon  a  subject  of 
-which  B.  may  well  be  ignorant,  and  knowingly  makes  false 
statements  regarding  it,  upon  which  B.  relies  to  his  injury, 
it  does  not  lie  in  the  mouth  of  A.  to  say  that  B.  was  negli- 
gent in  taking  his  word  without  instituting  inquiries  as  to  the 
truth  of  his  statements.^  It  is  therefore  no  answer  to  an 
action  to  rescind  a  contract  on  the  ground  of  fraudulent 
misrepresentations  or  concealments  of  material  facts,  at  least 
where  the  question  arises  as  between  the  original  parties  to 
the  contract,  that  the  plaintiff  might  have  learned  the  truth 

'  Pennsylvania  R.  Co.  v,  Ogier,  35  Pa.  St  60.  To  the  same  effect  is 
Phila.,  etc.,  R.  Co.  v,  Hagan,  47  Pa.  St  244;  Chicago,  etc.,  R.  Co.  v,  Trip- 
lett,  38  111.  482,  488;  Ernst  v.  Hudson  River  R.  Co.,  35  N.  Y.  28. 

'  Waterhouse  v,  Jamieson,  L.  R.  2  H.  L.  Sc.  App.  29;  Foreman  v,  Bige- 
iow,  7  Cent.  L.  J.  430. 

3  Eaton  V.  Winnie,  20  Mich.  156. 
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by  making  use  of  the   means  of  knowledge  which  were 
offered  him.' 

///.  Consequences  of  ignoring  the  foregoing  Rules,  —  The 
foregoing  rules,  if  adhered  to  by  the  courts,  would  reduce  to 
certainty  a  branch  of  the  law  which  now  lies  in  inextricable 
confusion.  But  they  are  not  adhered  to ;  nay,  it  is  feared 
that  they  are  not  understood  by  all  courts.  On  the  one 
hand,  plaintiffs  who  have  suffered  damage  by  the  negligence 
of  defendants  are  constantly  turned  out  of  court  because 
they  are  guilty  of  so-called  contributory  negligence  in  not 
anticipating  and  providing  against  the  negligence  of  defend- 
ants. On  the  other  hand,  defendants  are  constantly  com- 
pelled to  pay  damages  when  they  are  guilty  of  no  other  fault 
than  not  anticipating  and  providing  against  the  negligence 
of  plaintiffs.  For  confirmation  of  this  statement  we  might 
appeal  to  the  experience  of  almost  every  extensive  prac- 
titioner. But  this  is  unnecessary,  for  the  books  of  judicial 
reports  abound  in  proofs  of  it.  The  oldest  case  on  the  law 
of  contributory  negligence,  Butterfield  v.  Forrester,'  —  ven- 
erable for  its  age,  and  of  the  highest  authority  on  account 
of  the  number  of  times  it  has  been  cited  and  followed  by 
the  courts  of  England  and  this  country,  —  is  an  example  of  it 
The  defendant  wrongfully  obstructed  the  highway  by  putting 
up  a  pole  a  part  of  the  way  across  it.  The  plaintiff,  driving 
at  nightfall  at  a  reckless  rate  of  speed,  ran  against  the 
obstruction  and  was  hurt.  It  was  not  yet  dark,  and  if  he 
had  driven  at  a  moderate  rate  of  speed  and  exercised  ordi- 
nary care  he  would  have  seen  the  obstruction  and  avoided  it. 
Because  he  did  not  do  this  it  was  held  that  he  could  not 
recover  damages  of  the  defendant.  It  is  perfectly  obvious 
that  this  plaintiff  was  denied  compensation  for  the  injury 
which  he  had  suffered  for  no  other  juridical  fault  than  because 
he  did  not  anticipate  that  the  defendant  would  commit  a 
nuisance  by   obstructing  the   highway,  and  hence  did  not 

'  New  Brunswick,  etc.,   R.  Co.  v,  Muggeridge,  i  Drew.  &  Sm.  363.  382  r 
Directors  v,  Kisch,  L.  R.  2  H.  L.  99 ;  Upton  v.  Englehart,  3  Dill.  496,  500* 
'II  East,  60. 
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guard  against  it.  He  was  driving  rapidly  and  negligently, 
and  not  keeping  a  lookout  ahead.  This  was  a  violation  of 
duty  towards  any  of  the  king's  subjects  who  might  chance 
to  be  in  the  highway ;  but  it  was  no  violation  of  duty  towards 
the  author  of  the  nuisance,  and  hence  was  not  negligence  in 
a  juridical  sense  when  considered  with  reference  to  the  par- 
ticular accident ;  for  negligence  in  a  juridical  sense  is  a 
failure  of  duty.  The  plaintiff  was  under  no  duty  to  the 
author  of  the  nuisance  in  question,  to  anticipate  his  nuisance 
and  avoid  it.  We  submit,  notwithstanding  Butterfield  v, 
Forrester,  that  it  cannot  be  affirmed  as  good  law  that  a  trav- 
eller on  the  highway  is  under  an  obligation  to  drive  slowly 
and  cautiously  for  the  purpose  of  avoiding  unknown  or 
imaginary  nuisances  erected  by  private  wrong-doers. 

Let  us  look  for  a  leading  case  where  the  failure  to  observe 
the  rules  before  stated  was  productive  of  injustice  of  the  op- 
posite kind.  The  English  Court  of  Exchequer,  in  Davies  v, 
Mann,'  laid  down  for  the  first  time  a  rule  which  is  the  law 
of  England '  and  of  nearly  every  American   State.     The 

*  10  Mec.  &  W.  545 ;  s,  c,  6  Jur.  954 ;   I2  L.  J.  (Exch.)  10. 

'  For  confirmation  of  this  statement  the  reader  is  referred  to  the  case  of 
Radley  v,  London,  etc.,  R.  Co.,  L.  R.  9  Exch.  71 ;  s,  r.,  43  L.  J.  (Exch.)  73 ;  I 
App.  Cas.  754  (reversing  s,  c,  in  Exchequer  Chamber,  L.  R.  10  Exch.  100 ;  44  L. 
J.  (Exch.)  73;  33  L.  T.  (n.  s.)  209) ;  Tuff  v.  Warman,  2  C.  B.  (n.  s.)  740,  756; 
s,  r.,  5  C.  B.  (n.  s.)  573  ;  Colchester  v.  Brooke,  7  Q.  B.  339;  Dimes  v,  Petley, 
15  Q.  B.  272,  283;  DoweU  v.  General  Steam  Nav.  Co.,  5  El.  &  BI.  195,  206; 
North  V.  Smith,  10  C.  B.  (n.  s.)  572,  575 ;  Witherley  v.  Regent's  Canal  Co., 
12  C.  B.  (n.  s.)  2,  9;  Fordham  v.  London,  etc.,  R.  Co.,  L.  R.  4  C.  P.  619, 621 ; 
Wright  V.  Brown,  4  Ind.  95,  98;  Lafayette,  etc.,  R.  Co.  v.  Schriner,  6  Ind.  141, 
145;  Bowas  V.  Pioneer  Tow-Line,  2  Sawyer,  21,  29;  Northern,  etc.,  R.  Co.  v» 
Price,  29  Md.  420,  436;  Klipper  v,  Coffey,  44  Md.  117,  127;  Baltimore,  etc., 
R.  Co.  V,  MiUigan,  45  Md.  486,  491 ;  Button  v,  Hudson  River  R.  Co.,  18  N.  Y. 
248,  258;  Center  v.  Finney,  17  Barb.  97;  Johnson  v,  Hudson  River  R.  Co., 
5  Duer,  21,  27;  Kenyon  v.  New  York,  etc.,  R.  Co.,  479,  480;  Camp  v.  Church 
of  St.  Louis,  9  La.  An.  321,  324;  Rusch  v,  Davenport,  6  Iowa,  443,  452; 
Foster  v.  Holly,  38  Ala.  76,  85,  86;  Cranston  v,  Cincinnati,  etc.,  R.  Co.,  i 
Handy,  193,  202 ;  Galena,  etc.,  R.  Co.  v.  Jacobs,  20  111.  478,  494 ;  The  State 
V.  Manchester,  etc.,  R.  Co.,  52  N.  H.  528,  553 ;  Stucke  v  Milwaukee,  etb.,  R. 
Co.,  9  Wis.  202,  218;  Isbell  v.  New  York,  etc.,  R.  Co.,  27  Conn.  393,  406; 
Beers  v.  Housatonic  R.  Co.,  19  Conn.  566,  567;  Kerwhacker  v,  Cleveland, 
etc.,  R.  Co.,  3  Ohio  St.  194;  Timmons  v.  Central  Ohio  R.  Co.,  6  Ohio  St. 
105,  109;  Trow  V,  Vermont,  etc,  R.  Co.,  24  Vt  487,  495;  Robinson  v.  Rone, 
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plaintiff  fettered  the  forefeet  of  his  ass,  and  turned  htm 
loose  upon  the  public  highway.  The  defendant's  servant, 
driving  his  wagon  negligently,  —  he  being  some  distance 
behind  the  horses,  —  ran  over  the  animal  and  killed  it.  If 
it  had  not  been  fettered,  of  course  it  would  have  got  out 
of  the  way.  The  judge  told  the  jury  that  though  the  act 
of  the  plaintiff  in  leaving  the  donkey  on  the  highway  so 
fettered  as  to  prevent  its  getting  out  of  the  way  of  carriages 
travelling  along  it  might  be  illegal,  still,  if  the  proximate 
cause  of  the  injury  was  attributable  to  the  want  of  proper 
conduct  on  the  part  of  the  driver  of  the  wagon,  the  action 
was  maintainable  against  the  defendant ;  and  that,  if  they 
thought  that  the  accident  might  have  been  avoided  by  the 
exercise  of  ordinary  care  on  the  part  of  the  driver,  they 
were  to  find  for  the  plaintiff.  They  found  for  the  plaintiff, 
and  the  instruction  was  sustained  by  the  court  in  banc. 
This  case,  like  Butterfield  v.  Forrester,*  is  not  very  well 
reported.  Perhaps  it  was  not  thoroughly  tried,  the  amount 
in  controversy  being  small.  The  facts,  as  stated,  leave 
the  fair  inference  that  the  defendant's  driver  did  not  see 
that  the  ass  was  fettered  and  helpless,  or  he  would  have 
turned  his  team  aside  and  not  run  over  it.  It  is  reasonably 
clear,  then,  that  this  was  a  case  where  the  defendant  was 
compelled  to  pay  damages  for  no  other  juridical  fault  than 
not  anticipating  the  negligence  of  the  plaintiff  and  guarding 
against  the  consequences  of  it.  If  the  defendant's  driver 
had  seen  the  helpless  condition  of  the  animal,  and  had 
nevertheless  driven  over  it,  it  would  have  been  a  proper 
case  for  the  recovery  of  damages  by  the  plaintiff. 

It  would  be  a  waste  of  time  to  multiply  citations  of  cases 

22  Vt.  213,  223;  Needham  v,  San  Francisco,  etc,  R.  Co.,  37  Cal.  409,  423; 
Vandegrift  v.  Rediker,  22  N.  J.  L.  185,  189;  Moore  v.  Railroad  Co.,  24  N. 
J.  L.  268,  270;  Macon,  etc.,  R.  Co.  v.  Davis,  13  Ga.  68,  88;  Huelsenkamp 
V.  Citizens'  R.  Co.,  37  Mo.  537,  550;  Walsh  v.  Mississippi  Transp.  Co.,  52  Mo. 
435,  439;  Western  Union  Tel.  Co.  v.  Eiser,  2  Col.  141,  159;  Vicksburg,  etc., 
R.  Co.  V,  Patton,  31  Miss,  i  6,  193.  See  also  Baltimore,  etc,  R.  Co.  v.  Jooes, 
95  U.  S.  439,  442;  s,  c,  6  Cent  L.  J.  45,  46;  10  Ch.  Leg,  N.  121 ;  Beattj  v. 
Gilmore,  16  Pa.  St.  465,  466;  Lucas  v.  Taunton,  etc.,  R.  Co.,  6  Gray,  64,  72. 
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where  the  doctrine  of  Davies  v.  Mann  has  been  applied,  and 
where  the  uniform  result  has  been  that  although  the  plaintiff 
was  in  fault,  and  the  defendant  in  no  other  fault  than  the 
fault  of  not  anticipating  the  fault  of  the  plaintiff  (unknown 
to  him)  and  providing  against  it,  he  has  been  compelled  to 
pay  damages  to  the  plaintiff. 

IV.  Application  of  the  foregoing  Rules —  If  the  Plaintiff 
is  negligent,  Defendant's  Act  must  be  wanton,  — The  principle 
for  which  we  are  contending  has  received  a  partial  recogni- 
tion at  the  hands  of  the  courts,  though  it  must  be  confessed 
there  is  less  of  a  tendency  to  recognize  it  in  later  decisions 
than  in  former  ones.  This  recognition  is  found  in  the  rule 
declared  by  some  courts,  that,  if  the  negligence  of  the  plain- 
tiff contributes  proximately  to  the  injury,  the  defendant  can- 
not be  held  liable  unless  his  negligence  was  the  result  of  a 
wanton  or  wilful  act.'  The  idea  of  wantonness  implies 
scienter.  The  rule  refers  itself  to  a  state  of  facts  where  the 
plaintiff  has  negligently  exposed  himself  or  his  property 
to  injury  from  the  defendant,  and  where  the  defendant  or  his 
servants,  seeing  the  exposed  situation  of  the  plaintiff's  per- 
son or  property,  nevertheless  proceeds  to  inflict  injury  upon 
him  or  it,  not  perhaps  with  an  express  intention  so  to  do, 
but  in  reckless  disregard  of  social  duty.  It  is  applied  to 
actions  for  injuries  sustained  by  persons  while  unlawfully  on 
the  track  of  a  railroad  company.  In  such  cases,  it  has 
been  said  that  the  law  insists  upon  a  clear  track.  If,  there- 
fore, a  man  plants  himself  on  the  rail,  he  must  not  expect 
the  law  to  do  more  for  him  than  to  punish  wanton  injury. 
If  he  be  injured  from  the  ordinary  prosecution  of  the  com- 
pany's legalized  business,  he  is  to  blame  his  own  rashness 
and  folly.'     But  it  is  possible  that  the  use  of  the  word  "  wan- 

'  Maumos  v.  Champion^  40  Cal.  121 ;  Carroll  v,  Minnesota  Valley  R.  Co  , 
13  Minn.  50;  Griggs  v.  Fleckenstein,  14  Minn.  81 ;  New  Jersey  Express  Co. 
V*  Nichols,  33  N.  J.  L.  434,  439  ( affirming  s.  c,  32  N.  J.  L.  166  ) ;  Brownell 
V.  Flagler,  5  Hill,  282 ;  Wynn  v.  Allard,  5  WatU  &  S.  524;  Vandegrift  v.  Red- 
iker,  23  N.  J.  L.  185,  189. 

*  Railroad  Co.  v,  Norton,  24  Pa.  St  465,  per  Woodward,  J.;  Heil  v. 
Glanding,  42  Pa.  St  493;  Jeffersonville,  etc.,  R.  Co.  v.  Goldsmith,  47  Ind.  43; 
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ton"  overstates  the  rule,  unless  after  discovering  the  exposed 
situation  of  the  plaintiff  a  failure  on  the  part  of  the  defend- 
ant or  his  servants  to  exercise  ordinary  care  to  avoid  visiting 
upon  the  plaintiff  the  consequences  of  his  own  negligence  is 
to  be  deemed  wanton.  Thus,  recurring  to  the  case  of  tres- 
passers upon  railway  tracks,  the  generally  received  doctrine 

Lafayette,  etc.,  R.  Co.  v.  Huffman,  28  Ind.  287 ;  Pittsburgh,  etc.,  R.  Co.  v. 
Collins  (Sup.  Ct  Pa.),  7  Reporter,  153;  Cincinnati,  etc.,  R.  Co.  v.  Eaton,  53 
Ind.  310;  Evansville,  etc.,  R.  Co.  v.  Wolf,  59  Ind.  89;  Carroll  v.  Minnesota, 
etc.,  R.  Co.,  13  Minn.  30;  Green  v.  Erie  R.  Co.,  11  Hun,  333;  Herring  9. 
Wilmington,  etc.,  R.  Co.,  10  Ired.  402 ;  Kenyon  v.  New  York,  etc.,  R.  Co.,  $ 
Hun,  479 ;  Donaldson  v.  Milwaukee,  etc.,  R.  Co.,  21  Minn.  293.  Compare 
Hicks  V,  Pacific  R.  Co.,  64  Mo.  430,  437 ;  Ream  v.  Pittsburgh,  etc,  R.  Co., 
49  Ind.  93;  Harlan  v.  St  Louis,  etc.,  R.  Co.,  64  Mo.  480;  s.  c,  62  Mo.  22; 
Moran  v,  Nashville,  etc.,  R.  Co.,  58  Tenn.  379 ;  Philadelphia,  etc.,  R.  Co.  9. 
Spearen,  47  Pa.  St  300 ;  Elwood  v.  New  York,  etc.,  R.  Co.,  4  Hun,  808 ; 
Gonzales  v.  New  York,  etc.,  R.  Co.,  50  How.  Pr.  126;  Poole  v.  North  Caro- 
lina, etc.,  R.  Co.,  8  Jones  L.  340;  Illinois,  etc.,  R.  Co.  v.  Hall,  72  111.  222; 
Illinois,  etc.,  R.  Co.  v,  Hetherington,  83  111.  510;  Carlin  v.  Chicago,  etc,  R. 
Co.,  37  Iowa,  316;  Murphy  v.  Chicago,  etc,  R.  Co.,  45  Iowa,  661 ;  s,  c,  38 
Iowa,  539;  Laicher  v.  New  Orleans,  etc.,  R.  Co.,  28  La.  An.  320;  Bancroft  v» 
Boston,  etc.,  R.  Co.,  1 1  Allen,  34 ;  s.  c„  97  Mass.  275  ;  Michigan,  etc,  R.  Co.  v. 
Campau,  34  Mich.  468 ;  Lake  Shore,  etc.,  R.  Co.  v.  Hart,  87  IlL  529 ;  Rothe 
V.  Milwaukee,  etc.,  R.  Co.,  21  Wis.  256;  O'Donnell  v.  Missouri,  etc.,  R.  Co.,  8 
Cent  L.  J.  414 ;  Harty  v.  Central  R.  Co.,  42  N.  Y.  468 ;  Indianapolis,  etc,  R. 
Co.  V.  McClaren,  5  Reporter,  650 ;  8  Cent  L.  J.  244 ;  Terre  Haute,  etc.,  R. 
Co.  V.  Graham,  46  Ind.  239 ;  Freeh  v.  Philadelphia,  etc,  R.  Co.,  39  Md.  574 ; 
Manly  v.  Wilmington,  etc,  R.  Co.,  74  N.  C  655 ;  Holmes  v.  Central  R.  Co., 
37  Ga.  593 ;  Maher  v,  Atlantic,  etc.,  R.  Co.,  64  Mo.  267 ;  Willetts  v,  Buflbio, 
etc,  R.  Co.,  14  Barb.  585;  Cogswell  v,  Oregon,  etc,  R.  Co.,  6  Or.  417;  Illi- 
nois, etc,  R.  Co.  V.  Modglin,  85  111.  481 ;  Pennsylvania,  etc.,  R.  Co.  r. 
Morgan,  82  Pa.  St  134;  Meyer  v.  Midland,  etc.,  R.  Co.,  2  Neb.  319;  Mc- 
Millan V.  Burlington,  etc.,  R.  Co.,  46  Iowa,  231 ;  Illinois,  etc.,  R.  Co.  v. 
Hutchinson,  47  Iowa,  408;  Felder  v.  Louisville,  etc,  R.  Co.,  2  McMuU.  403; 
Richardson  v.  Wilmington,  etc,  R.  Co.,  8  Rich.  L.  120 ;  Indianapolis,  etc., 
R.  Co.  V,  Galbreath,  63  III.  436 ;  Mulherrin  v,  Delaware,  etc,  R.  Co.,  81  Pa. 
St  336;  Maher  v.  Atlantic,  etc.,  R.  Co.,  64  Mo.  267 ;  Burling  v,  Illinois,  etc, 
R.  Co.,  85  111.  18;  Ostertag  v.  Pacific,  etc.,  R.  Co.,  64  Mo.  421 ;  Central  R., 
etc.,  Co.,  V.  Dixon,  42  Ga,  327 ;  Chicago,  etc.,  R.  Co.  ».  Dewey,  26  III.  255 ; 
Chicago,  etc,  R.  Co.  v.  Cass,  73  111.  394;  Gahagan  v.  Boston,  etc,  R.  Co., 
I  Allen,  187;  Stillson  v.  Hannibal,  etc.,  R.  Co.,  67  Mo.  671;  7  Cent  L.  J. 
107 ;  McMahon  v.  Northern,  etc,  R.  Co.,  39  Md.  438 ;  Lewis  v,  Baltimore, 
etc.,  R.  Co.,  38  Md.  588;  Northern,  etc.,  R.  Co.  v.  The  Sute,  use  of  Price, 
29  Md.  420;  Lehey  v,  Hudson  River  R.  Co.,  4  Robt  204;  Van  Schaick  v. 
Hudson  River  R.  Co.,  43  N.  Y.  527. 
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now  is,  that  after  discovering  such  a  trespasser  on  its  track, 
the  servants  of  the  railroad  company  must  exert  such  care 
as  the  circumstances  reasonably  admit  of  to  avoid  running 
him  down.'  It  is  obvious  that,  in  any  case  where  the  wrong* 
ful  conduct  of  the  defendant  is  wilful^  the  negligence  of  the 
plaintiff  will  be  no  defence  to  an  action  for  damages.  Thus, 
contributory  negligence  is  no  defence  to  an  action  for  assault 
and  battery,* 

V,  The  old  Rule  as  to  Contributory  Negligence,  —  The 
general  rule  as  to  contributory  negligence,  which  first  took 
distinct  shape  in  the  English  courts  of  common  law  when 
Lord  Campbell  was  chief  justice  of  England,  and  which 
has  often  been  repeated  and  more  or  less  closely  applied  in 
the  courts  of  that  country  and  this,  may  be  expressed  as 
follows :  The  plaintiff  cannot  recover  damages  of  the  defend- 
ant, if  his  own  negligence — that  is,  if  his  own  want  of  ordi- 
nary care — contributed  in  any  degree  to  the  injury  complained 
of.3     Just  what  the  various  courts  which  have  made  use  of 

'  Harlan  v,  St.  Louis,  etc.,  R.  Co.,  65  Mo.  22 ;  s,  c,  6  CenL  L.  J.  229. 
See  also  Brown  v,  Hannibal,  etc.,  R.  Co.,  50  Mo.  461 ;  Isabel  v,  Hannibal, 
etc.,  R.  Co.,  60  Mo.  475;  ^*  ^m  ^  Cent.  L.  J.  590;  Finlayson  v.  Chicago,  etc., 
R.  Co.,  I  Dill.  579 ;  Baltimore,  etc.,  R.  Co.  ti.  The  State,  use  of  Dougherty,  36 
Md.  336;  Baltimore,  etc.,  R.  Co.  v.  The  State,  use  of  Trainor,  33  Md.  542. 

'  Ruter  V,  Foy,  46  Iowa,  132.  Adams,  J.,  said:  "There  can  be  no  con- 
tributory negligence  except  where  the  defendant  has  been  guilty  of  negligence 
to  which  the  plaintiff's  negligence  could  contribute.  An  assault  and  battery 
is  not  negligence.    The  former  is  intentional ;  the  latter  is  unintentional.*' 

3  Lord  Campbell,  C.  J.,  in  Dowell  v.  General  Steam  Nav.  Co.,  5  £1.  &  Bl. 
195.  This  statement  of  the  common-law  rule  in  such  cases  has  been  subse- 
quently recognized  by  many  courts.  Witherley  v.  Regent's  Canal  Co.,  12  C. 
B.  (n.  s.)  2;  1.  r.,  6  L.  T,  (n.  s.)  255 ;  3  Post  &  Fin.  61 ;  Brownell  v.  Flagler, 
5  Hill,  282 ;  Robinson  v.  Western  Pacific  R.  Co.,  48  Cal.  409,  421 ;  Need- 
ham  V,  San  Francisco,  etc.,  R.  Co.,  37  Cal.  409;  Gay  v.  Winter,  34  Cal.  153; 
Flemming  v.  Western  Pacific  R.  Co.,  49  Cal.  253 ;  Hearne  v.  Southern  Pa- 
cific R.  Co.,  50  Cal.  482;  Johnson  v.  Canal,  etc.,  R.  Co.,  27  La.  An.  53; 
Knight  V,  Pontchartrain  R.  Co.,  23  La.  An.  462 ;  Laicher  v.  New  Orleans, 
etc,  R.  Co.,  28  La.  An.  320;  Coombs  v,  Purrington,  42  Me.  332;  Munger  v, 
Tonawanda,  etc.,  R.  Co.,  4  N.  V.  349;  Thrings  v.  Central  Park  R.  Co.,  7 
Robt  616;  Morris  v.  Phelps,  2  Hilt.  38;  Collins  v,  Albany,  etc.,  R.  Co.,  12 
Barb.  492;  Johnson  v,  Hudson  River  R.  Co.,  20  N.  Y.  73;  Wilds  v.  Hud- 
son River  Co.,  24  N.  Y.  430  (reversing  j.  ^.,  33  Barb.  503) ;  s,  c,  29  N.  Y. 
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this  formula  mean  by  the  expression  "  in  any  degree,"  may 
not  be  clearly  explained.  It  is  not  clear  whether  they  re- 
fer to  the  degree  of  negligence  or  fault  on  the  part  of  the 
plaintiff  which  will  bar  his  recovery,  or  whether  they  refer 
to  the  degree  of  propinquity  between  his  negligent  act  and 
the  resulting  injury,  or  whether  they  refer  to  both  sub- 
jects together.  There  is  no  doubt  that  Lord  Campbell,  and 
some  other  judges  who  have  used  the  expression,  meant 
nothing  more  than  to  deny  the  rule  of  the  courts  of  admi- 
ralty which,  in  case  of  the  collision  of  vessels,  apportions  the 
damages  equitably  between  both  vessels  where  both  are  in 
fault ;  and  also  to  establish  in  the  courts  of  law,  as  applica- 
ble to  this  subject,  a  rule  somewhat  similar  to  that  which 
obtains  in  the  courts  of  equity :  that  before  a  party  complain- 
ing can  have  relief  he  must  show  clean  hands.  The  new- 
fangled ideas  touching  proximate  and  remote  cause,  in  their 
application  to  contributory  negligence,  had  not  at  that  time 
come  into  vogue,  and  it  was  not  with  reference  to  these  that 
the  expression  was  used;  but  it  meant  simply  this:  that 
where  a  plaintiff  complains  of  an  injury  done  him  by  the 
negligence  of  a  defendant,  the  courts  will  not  consume 
their  time  in  investigating  the  fault  of  the  defendant,  if  it 
appears  that  the  plaintiff  was  also  in  fault,  and  that  his  fault 
entered  as  an  ingredient  into  the  compound  which  made  up 
the  injury.     Accordingly,  it  was  concluded  that  where  the 

315;  Sheffield  v.  Syracuse,  etc.,  R.  Co.,  21  Barb.  339;  Dougan  v.  Cbamplain 
Transp.  Co.,  6  Lans.  430;  Baxter  v.  Second  Avenue  R.  Co.,  3  Robt  510; 
Railroad  Co.  v,  Norton,  24  Pa.  St  465;  Stiles  v.  Geesey,  71  Pa.  St  439; 
Catawis^a  R.  Co.  v,  Armstrong,  49  Pa.  St  186;  Heil  v,  Glandiag,  42  Pa.  St 
493;  O'Brien  v.  Philadelphia,  etc.,  R.  Co.,  3  Phila.  76;  Willard  v.  Pinard,  44 
Vt  34;  Murphy  v,  Deane,  loi  Mass.  455;  McCuUy  v,  Clark,  40  Pa.  St  399; 
Vanderplank  v.  Miller,  i  Moo.  &  M.  169;  Vennall  v.  Gamer,  i  Cromp.  & 
M.  21 ;  Lack  v.  Seward,  4  Car.  &  P.  106;  Luxford  v.  Large,  5  Car.  &  P.  421 . 
Woolf  V.  Beard,  8  Car.  &  P.  373;  Kent  v.  Elstob,  3  East,  18;  Broadwell  r. 
Swigert,  7  B.  Mon.  39.  This  being  so,  it  is  erroneous  to  tell  the  jury  that  a 
want  of  reasonable  care  and  prudence  on  the  part  of  the  plaintiff,  tending  to 
the  injury,  should  be  taken  into  cpnsideratipn  by  them  in  determining  the  de- 
fendant's liability.  They  should  be  told  —  unless  in  exceptional  cases,  where 
the  doctrine  may  require  modification  -*  that  such  negligence  will  defeai  ik* 
action,     Spencer  v,  Illinois,  etc,  R.  Co.,  29  Iowa,  55. 
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catastrophe  was  the  result  of  the  mutual  and  concurring 
negligence  of  both  parties,  the  plaintiff  ought  not  to  recover 
damages,  for  the  reason  that  "  the  law  has  no  scales  to  deter- 
mine, in  such  cases,  whose  wrong-doing  weighed  most  in  the 
compound  that  occasioned  the  mischief."  ' 

VI.  The  old  Rule  explained —  The  Plaintiff  must  have  been 
wanting  in  Ordinary  Care,  —  Whatever  may  have  been  the 
precise  meaning  of  the  rule  as  thus  formulated,  it  has  never 
been  understood  as  implying  that  the  plaintiff  would  be 
barred  of  his  right  of  action  where  he  was  guilty  of  a  lower 
degree  of  fault  than  a  want  of  ovdinzvy  care.  This  will  be 
perceived  by  recurring  to  the  manner  in  which  the  courts 
more  frequently  state  the  rule  of  contributory  negligence, 
namely,  that  the  plaintiff  cannot  recover  damages  if  the 
injury  could  have  been  avoided  by  the  exercise  of  ordinary 
or  reasonable  care  on  his  part."    The  mere  want  of  a  superior 

'  Railroad  Co.  v.  Norton,  24  Pa.  St.  469;  Stiles  v,  Geesey,  71  Pa.  St  439; 
Wilds  V.  Hudson  River  R.  Co.,  24  N.  Y.  432 ;  Allen  v,  Hancock,  16  Vt.  230; 
Northern  Central  R.  Co.  v,  Gies,  31  Md.  357 ;  Larkin  v,  Taylor,  5  Kan.  433, 
445 ;  Northern  Central  R.  Co.  v.  Price,  29  Md  420.  The  early  Illinois  cases 
were  to  the  same  effect  Aurora  Branch  R.  Co.  v.  Grimes,  13  111.  585. 
But,  as  elsewhere  seen,  the  doctrine  of  "  comparative  negligence  "  now  ob- 
tains in  that  State.  "The  reason  why,'*  said  an  eminent  judge,  '*in  cases  of 
mutual  concurring  negligence,  neither  party  can  maintain  an  action  against  the 
other,  is  not  that  the  wrong  of  the  one  is  set  off  against  the  wrong  of  the  other : 
it  is  that  the  law  cannot  measure  how  much  the  damage  suffered  is  attributable 
to  the  plaintiff's  own  fault  If  he  were  allowed  to  recover,  it  might  be  that  he 
would  obtain  from  the  other  party  compensation  for  his  own  misconduct  It 
is  obvious,  then,  that  it  can  make  no  difference  against  whom  his  fault  was  pri- 
marily committed.  If  he  has  suffered  in  consequence  of  his  own  fault,  the 
law  gives  him  no  remedy.     Heil  v.  Glanding,  42  Pa.  St.  493, 499,  per  Strong,  J. 

'  Ohio,  etc.,  R.  Co.  v.  GuUett,  15  Ind.  487;  Springett  v.  Ball,  4  Post  & 
Fin.  472;  Irwin  v,  Sprigg,  6  Gill,  200;  Crommelin  v,  Coxe,  30  Ala.  318,  329; 
Williams  v,  Clinton,  28  Conn.  266;  Fox  v.  Glastenbury,  29  Conn.  204* 
Birge  v.  Gardiner,  19  Conn.  507;  Daley  v.  Norwich,  etc.,  R.  Co.,  26  Conn. 
591 ;  Cleveland,  etc.,  R.  Co.  v.  Crawford,  24  Ohio  St  631 ;  s,  c,  2  Am.  L.  T. 
{n.  s.)2II;  Indianapolis,  etc.,  R.  Co.  v.  Stout,  53  Ind.  143,  149;  Muldow- 
ney  v,  Illinois,  etc.,  R.  Co.,  39  Iowa,  615;  Little  v,  McGuire,  43  Iowa,  447; 
s.  c,  38  Iowa,  562;  Kansas  Pacific  R.  Co.  v.  Pointer,  14  Kan.  37;  s.  r.,  9 
Kan.  620 ;  Sullivan  v.  Louisville  Bridge  Co.,  9  Bush,  81 ;  Cox  v.  Westchester 
Turnpike  Road,  33  Barb.  414;  Baxter  v.  Second  Avenue  R.  Co.,  3  Robt  510; 
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degree  of  care  or  diligence  cannot  be  set  up  as  a  bar  to  his 
action.'  Stated  in  another  way,  it  is  not  any  negligence, 
however  slight,  contributing  to  the  injury,  that  will  prevent 
the  plaintiff  from  recovering  damages,  but  it  must  be  a  want 
of  ordinary  care.'  Therefore  it  has  been  said  that  although 
there  was  some  negligence  on  the  part  of  the  plaintiff  (or 
deceased),  yet  the  plaintiff  may  nevertheless  recover  if  he 
(or  the  deceased)  could  not  have  avoided  the  accident  by  the 
exercise  of  ordinary  or  reasonable  care.^ 

"  The  common  law,"  says  the  Supreme  Court  of  Minne- 
sota, ''  imposes  upon  every  one  in  the  full  possession  of  his 
faculties,  when  approaching  a  known  place  of  danger,  the 
exercise  of  that  degree  of  prudence,  care,  and  caution 
incumbent  upon  a  person  of  ordinary  reason  and  intelligence 
in  like  circumstances ;  and  inasmuch  as  it  may  well  be  pre- 
sumed that  the  instinct  of  self-preservation  common  to  all 
must  naturally  prompt  an  ordinarily  careful  and  prudent 
man  to  avoid  an  apprehended  danger  by  a  diligent  use  of 
the  available  means  at  his  command,  it  has  become  settled 
that  a  failure  in  this  respect,  under  ordinary  circumstances, 
when  it  is  apparent  that  the  danger  might  have  been  avoided 
if  such  means  had  been  so  used,  is  to  be  regarded  as  con- 
curring negligence,  and  so  declared  by  the  court."* 

The  rule  as  stated  by  the  Supreme  Court  of  Wisconsin 
is,  that  "  if  the  plaintiff  was  guilty  of  any  want  of  ordinary 
care  and  prudence  (however  slight),  which  neglect  contrib- 

Jacobs  V,  Duke,  i  E.  D.  Smith,  271 ;  O'Brien  v.  Philadelphia,  etc,  R.  Co.,  3 
Phila.  76 ;  Nashville,  etc,  R.  Co.  v.  Carroll,  6  Heisk.  547 ;  Cremer  v.  Port- 
land, 36  Wis.  92,  99;  Marble  v.  Ross,  124  Mass.  44;  s,  c,  5  Reporter,  596; 
Sawyer  v.  Sauer,  10  Kan.  466,  472;  Hughes  v,  Muscatine,  44  Iowa,  672. 
See  Chase  v.  New  York,  etc.,  R.  Co.,  24  Barb.  273,  where  it  was  held  that 
ordinary  care  is  not  synonymous  with  reasonable  care,  and  that  reasonable 
care  is  required. 

'  Whirley  v,  Whiteman,  i  Head,  610  (approved  in  Nashville,  etc.,  R.  Co. 
'  V.  Carroll,  6  Heisk.  367). 

'  Mabley  v,  Kittleberger,  37  Mich.  360;  s,  c,  6  Reporter.  174;  Daniels 
V.  Clegg,  28  Mich.  32 ;  Galena,  etc.,  R.  Co.  v.  Jacobs,  20  111.  478 ;  Cremer  r. 
Portland,  36  Wis.  92. 

3  Springett  v.  Ball,  4  Post  &  Fin.  472. 

4  Brown  v,  Milwaukee,  etc,  R.  Co.,  22  Minn.  165,  166,  per  Cornell,  J. 
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uted  directly  to  produce  the  injury,  he  cannot  recover. 
*  *  *  It  is  not  the  law  that  slight  negligence  on  the  part 
of  the  plaintifT  will  defeat  the  action.  Slight  negligence  is 
the  want  of  extraordinary  care  and  prudence ;  and  the  law 
does  not  require  of  a  person  injured  by  the  carelessness  of 
others  the  exercise  of  that  high  degree  of  caution  as  a  con- 
dition precedent  to  his  right  to  recover  damages  for  the  in- 
juries thus  sustained.''  * 

It  must  here  be  remembered  that  what  is  termed  ordinary 
care  is  not  an  absolute  but  a  varying  circumstance,  depend- 
ing upon  the  existence  of  each  particular  case,  always  pro- 
portioned to  the  risk  to  be  avoided."  This  being  so,  a  better 
statement  of  the  rule  is,  that  if  there  has  been  culpable  neg- 
ligence on  the  part  of  the  defendant,  in  order  to  excuse  him- 
self he  must  show  not  merely  that  there  has  been  a  want  of 
care  on  the  part  of  the  plaintiff,  but  a  want  of  that  degree 
of  care  which  it  was  incumbent  on  the  plaintiff,  under  the 
circumstances  of  the  case,  to  exercise.  In  other  words,  if 
the  plaintiff  exercised  all  the  care  which  the  law  required  of 
him,  the  defendant  cannot  deliver  himself  from  the  effect  of 
negligence  on  his  own  part.  Otherwise  the  plaintiff  would  be 
left  without  redress  for  an  injury  wrongfully  inflicted  on  him 
by  the  defendant  when  the  plaintiff  has  been  guilty  of  no 
neglect  of  duty.3  The  act  of  the  plaintiff,  by  whatever 
name  it  may  be  called,  must  not  only  have  contributed 
to  the  accident,  but  it  must  have  been  an  act  of  such  a 
nature  as  to  be  imputable  to  the  plaintiff  as  a  fault.^  But 
carelessness  and  negligence  being  synonymous  terms,  it  is 
sufficiently  accurate  to  instruct  a  jury  that  the  plaintiff  is 
entitled  to  recover  if  he  did  not  by  his  awn  carelessness  con- 


*  Cremer  v,  Portland,  36  Wis.  92 ;  Dreher  v,  Fitchburg,  22  Wis.  675 ; 
Ward  V,  Milwaukee,  etc.,  R.  Co.,  29  Wis.  144;  Hammond  v,  Mukwa,  40 
Wis.  35 ;  Griffin  v.  Willow,  43  Wis.  509. 

^  Northern  Central  R.  Co.  v.  Price,  29  Md.  420 ;  Lord  Denman,  C.  J.,  in 
Lynch  v,  Nurdin,  i  Q.  B.  36. 

3  Beers  v.  Housatonic  R.  Co.,  19  Conn.  566,  571.  See,  to  the  same  effect, 
Moore  v.  Central  R.  Co.,  24  N.  J.  L.  168. 

4  Wyandotte  v.  White,  13  Kan.  191. 
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tribute  to  the  injury.'  On  the  other  hand,  an  instruction 
that  the  plaintifT  must  be  entirely  free  from  any  negligence  that 
helped  to  bring  about  the  accident^  in  order  to  recover,  is 
erroneous,  because  it  exacts  of  the  plaintiff  a  higher  degree 
of  diligence  than  the  law  requires.' 

In  an  early  case  in  Illinois,  the  degree  of  care  which  the 
plaintiff  must  show  that  he  used  to  avoid  the  accident  is  thus 
stated  by  Caton,  J. :  "  Where  both  parties  are  in  a  position 
of  right,  which  they  hold  independent  of  the  favor  of  each 
other,  the  plaintiff  is  only  bound  to  show  that  the  injury  was 
produced  by  the  negligence  of  the  defendant,  and  that  he 
exercised  ordinary  care  and    diligence   in   endeavoring  to 
avoid  it ;  or  that  by  the  exercise  of  ordinary  care  he  could 
not  have  avoided  it.     But  where  the  plaintiff  is  himself  in 
the  wrong,  or  not  in  the  exercise  of  a  legal  right,  he  must 
use  extraordinary  care  before  he  can  complain  of  the  negli- 
gence of  the  defendant."     Of  the  former  proposition  there 
is  no  doubt,  except  in  so  far  as  it  implies  that  the  burden  of 
proof  is  on  the  plaintiff  to  show  that  he  himself  was  free 
from  negligence,  as  to  which  the  authorities  are  conflict- 
ing.    The  latter  is  one  which  we  have  not  elsewhere  met 
with  in  the  books.    It  may  not  be  open  to  question.    The 
learned  judge  cited  in  support  of  it  Pluckwell  v.  Wilson,^  a 
nisi  prius  case,  where  the  plaintiff  sued  to  recover  damages 
for  an  injury  sustained  by  a  collision  with  the  defendant's 
coach  on  the  highway,  while  the  plaintiff  was  himself  driving 
on  the  wrong  side  of  the  road.     Mr.  Justice  Alderson  told 
the  jury  that  a  person  was  not  bound  to  keep  to  the  ordinary 
side  of  the  road,  but  that  "  if  he  did  not  do  so  he  was  bound 
to  use  more  care  and  diligence  and  keep  a  better  lookout^  that 
he  might  avoid  any  concussion,  than  he  would  if  he  were  to 
confine   himself  to  the  proper  side  of  the  road."     In  con- 
formity with    the    same   view,   it   was   said    in   a   case  in 
Louisiana  that  when  a   driver  attempts    to   pass   another 
on  the   public   road,  travelling  in  the  same   direction  as 

^  Steele  v.  Central  Railroad  of  Iowa,  43  Iowa,  109. 
*  Hughes  V,  Muscatine,  44  Iowa,  672. 
3  5  Car.  &  P.  375. 
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himself,  he  does  so  at  his  peril ;  at  least  he  must  be  responsi- 
ble for  all  damages  which  he  causes  to  the  one  whom  he 
attempts  to  pass,  and  whose  right  to  the  proper  use  of  the 
road  is  as  great  as  his,  unless  the  latter  is  guilty  of  such 
recklessness,  or  even  gross  carelessness,  as  would  bring  dis- 
aster upon  himself.' 

VI I .  The  modem  Qualification  of  the  old  Rule,  —  The  old 
rule,"*  though  a  harsh  rule,  —  for  it  left  the  plaintiff  to  bear  all 
the  damages,  although  he  may  have  been  but  remotely,  and 
consequently  but  slightly,  in  fault,^  —  yet  had  the  merit  of 
certainty ;  it  could  seldom  be  misapplied  by  the  court  or  mis- 
understood by  the  jury.  But  it  soon  received  at  the  hands 
of  the  courts  a  qualification,  so  called,  namely :  that  although 
the  plaintiff  was  guilty  of  a  want  of  ordinary  care  contribut- 
ing to  the  injury,  yet  this  will  not  prevent  him  from  recov- 
ering damages  of  the  defendant  if  the  defendant  might 
nevertheless  have  avoided  the  injury  by  the  exercise  of  or- 
dinary care  on  his  part.  In  a  greatly  discussed  English 
case,  the  House  of  Lords  has  lately  held  it  error  to  charge 
the  jury  in  the  language  of  the  old  rule,  without  the  modern 
qualification.  It-  was  held  error  to  tell  them  that  if  there 
was  contributory  negligence  in  the  plaintiff  they  should  find 
for  the  defendant,  without  adding  the  qualification,  unless 
the  defendant  could  have  avoided  the  mischief  by  the  exer- 
cise of  reasonable  care.  "The  first  proposition,"  said  Lord 
Penzance,  "  is  a  general  one,  to  this  effect :  that  the  plaintiff 
in  an  action  for  negligence  cannot  succeed  if  it  is  found  by 
the  jury  that  he  has  himself  been  guilty  of  any  negligence 
or  want  of  ordinary  care  which  contributed  to  cause  the 
accident.  But  there  is  another  proposition  equally  well 
established,  and  it  is  a  qualification  upon  the  first,  namely : 
that  though  the  plaintiff  may  have  been  guilty  of  negli- 
gence, and  although  that  negligence  may  in  fact  have  con- 

'  Avegno  v.  Hart,  25  La.  An.  235. 

^  See  subdivision  V.,  supra, 

3  This  we  shall  endeavor  to  show  hereafter. 

VOL.  V.  NO.  6  56 
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tributed  to  the  accident,  yet  if  the  defendant  could  in  the 
result,  by  the  exercise  of  ordinary  care  and  diligence,  have 
avoided  the  mischief  which  happened,  the  plaintiff's  negli- 
gence will  not  excuse  him.  This  proposition,  as  one  of 
law,  cannot  be  questioned.  It  was  decided  in  the  case 
of  Davies  v.  Mann,*  supported  in  that  of  Tuff  v.  Warman,' 
and  other  cases,  and  has  been  universally  applied  in  cases  of 
^is  character,  without  question."  ^ 

VIIL  The  existing  Rule  examined.  —  Ignoring  the  gov- 
erning principles  suggested  at  the  outset  of  this  article,  the 
courts  place  side  by  side  the  two  so-called  rules  which  we 
have  examined,  —  that  first  announced  in  Butterfield  v.  For- 
rester,* and  that  first  announced  in  Davies  v.  Mann,^ — and 
endeavor  to  administer  justice  by  them.  These  rules,  in 
brief,  stand  thus: — 

1.  Rule  of  Butterfield  v,  Forrester,  —  Although  A.  has 
been  guilty  of  negligence  from  which  an  injury  has  resulted 
to  B.,  yet  if  B.,  by  the  exercise  of  ordinary  care,  could  have 
discovered  A.'s  negligence  and  avoided  receiving  injury  from 
it,  he  cannot  recover  damages  of  A. 

2.  Rule  of  Davies  v.  Mann.  —  Although  A.  has  been  guilty 
of  negligence  exposing  himself  or  his  property  to  injury, 
yet  if  B.,  by  the  exercise  of  ordinary  care,  could  have  dis- 
covered A.'s  negligence  and  prevented  its  resulting  in  injury 
to  A.,  but  failed  to  do  so,  B.  must  pay  damages  to  A. 

The  fallacy  of  these  rules  consists  in  the  fact  that  they 
equally  punish  one  party  for  not  anticipating  and  discov- 
ering the  negligence  of  the  other.  With  rustic  simplicity, 
they  ignore  a  comparison  of  the  respective  fault  of  the  par- 
ties, and  fix  all  the  damages   on  the  one  whose  fault  was 

*  10  Mee.  &  W.  545. 

«  5  C.  B.  (N.  s.)  573;  27  L.  J.  (C.  P.)  322. 

3  Radley  v.  London,  etc.,  R.  Co.,  i  App.  Cas.  754  (reversing  Court  of 
Exchequer  Chamber  in  L.  R.  10  Ezch.  100;  44  L.  J.  (Exch.)  73;  33  L.  T. 

N.  s.)  309 ;  and  affirming  Court  of  Exchequer  in  L.  R.  9  Exch.  71 ;  43  L.  J. 
(Exch.)  73). 

4  II  East,  60. 

5  10  Mee.  &  \V.  545. 
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the  later  in  point  of  time,  —  that  is,  the  more  immediate  in 
point  of  time  to  the  accident. 

But  these  two  rules  are  not,  in  general,  stated  by  courts 
and  put  to  juries  as  plainly  as  we  have  stated  them  above. 
They  are  generally  found  in  the  books  couched  in  this  lan- 
guage :  — 

1.  Plaintiff's  Instruction,  —  Although  the  plaintiff  has 
been  guilty  of  negligence  contributing  to  the  injury,  yet  if 
the  defendant  could,  by  the  exercise  of  ordinary  care,  have 
avoided  the  consequences  of  the  plaintiff's  negligence,  the 
jury  must  find  for  the  plaintiff.* 

2.  Defendant' s  Instruction,  —  Although  the  defendant  has 
been  guilty  of  negligence  contributing  to  the  injury,  yet  if 
the  plaintiff  could,  by  the  exercise  of  ordinary  care,  have 
avoided  the  consequences  of  the  defendant's  negligence,  the 
jury  must  find  for  the  defendant.* 

The  two  rules,  placed  side  by  side,  as  some  courts  are  in 
the  habit  of  placing  them,^  contradict  each  other  and  make 

*  Davies  v,  Mann,  10  Mee.  &  W.  545 ;  Radley  v,  London,  etc.,  R.  Co.,  i 
App.  Cas.  754;  Haley  v,  Earle,  30  N.  Y.  208 ;  Trow  v,  Vermont,  etc.,  R.  Co., 
24  Vt.  487,'  Cummins  v,  Presley,  4  Harr.  (Del.)  315;  Austin  v.  New  Jersey 
Steamboat  Co.,  43  N.  Y.  75;  Tuff  v.  Warman,  2  C.  B.  (n.  s.)  739;  Sullivan 
V.  Louisville  Bridge  Co.,  9  Bush,  81,  90;  Locke  v.  First  Division,  etc.,  R.  Co., 
15  Minn.  350;  Northern  Central  R.  Co.  v.  Price,  29  Md.  420;  Kenyon  v. 
New  York,  etc.,  R.  Co.,  5  Hun,  480;  Baltimore,  etc.,  R.  Co.  v.  Trainor,  33 
Md.  542;  Meyers  v,  Chicago,  etc.,  R.  Co.,  59  Mo.  223.  See  Paducah,  etc., 
R.  Co.  V,  Hoehl,  12  Bush,  41. 

»  See  Tuff  v,  Warman,  2  C.  B.  (N.  s.)  740  (affirmed,  5  C.  B,  (n.  s.)  573) ; 
Day  V.  Crossman,  4  N.  Y.  S.  C.  (T.  &  C.)  122;  Doggett  v,  Richmond,  etc., 
R.  Co.,  78  N.  C.  302;  The  State  v,  Manchester,  etc.,  R.  R.,  52  N.  H.  528; 
Grant  v,  Mosely,  29  Ala.  303,  per  Stone,  J. ;  Foster  v.  Holly,  38  Ala.  76, 
85 ;  Flynn  v,  San  Franscisco,  etc.,  R.  Co.,  40  Cal.  14 ;  Needham  v,  San 
Francisco,  etc.,  R.  Co.,  37  Cal.  409;  Kline  v.  Central  Pacific  R,  Co.,  37 
Cal.  400;  s,  c,  39  Cal.  587;  Isbell  v.  New  York,  etc.,  R.  Co.,  27  Conn. 
393;  Churchill  v,  Rosebeck,  15  Conn.  359;  Dyer  v.  Talcott,  16  111.  300; 
Northern  Central  R.  Co.  v.  Price,  29  Md.  420;  Meyer  v.  People's  R.  Co., 
43  Mo.  523;  Walsh  V.  Mississippi  Trans.  Co.,  52  Mo.  434;  Whalen  v,  St. 
Louis,  etc.,  R.  Co.,  60  Mo.  323 ;  Lannen  v.  Albany  Gas-Light  Co.,  44  N. 
Y.  459;  Byram  v,  McGuire,  3  Head,  530;  Kennard  v.  Burton,  25  Me.  39; 
Union  Pacific  R.  Co.  v.  Rollins,  5  Kan.  167 ;  Caulkins  v,  Mathews,  5  Kan. 
191 ;  Sawyer  v,  Sauer,  10  Kan.  466;  Cummins  v,  Presley,  4  Harr.  (Del.)  3I5. 

3  Tuff  V,  Warman,  5  C.  B.  (n.  s.)  573;  Northern  Central  R.  Co.  v.  Price, 
29  Md.  420. 
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nonsense.  To  show  this,  let  us  apply  them  to  the  facts  of 
Davies  v.  Mann.^  Davies,  in  fettering  his  ass  and  turning 
it  loose  upon  the  highway,  was  confessedly  guilty  of  a 
want  of  ordinary  care,  and  this  want  of  ordinary  care  con- 
tributed to  the  injury ;  for  if  Davies  had  kept  the  animal  in 
his  enclosure,  or  had  turned  it  out  without  fettering  it,  it 
would  have  escaped  the  injury  which  happened  to  it.  But 
since  the  servant  of  Mann  could  have  avoided  the  conse- 
quences of  Davies's  negligence  —  that  is,  could  have  avoided 
running  over  the  animal  —  by  the  exercise  of  ordinary  care,. 
Mann  was  compelled  to  pay  Davies  the  full  value  of  the 
animal ;  that  is,  Mann  was  compelled  to  pay  Davies  not  only 
for  the  consequences  of  his  own  servant's  negligence,  but 
also  for  the  consequences  of  Davies's  own  negligence. 

Now  let  us  try  the  case  by  the  converse  proposition: 
The  servant  of  Mann  was  guilty,  of  negligence  contribut- 
ing to  the  injury;  that  is,  he  was  guilty  of  negligence  in 
running  over  Davies's  animal  fettered  in  the  highway.  But 
Davies  could  have  avoided  the  consequences  of  the  negli- 
gence of  Mann's  servant  —  that  is,  he  could  hav^  avoided 
this  injury  to  his  animal — by  the  exercise  of  ordinary  care 
on  his  part,  as  by  keeping  the  animal  in  his  enclosure,  where 
he  ought  to  have  kept  it,  or  in  turning  it  out  without  its  being 
fettered,  if  he  chose  to  take  the  risk  of  turning  it  out  at  all. 
Davies,  therefore,  under  this  statement  of  the  rule,  was  not 
entitled  to  recover  damages  of  Mann,  and  the  case  was 
wrongly  decided. 

Now,  cases  are  constantly  put  to  juries  either  on  the  first- 
of  these  propositions,  which  is  a  rule  of  sheer  injustice,  or 
upon  both  propositions  put  together,  which  contradict  each 
other  and  make  no  rule  at  all. 

IX,  Application  of  the  Doctrine  of  Proximate  and  Retnotr 
Cause,  —  Here  then  are  two  propositions  which  cannot  be 
made  to  conform  to  any  plain  notions  of  sense  or  justice. 
They  must  either  be  abandoned,  or  else  reasons  must  be 
adduced  to  support  them  beyond  the  grasp  of  the  minds  of 

«  10  Mce.  &  w.  545. 
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-ordinary  men  of  sense.  To  find  such  reasons,  it  becomes 
necessary  to  invade  the  domain  of  scholastic  metaphysics, 
^nd  to  bring  forth  from  that  limbo  of  vanities  the  doctrine 
of  proximate  and  remote  cause  ;  to  deceive  and  fuddle  one- 
self and  others  with  vain  speculations  about  cause  and  effect, 
the  causes  of  causes,  the  eflTect  of  intervening  responsible 
agencies  arresting  causation,  and  the  like.  Mann  must  pay 
damages  to  Davies  for  a  loss  which  was  the  concurrent  result 
of  Davies's  own  negligence  and  that  of  Mann's  servant, 
t>ecause  the  negligence  of  Mann's  servant  was  to  be  deemed 
the  proximate  cause  of  the  injury,  while  the  negligence  of 
Davies  was  but  a  remote  cause.  A.  negligently  suffers  his 
cattle  to  run  at  large.  They  stray  upon  the  track  of  a  rail- 
way company,  and  are  run  over  by  a  passing  train.  A.  may 
recover  damages  of  the  company,  because  his  negligence 
was  a  remote  cause  of  the  injury,  while  the  negligence  of 
the  company's  servants  was  the  proximate  cause  of  it.'  A 
farmer's  grain  is  consumed  by  sparks  from  a  locomotive. 
"The  company  must  pay  damages  to  the  farmer;  for  the 
proximate  cause  of  the  injury  was  the  negligence  of  the 
•company  in  leaving  combustible  materials  on  their  track,  and 
not  that  of  the  farmer  in  leaving  grain  and  stubble  standing 
in  his  field.' 

There  is  no  danger,  however,  in  making  use  of  these 
terms,  if  the  real  meaning  and  sense  of  them  are  put  to 
juries,  and  the  jargon  in  which  they  are  couched  kept  from 
their  ears.     An  act  which  is  the  proximate  cause  of  a  sub- 

*  Kerwhacker  v,  Cleveland,  etc.,  R.  Co.,  3  Ohio  St.  172;  Richmond 
V,  Sacramento  Valley  R.  Co.,  18  Cal.  351 ;  Locke  v.  First  Division,  etc., 
R.  Co.,  15  Minn.  350;  Cleveland,  etc.,  R.  Co.  v,  Elliott,  4  Ohio  St.  475; 
Trow  V,  Vermont,  etc.,  R.  Co.,  24  Vt.  494 ;  Isbell  v.  New  York,  etc.,  R.  Co., 
.  J7  Conn.  393,  407.  We  are  not  attempting  to  state  the  conclusions  of  all  courts, 
but  only  isolated  illustrations.  Some  courts  hold  that  the  owner  of  the  cattle 
cannot,  in  consequence  of  his  own  contributory  negligence,  recover.  Munger 
^.  Tonawanda,  etc.,  R.  Co.,  4  N.  Y.  349 ;  Terry  v.  New  York,  etc.,  R.  Co.,  22 
Barb.  574;  Horricks  v,  Philadelphia,  etc.,  R.  Co.,  i  Phila.  28 ;  Halloran  v.  New 
York,  etc.,  R.  Co.,  2  E.  D.  Smith,  257;  Mentges  v.  New  York,  etc.,  R.  Co., 
I  Hilt  425.  Still  other  courts  hold  it  negligence,  as  matter  of  law,  for  a  farmer 
to  allow  his  cattle  to  run  at  large.     McCoy  v,  California,  etc.,  R.  Co.,  40  CaL 

'  Flynn  v.  San  Francisco,  etc.,  R.  Co.,  40  Cal.  14. 
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sequent  injury  is  an  act  which  is  of  such  a  character  that, 
at  the  time  it  is  done,  and  under  all  the  surrounding  circum- 
stances, the  doer  of  it  ought  reasonably  to  expect  that  it 
would  produce  the  injury.  An  act  which  is  but  a  remote 
cause  of  an  injury  is  an  act  which  is  of  such  a  character 
that,  at  the  time  it  is  done,  and  under  all  the  surrounding 
circumstances,  the  doer  of  it  ought  not  reasonably  to  expect 
that  it  would  produce  the  injury.  In  briefer  terms,  a  prox- 
imate cause  of  an  injury  is  a  probable  cause  of  it,  and  a 
remote  cause  of  an  injury  is  an  improbable  cause  of  it' 
Now  negligence,  in  a  legal  sense,  is  a  failure  to  perform  a 
given  duty  through  a  want  of  reasonable  or  ordinary  care,  — 
that  is,  through  a  want  of  such  care  as  reasonable  and  just 
men,  having  due  regard  for  the  rights  of  others,  would  ordi- 
narily exercise  in  a  given  situation.  The  doing  of  an  act 
which  will  not  probably  result  in  a  particular  injury  involves, 
obviously,  no  want  of  ordinary  or  reasonable  care.     It  fol- 

'  "A  long  series  of  judicial  decisions  has  defined  proximate  or  immediate 
and  direct  damages  to  be  the  ordinary  and  natural  results  of  the  negligence, 
such  as  are  usual,  and  as,  therefore,  might  have  been  expected ;  and  this  in- 
eludes  in  the  category  of  remote  damages  such  as  are  the  result  of  an  acci- 
dental or  unusual  combination  of  circumstances  which  would  not  be  reason- 
ably anticipated,    and   over    which    the    negligent    party   has  no  control." 
McKinstry,  J.,  in  Henry  v.  Southern  Pacific  R.  Co.,  50  Cal.  183.     This  defini- 
tion  is  given  with  little  variation  in  many  cases.     Rigby  v.  Hewitt,  5  Exch. 
240;  Fairbanks  v,  Kerr,  70  Pa.   St.  86;  Morrison  v,  Davis,  20  Pa.  St  171 ; 
McGrew  v.  Stone,  53  Pa.  St  436;  Scott  v.  Hunter,  46  Pa.  St  192;  Lake  r. 
Milliken,  62  Mo.  240;  Stark  v,  Lancaster,  57  N.  H.  88;  Atchison,  etc,  R. 
Co.  V,  Stanford,  12  Kan.  354;  Marble  v.  Worcester,  4  Gray,  395;  Bennett  v. 
Lockwood,  20  Wend.  223 ;  Proctor  v.  Jennings,  6  Nev.  83 ;  Doggett  v.  Rich- 
mond,  etc.,  R.  Co.,  18  N.  C.  305;  Phillips  v,  Dickerson,  85  111.  11 ;  The 
State  z/.  Manchester,  etc.,  R.  R.,  52  N.  H.  528,  552.     But  <' there  can  be  no 
fixed  and  immediate  rule  upon  the  subject,  that  can  be  applied  to  all  cases. 
Much  must   therefore,  as  is  often  said,  depend  upon  the  circumstances  of 
each  particular  case."     Peters,  J.,  in   Page  v,  Bucksport,  64  Me.  53.    The 
same  view  is  expressed  in  Stickney  v,  Maidstone,  30  Vt  741 ;  Stover  f .  Blue- 
hill,  51  Me.  441.     *'If  it  ever  happens  that  logic  and  common  sense  cannot 
be  reconciled  in  the  application  of  this  doctrine  to  the  decision  of  causes, 
logic  must  give  way.     Barrows,  J.,  in  Wiliey  v,  Belfast,  6t  Me.  575;  Rogers 
V.   Newport,   62   Me.    toi ;    Borradaile  v,  Brunton,  8  Taun.  535;  Vicars  v. 
Wilcox,  8  East,  i ;  Ashley  v,  Harrison,  I   Esp.  48 ;  Ward  r.  Weeks,  7  Biog. 
211 ;  Lillie  v.  Price,  5  Barn.  &  Adol.  645;   Harrison  v.  Berkley,  i  Strobh.  L. 
52t5»  548;  Fleming  v.  Beck,  48  Pa.  St.  309,  313. 
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lows  that  an  act  which  is  but  a  remote  cause  of  an  injury  is 
not,  as  to  such  injury,  a  negligent  act;  and  it  is  for  the  pre- 
cise reason  that  it  is  not  a  negligent  act  that  it  is  called  a 
remote  cause  of  the  injury.  To  say,  then,  that  the  negli" 
genet  of  the  plaintiff  will  not  bar  a  recovery  of  damages 
when  it  is  but  a  remote  cause  of  the  injury  complained  of,  is 
an  absurd  misuse  of  terms ;  for  if  the  plaintiff's  act  or  omis- 
sion is  but  a  remote  cause  of  the  injury,  it  is  not,  as  to  such 
injury,  negligence.  It  may  be  an  act  of  gross  negligence, 
viewed  in  its  relation  to  other  subjects  not  in  issue  in  the 
particular  trial.  Thus,  as  already  suggested,'  the  act  of  But- 
teriield  in  riding  violently  down  the  highway,  while  not  neg- 
ligence as  to  the  author  of  the  nuisance  in  the  highway, 
would  have  been  negligence  towards  any  of  the  king's  sub- 
jects lawfully  travelling  there.  So  the  conduct  of  A.,  in 
running  a  race  for  a  wager  with  B.  upon  the  highway,  is  not 
only  unlawful,  but  gross  negligence  as  to  any  person  law- 
fully upon  the  highway.  But  if  A.  is  wantonly  injured  by 
B.  while  so  racing,  this  conduct  does  not  deprive  A.  of  his 
right  of  action,  for  it  is  collateral  to  the  injury ;  it  is  the 
occasion  but  not  the  cause  of  it.*  The  general  rule  here  is, 
that  the  fact  that  the  plaintiff  is  engaged  in  violating  the  law 
does  not  prevent  him  from  recovering  damages  of  the  de- 
fendant for  an  injury  which  the  defendant  could  have  avoided 
by  the  exercise  of  ordinary  care,  unless  the  unlawful  act 
contributed  proximately  to  produce  the  injury.^  But  the 
plaintiff  cannot  recover  where  he  derives  his  title  to  main- 
tain his  action  from  his  own  breach  of  the  law.^  This  rule 
may  be  illustrated  by  a  class  of  decisions  to  the  effect  th^t 
if  the  vehicle  of  A.  comes  into  collision  with  that  of  B.  in 
the  highway,  the  fact  that  A.  is  at  the  time  driving  on  the 

'  Subdivision  III.,  supra, 

■  Welch  V,  Wesson,  6  Gray,  505. 

3  Spoflbrd  V.  Harlow,  3  Allen,  176;  Hall  v.  Ripley,  119  Mass.  135; 
Welch  V.  Wesson,  6  Gray,  505 ;  Simmonson  v.  Stellenmerf,  Edm.  Sel.  Cas. 
194;  Aston  V,  Heaven,  2  Esp.  533;  Steele  v.  Burkhardt,  104  Mass.  59. 
Compare  Churchill  t/.  Rosebeck,  15  Conn.  359. 

^  Gregg  V.  Wyman,  4  Cush.  322;  Way  v,  Foster,  i  Allen,  408;  Wood- 
man V,  Hubbard,  25  N.  H.  67;  Phalen  v,  Clark,  19  Conn.  421;  Simpson  v, 
Bloss,  7  Taun.  246 ;  Bosworth  v,  Swansey,  10  Mete.  363. 
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wrong  side  of  the  road  will  not,  as  matter  of  law,  prevent 
him  from  recovering  damages  of  B.,  but  will  be  a  circum- 
stance to  go  to  the  jury  on  that  question.'  On  the  same 
principle,  one  who  places  his  wagon  transversely  across  the 
street  in  order  to  load  it,  instead  of  lengthwise  as  required 
by  an  ordinance  of  the  city,  is  not,  by  reason  of  thus  viola- 
ting the  ordinance,  restrained  from  recovering  damages  from 
one  who  drives  into  him  negligently.' 

X,  Conclusions  restated,  —  This  discussion  might  be  greatly 
extended,  but  enough  has  been  said  for  the  purposes  of  this 
article.  The  writer  restates  his  conclusions  as  follows.  In 
order  to  constitute  such  negligence  as  will  bar  a  recovery  of 
damages,  these  two  elements  must  in  every  case  concur :  — 

1.  A  want  of  ordinary  care  on  the  part  of  the  plaintiff;  or, 
where  the  action  is  for  damages  resulting  in  death,  a  want 
of  ordinary  care  on  the  part  of  the  person  killed. 

2.  A  proximate  or  juridical  connection  between  this  want 
of  ordinary  care  and  the  injury  complained  of. 

3.  The  plaintiif  is  not  chargeable  with  a  want  of  ordinaiy 
care  for  not  anticipating  the  defendant's  negligence,  unknown 
to  him,  and  providing  against  its  consequences. 

4.  Neither  is  the  defendant  chargeable  with  a  want  of  ordi- 
nary care  in  not  anticipating  the  negligence  of  the  plaintiff, 
unknown  to  him,  and  providing  against  its  consequences. 

5.  But  if  the  plaintiff  discovers  the  negligence  of  the  de- 
fendant in  time,  by  the  exercise  of  ordinary  care,  to  avert 
the  injurious  consequences  to  himself  which  might  flow 
therefrom,  and  fails  to  do  so,  he  cannot  recover  damages  of 
the  defendant. 

6.  So  also  if  the  defendant  discovers  the  negligence  of 
the  plaintiff  in  time,  by  the  exercise  of  ordinary  care,  to 
avert  the  injury  which  might  flow  therefrom  to  the  plaintiff, 
and  fails  to  do  so,  he  must  pay  damages  to  the  plaintiff. 

Seymour  D.  Thompson. 

St.  Louis,  Mo. 

*  Spoffbrd  V.  Harlow,  3  Allen,  176;  PluckwcU  v.  Wilson,  5  Car.  &  P.  375. 
'  Steele  v»  Burkhardt,  104  Mass.  59. 
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Reports  op  the  Decisions  of  the  Appellate  Courts  of  Illinois.  By 
James  B.  Bradwell.  Vol.  IV.  Price,  $3.50.  Chicago:  Chicago  Legal 
News  Company.     1880. 

The  volume  before  us  substantially  completes  the  reports  of  the 
opinions  of  the  four  districts  of  the  Appellate  Court  of  Illinois  to 
January  i,  1880,  the  work  of  the  First  and  Fourth  Districts  being 
absolutely  complete  to  that  date,  while  the  opinions  in  the  Second 
District  are  brought  down  to  November  3,  1879,  and  in  the  Third 
District  to  December  ii,  1879.  ^^^^  promptness  and  celerity  on 
the  part  of  reporter  and  publisher  are  deserving  of  all  praise,  and 
it  is  doubtful  whether  any  of  the  current  Series  of  reports  in 
the  different  States  appear  with  greater  dispatch.  Nor  is  such 
promptness  secured  at  the  expense  of  good  workmanship,  since  the 
work  of  both  reporter  and  pointer  is  in  all  respects  equal  to  that  of 
the  previous  volumes,  of  which  we  have  before  had  occasion  to 
speak  in  favorable  terms. 

Of  the  more  important  cases,  Tenney  v.  Foote  (p.  594)  involves 
the  vexed  question  of  "  option"  contracts  for  the  sale  of  grain  or 
other  commodities.  The  court  hold  that  the  word  ''option,"  as 
used  in  the  statute  prohibiting  such  sales,  means  a  mere  choice, 
right,  or  privilege  of  selling  or  buying ;  and  that  the  statute  pro- 
hibits such  privilege  of  buying  at  a  future  time  any  commodity,  in 
distinction  from  an  actual  sale  or  purchase  with  the  intention  of 
delivering  and  accepting  the  commodity.  And  the  court  will  in 
such  cases  look  through  the  colorable  form  to  the  real  intent  of 
the  parties,  and,  if  it  appears  that  the  transaction  was  not  intended 
as  a  sale,  but  as  a  mere  adjustment  of  differences,  will  treat  it  as 
a  gambling  transaction,  and  will  hold  a  note  given  therefor  void 
even  in  the  hands  of  a  bond  fide  holder. 

Campbell  v.  Morgan  (p.  100)  decides  that  certificates  of  stock 
are  not  commercial  obligations  or  securities  in  the  sense  of  pro- 
tecting a  bond  fide  purchaser  from  equities  of  the  corporation 
against  them  ;  and  that  a  certificate  fraudulently  issued  should  be 
surrendered  and  cancelled,  although  held  by  a  third  person  as  col- 
lateral security. 
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McCormack  v.  Kimmel  (p.  121)  holds  that  the  fact  of  unjust 
claims  being  allowed  by  a  County  Court  against  the  estate  of  a 
decedent  cannot  be  urged,  in  an  action  to  set  aside  an  administra- 
tor's sale  of  realty,  as  against  the  rights  of  bond  fide  purchasers. 

In  Mapes  v.  Scott  (p.  968)  it  is  held  that  equity  will  not  appoint 
a  receiver  to  take  real  estate  from  a  person  in  possession,  upon  the 
application  of  one  out  of  possession,  claiming  under  a  dry  legal 
title  only,  but  will  leave  him  to  his  remedy  at  law. 

Esteems  Pleadings,  PRAcncs,  and  Forms,  in  Actions  both  Legal  and 
Equitable,  under  Codes  of  Civil  Procedure.  Forms  in  Actions;  in 
Special  Proceedings ;  in  Provisional  Remedies ;  and  of  Affidavits,  Notices, 
etc.  By  Morris  R.  Estee,  Counsellor-at-Law.  Second  Edition.  Re- 
vised and  adapted  to  the  latest  Statutes  and  Decisions,  by  John  Haynes, 
Counsellor-at-Law.  In  three  volumes.  San  Francisco :  A.  L.  Bancroft 
&  Co.  1878.  Vol.  L,  630pp.;  Vol.  IL,  691  pp.;  Vol.  IIL,  730pp.,  in- 
cluding a  copious  Index  of  134  pages. 

This  is  the  title  of  a  comprehensive ^  able^  and  very  valuable  work, 
a  published  notice  of  which  gives  a  brief  summary  of  it  by  saying 
it  contains :  ** Firsts  Forms  for  every  kind  of  actions  that  have  been 
approved  by  courts  of  last  resort.  There  are  i  ,088  forms  in  the  three 
volumes.  Second,  General  principles  of  pleading  as  developed  by 
code  practice,  as  contradistinguished  from  pleading  under  the 
common-law  practice.  Third,  Under  each  form,  a  digest  of  every 
point  that  can  possibly  arise."  But  this  by  no  means  gives  a  full 
idea  of  the  scope  of  the  work.  It  starts  out  with  the  statement 
that  **  remedies  for  wrongs  are  secured  by  a  proper  application  to 
a  competent  court,"  etc.,  and  then  says:  "The  proceedings  in 
courts  of  justice  to  secure  such  remedies  are  divided,  by  the  stat- 
utes of  nearly  all  the  States  which  have  a  code  of  practice  or  civil 
procedure,  into:  i.  Actions;  2.  Special  Proceedings;  3.  Pro- 
visional Remedies.  *  *  The  work  is  divided  into  fourteen  parts,  in 
which  are  discussed  with  much  detail  all  that  relates  to  these  three 
comprehensive  heads  of  remedial  justice.  These  parts  discuss 
subjects  as  follows :  Parti.,  General  Principles  ;  Part  II.,  Analysis 
of  Pleadings;  Part  III.,  Pleadings  of  Plaintiff;  Part  IV.,  Plead- 
ings of  Defendant ;  Part  V.,  Defences  to  the  Action  — Proceedings 
to  obtain  Jurisdiction  ;  Part  VI.,  Provisional  Remedies  ;  Part  VII., 
Proceedings  Collateral  and  Incidental  to  Actions;  Part  VIIL, 
Trial  and  Incidents;  Part  IX.,  Judgments  and  Decrees;  Part  X., 
New  Trial;  Part  XL,  Appeals;  Part  XIL,  Final  Process;  Part 
XIII.,  Special  Proceedings;  and  Part  XIV.,  Certiorari,  Habeas 
Corpus,  Mandamus,  and  Prohibition. 
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Codes  of  civil  procedure  have  been  adopted  in  eighteen  of  our 
American  States,  in  four  Territories,  and,  in  principle  and  effect,  to 
a  large  extent  by  act  of  Parliament  in  England.  And  by  act  of 
Congress  of  June  i,  187a,  since  incorporated  in  sect.  914  of  the 
Revised  Statutes,  "  the  practice^  pleadings^  and  forms  and  modes 
of  proceeding  in  civil  causes,  other  than  equity  and  admiralty 
causes,  in  the  Circuit  and  District  Courts  [of  the  United  States] 
shall  conform  as  near  as  may  be  to  the  practice,  pleadings,  and 
forms  and  modes  of  proceeding  existing  at  the  thne  in  like  causes 
in  the  courts  of  record  of  the  State  within  which  such  Circuit  or 
District  Courts  are  held."  In  most  of  the  States  in  which  there 
are  codes  of  civil  procedure  there  may  be  found  one  or  more 
works  on  pleading,  practice,  and  forms,  es^cially  designed  for 
one  State,  and  to  some  extent  useful  in  all  having  such  codes. 
These  are  very  useful.  But  it  must  be  apparent  that  a  work  which 
does  not  go  beyond  this  must  be  limited  in  the  court  decisions  it 
will  present  and  in  the  extent  of  its  usefulness.  Besides  this, 
there  is  danger  that  a  multiplication  of  such  books  applicable  only 
to  one  State  may  tend  to  diversify^  or  continue  diversities  in  code 
practice,  whereas  it  is  very  desirable  to  secure  uniformity  as  far  as 
possible.  In  this  way  the  court  decisions  of  each  State  can  be 
made  available  in  all  others.  This  uniformity  can  only  be  secured, 
under  similar  code  provisions,  by  works  which  survey  the  whole  fields 
which  present  the  current  of  authority^  and  which  give  conflicting 
decisions  from  which  the  proper  rule  may  be  drawn. 

It  would  be  a  great  labor  for  any  student,  lawyer,  or  judge  to 
examine  the  court  decisions  gf  all  the  courts  acting  under  civil- 
code  systems.  An  author  can  do  this  labor  for  all.  Some  years 
ago  it  was  estimated  that  there  were  twenty-five  thousand  *'  prac- 
tice cases ''  in  England  alone.  The  number  of  code-practice  cases 
in  our  American  States  is  very  great. 

The  volumes  of  Estee  do  not  profess  to  collect  all  the  decisions, 
but  they  give  the  current  of  authority^  with  many  of  the  conflicting 
cases,  and  they  enrich  this  fund  of  learning  by  appropriate  author- 
ities drawn  from  common-law  sources.  The  whole  work  fills  a 
place  supplied  by  no  other;  it  stands  without  a  rivals  and  wherever 
the  code  system  prevails  is  indispensable  for  every  student^  lawyer^ 
and  judge. 

The  valuable  and  able  work  of  Judge  Bliss,  the  ''  Treatise  on 
Code  Pleading,"  should  be  found  in  the  same  hands.  It  is  indis- 
pensable.    But  his  work  does  not  give  any  forms  of  pleadings  and 
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does  not  profess  to  be  a  treatise  on  practice.  In  his  preface  he 
says :  '^  I  have  endeavored  to  avoid  questions  of  practice,  except 
where  their  consideration  seems  to  be  necessary,  —  as  in  treating 
of  remedies  for  defective  pleading." 

The  volumes  of  Estee  combine  the  two  methods  of  presenting 
the  subjects  discussed,  of  (i)  commentary  and  (2)  digest.  The 
subject  of  pleading  is  sufficiently  discussed  for  the  purpose  of  the 
work,  and  forms  are  given  of  pleadings,  and  those  required  in 
practice,  adapted  to  every  step  and  proceeding  in  causes  in  court, 
with  forms  of  entries  to  final  judgment  or  decree;  and  beyond 
these  on  appeal  to  the  highest  court,  including  the  Supreme  Court 
of  the  United  States.  The  subject  of  practice  is  fully  discussed,  as 
already  stated,  with  the  appropriate  forms. 

It  has  been  justly  said  of  Estee' s  work,  that  *^  from  its  pages 
one  can  learn  the  successive  stages  of  an  action,  from  inception  to 
termination,  each  step  accompanied  by  appropriate  forms  and 
supported  by  citations  from  decided  cases.'"  So  far  as  it  would 
seem  practicable,  the  work  is  generally  applicable  to  all  the  States 
having  the  civil-code  practice ;  but  of  course  there  are  local  pecu- 
liarities in  most  of  the  codes,  which  could  not  be  appropriately 
described  in  a  work  of  this  character.  Thus,  the  remedy  by 
"petition  in  error"  is  an  invention  of  the  Ohio  Code,  quite 
novel  but  useful  in  its  character.  In  this  State  it  has  been 
extended  to  practice  in  criminal  cases. 

The  forms  in  Estee  are  remarkable  for  their  brevity,  yet  have 
the  merit  of  omitting  nothing  material.  The  necessity  for  forms 
must  be  apparent.  This  may  be  illustrated  by  reference  to  one 
class  of  forms,  —  complaints.  At  common  law,  pleading  was 
defined  as  "the  statement,  in  a  logical  and  legal  form,  of  the,^^ 
which  constitute  the  plaintiff's  cause  of  action  or  the  defendant's 
ground  of  defence."  Under  the  codes  as  generally  defined,  "  the' 
pleadings  are  the  written  statements  by  the  parties  of  the  facts 
constituting  their  respective  claims  and  defences." 

Though  the  definitions  are  substantially  the  same  under  both 
systems  of  pleading,  yet  the  mode  of  statement  is  essentially  differ- 
ent, since  the  codes  abolish  legal  fictions,  and  otherwise  make  many 
material  changes.  The  right  of  a  party  to  recover  in  an  action 
depends  upon  ^t  facts  alleged,  but  it  requires  great  legal  knawledge 
to  be  able  always  to  know  every  fact  requisite  to  give  a  right  of 

'  American  Law  Review,  July,  1879. 
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recovery.  A  thorough  lawyer  will  know  (i)  the  necessary  facts 
and  (2)  the  proper  mode  of  stating  them.  But  \^xy  good  lawyers 
may  not  always  be  able  to  summon  to  their  recollection  all  the 
requisite  facts,  without  taking  more  time  than  occasions  may  some- 
times permit,  and  they  will  derive  much  aid  from  appropriate 
forms ;  for  these  give  all.  Thus,  in  i  Estee,  219,  is  a  form  of  com- 
plaint on  a  subscription  to  the  expense  of  building  a  church  for 
public  use.  It  will  be  seen  at  a  glance,  from  the  form,  (i)  that  a 
"^a/tf/y(t7»x  subscription  "  cannot  generally  be  enforced;  but  (2) 
may  be  sometimes,  on  the  principle  of  estoppel;  and  (3)  of  course 
a  subscription  upon  a  consideration  can  be  enforced.' 

This  may  suffice  to  show  the  necessity  of  forms.  Without  the 
aid  of  forms  there  is  great  danger  of  omitting  some  material  fact, 
of  stating  it  in  a  mode  to  give  the  adverse  party  an  advantage,  or 
at  least  occasion  for  delay.  Hence  it  has  been  well  said  that  "it 
is  dangerous  to  alter  old  established  forms.''  * 

The  necessity  for  a  work  on  Practice^  and  for  a  thorough  study 
of  it,  is  well  understood  by  the  most  experienced  lawyers,  though 
not  always  by  those  just  commencing  the  profession.  This  relates 
to  "  the  form,  manner,  and  order  of  conducting  and  carrying  on 
suits  or  prosecutions  in  the  courts,  through  their  various  stages, 
according  to  the  principles  of  law  and  the  rules  of  the  respective 
courts.-'  A  good  cause  is  sometimes  lost  by  a  failure  to  observe 
the  methods  of  good  practice,     A  case  may  proceed  to  a  Successful 


'  To  the  form  in  Estee  is  appended  a  digest  ?&  to  *'  corporate  name/'  and 
a  reference  to  New  York  cases  as  io  form:  Richmondville  Union  Seminary  v, 
Brownell,  37  Barb.  535;  Wayne  &  Ontario  Collegiate  Institute  v.  Smith,  26 
Barb.  576.  There  is  much  interesting  learning  on  this  subject,  for  which  see 
16  Am.  L.  Reg.  (n.  s.)  546,  548  (September,  1877);  Devoss  v.  Gray,  22 
Ohio  St.  159;  Dayton  Turnpike  Co.  v.  Coy,  13  Ohio  St.  84;  Dieflendorf  v. 
Trustees,  etc.,  29  Johns.  12;  Ohio  Wesleyan  Female  College  z^.  Higgins,  16 
Ohio  St.  20;  Sturgis  v.  Colby,  7  Cin.  Am.  L.  Rec.  48  (July,  1878) ;  Sawyer  v. 
M.'E.  Society,  18  Vt.  405;  Adams  v.  Hill,  16  Me.  215;  Packard  v,  Vniver- 
salist  Society,  10  Mete.  427  ;  Rogers  v,  Danby  Society,  19  Vt.  187  ;  Capelle  v. 
Trinity  M.  £.  Church,  11  Bank.  Reg.  536;  Amherst  Academy  v,  Cowles,  6 
Pick.  427  ;  Farmers'  College  v,  McMicken,  2  Disney,  495  ;  Williams  College 
V,  Danforth,  12  Pick.  — ;  Hooker  v,  Wittenberg  College,  2  Cin.  Superior  Ct. 
353  f  Voorhees  v.  Receivers,  19  Ohio,  463;  Warner  v,  Callender,  20  Ohio  St 
184 ;  Sperry  v,  Johnson,  1 1  Ohio,  453 ;  Sturges  v.  Colby  et  al.,  3  Cin.  Week. 
Law  Bui.  643  (September,  1878) ;  Cottage  Street  Church  v,  Kendall,  6  Cin. 
Am.  L.  Rec  139. 

■  Eq.  Cas.  Abr.  764. 
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judgment,  and  this  may  be  reversed  by  a  failure  to  observe  in  its 
progress  some  essential  proceeding  in  practice.  The  failure  to 
observe  proper  methods  of  practice  may  enable  a  party  to  hold  a 
judgment,  really  unsupported  by  legal  or  moral  merit.  A  pro- 
ceeding in  court,  sometimes  involving  title  to  real  estate,  will  be 
found  not  merely  voidable,  but  void,  by  reason  of  a  failure  to 
observe  the  methods  of  good  practice. 

It  is  di  fearful  responsibility  for  a  lawyer  to  undertake  the  man- 
agement of  cases  involving  great  interests,  without  a  thorough 
knowledge  of  practice.'    The  books  on  Practice  are  numerous/ 

All  these  may  be  consulted  with  profit.  But  the  code  system  of 
practice  is  becoming  well  established  as  separate  and  distinct  from 
all  others.  The  work  of  Estee,  more  fully  than  any  other  under 
civil  codes,  meets  the  purpose  expressed  for  common-law  practice 
in  such  exact  and  comprehensive  terms  by  Chitty  in  the  preface  to 
the  first  volume  of  his  Practice,  "  to  give  a  concise  but  practical 
view  of  the  principal  legal  and  equitable  rights  of  individuals ;  of 
the  injuries  and  offences  affecting  the  same;  and  the  best  rente- 

*  Examples  of  mistakes  are  numerous.  Lessee  of  Gray  v.  Askew,  3  Ohio, 
466 ;  Burk  v.  Pittsburgh  R.  Co.,  26  Ohio  St.  64,  reviewed  in  6  [Cincinnati] 
American  Law  Record,  548,  by  the  writer  of  the  foregoing  article.  Farmers* 
College  V.  Butler,  18  Ohio  St  419;  Greenleaf  v.  Queen,  i  Pet  148;  Smith 
V.  Clapp,  15  Pet  125;  Scott  v,  Lloyd,  9  Pet  48;  Poole  v.  Kleeger,  11  Pet 
185  ;  Reat  v,  McAllister,  8  Wend.  109 ;  Law  v.  Merrill,  6  Wend.  268.  These 
are  only  a  few  samples  taken  at  random.  There  are  numerous  cases  cited 
3  Estee,  436,  etc. 

'  Among  those  on  Practice  at  Common  Law  are  Tidd,  Chitty,  Archbold, 
Sellon,  Graham,  Dunlap,  Caines,  Troubat  and  Haley,  Blake,  Impee,  Roscoe, 
Williams,  etc.,  besides  others  local  in  character.  Among  those  on  Code 
Practicf  are  Abbott,  Tiffany,  Van  Santvoord,  Wait,  Whittaker,  Tifiany  and 
Smith,  Tillinghast  and  Shearman  (New  York),  Bicknell  (Indiana),  Houston 
(California),  Nash  (Ohio),  Overton  (Iowa  and  Wisconsin),  Whittlesey  (Mis- 
souri). Some  of  these  discuss  pleading  and  give  forms  ;  others  are  devoted 
io  pleading  zndi  forms,  one  or  both, — as,  McCall's  Precedents  (New  York), 
McGary's  Pleading  (Missouri),  Nixon's  Forms  of  Proceedings  (New  Jersey), 
Pomeroy*s  Remedies  and  Remedial  Rights  (General),  Swan's  Pleading,  Wit- 
cox's  Forms  (Ohio),  Tiffany  and  Smith's  Forms  (New  York),  Wait's  Forms 
(New  York),  Wilde's  Journal  Entries  (Ohio).  Annotated  Codes  :  Voorhics 
(New  York),  Scney  (Ohio),  Wait  (New  York),  Harston  (California).  Among 
the  works  on  Equity  Practice  are  those  of  Barbour,  Barton,  Daniell,  Gilbert, 
Hof!man,  Hunter,  Mitford  and  Tyler,  Smith.  There  are  others  on  pleading, 
which  to  some  extent  include  practice.  There  are,  besides,  works  local  in 
character.  Among  the  works  on  Special  Statutory  Proceedings  are  Crary 
(New  York),  Tiffany  and  Smith  (New  York),  etc 
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dies  *  *  *  for  such  injuries,  whether  by  acts  of  the  parties 
themselves  or  by  the  intervention  of  legal  proceedings ;  and  as 
well  to  prevent  or  remove  the  injury,  as  to  enforce  specific  reliefs 
or  performance^  or  compensation^  *  *  *  as  each  proceeding  has 
been  improved  by  recent  enactments,  rules,  and  decisions." 

A  Treatise  on  the  Appucation  of  Payments  by  Debtor  to  CRBDrroR. 
By  George  G.  Munger.     New  York :  Baker,  Voorhis  &  Co.     1879. 

Mr.  Munger  devotes  this  monograph  of  216  pages  to  a  very  full 
consideration  of  the  law  in  regard  to  the  application  of  payments, 
not  only  in  cases  where  the  parties  have  undertaken  to  make  such 
application,  but  also  in  those  (to  which  especial  attention  is  given) 
where  the  failure  of  the  parties  to  make  the  attempt  has  cast  upon 
a  court  the  duty  of  applying  payments.  Examining  the  sources  of 
the  law  on  this  subject,  he  finds  them  in  part  in  the  Roman  law, 
and  in  part  in  the  English  law.  Each  of  these  systems  has  con- 
tributed its  quota  to  the  law  as  at  present  existing,  while  many  of 
its  rules  have  been  drawn  in  part  from  both  systems;  The  text  of 
the  Roman  law  on  the  subject,  as  gi^en  by  Domat,  is  exhibited  in 
full  by  Mr.  Munger ;  and  the  rules  of  the  common  law  are  also 
formulated.  Then  follow  the  two  leading  rules  of  the  modern  law, 
styled  by  the  author  the  first  principal  rule  and  second  principal 
rule,  namely :  that  the  debtor  has  the  option  in  the  first  instance 
to  apply  his  payment  to  either  of  two  or  more  debts  then  due ;  and 
that  if  he  makes  no  application  the  creditor  may  exercise  a  like 
option.  As  to  each  of  these  rules,  the  limitations,  modifications, 
and  exceptions  are  analytically  stated,  and  at  length,  with  citations 
of  authorities.  The  third  principal  rule  then  receives  attention, 
to  wit :  ''If  neither  party  applies  the  payment,  the  court  will  make 
the  application  according  to  the  justice  and  equity  of  the  case,  for 
the  benefit  of  both  parties."  Five  classes  of  cases  arising  under 
this  rule  are  then  presented,  to  each  of  which  is  fitted  a  ''  minor 
rule,"  exhibiting  as  many  different  phases  of  the  ''justice  and 
equity  of  the  case,"  in  each  of  which  the  author  finds  his  "  minor 
rule"  to  be  established  by  the  concurrence  of  the  decisions  of  the 
courts.  Following  this  general  division  of  the  subject,  the  special 
topics  of  payments  in  partnership  transactions  and  payments  on 
official  bonds  are  also  particularly  treated.  This  brief  statement 
of  the  plan  and  scope  of  the  book  will  show  that  the  author  has 
undertaken  to  perform  his  work  analytically  and  thoroughly.  He 
found  that  not  only  was  there  no  separate  treatise  on  the  subject, 
bnt  that  all  the  learning  concerning  this  branch  of  the  law  was  in 
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a  fragnaentary  and  very  unsatisfactory  condition.  His  efforts  to 
systematize  it  will  secure  for  him  the  thanks  of  the  profession. 
Judge  Story's  warning  will  be  remembered,  that  "  whoever  studies 
the  subject  the  most  profoundly  will  be  very  likely  to  find  that  all 
the  difficulties  are  not  as  easily  solved  as  he,  upon  a  slight  exam- 
ination, might  be  led  to  suppose.'" 

Mr.   Munger's  "  third  principal  rule,"   which  is  the  third  of 
Pothier's  Six  Rules,  and  which  sets  up  as  a  standard  "  the  justice 
and  equity  of  the  case,"  is  on  its  face  so  vague  and  indefinite  as 
not  only  to  warrant  but  presumptively  to  demand  a  further  classifi- 
cation.    This  is  well  illustrated  by  the  great  divergence  which  is 
found  in  this  particular  field  between  the  conclusions  of  the  English 
and  the  Roman  jurists.     Under  the  civil  law,  the  "  equity  of  the 
case"  demanded  that  the  rights  of  the  unfortunate  debtor  should 
be  first  regarded,  so  that  judicial  applications  of  payments  were 
made  to  those  debts  whose  extinction  or  reduction  would  most 
benefit  the  debtor.    Under  the  common  law,  the  contrary  rule  pre- 
vailed of  applying  payments  so  as  to  best  subserve  the  interests  of 
the    creditor.      In   this  country  these  several   views  have  been 
adopted  by  different  courts,  and  the  rules  established  in  various 
jurisdictions  at  an  early  day  have  usually  been  adhered  to  ;  so  that 
the  controversy  and  the  divergence  still  continue.     Mr.   Munger 
sides  with  those  whom  he  considers  to  be  in  the  majority :  who 
think  the  creditor's  equity  the  superior  one  in  these  cases.     It 
would  seem  that  if  the  theory  is  correct  which  recognizes  the 
superior  right  of  the  debtor  to  elect  and  make  an  application  of 
the  payment  in  the  first  instance,  it  would  naturally  follow  that 
when  neither  party  has  exercised   the  right   of  application  the 
debtor's  equity  would  be  restored  to  its  original  favor  and  be  first 
regarded  by  the  court.     And  this  was  the  view  taken  of  the  civil- 
law  rule  by  Story,  who,  in  his  argument  in  support  of  that  as  the 
better  rule,  said  :   "  As  it  was  the  actual  intention  of  the  debtor 
that  would  in  the  first  instance  have  governed,  so  it  was  his  presum- 
able intention  that  was  first  resorted  to  as  the  rule  by  which  the 
application  was  to  be  determined. ' ' '    But  the  opposite  view,  no 
less  than  this  one,  has  been  industriously  argued,  and  with  equal 
earnestness,  by  many  of  the  courts  which  have  considered  the  ques- 
tion.    Those  who  read  Mr.  Munger's  work,  or  otherwise  examine 
the  adjudications,  will  be  amused  at  the  readiness  with  which  the 

'  I  Eq.  Jur.,  note  to  sec.  459^. 
»  I  Eq.  Jur.,  sec.  459. 
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judicial  *'  wranglers"  in  this  controversy  have  hurled  at  each  other 
"  the  golden  rule." 

This  little  treatise  will  evidently  find  a  place  among  all  officers 
of  courts  who  are  required  to  take  and  state  accounts.  Masters 
of  chancery  courts,  clerks  and  commissioners  performing  the  duties 
of  masters,  and  clerks  of  probate  courts  will  keep  the  book  con- 
stantly at  handy  and  find  frequent  if  not  daily  use  for  it  in  their 
labors  upon  accounts.  Its  use  will  be  considerable,  too,  to  chan- 
cellors and  all  judges  administering  equity,  — not  only  in  examining 
accounts  and  reports,  but  in  instructing  the  clerks  and  commis- 
sioners, and  in  settling  in  their  decrees  the  manner  in  which  pay- 
ments are  to  be  applied.  A  cheaper  edition  of  the  work,  for 
the  use  of  commissioners,  masters  in  chancery,  and  accountants 
generally,  would  be  very  desirable. 

Indbx  K.  Index  to  Decisions  given  by  the  Supreme  Court  of  the  State  of 
Rhode  Island  during  the  Time  occupied  by  its  March  Term,  1879.  Cam- 
bridge: Riverside  Press.     1879. 

This  pamphlet  is  a  continuation  of  the  sectional  reports  of  the 
Rhode  Island  cases.  The  merits  and  demerits  of  such  a  plan  of 
sectional  reporting  have  heretofore  been  referred  to  in  these 
pages.  The  section  now  before  us  is  a  fair  sample  of  its  class, — 
probably  better  than  those  preceding  it.  It  would  seem  that  the 
principal  use  of  these  "indexes"  would  be  local;  they  are  un- 
doubtedly most  acceptable  to  the  Rhode  Island  bar,  in  the  absence 
of  a  better  series.  Candor  compels  us  to  repeat  the  criticism  that 
the  more  convenient  arrangement  of  making  each  'Mndex"  a 
section,  in  all  respects,  of  the  completed  volume,  would,  to  all 
appearance,  be  easy  for  the  reporter.  But  with  the  same  freedom 
we  heartily  commend  Mr.  Green,  the  reporter,  for  his  introduction 
into  this  "index'*  of  head-notes  to  the  cases,  showing,  after  the 
manner  of  reporters  generally,  what  points  are  ruled  in  each  case. 
We  also  note  with  pleasure  that,  out  of  four  cases  here  reported, 
which  involve  controversies  over  riparian  rights  and  easements, 
two  are  illustrated  with  diagrams  showing  the  locus  in  quo,  which 
must  add  materially  to  the  value  and  usefulness  of  the  decisions 
of  the  court.  Several  cases  here  reported  are  of  general  rather 
than  local  interest,  and  apparently  of  more  than  ordinary  value 
to  the  profession ;  but  we  find  no  notes  in  or  upon  the  pamphlet 
by  which  we  can  learn,  for  the  benefit  of  the  readers  of  the 
Review,  in  what  volume  of  the  State  Reports  they  will  find  these 

cases. 
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The  American  Decisions.  Containing  the  Cases  of  General  Value  and  Au- 
thority decided  in  the  Courts  of  the  United  States,  from  the  Earliest  Issoe 
of  the  State  Reports  to  the  year  1869.  Compiled  and  annotated  by  A.  C. 
Freeman,  Counsellor-at-Law,  and  Author  of  **  Treatise  on  the  Law  of 
Judgments,"  **  Co-tenancy  and  Partition,"  **  Executions  in  Civil  Cases," 
etc.     Vols.  XII.  and  XIII.     San  Francisco :  A.  L.  Bancroft  &  Co.     1879. 

It  is  no  disparagement  to  the  late  Mr.  Proffatt  to  say  that  these 
volumes  exhibit  a  marked  improvement  over  the  preceding  ones. 
There  is  evidence  that  the  work  has  fallen  into  the  hands  of  a  man 
of  wider  experience,  larger  learning,  and  greater  capacity  for 
labor.  We  do  not  speak  of  the  selection  of  the  cases ;  we  have 
not  had  time  to  go  through  the  volumes  from  which  these  cases 
have  been  selected,  for  the  purpose  of  arriving  at  a  conjecture  how 
far  the  selection  of  the  cases  has  been  judicious.  That  we  may 
attempt,  should  we  have  the  opportunity  of  reviewing  future  vol- 
umes. We  refer  to  the  notes,  which  furnish  the  most  important 
part  of  a  work  of  this  kind.  They  are  much  more  numerous  than 
those  of  the  preceding  volumes,  and  many  of  them  are  more 
thorough  and  better  constructed.  We  have  been  greatly  pleased  in 
looking  over  these  notes.  They  are  indeed  amenable  to  the  criti- 
cism which  we  have  in  previous  reviews  passed  upon  them :  none 
of  them  is  a  complete  monograph  or  history  of  the  case-law  on  the 
particular  subject  which  it  purports  to  discuss.  Take,  for  instance, 
the  note  on  the  Liability  of  Corporations  for  Torts,  on  page  596 
of  Vol.  XIII.  This  subject,  properly  discussed,  would  form  an 
extensive  chapter,  without  any  waste  of  space,  and  without  branch- 
ing off  into  any  collateral  discussions.  It  is  here  treated  in  three 
pages  ;  but  the  note,  brief  as  it  is,  collects  a  good  many  authorities, 
and  is  very  useful.  If  this  series  of  reports  is  completed  as  it  is 
now  progressing,  it,  in  connection  with  the  American  Reports, 
which  continue  the  series  from  the  year  1869,  will  form  a  library 
of  case-law,  not,  of  course,  complete,  but,  added  to  the  reports  of 
one's  own  State  and  those  of  the  Federal  courts,  sufficient  for  all 
the  ordinary  needs  of  practice. 

Michigan  Reports.  Cases  decided  in  the  Supreme  Court  of  Michigan,  from 
June  3  to  October  28,  1879.  Henry  A.  Chaney,  State  Reporter.  Vol.  XLI. 
Lansing:  W.  S» George  &  Co.     1879. 

The  promptness  with  which  Mr.  Chaney  succeeds  in  reporting 
the  decisions  of  the  Supreme  Court  of  Michigan  must  be  very  grat- 
ifying to  the  profession  in  that  State.  The  Michigan  Reports 
deservedly  stand  very  high.  The  opinions  of  -the  judges  are  very 
able,  and  yet  brief.     The  head-notes  of  the  reporter  are  brief  and 
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pointed.  If  we  were  to  venture  a  criticism  upon  his  head-notes, 
we  should  say  that  too  many  of  them  express  mere  legal  truisms, 
such  as  the  following  :  '*  One  cannot  recover  for  negligent  injury, 
if  he  himself  directly  contributed  to  it  by  his  own  negligence."' 
An  ordinary  volume  of  law-reports  contains  about  a  hundred  cases. 
This  volume  contains  one  hundred  and  ninety-one.  We  could 
wish  that  the  type  used  for  the  catch-words  of  the  index  were  dif- 
ferent.    It  does  not  catch  the  eye  readily. 

Apropos  of  this  subject  of  negligence,  we  find  here  a  useful 
application  of  a  rule  which,  in  an  article  in  the  present  number  of 
the  Review,  we  have  stated  to  be  one  of  the  initial  principles  of 
the  law  of  contributory  negligence,  namely,  that  a  plaintiff  is  not 
imputable  with  negligence  merely  because  he  did  not  anticipate 
that  the  defendant  would  act  negligently  in  a  given  particular. 
The  plaintiff  was  driving  through  an  open  space  between  the  cars 
of  a  railway  company,  in  order  that  he  might  get  to  the  depot  with 
his  load.  The  space  had  been  left  open  for  that  purpose.  A  car 
was  shunted  against  him,  injuring  himself  and  vehicle.  It  was 
held  a  case  for  damages.  He  had  a  right  to  assume  that  the  com- 
pany used  the  utmost  care  to  protect  passers  on  such  a  road." 

The  American  Reports.  Containing  all  Decisions  of  General  Interest  de- 
cided in  the  Courts  of  Last  Resort  of  the  several  States,  with  Notes  and 
References.  By  Irving  Browne.  Vol.  XXVIII.  Containing  all  Cases 
of  Authority  in  the  following  Reports:  55  Alabama;  56  Alabama;  52  Cali- 
fornia; 85  Illinois;  60  Indiana;  61  Indiana;  68  Maine;  47  Maryland; 
125  Massachusetts;  54  Mississippi ;  12  Nevada;  72  New  York;  79  North 
Carolina ;  8  South  Carolina ;  i  Texas  Court  of  Appeals ;  2  Texas  Court  of 
Appeals;  43  Wisconsin;  44  Wisconsin;  50  Vermont.  Albany:  John  D. 
Parsons,  Jr.     1879. 

In  our  notice  of  the  previous  volume  of  this  series,  we  had 
occasion  to  call  attention  to  the  untimely  death  of  Mr.  Isaac 
Grant  Thompson,  its  founder.  The  present  volume  is  embellished 
with  a  handsome  portrait  and  an  interesting  biographical  sketch 
of  that  most  learned  and  amiable  gentleman.  The  pen  which  he 
laid  down  has  been  taken  up  by  Mr.  Irving  Browne,  long  his 
associate,  and  familiar  with  his  plans  and  methods.  There  is  no 
sadder  chapter  in  human  experience  than  the  death  of  such  a  man 
as  Mr.  Thompson  at  an  age  so  young  (he  was  but  thirty-nine),  and 
in  the  midst  of  a  career  so  honorable,  so  fondly  and  sedulously 
pursued  by  him,  and  which  promised  so  much  of  advantage  to  the 

'  Le  Baron  v,  Joslinj  p.  313. 

'  Grand  Rapids,  etc.,  R.  Co.  v,  Martin,  41  Mich.  667. 
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jurisprudence  of  his  country.  There  is  no  subject  more  worthy  of 
congratulation  than  that  such  a  work  should  have  fallen  into  the 
hands  of  one  so  capable  of  continuing  it  successfully  as  Mr.  Browne. 
Several  of  the  preceding  volumes  of  the  American  Reports  were^ 
in  fact,  edited  by  Mr.  Browne,  under  Mr.  Thompson's  supervision. 
We  should  have  thought  so;  for  we  see  nothing  in  the  present 
work  to  indicate  the  presence  of  a  new  editor.  The  accurate  and 
judicious  work  which  we  have  had  occasion  to  commend  in  former 
volumes  appears  in  this.  We  again  commend  this  work  to  the 
attention  of  the  profession. 

United  States  Reports:  Supreme  Court.  Vol.  99.  Cases  Argued  and 
Adjudged  in  the  Supreme  Court  of  the  United  States,  October  Term,  1878. 
Reported  by  William  T.  Otto.  Vol.  IX4,  Boston :  Little,  Brown,  and 
Company.     1879. 

There  are  a  number  of  interesting  decisions  in  this  vohime.  We 
regret  that  the  space  at  our  disposal  permits  us  to  notice  but  two 
or  three  of  them. 

Our  readers  will  recall  the  case  of  Ex  parte  Lange.*  After 
Lange  was  discharged  from  imprisonment  by  the  Supreme  Court 
of  the  United  States  on  writs  of  habeas  corpus  and  certiorari,  he 
brought  an  action  against  Judge  Benedict  for  false  imprisonment, 
and  the  Court  of  Appeals  of  New  York  held  that  no  action  lay. 
From  this  judgment  Lange  took  a  writ  of  error  to  this  court ;  and 
it  is  now  held  that  the  case  presents  no  Federal  question,  and  the 
writ  of  error  is  dismissed." 

A  person  convicted  under  the  Territorial  laws  of  Utah  of  murder 
in  the  first  degree  was  sentenced  to  be  publicly  shot.  This  sen- 
tence is  held  not  erroneoHS.' 

Fosdick  V,  Scholl  (p.  235)  is  a  very  important  case  on  the  prior- 
ities of  creditors  in  the  foreclosure  of  railway  mortgages. 

Sage  v.  Central  Railroad  Company  (p.  334)  recalls  the  scurrilous 
abuse  which  Judge  Dillon  received,  while  on  the  bench,  at  the 
hands  of  Isaac  M.  Cate.  The  decree  of  Judge  Dillon  ordering 
the  sale  of  the  road,  and  also  his  decree  confirming  the  sale, 
are  affirmed.  Opinion  by  Mr.  Justice  Strong;  Clifford,  Miller, 
and  Harlan,  JJ.,  dissenting. 

Mills  v.  Scott  (p.  25)  is  a  case  upon  the  question  whether  an  ac- 

'  18  Wall.  163. 

'  Lange  v,  Benedict,  p.  68. 

3  Welkerson  v,  Utah,  p.  130. 
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tion  to  charge  a  stockholder  with  personal  liability  must  be  brought 
at  law  or  in  equity.  The  court  hold  that  when  the  amount  which 
he  must  pay  is  fixed,  so  that  it  is  a  mere  matter  of  computation,  the 
action  may  be  at  law. 

In  National  Bank  v.  Case  (p.  628)  it  is  ruled,  in  accordance  with 
what  has  been  decided  in  other  courts,  that  a  colorable  transfer 
of  stock  by  a  stockholder  in  a  national  bank,  for  the  purpose  of 
escaping  his  liability  to  creditors,  does  not  discharge  such  liability. 

The  case  of  Northern  Transportation  Company  v,  Chicago  (p. 
•635)  will  do  much  to  make  clear  a  question  about  which  some  of 
the  courts  are  considerably  confused,  although  on  principle  it  is 
perfectly  clear.  The  principle  ruled  is  simply  that  where  the 
liegislature  authorizes  a  municipal  corporation  to  make  a  certain 
public  improvement,  and  provides  no  mode  of  assessing  conse- 
quential damages  to  property-owners,  the  courts  cannot  entertain 
an  action  for  damages.  This  necessarily  presupposes  two  things: 
JFtrs/,  that  the  statute  is  a  valid  exercise  of  legislative  power ;  and, 
secondy  that  the  damages  are  the  necessary  consequences  of  the 
•doing  of  the  work  itself,  and  do  not  flow  from  the  manner  in 
which  the  work  is  done,  — that  is,  are  not  the  result  of  negligence. 
The  governing  principle  briefly  is,  that  actionable  damages  cannot 
be  predicated  of  the  doing  of  an  act  which  the  Legislature  has 
authorized  ;  in  other  words,  you  cannot  make  a  man  or  a  corpo- 
ration pay  damages  for  the  doing  of  a  lawful  act.  The  opinion 
of  the  court,  by  Mr.  Justice  Strong,  though  not  long,  is  one  of  the 
best  presentations  of  the  law  of  the  case  which  can  be  found. 

Story's  Equity  Pleading.  Commentaries  on  Equity  Pleadings,  and  the  In- 
cidents thereof,  according  to  the  Practice  of  the  Courts  of  Equity  of  Eng- 
land and  America.  By  Joseph  Story,  LL.D.,  one  of  the  Justices  of  the 
Supreme  Court  of  the  United  States,  and  Dane  Professor  of  Law  in  Har- 
vard University.  Ninth  Edition.  Revised,  corrected,  and  enlarged  by  John 
M.  Gould.     Boston  :  Little,  Brown,  and  Company.     1879. 

Mr.  Gould  states  that  he  has  restored  the  text  of  the  fourth 
•edition,  edited  by  Charles  Sumner,  and  published  three  years  after 
the  author's  death.  The  additions  of  the  subsequent  editors  to 
the  text  and  the  notes  have,  in  the  main,  been  preserved,  and 
are  placed  in  brackets  with  the  old  notes,  though  frequently  joined 
with  other  sections  than  those  with  which  they  had  previously 
appeared.  He  adds:  ''The  numerous  errors  in  citations  and 
•quotations,  which  would  appear  never  to  have  been  verified,  not- 
withstanding the  statement  to  that  effect  in  the  sixth  edition, 
have  been  carefully  corrected,  and  all  the  citations  have  been 
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verified.  The  table  of  cases,  which  was  in  a  condition  equally 
inaccurate  by  reason  of  omissions,  misspelling  of  the  names  of 
cases,  and  misplaced  order,  has  been  revised  and  corrected  through- 
out; and  the  index  has  been  enlarged,  especially  by  the  addition 
of  cross-references.  In  the  notes  of  the  present  edition  —  which 
are  indicated  by  letters,  while  the  earlier  notes  are  numbered  — 
will  be  found  the  recent  and  important  cases  upon  the  subject, 
some  criticisms  upon  the  text,  which  appear  to  be  justified  by  the 
authorities,  and  a  discussion  of  several  topics  not  previously  con- 
sidered in  the  work.  Although  fully  five  hundred  cases  are  added, 
the  number  of  pages  is  less  than  in  the  last  edition." 

We  have  quoted  this  language  not  on\y  for  the  purpose  of 
showing  what  changes  have  been  made  in  the  present  edition  of 
this  standard  work,  but  also  for  the  purpose  of  calling  attention 
to  the  slovenly  manner  in  which  many  editors  of  new  editions 
of  legal  treatises  do  their  work.  It  comes  about  in  this  way : 
A  publisher  finds  that  one  of  his  standard  works  is  out  of  print. 
The  author  is  either  dead  or  has  no  time  or  inclination  to  revise 
it.  The  publisher  seeks  out  some  young  lawyer  who  has  no 
clients,  and  plenty  of  time  on  his  hands,  and  pays  him  a  round 
sum  to  make  the  revision.  The  young  man  knows  nothing  about 
book-making,  —  is  totally  unfamiliar  with  its  methods.  It  there- 
fore takes  him  three  or  four  times  as  long  to  do  the  job  as  it  would 
take  an  expert  to  do  it.  Meantime  he  sadly  needs  the  promised 
money,  and  he  hurries  and  frets.  To  add  to  his  perplexity,  he 
gives  some  of  the  copy  to  the  printer  before  he  gets  the  whole  job 
done.  He  then  has  on  his  hands  the  additional  labor  of  proof- 
reading. Between  the  printer's  demands  for  proof  and  copy,  and 
the  publisher's  impatience  at  the  delay,  he  finds  himself  completely 
swamped.  The  result  is  that  he  turns  out  a  bungling  and  per- 
functory job.  The  notes  are  poorly  constructed,  and  put  in  the 
wrong  places  ;  indifferent  authorities  are  cited,  and  good  ones  left 
out ;  irrelevant  or  only  remotely  relevant  cases  are  cited  to  fill  up. 
Now,  if  we  chose  to  do  so,  we  could  point  out  new  editions  of 
books  which  are  edited  in  just  this  way,  and  we  could  prove  that 
some  of  the  statements  made  by  the  so-called  editors  as  to  the 
amount  of  the  work  done,  the  number  of  cases  cited,  etc.,  are 
absolutely  false.  We  do  not  here  allude  to  the  publications  of 
the  house  whose  imprint  is  on  the  book  before  us.  We  believe 
they  have  been  exceptionally  careful  in  this  respect.  That  they 
have  always  been  conscientious,  we  know.  Nor  do  we  mean 
to  say  that  young  men  without  experience  cannot  be  found  who 
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are  capable  of  editing  a  law-book.  There  are  such  men  to  our 
knowledge,  but  they  are  rare,  and  their  want  of  experience  must 
be  supplemented  with  plenty  of  time. 

The  moral  of  this  is  that  law-book  making  is  a  trade.  It  is  not 
only  a  trade,  but  it  is  a  mechanical  trade.  It  consists  in  collecting, 
learning,  remembering,  and  joining  together  ideas,  just  as  the 
joiner  collects,  measures,  and  joins  together  timbers.  It  may 
please  the  vanity  of  him  who  adopts  it  as  a  means  of  livelihood  to 
call  it  a  profession  ; — it  is  indeed  a  profession,  as  professions  go, 
and  that  is  not  saying  much  for  it ;  —  but  the  quicker  he  settles  down 
to  the  idea  that  it  is  simply  blacksmithing  and  shoemaking,  the 
more  apparent  his  success  will  be.  It  has  its  methods,  like  any 
other  trade,  and  these  must  be  studied  and  learned  ;  and  this  can- 
not be  done  in  a  day  or  in  a  year. 

Story's  Equity  Jurisprudence  is  one  of  those  law-books  which, 
like  good  wine,  will  last  a  long  time,  and,  properly  kept  (we  mean, 
in  this  case,  properly  edited),  improve  by  age.  Seventeen  or 
eighteen  States  have  adopted  the  modern  code,  which  blends  legal 
and  equitable  remedies;  but  in  half  the  Union  there  is  a  dis- 
tinct system  of  chancery  practice,  though,  for  the  most  part,  legal 
and  equitable  remedies  are  administered  by  the  same  courts.  Such 
also  have  been  the  changes  of  the  last  few  years  in  England  that 
the  rules  of  this  work  (which  was  hardly  more  than  a  new  edition, 
by  a  later  master,  of  the  great  work  of  Lord  Redesdale)  have,  we 
presume,  become  obsolete  for  the  most  part,  even  in  the  Chancery 
Division  of  her  Majesty's  High  Court  of  Justice.  Notwithstanding 
these  changes,  Story's  Equity  Jurisprudence  has  by  no  means 
reached  the  end  of  its  race.  But  that  end  will  sometime  come, 
just  as  the  best  old  wine  finally  turns  to  ditch-water.  Every  law- 
book must  perish.  None  is  so  venerable  but  it  will  go  down 
before  the  untiring  hand  of  innovation,  which,  like  the  oxygen  of 
the  air,  is  eternally  building  up  and  eternally  tearing  down. 


Harris's  Criminal  Law,  by  Force.  Principles  of  Criminal  Law.  By  Sey- 
mour F.  Harris,  B.C.L.,  M.A.  (Oxon.),  Barrister-at-Law  of  the  Inner 
Temple,  and  of  the  Northern  Circuit;  Author  of  "A  Concise  Digest  of 
the  Institutes  of  Gaius  and  Justinian.'*  With  Additions  and  Notes,  adapt- 
ing it  to  the  American  Law,  by  M.  F.  Force,  Professor  of  Equity  and 
Criminal  Law  in  the  Cincinnati  Law  School.  Cincinnati :  Robert  Clark  & 
Co.     1880. 

We  dislike  to  express  a  very  positive  opinion  about  this  work. 
We  can  say  that  it  is  written  in  a  good  style;  that  it  shows  a  thor- 
ough study  and  comprehension  of  the  general  doctrines  of  the 
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common  law  relating  to  crimes.  The  work  of  the  American  edi- 
tor has  also  been  very  considerable.  We  cannot  doubt  that  such  a 
book  may  be  advantageously  used  by  students,  with  the  constant 
aid  of  an  instructor  of  sufficient  learning  to  tell  them  what  part  of 
it  is  obsolete  in  this  country  and  what  still  applicable  here.  The 
American  editor  has  endeavored  to  eliminate  those  matters  which 
are  local  to  England,  but  he  has  done  this  but  partially.  For 
instance,  he  retains  sections  in  regard  to  the  Misprision  of  Treason, 
Sedition,  Witchcraft,  Sorcery,  Blasphemy,  and  Apostacy.  These 
sections  are  of  historical  value,  but  in  a  work  the  effort  of  which 
is  brevity  they  might  better  have  given  place  to  something  vital. 

Prof.  Force  has  endeavored  to  adapt  this  work  to  the  uses  of 
teaching  American  students.     We  do  not  doubt  that  the  book  will 
be  found  useful  for  that  purpose;  but  we  cannot  but  think  his 
time  would  have  been  better  employed  in  writing  a  compendious 
American  work  intended  for  the  same  purpose.     It  has  now  been 
over  one  hundred  years  since  the  decisions  of  the  English  courts 
have  had  any  binding  force  in  this  country.     During  this  time 
the  practice  has  obtained  in  every  State  in  the  Union,  we  suppose* 
of  allowing  an  appeal  or  writ  of  error  in  criminal  cases  to  the  highest 
tribunal,  though  not  in  the  courts  of  the  United  States ;  whereas  in 
England  a  writ  of  error  in  criminal  cases  has  never  existed.     In 
the  old  days  of  special  verdicts,  the  judge  at  the  trial  declared  the 
law  upon  the  facts  as  found  by  the  jury,  and  in  that  way  the  body 
of  the  criminal  law  of  England  was  made  by  judges  sitting  at  JVist 
Priusy  great  among  whom  were  Sir  Matthew  Hale  and  Sir  Michael 
Foster.     When  the  right  was  conceded  to  juries  to  determine  both 
the  law  and  the  facts,  in  the  year  1670,'  special  verdicts  fell  into 
disuse,  and  during  the  long  period  which  intervened  we  have  had 
little  other  evidence  of  what  the  criminal  law  of  Eng         wa  than 
the  old  treatises  of  Hale  and  Foster,  and  the  loose  charges  of 
judges  at  Nisi  Prius  coming  to  us  in  such  books  of  reports  as 
Lewin,  Carrington  and  Payne,  Cox,  Foster  and  Finlason,  and  em- 
bodied in  later  works  like  those  of  East  and  Russell. 

During  the  long  period  which  intervened,  no  writ  of  error  has 
existed  in  criminal  cases;  questions  of  law  have  been  reserved  for 
consideration  in  banc,  but  the  limited  number  of  the  reported 
crown  cases  reserved  shows  how  rarely  this  discretion  was  exercised. 
This  state  of  things,  discreditable  to  the  jurisprudence  of  a  free 

'  Bushell's  Case,  Vaughn,  135. 
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country,  has  been  much  ameliorated  by  judicious  legislation ; 
and  this  legislation  is  really  the  foundation  of  the  book  before  us. 
While  this  state  of  things  has  existed  in  England,  nearly  all  the 
American  legislatures  have  passed  comprehensive  statutes  defining 
crimes,  fixing  the  punishments  thereto,  and  regulating  criminal 
procedure.  In  this  way  an  American  system  of  criminal  law  has 
been  built  up;  not  indeed  homogeneous,  —  that  were  impossible 
where  there  are  nearly  forty  independent  jurisdictions,  —  but  de- 
cidedly more  advanced  and  enlightened  than  that  of  England, 
unless  we  except  the  reforms  of  recent  legislation. 

We  venture  to  say  that  no  English  judge  trying  a  prisoner  would 
listen  to  the  reading  of  an  American  law-book.  Why  should  we, 
then,  after  a  hundred  years  of  independence,  after  we  have 
grown  into  a  great  nation  having  double  the  population  of  the 
British  Islands,  be  continually  copying  and  reprinting  law-books, 
especially  on  a  subject  where  our  own  law  is  much  more  ma- 
tured than  that  of  England?  An  Englishman  is  said  to  have 
told  ex-Minister  Schenck  that  American  greatness  was  due  to  the 
fact  that  England  was  the  parent  country,  —  England  made  us. 
That  astute  diplomatist  replied  by  quoting  the  anecdote  about  the 
Sunday-school  boy  who,  when  his  teacher  told  him  that  God  made 
him,  admitted  that  God  made  him  a  foot  long,  but  claimed  that 
as  to  the  rest  he  growed,  English  books  of  the  law  will  always 
be  valuable  aids  to  American  judges  and  practitioners,  and  it  is  to 
be  hoped  that  our  judges  will  never  adopt  the  narrow  and  insular 
policy  of  ignoring  the  decisions  of  foreign  jurists.  The  decisions 
of  the  English  courts  and  the  writings  of  reputable  English  legists 
will  always  be  persuasive  authority  in  our  courts.  We  will  have 
the  advantage  of  knowing  their  law,  although  they  may  find  it  to 
their  advantage  not  to  know  ours.  But  we  think  that  the  practice 
of  bringing  out  American  editions  of  English  law-books,  most  of 
them  inferior  to  the  productions  of  our  own  writers  on  the  same 
subjects,  with  American  notes  conveying  but  fragmentary  and 
partial  views  of  our  own  law,  has  gone  entirely  too  far. 

In  conclusion,  we  recommend  this  book  to  the  attention  of 
instructors  of  criminal  law.  They  will  be  better  able  to  judge 
than  we  are  whether  they  can  make  it  useful  in  instructing  stu- 
dents. As  to  practitioners,  in  view  of  the  existence  of  the  great 
American  works  of  Wharton  and  Bishop,  —  either  of  them  greatly 
superior  to  any  English  book  on  the  criminal  law  that  ever  was 
written,  not  excepting  the  work  of  Russell,  —  we  cannot  think 
that  this  book  will  be  likely  to  be  of  much  use  to  them. 
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Dicey  on  Domicile.  The  Law  of  Domicile  as  a  Branch  of  the  Law  of  Eng- 
land, stated  in  the  Form  of  Rules.  By  A.  V.  Dicey,  B.C.L.,  Barrister-at- 
Law,  and  formerly  Fellow  of  Trinity  College,  Oxford ;  one  of  the  Junior 
Counsel  to  the  Inland  Revenue;  Author  of  *' Rules  for  the  Selection  of 
Parties  to  an  Action. '^     London :  Stevens  &  Sons.     1879. 

"  This  book,"  the  writer  tells  us,  "differs  from  most  works  on 
Domicile,  in  its  scope,  in  the  point  of  view  from  which  it  is  treated, 
and  in  form.'*  It  "  deals  with  three  topics:  the  nature  of  domi- 
cile, the  ascertainment  of  domicile  (or  the  rules  of  evidence  by 
which  to  determine  whether  a  man  is  domiciled  in  one  country 
rather  than  in  another),  and  the  legal  effect  of  domicile.  Thus,  it 
includes  more  than  would  be  naturally  contained  in  a  mere  essay 
on  the  nature  of  domicile,  and  covers  about  two-thirds  of  the  sub- 
jects included  in  Story's  *  Conflict  of  Laws,'  or  Westlake's  *  Pri- 
vate International  Law.'  " 

Mr.  Dicey  does  not  attempt  to  state  what  the  law  of  foreign 
jurisdictions  is  on  the  subject  of  which  he  treats ;  he  limits  himself 
to  ascertaining  and  reducing  to  a  series  of  rules  the  municipal  law 
of  England  relating  to  domicile.  It  is  true,  he  constantly  cites  the 
works  of  reputable  foreign  jurists,  such  as  Story,  Savigny,  FGelix, 
Wharton,  and  Bishop ;  but  this,  he  tells  us,  is  out  of  deference  to 
the  fact  that  the  law  of  England  is  influenced  by  the  theories  of 
eminent  foreign  jurists  and  the  practices  of  foreign  courts.  He 
also  cites  American  adjudications,  —  rarely,  it  is  true,  but  more 
frequently  than  English  law-writers  generally  do. 

With  reference  to  the  form  of  his  work,  he  has  presented  the 
subject  in  the  shape  of  a  code.  He  first  gives  a  series  of  definite 
rules,  without  comment,  and  then  he  makes  each  rule  the  separate 
subject  of  a  brief  commentary.  In  this  respect  this  work  resembles 
his  work  on  **  Parties  to  an  Action."  The  plan  of  codifying  the 
case-law  on  a  given  topic  Mr.  Dicey  claims  to  have  originated  with 
that  work ;  and  the  numerous  works  constructed  on  the  same  plan 
which  have  appeared  since,  in  his  opinion  justify  the  soundness  of 
his  judgment  in  adopting  it.  We  agree  with  him  as  to  the  practi- 
cability of  applying  this  plan  to  the  case-law  of  England,  but  we  can 
see  great  difficulties  in  the  way  of  an  American  law-writer  adopting 
it ;  for  he  is  obliged  to  present,  not  the  municipal  law  of  one,  but 
that  of  some  forty  different  independent  jurisdictions.  To  reduce 
this  incoherent  mass  to  a  code  would  be  like  reducing  to  one  code 
the  law  of  all  the  States  of  Europe. 

Without  being  specially  acquainted  with  the  subject  treated  of  in 
this  work,  we  have  acquired  the  impression  that  it  will  be  found  an 
accurate  and  scientific  exposition  of  the  law  of  England  on  the 
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subject  of  domicile  ;  and  as  the  law  of  England  on  this  subject  is, 
for  the  most  part,  the  same  as  that  of  America,  it  will  be  found  a 
decided  aid  to  the  American  practitioner. 

RoRER  ON  JUDiaAL  Sales.  American  Interstate  Law.  By  David  Rorer, 
of  the  Iowa  Bar,  Author  of  "  Rorer  on  Judicial  and  Execution  Sales." 
Edited  by  Levy  Mayer,  of  the  Chicago  Bar.  Chicago :  Callaghan  &  Co. 
1879. 

The  subject  of  this  work  is  somewhat  similar  to  that  of  the  pre- 
ceding, though  it  is  more  comprehensive, — that  is,  it  covers  a 
greater  range  of  topics.  The  aim  of  the  author  is  to  treat  Ameri- 
can interstate  law  as  it  exists  under  our  peculiar  system  of  duplex 
government.  It  is  not  a  part  of  his  plan  to  define  the  rules  called 
international  law  which  are  recognized  and  acted  upon  by  inde- 
pendent States  in  their  intercourse  with  each  other.  This  work  is 
entirely  different  in  its  structure  from  the  one  we  have  just  noticed. 
It  is  written  on  the  plan  adopted  by  ordinary  American  law-writers, 
which  we  may  state,  briefly,  to  be  the  plan  of  writing  a  history  or 
description  of  what  the  courts  have  decided.  As  a  scientific 
treatise,  it  is  not  to  be  mentioned  in  comparison  with  Mr.  Dicey's 
book;  as  an  assistant  to  the  American  practitioner,  Mr.  Dicey's 
book  is  not  to  be  mentioned  in  comparison  with  this.  Judge 
Rorer's  work  deals  almost  exclusively  with  American  cases,  though 
he  sometimes  cites  foreign  authorities  on  collateral  questions.  He 
has  examined  about  eighteen  hundred  cases.  The  writer's  impres- 
sions are  that  his  statements  of  legal  doctrine  will  be  generally 
found  accurate  and  intelligent.  If  we  might  venture  any  criti- 
cism upon  a  work  upon  a  subject  of  which  we  have  never  made  a 
special  study,  we  should  say  that  this  book  is  not  complete,  in  the 
respect  that  it  does  not  present  all  the  American  cases  on  the  sub- 
ject which  it  purports  to  cover.  For  instance,  Judge  Rorer  devotes 
but  a  single  section  to  the  consideration  of  the  subject  of  extra- 
territorial laws  in  their  effect  upon  the  liability  of  stockholders  in 
corporations,  and  cites  but  seven  cases.  There  are,  we  should  say, 
about  forty  cases  on  this  subject.* 

Nor  do  we  find  any  distinct  treatment  of  the  question  how  far 
the  courts  of  one  State  will  notice  and  apply  the  homestead  and 
exemption  laws  of  another  State,  although  there  are  a  number  of 
decisions  bearing  upon  this  question.  On  the  other  hand,  we  note 
that  the  collection  of  authorities  in  the  subdivision  relating  to 
statutory  actions  for  the  death  of  a  person  is  quite  full.     On  the 

'  See  Thompson's  Liability  of  Stockholders,  {{  80-86. 
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whole,  we  cannot  doubt  that  this  work  will  prove  of  decided  use 
to  the  profession,  and  we  cordially  recommend  it  to  their  atten- 
tion. 

Langdell's  Selected  Cases  on  Contracts.  A  Selection  of  Cases  on  the 
Law  of  Contracts,  with  a  Summary  of  the  Topics  covered  by  the  Cases.  By 
C.  C.  Langdell,  Dane  Professor  of  Law  in  Harvard  University.  Prepared 
for  use  as  a  Text-Book  in  Harvard  Law  School.  Second  Edition.  In  two 
volumes.     Boston  :  Little,  Brown,  and  Company.     1879. 

We  never  could  clearly  appreciate  why  this  collection  (now  for  the 
first  time  issued  in  two  volumes),  and  Prof.  Langdell's  correspond- 
ing collection  of  Cases  on  Sales,  were  published.  Prof.  Langdell 
succeeded  his  former  preceptor,  Prof.  Parsons,  in  the  chair  of  Dane 
Professor  of  Law  in  Harvard  University.  At  the  time  he  took  this 
important  post  he  appears  to  have  had  a  hobby,  and  this  hobby 
was  that  the  law  ought  to  be  taught  exclusively  by  means  of  cases 
in  some  form.'  To  this  notion  he  appears  to  have  added  another, 
namely,  that  the  law  could  be  best  taught  in  this  way  if  the  cases 
were  presented  to  the  students  in  the  form  the  least  convenient  for 
study  and  reference,  namely,  without  any  head-notes  and  with  a 
poor  index.  Moreover,  he  seems  to  have  thought  that  if  a  few 
overruled  cases  could  be  throjvn  in,  it  would  be  in  some  way  an 
advantage.  When  Prof.  Langdell  introduced  this  innovation  it 
excited  a  great  controversy,  and  produced  a  faction  in  the  school 
over  which  he  presided,  which  finally  led  to  the  establishment  of  the 
Boston  University  School  of  Law.  We  have  no  disposition  to 
renew  that  controversy ;  but  we  suppose  we  must  accept  a  reappear- 
ance of  the  second  edition  of  this  work,  without  much  change,  as 
an  evidence  that  Prof.  Langdell's  original  views  are  still  persisted 
in.  There  is  an  obstinacy  in  learning  more  inveterate  than  in 
ignorance,  and  the  reason  is  that  ignorance  can  be  instructed 
and  learning  cannot.  There  is  just  as  much  sense  in  endeavoring 
to  instruct  students  in  the  principles  of  law  by  the  exclusive  read- 
ing of  cases  as  there  would  be  in  endeavoring  to  instruct  the  stu- 
dents of  the  West  Point  Military  Academy  in  the  art  of  war  by 
compelling  them  to  read  the  official  reports  of  all  the  leading 
battles  which  have  been  fought  in  the  world's  history.  We  do  not 
wish  to  be  understood  as  saying  that  this  method  is  still  adhered  to 
by  Prof.  Langdell  without  modification.  On  this  point  we  are  not 
advised.  His  preface  to  the  present  volumes,  retained  unchanged 
from  the  first  edition,  would  lead  us  to  suppose  that  it  is. 

Nathaniel  Dane  did   three   things  for  which  he  will  long  be 

'  See  his  preface  to  the  present  work. 
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remembered.  He  compiled  an  elaborate  but  indifferent  collec- 
tion of  American  law,  called  "Dane's  Abridgment;**  he  wrote 
the  ordinance  for  the  government  of  the  North-Western  Terri- 
tories; and  he  founded  in  Harvard  University  the  professorship 
of  law  which  bears  his  name.  One  of  the  conditions  of  the 
donation,  as  we  now  recollect  it  (for  we  have  not  the  exact  data 
before  us  to  refer  to),  was  that  whosoever  should  occupy  the  chair 
should  write  some  book  of  the  law.  The  honor  fell  first  upon  the 
great  Story,  and  in  obedience  to  the  injunction  he  wrote  those 
great  books  of  the  law  which  live  yet,  and  are  equally  authority 
in  the  courts  of  America  and  England.  Afterwards  the  mantle 
which  he  laid  aside  fell  upon  Parsons,  and  he  wrote  the  great 
American  work  on  Contracts,  another  on  Notes  and  Bills,  another 
on  Partnership,  and  another  on  Marine  Insurance.  These  works, 
though  perhaps  not  equal  to  those  of  Story,  have  justly  been  held 
in  high  estimation  by  the  American  bench  and  bar,  and  are  to  be 
found  in  almost  every  law-office  in  the  country.  Prof.  Langdell 
has  obeyed  the  injunction  of  the  great  founder  of  the  chair  in 
which  he  sits,  by  producing  such  books  as  those  before  us.  We 
have  just  noticed  one  of  the  latest  works  of  Story,  which  has 
reached  the  ninth  edition.  When  will  this  work  reach  the  ninth 
edition  ?  Such  books  as  this  are  not  to  be  named  in  comparison 
with  any  of  the  books  which  have  been  written  by  the  previous 
Dane  professors  of  law  in  Harvard  University.  In  our  judgment, 
the  chief  value  of  the  present  work  consists  in  the  summary  which 
Prof.  Langdell  has  appended  to  the  second  volume.  This  sum- 
mary of  the  matters  decided  iy  the  cases  printed  in  full  numbers 
one  hundred  and  seven  pages  closely  set  in  small  type.  We  can- 
not doubt  that  it  is  a  valuable  review  of  the  matter  presented  in 
the  cases.  At  a  glance  we  can  see  that  it  performs  one  important 
office :  it  points  out  which  of  them  are  overruled  1 

In  his  preface  to  this  work,  Prof.  Langdell  states  that  the  num- 
ber of  fundamental  doctrines  is  much  less  than  is  commonly  sup- 
posed. This  is  indeed  true,  but  it  cannot  be  made  to  appear  to 
the  sceptical  mind  by  such  books  as  those  before  us.  It  is  made 
to  appear  by  such  works  as  ''Stephen's  Digest  of  the  Law  of  Evi- 
dence,'* and  "Dicey's  Law  of  Domicile,**  which  latter  we  have 
elsewhere  reviewed  in  this  number.  The  unceasing  multiplication 
of  cases  calls  for  reform  in  the  manner  of  making  law-books ;  and 
such  books  as  those,  and  not  volumes  of  cases  without  head-notes, 
are  the  law-books  of  the  future. 
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Wood's  Mayne  on  Damages.  First  American  Edition.  Wood's  Mayne 
on  Damages.  Third  English  and  First  American  Edition.  By  John  D. 
Mayne,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law ;  late  Fellow  of  Trin- 
ity Hall,  Cambridge.  Adapted  to  the  American  Law  by  H.  G.  Wood. 
Albany  :  John  D.  Parsons,  Jr.     1880. 

The  reputation  of  this  work  in  England  is  so  good  that  no  apology 
is  needed  on  the  part  of  an  American  publisher  for  bringing  out  an 
American  edition  of  it  with  notes.  The  first  English  edition 
appeared  in  1856,  the  third  in  1877.  A  good  American  law-book  on 
a  general  subject  would  have  gone  through  editions  more  rapidly, 
but  this  is  owing  to  the  fact  that  the  legal  profession  being  widely 
scattered  in  this  country,  most  practitioners  are  obliged  to  keep  up 
private  libraries  of  standard  works ;  so  that  the  number  of  lawyers 
who  buy  books  is  much  greater  in  America  than  in  England,  and 
American  law-books  are  correspondingly  cheaper  than  those  pub- 
lished in  England.  Notwithstanding  the  absence  of  an  interna- 
tional copyright-law,  if  English  law-books  could  be  imported  and 
sold  to  the  profession  in  this  country  at  prices  not  greatly  in  excess 
of  those  they  are  accustomed  to  pay  for  American  books,  the  prac- 
tice of  bringing  out  American  editions  of  English  books  would  not 
prevail  to  so  great  an  extent.  The  natural  love  of  fair-dealing 
which  animates  most  men  would  induce  honorable  publishers  to 
prefer  to  import  English  law-books,  and  give  English  authors  the 
benefit  of  the  sale  of  their  books  in  this  country.  If  there  is  any 
one  thing  that  is  shameful  to  Americans,  it  is  the  fact  that  we  have 
steadily  set  our  faces  against  the  establishment  of  an  international 
law  of  copyright.  Every  attempt  to  get  a  favorable  consideration 
of  this  subject  by  Congress  has  been  defeated  by  the  lobbying  of 
dishonest  American  publishing-houses,  aided  by  the  passive  dis. 
honesty  of  the  American  public ;  the  former  preferring  to  make 
profit  out  of  the  vending  of  stolen  goods,  and  the  latter  content  to 
act  the  rdle  of  receivers  of  such  goods,  because  the  law  refuses  to 
punish  the  larceny. 

Three  years  ago,  the  agent  of  an  American  reprint  of  an  English 
encyclopaedia  came  into  our  office  and  asked  us  to  subscribe  for 
that  work.  He  represented  to  us  that  owing  to  the  fact  that  the 
English  publishers  were  obliged  to  pay  a  great  sum  to  the  eminent 
men  who  had  contributed  the  essays  on  the  various  subjects,  and 
that  the  American  house  was  able,  owing  to  the  lack  of  an  interna- 
tional law  of  copyright,  to  reprint  the  volumes  free  from  this  burden, 
the  American  edition  could  be  sold  for  $6  per  volume,  whereas  the 
English  edition  would  cost  f  10.     We  told  him  that  the  reprinting 
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of  such  a  work  without  the  consent  of  its  foreign  publishers  was, 
in  the  eye  of  justice  and  sound  morals,  bald  and  naked  larceny ; 
that  it  was  not  the  less  larceny  because  the  law  refused  to  punish  it 
as  such ;  that  he  presented  himself  in  the  r61e  of  a  vendor  of  stolen 
goods,  and  asked  us  to  become  a  receiver  of  them.  This  we  declined 
to  do,  but  subscribed  for  the  English  edition,  and  have  been  paying 
fifty  per  cent  more  for  it  than  the  American  edition  would  have 
cost  us.  If  we  have  wasted  money  in  doing  this,  we  have  the  sat- 
isfaction of  being  able  to  consult  the  books  with  a  clear  conscience. 

The  absence  of  an  international  law  of  copyright  works  great 
injustice  to  American  authors,  because  it  compels  them  to  compete 
with  reprints  of  foreign  books  on  which  no  royalty  is  paid  to  the 
writers.  By  making  the  pursuit  of  literature  unprofitable  in  this 
country,  it  greatly  restrains  the  growth  of  it.  Under  an  interna- 
tional law  of  copyright,  authors  would  derive  better  compensation 
for  their  work,  both  in  England  and  in  this  country.  Literary 
men,  like  lawyers,  would  be  able  to  make  a  living  out  of  their  pro- 
fession, instead  of  being  mere  pensioners  of  the  government,  hold- 
ing sinecure  positions  at  home  and  abroad.  A  law  that  would 
make  literature  a  self-sustaining  profession  would  correspondingly 
benefit  publishers ;  for  a  greater  number  of  able  men  would  de- 
vote themselves  to  literature  as  a  profession ;  more  good  books 
would  be  written,  and  the  public  appetite  for  good  books,  which 
grows  upon  that  on  which  it  feeds,  would  constantly  call  for  more. 
It  is  impossible  not  to  foresee  that  such  a  state  of  things  would 
greatly  promote  the  diffusion  of  knowledge  and  culture ;  and  if 
books  should  cost  a  little  more  than  under  the  present  state  of  the 
law,  it  would  be  simply  because  the  writers  of  them  would  get  pay 
for  what  they  do,  whereas  at  present  they  do  not. 

In  this  connection,  we  would  call  attention  to  the  fact  that  no 
American  lawyer  has  yet  been  able  to  make  the  writing  of  law- 
books remunerative  as  a  distinct  and  single  occupation.  Kent, 
Story,  Greenleaf,  Parsons,  Cooley,  Dillon,  —  all  of  them,  while 
writing  the  great  works  which  bear  their  names,  had  an  inde- 
pendent living,  in  salaries  derived  from  professorships  in  colleges, 
or  in  seats  on  the  judicial  bench.  Mr.  Bishop  is  the  only  law-writer 
of  age  and  eminence  who,  without  any  of  these  collateral  aids, 
has  steadily  pursued  this  profession  for  many  years.  And  we 
happen  to  know  that  this  great  man,  while  rich  in  all  the  qualities 
that  strengthen  and  adorn  human  character,  while  honored  and 
admired  by  sound  lawyers  wherever  law-books  written  in  the 
English  language  are  read,  is  poor  in  the  possession  of  this  world's 
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goods.  Even  the  degree  of  LL.D.y  which  the  best  American  col- 
leges have  scattered  about  in  a  manner  that  cries  shame,  has  not 
yet  descended  upon  him.  The  chief  reason  why  his  books, 
though  widely  circulated,  have  paid  so  little  for  the  labor  of  writing 
them,  is  that  he  has  been  obliged  to  compete  with  American 
editions  of  English  works  on  the  same  subjects,  on  which  the 
English  authors  are  paid  no  royalty. 

But  we  purpose  to  argue  this  question  of  international  copyright 
only  on  the  grounds  of  honesty  and  decency;  and  we  demand  to 
know  why  a  system  should  be  maintained  in  which  the  printer  and 
publisher  of  a  book  get  full  pay  for  their  work,  while  the  author  is 
only  paid  in  part. 

We  wish  to  state  that  these  observations  are  general  in  their 
nature,  and  are  not  pointed  at  the  present  book.  We  assume  that 
the  publisher  of  this  work  has  not  reprinted  it  without  an  honor- 
able arrangement  with  the  English  author;  at  least,  as  we  have  no 
information  whatever  on  this  point,  our  strictures  must  be  under- 
stood as  not  in  the  least  degree  pointing  to  him. 

Indeed,  we  had  almost  forgotten  that  we  were  reviewing  a  book. 
We  therefore  return  to  the  subject  before  us  to  say  that  we  arc 
highly  pleased  with  this  work.  It  cannot  compete,  as  a  mere  help 
to  American  lawyers,  with  the  great  work  of  Sedgwick,  which  is 
one  of  the  few  American  law-books  which  have  acquired  a  reputation 
in  England,  and  which  are  quoted  as  authority  by  the  English  judges. 
But  we  have  not  turned  to  a  single  page  of  it  without  pleasure  at 
the  author's  style  of  writing  and  methods  of  treatment.  Nor  have 
we  failed  to  notice  how  thoroughly  and  acceptably  the  American 
editor  has  done  his  work.  Many  of  the  topics  embraced  in  it 
have  been  with  us  the  subject  of  special  study,  and  we  are  able  to 
speak  with  some  intelligence  in  recommending  it  to  the  attention 
of  American  lawyers. 

New  Jersey  Equity  Reports,  Vol.  XXXI.  Reports  of  Cases  decided  in 
the  Court  of  Chancery,  the  Prerogative  Court,  and  on  Appeal  in  the  Court 
of  Errors  and  Appeals,  of  the  State  of  New  Jersey.  John  H.  Stewart, 
Reporter.     Vol.  IV.     Trenton,  N.  J. :  MacCrellish  &  Quigley.     1880. 

We  would  call  the  attention  of  the  profession  to  the  fact  that  this 
is  the  only  series  of  American  chancery  reports  published.  This 
fact,  together  with  the  standing  of  the  courts  from  which  it 
emanates,  and  the  further  fact  that  the  reporter  is  so  diligent  as  to 
append  extensive  notes  of  his  own  to  many  of  the  principal  deci* 
sions,  ought  to  commend  this  series  of  reports  to  chancery  lawyers 
in  other  States. 
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Wadb  on  Rbtroactivb  Law.  A  Treatise  on  the  Operation  and  Construction 
of  Retroactive  Laws,  as  affected  by  Constitutional  Limitations  and  Judicial 
Interpretations.  By  Wiluam  P.  Wade,  Author  of  **  Law  of  Notice."  St 
Louis  :  F.  H.  Thomas  and  Company.     1880. 

This  book  comes  to  us  just  before  going  to  press,  and  we  have 
noty  therefore,  had  time  to  examine  it  as  much  as  we  could  wish. 
The  first  thing  which  arrests  the  attention  is  the  very  clear  and 
beautiful  manner  of  its  print.  No  one  is  in  a  position  to  appreciate 
this  as  much  as  the  author  himself.  Accordingly  Mr.  Wade,  in  his 
preface,  very  properly  returns  thanks  to  his  printers  and  publishers. 

This  is  one  of  the  law-books  of  the  future.  The  case-law  of 
England  and  America  has  become  so  voluminous  that  those  who 
undertake  to  write  books  to  aid  practitioners  will  find  it  necessary 
to  break  up  the  great  titles  of  the  law  into  limited  subjects,  in  order 
to  treat  each  subject  in  a  single  volume  with  that  detail  that  is 
necessary  to  meet  the  wants  of  practitioners.  We  of  course  refer 
to  the  wants  of  the  b^st  practitioners.  The  great  body  of  prac- 
tising lawyers  have,  in  respect  of  the  books  which  they  deem  most 
useful  to  them,  wants  as  various  as  the  tongues  of  Babel ;  but  the 
lawyers  who  thoroughly  contest  causes  in  appellate  courts  are  not 
satisfied,  where  their  own  court  of  last  resort  is  silent,  until  they 
have  hunted  down  every  adjudication  on  the  disputed  point.  This 
practice  may  be  sneered  at,  and  those  who  pursue  it  may  be  called 
in  disparagement  ''case  lawyers;"  but  it  cannot  be  suppressed 
until  you  can  suppress  the  tendency  of  American  courts  to  follow 
each  other's  decisions,  and  those  weld  together  a  homogeneous  sys- 
tem of  law.  Several  smaller  law-books  on  special  subjects  have 
lately  been  published  in  England,  and  appear  to  have  met  with 
success.  Not  long  since,  Mr.  Thompson  conceived  the  idea  of 
treating  in  this  way  a  very  limited  branch  of  the  law  of  Corpora, 
tions,  namely,  the  liability  of  stockholders  to  creditors.  Neither 
he  nor  his  publishers  were  able  to  conjecture  what  the  success  of 
the  book  would  be.  It  met  with  a  large  sale,  which  continues 
steadily  at  the  present  time.  The  book  before  us  will  have  the 
same  history.  Lawyers  who  are  able  to  purchase  but  limited  libra- 
ries will  not  buy  it  until  they  need  it ;  they  will  try  and  get  along 
with  the  more  general  works  on  Constitutional  Law,  such  as  those 
of  Cooley  and  Story.  But  finally  an  important  case  will  come 
into  their  hands,  involving  the  validity  of  some  retroactive  statute 
in  a  manner  they  do  not  find  discussed  in  these  general  works,  and 
then  they  will  telegraph  for  Wade*s  book.  It  is  just  such  places 
that  books  of  this  kind  fit. 
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The  multiplication  of  case*law  suggests  that,  in  future,  law-books 
must  be  constructed  on  one  of  three  plans :  — 

I.  Upon  the  plan  of  a  condensed  statement  of  principles,  like 
Cooley  on  Torts,  or  Bliss  on  Code  Pleading,  in  which  the  author 
will  not  attempt  to  collect  all  the  case-law  on  the  subject  of  his 
work,  but  will  cite  as  many  cases  as  his  leisure  will  enable  him  to 
collect. 

3.  Upon  the  plan  of  a  codification  of  the  common  law  on  given 
subjects,  like  Dicey  on  Domicile,  which  we  have  elsewhere  noticed 
in  this  number.  Here,  also,  the  author  will  not  attempt  a  com- 
plete collection  and  presentation  of  the  case-law. 

3.  Books  like  the  one  before  us,  on  limited  topics  of  the  law,  in 
which  all  the  case-law  is  collected  and  the  subject  is  treated  in  detail. 

Books  of  the  two  former  kinds  will  always  be  most  useful  for  the 
study  of  the  law ;  books  of  the  last  kind  will  be  most  useful  in  its 
practice. 

With  respect  of  his  manner  of  treating  the  subject  chosen,  we 
find  that  Mr.  Wade  has  examined  and  cited  about  1,800  cases.  One 
might  suppose  that,  having  a  subject  so  limited  before  him,  he  would 
illustrate  it  by  setting  out  the  important  cases  in  detail,  as  Mr. 
Evans  has  done  in  a  book  elsewhere  reviewed.  This  is  just  what 
Mr.  Wade  does  not  do.  He  states  succinctly  what  the  courts  rule 
on  each  particular  subject ;  he  gives  the  reasons  on  which  they  pro- 
ceed ;  he  occasionally  does  this  by  quoting  briefly  from  a  judicial 
opinion,  but  never  so  freely  as  unnecessarily  to  swell  his  text ;  and 
the  whole  is  interspersed  with  comparisons,  comments,  and  opinions 
of  his  own.  This  is  done  in  what  we  conceive  to  be  the  correct 
iaw-style,  —  a  style  which  essentially  resembles  the  historical  style  ; 
for  what  is  such  a  law-book  as  this  but  a  history  of  what  the  courts 
have  decided  ?  The  style  is  perspicuous ;  the  discussion  advances 
easily ;  there  is  no  hitching  or  clubbing ;  the  author  is  never  at  a 
loss  for  a  word,  and  never  fails  to  apprise  the  reader  of  what  he 
means.  He  has  opinions,  as  indeed  every  law-writer,  at  least 
every  American  law-writer  who  is  fit  for  the  business  he  has  under 
taken,  must  have.  These  opinions  are  never  obtruded  upon  the 
reader  offensively.  They  are  in  the  nature  of  suggestions,  exciting 
thought,  inviting  comparisons  of  the  conflicting  views  of  courts, 
and  giving  point  and  zest  to  the  discussion. 

We  predict  that  this  book  will  do  much  toward  giving  Mr.  Wade 
a  solid  reputation  as  a  sound  lawyer  and  a  skilful  writer.  That  it 
will  be  found  highly  useful  to  judges  and  practitioners  is  beyond 
question. 
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The  Dartmouth  Collegb  Causes  and  the  Supreme  Court  of  the 
United  States.  By  John  M.  Shirley.  St  Louis :  G.  I.  Jones  &  Com- 
pany.    1879. 

The  thoroughly  educated  lawyer  has  learned  more  than  he  has 
found  in  his  law-books.  A  well-founded  understanding  of  the 
principles  on  which  the  rules  of  the  law  rest,  and  a  complete 
familiarity  with  the  decisions  of  the  courts  on  all  mooted  points 
both  in  regard  to  the  law  and  the  practice,  do  not  together  fully 
equip  him  for  the  contests  of  the  forum.  He  must  be  a  care- 
ful student  of  human  nature,  and  must  understand  particularly  the 
mental  characteristics,  the  predilections,  the  passions,  and  the 
foibles  of  the  judges  whom  he  addresses.  He  learns  these,  gener- 
ally, by  personal  experience ;  though  often  much  of  the  necessary 
information  is  acquired  through  the  gossip  of  the  lawyers  out  of 
court.  When  the  retired  veteran  "shoulders  his  crutch  and 
shows  how  fields  were  won,"  young  practitioners  who  are  quick 
and  ready-witted  take  lessons  in  the  study  of  human  nature  as  it 
exhibits  itself  on  the  bench.  And  though  the  tales  chronicled 
are  of  cases  contested  before  judges  long  since  departed,  they 
possess  a  curious  sort  of  interest  for  all  who  are  interested  in  the 
argumentum  ad  hominem.  The  gossip  of  lawyers  generally  treats 
of  contests  in  the  forum,  and  furnishes  not  only  a  harmless  and 
pleasant  pastime,  but  frequently  a  useful  one.  The  book  before 
us  is  a  chronicle  of  all  the  collectible  outside  incidents  connected 
with  a  most  celebrated  case,  decided  "'tis  sixty  years  since."  The 
writer  is  a  most  admirable  gossip.  He  has  had  the  advantage  of 
unusual  facilities  for  the  collection  of  material,  and  has  ransacked 
libraries,  public  and  private  papers,  records,  and  contemporaneous 
correspondence  with  a  diligence  evidently  born  of  enthusiasm. 
Those  who  read  Mr.  Shirley'^  articles  on  the  same  subject,  pub- 
lished serially  in  this  Review  in  1876  and  1877,  cannot  safely 
suppose  they  have  measured  his  powers  in  this  respect;  for  the 
present  work  shows  great  accretions  to  the  original  sketches,  in 
all  departments,  so  great  that  we  have  now  a  handsome  volume 
of  444  pages.  Throughout  these  pages,  incident,  anecdote,  his- 
tory, biography,  jurisprudence,  argument,  brief,  discussion,  and 
criticism  are  interspersed  in  kaleidoscopic  succession.  As  a  trea- 
tise, or  a  legal  or  critical  argument,  the  book  would  be  open  to 
serious  objections.  As  a  gossip,  however,  the  author  is  simply 
inimitable.  The  pioneers  in  whose  enterprise  the  Dartmouth  Col- 
lege found  its  inception,  their  successors  who  for  half  a  century 
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managed  its  affairs,  the  statesmen  and  politicians  who  fomented 
the  now  famous  litigation,  the  eminent  counsel  who  argued  the 
cause,  and  the  more  eminent  judges  who  decided  it,  are  here  illus- 
trated, individually,  morally,  politically,  denominationally,  and 
professionally,  and  in  all  these  different  respects  with  the  utmost 
familiarity.  Had  Mr.  Shirley  been  valet  de  chambre  to  each  of 
these  historic  personages,  he  could  not  more  effectually  have  dis- 
played to  us  the  unheroic  side  of  their  various  characters.  Not 
only  the  law  of  the  celebrated  Dartmouth  College  cause  has  been 
here  treated,  but  its  history  also,  as  well  as  its  politics,  its  theology, 
its  ethics,  and  its  social  economy.  In  short,  the  case  is  analyzed, 
turned  inside  out,  and  dissected  as  with  the  scalpel  of  an  anatomist. 

It  must  not  be  understood  from  these  remarks  that  the  only  aim 
of  Mr.  Shirley  has  been  to  shine  as  a  raconteur.  This  little  book 
has  a  mission.  Its  author,  impressed  with  a  conviction  that  the 
decision  of  the  Supreme  Court  of  the  United  States  in  the  Dart- 
mouth College  case  was  inherently  and  radically  wrong,  utterly 
indefensible  in  reason,  and  tending  to  and  productive  of  vicious 
results,  has  sought  to  demonstrate  his  theory  by  both  the  inside  and 
outside  history  of  the  case,  the  manner  in  which  it  was  prosecuted, 
and  the  conduct  of  those  engaged  in  it.  That  very  respectable 
class  of  critics  who  are  engaged  in  the  modern  crusade  against  the 
doctrine  announced  in  the  case  will  welcome  Mr.  Shirley  as  a 
redoubtable  champion  of  their  cause.  Those,  on  the  other  hand, 
who,  like  the  reviewer,  find  after  all  the  renewed  discussion  no 
sufficient  reason  to  dissent  from  the  conclusions  of  Marshall  and 
Story,  will  give  as  hearty  a  welcome  to  this  book  as  do  those  who 
agree  with  the  author's  conclusions.  For  it  seems  quite  certain  that 
no  stronger  case  can  be  made  against  the  decision  in  4  Wheaton 
than  is  here  made ;  and  the  objections  presented  by  Mr.  Shirley 
must  fail  to  convince  the  candid  mind,  notwithstanding  his  ear- 
nestness. If  under  his  crucial  tests  the  decision  is  no  worse  shaken, 
it  is  likely  to  hold  sway  for  another  sixty  years  at  least. 

The  principal  objections  urged  by  him  to  the  force  of  this  decision 
may  be  stated  to  be,  firsts  that  the  construction  of  the  clause  of 
the  Federal  Constitution  known  as  "  the  obligation  clause,"  in 
the  convention  which  framed  it,  did  not  go  so  far  as  to  include 
legislative  contracts  in  charters  of  incorporation ;  second^  that  the 
trustees  of  the  college  who  prosecuted  the  case,  as  well  as  their  lead- 
ing counsel,  Webster,  did  not  rest  their  main  confidence  in  the  case 
upon  ''  the  obligation  clause,"  but  brought  cumulative  suits  for  the 
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purpose  of  raising  Other  questions;  and  thirds  that  outside  influences 
were  brought  to  bear  upon  some  of  the  judges,  after  the  argument 
and  before  the  decision  of  the  case,  to  lead  them  to  concur  with 
Marshall  and  Washington.  As  to  the  first  two  objections,  it  would 
seem  to  suffice  to  advert  merely  to  the  fundamental  proposition  that 
neither  the  constructions  of  legislators  nor  the  convictions  nor 
doubts  of  counsel  are  at  all  conclusive  on  the  courts  in  a  matter  of 
constitutional  or  statutory  interpretation.  Granted  that  the  Con- 
stitutional Convention  did  not  contemplate  the  result  attained  in 
the  College  case,  that  Woodward's  counsel  thought  that  result  a  fan- 
ciful interpretation,  and  that  even  Webster  had  not  a  most  abiding 
faith  in  such  an  interpretation  prior  to  the  decision,  still  the  only 
question  before  the  Supreme  Court  was,  did  the  language  of  ''the 
obligation  clause,"  in  legal  view,  cover  the  case  of  such  a  charter 
as  a  legislative  contract ;  and  this  is  a  question  no  longer  for  legis- 
lative discussion,  but  for  judicial  investigation  under  the  well-settled 
principles  of  legal  interpretation ;  and  the  only  question  before 
us  now  is,  are  the  arguments  and  reasoning  of  Marshall,  Story,  and 
Washington  sufficient  to  our  minds  to  justify  their  conclusions.  As 
to  the  third  objection  named  above,  the  facts  collected  by  Mr. 
Shirley  show  that  printed  arguments  upon  the  cause  were  submitted 
to  some  of  the  judges  after  the  hearing  of  the  cause  and  the  adjourn- 
ment of  the  court,  and  indicate  a  possibility  only  that  such  printed 
arguments  were  influential  in  leading  those  judges  to  concur  with 
their  brethren.  This  is  but  a  possibility ;  the  fad  of  any  such 
influence  is  purely  conjectural ;  and  even  it  be  considered  proven, 
nothing  at  all  approaching  corruption  is  shown.  These  trifles  are 
''  confirmation  strong"  to  Mr.  Shirley.  But  as  to  Justices  Marshall, 
Story,  and  Washington,  who  wrote  the  opinions  of  the  court,  even 
the  intense  Edisonian  light  thrown  upon  them  by  Mr.  Shirley 
reveals  no  imputation  of  so  much  as  an  impropriety  in  their  con- 
sideration and  determination  of  the  cause.  He  is  convinced  that, 
as  a  result  of  their  respective  mental  constitutions,  they  "  could 
not  help  it;"  and  in  this  we  may  agree  with  him,  though  in  so 
agreeing  we  do  not  forget  that  the  true  test  of  their  decision  is  still 
the  strength  and  inherent  correctness  of  the  reasons  they  adduce. 
Lastly,  all  Mr.  Shirley's  previous  criticisms  are  confirmed  when 
he  finds,  as  he  supposes,  that  in  late  cases  the  present  Supreme 
Court  has  found  it  necessary  to  retreat  somewhat  from  the  advanced 
position  occupied  in  the  College  case.  True,  it  has  several  times 
lately  been  suggested  that  there  was  a  discrepancy  between  that 
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case  and  the  conclusions  reached  in  the  Granger  cases  in  94  U.  S. 
Reports.  But  this  seems  to  us  a  pure  assumption.  The  cases 
referred  to  by  Mr.  Shirley,  in  which  "the  obligation  clause"  was 
held  to  be  not  violated,  are  plainly  distinguished  from  the  College 
case  by  their  facts.  In  Munn  v,  Illinois,  ''the  obligation  clause" 
was  not  under  consideration ;  while  in  the  Granger  cases  in  94  U. 
S.y  and  the  class  of  cases  of  which  Farrington  v,  Tennessee  (95  U. 
S.  679)  is  an  example,  the  limits  upon  the  legislative  contract  in 
•the  charter  are  obvious.  Doubtless  the  Supreme  Court  of  the 
United  States  have  a  comprehensive  view  of  the  whole  field  cov- 
ered by  '*  the  obligation  clause/'  and  not  only  see  the  entire  con- 
sistency of  their  various  decisions  on  the  subject,  but  can,  when 
necessary,  formulate  such  a  statement  of  the  law  on  the  subject  as 
will  show  the  entire  harmony  of  the  Granger  and  other  late  cases 
with  the  College  case.  It  is  scarcely  possible  that  any  such  vindi- 
cation of  the  latter  case  has  been  rendered  necessary  by  Mr.  Shir- 
ley's attack,  severe  and  earnest  as  it  is. 

E well's  Evans  on  Agency.  A  Treatise  upon  the  Law  of  Principal  and 
Agent  in  Contract  and  Tort  By  Wiluam  Evans,  B.A.  (Oxon.),  and  of  the 
Inner  Temple,  Esq.,  Barrister-at-Law.  Edited  and  annotated  by  Mar- 
shall D.  EwELL,  LL.D.,  Professor  in  Union  College  of  Law,  Chicago, 
and  Author  of  "A  Treatise  on  the  Law  of  Fixtures,"  '* Leading  Cases  on 
Disabilities,"  etc.     Chicago:  Callaghan  &  Co.     1S79. 

This  book  has  already  had  quite  a  history.  While  the  author 
had  it  in  preparation,  it  went  through  the  English  Law  Times  in  a 
series  of  articles.  During  this  time.  Dr.  Wharton  had  his  work  on 
Agency  in  preparation.  When  Dr.  Wharton's  work  came  out,  the 
Law  Times  boldly  accused  him  of  appropriating  matter  contained 
in  this  work,  without  credit.  That  journal  could  not  controvert 
the  right  of  us  Americans  to  appropriate  the  writings  of  foreign 
authors  without  paying  for  them  ;  the  gravamen  of  its  complaint 
was  that  it  had  been  done,  in  this  instance,  without  making  the 
proper  acknowledgment.  This  brought  Mr.  Bishop  to  the  front  in 
a  letter  to  the  Law  Times,  in  which  he  made,  in  substance,  the  same 
accusations  against  Dr.  Wharton,  touching  the  manner  in  which  he 
had  made  use  of  the  writings  of  other  authors.  Towards  these 
attacks  Dr.  Wharton  maintained  a  dignified  silence,  and  the  Amer- 
ican public  naturally,  and  perhaps  justly,  assumed  that  he  had  been 
wronged ;  and  at  the  same  time  concluded  that  a  work  of  which  so 
eminent  a  writer  had  liberally  availed  himself  was  a  good  one.  We 
express  no  opinion  as  to  the  controversy,  nor  have  we  the  highest 
opinion  of  Dr.   Wharton's  work  on  Agency.     Indeed  we  think 
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that  a  writer  of  his  learning  and  experience  ought  to  have  made  it 
a  great  deal  better.  But  whatever  may  be  its  demerits,  it  is,  in  our 
judgment  greatly  more  valuable  as  an  aid  to  the  American  practi- 
tioner than  the  work  before  us.  In  our  candid  opinion,  this  book 
and  Harris's  Criminal  Law,  which  we  have  elsewhere  noticed,  go  to 
show  that  no  English  author,  known  or  unknown,  can  write  a  book 
on  a  general  title  of  the  law  so  indifferent  that  some  American 
house  will  not  take  it  up  and  reprint  it  with  American  notes. 

England  is  the  greatest  commercial  nation  on  earth  ;  and  not  only 
this,  but  the  greatest  commercial  nation  the  world  has  ever  seen. 
Ships  of  its  merchants  lie  at  anchor  in  every  harbor  of  the  world 
and  spread  their  sails  on  every  sea.  It  is  the  banker  and  usurer  of 
all  nations.  Its  merchants,  banks,  and  insurance  companies  have 
agencies  in  every  considerable  city  on  the  globe.  Its  corporations, 
which  from  their  very  nature  can  only  act  through  agents,  transact 
every  species  of  business,  in  every  known  quarter  of  the  earth. 
There  are  no  questions  with  which  the  courts  of  such  a  country  are 
nearly  so  much  busied  as  those  which  concern  the  rights,  powers, 
duties,  and  responsibilities  of  agents.  We  know  that,  reaching 
back  more  than  a  hundred  years,  the  judicial  reports  of  England, 
both  of  the  courts  of  law  and  equity,  teem  with  decisions  on  this 
subject.  We  should  reasonably  expect,  then,  that  an  English  law- 
book which  treated  this  subject  thoroughly,  giving  a  history  of  the 
English  case-law  relating  to  it,  would  cite  many  thousand  cases, 
and  would  contain  at  least  two  volumes  of  matter  written  in  a  con- 
densed form.  So  far  from  doing  this,  the  author  of  this  book  has 
cited  less  than  twelve  hundred.  Instead  of  writing  up  this  mate- 
rial in  a  concise  form,  he  has  adopted  the  primitive  style  of  writing 
pursued  by  many  English  authors.  This  style  consists  in  stating  a 
proposition  at  the  commencement  of  a  subdivision,  and  then,  in 
support  of  it,  in  setting  out  with  great  fulness  case  after  case  in  the 
text.  To  illustrate,  take  at  random  page  328.  After  stating  cer- 
tain propositions,  he  goes  on  :  "  The  following  cases  sufficiently 
illustrate  the  above  propositions  :  — 

*' In  Shields  u.  Blackburne,  decided  in  1879,  the  defendant,  a 
general  merchant,  undertook"  —  [here  follow  several  sentences 
stating  the  facts  of  the  case  ;  after  which  he  continues  :] 

**  Lord  Loughborough  agreed  with  Sir  William  Jones"  — [here 
he  goes  on  in  a  long  paragraph  stating  what  Lord  Loughborough 
thought,  what  his  lordship  acknowledged,  etc.     He  continues:] 

**  Mr.  Justice  Heath  said  "  —  [he  then  quotes  at  length  from  the 
opinion  of  Mr.  Justice  Heath.] 
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Now  all  this  occupies  a  page  and  a  half,  and  it  is  a  fair  specimen 
of  what  constantly  occurs  throughout  the  work.  It  is  very  easy  to 
write  law-books  on  this  plan ;  and  there  are  cases  in  which  this 
plan  may  and  ought  to  be  pursued.  It  may  well  be  done  where  the 
author  is  writing  a  monograph  on  a  special  subject.  Here  the 
number  of  cases  will  be  found  so  limited  that  the  author  can  cite 
them  all,  and  yet  state  in  detail  what  each  case  rules.  It  must  be 
done  where  an  author  writes  on  a  subject  resting  in  a  number  of  dif- 
ferent statutes.  Such  a  subject  has  not  sufficient  horoogeneousness 
to  enable  him  to  mass  his  citations  of  cases  to  general  statements  of 
doctrine.  He  must  state  how  the  particular  provisions  of  the  stat- 
utes are  construed  ;  he  must  state  distinctly  the  rulings  made,  and 
the  reasons  on  which  the  courts  proceeded.  He  must  do  this, 
because  with  such  a  subject  it  is  all  he  can  do.  But  when  he  under- 
takes to  write  upon  some  great  title  of  the  law,  like  that  of  Agency, 
where  the  body  of  adjudications  is  very  numerous,  he  must  either 
select  a  few  cases,  as  the  present  writer  has  done,  and  omit  from 
consideration  the  great  mass  of  them,  or  else  he  must  content  him- 
self with  stating  briefly  the  established  rules  and  their  exceptions, 
indicating  with  brevity  the  reasons  on  which  they  rest,  and  with 
still  greater  brevity  their  applications,  leaving  his  reader  for  fuller 
information  to  the  books  of  reports  to  which  his  work  is  a  com- 
plete guide  and  index.  The  real  defect  of  a  book  on  a  general 
topic  constructed  on  the  present  plan  is  that  it  does  not  give,  even 
in  a  condensed  form,  a  complete  statement  of  the  state  of  the  law 
on  any  subject  as  it  rests  in  the  adjudications.  We  could  substan- 
tiate this  statement  by  pointing  out  several  topics  where,  to  our 
knowledge,  the  English  cases  are  imperfectly  collected, — such  as 
the  liability  of  corporations  for  the  frauds  of  their  directors  and 
managing  agents;  the  obligations  of  promoters  in  their  dealings 
with  those  who  are  to  form  the  proposed  corporation  ;  the  doctrine 
of  respondeat  superior  considered  with  reference  to  the  torts  of 
agents;  and  others. 

On  the  other  hand,  we  think  the  manner  in  which  Mr.  Evans 
summarizes  the  doctrines  of  the  cases  of  which  he  makes  use  is 
admirable.  This  is  especially  noticeable  in  his  chapter  (IX.)  on 
the  liability  of  masters  for  injuries  to  their  servants.'  This  chap- 
ter, we  suggest,  is  improperly  entitled  "Liability  of  Employer 
for  Injury  caused  by  Negligenee  of  FellaW'Servanty  The  scope 
of  the  discussion   embraces  every  ground   on  which  the  master 

<  See  pages  680-684. 
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is  liable  to  his  servant,  although  the  cases  are  not  completely  col- 
lected. 

The  annotations  of  Dr.  Ewell  are  as  brief  as  the  text  of  Mr. 
Evans  is  expansive  and  diffuse.  He  has  cited  twice  as  many  cases 
as  his  author,  and  we  do  not  believe  he  has  occupied  one  tenth  as 
much  space. 

We  incline  to  think  that  this  book,  placed  side  by  side  with  works 
on  the  same  subject  by  our  own  writers,  will  be  found  useful  to 
American  practitioners.  From  the  clear  manner  in  which  legal 
principles  are  stated,  we  think  it  worthy  of  an  examination  by  in- 
structors in  law-schools. 

Like  all  the  books  of  this  enterprising  firm,  it  is  well  printed  and 
bound. 
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VI.  —  DIGEST  OF  CASES  REPORTED  IN  THE  AMER- 
ICAN LA  W  PERIODICALS  SINCE  THE  DECEMBER- 
yANUARY  NUMBER, 

PREPARED   BY   AMOS   B.  CASSELMAN,  ESQ.,  OF   THE   ST.  LOUIS    BAR. 

[The  purpose  of  this  department  of  the  Reyisw  is  to  advise  the  profession 
of  all  the  points  decided  in  the  latest  reported  cases  of  importance,  and  to 
show  how  complete  reports  of  the  same  may  be  obtained.  To  this  end,  a 
syllabus  of  each  case  is  given,  together  with  the  name,  date,  and  page  of  the 
journal  where  the  case  is  reported.] 


NAMB. 


ABBREVIATION. 


ADDRESS. 


PUBLISHED. 


Albany  Law  Journal. 
American  Law  Record. 
American  Law  Register. 
American  Law  Review. 
Central  Law  Journal. 
Chicago  Legal  News. 
Internal  Revenue  Record. 
Legal  Intelligencer, 
Memphis  Ijaw  Journal. 
New  Jersey  Law  Journal. 
North- Western  Reporter. 
Pacific  Coast  Law  Journal. 
Reporter. 

Southern  Law  Journal  ( 
and  Reporter.  ) 

Texas  Law  Journal. 
Virginia  Law  Journal. 
Washington  Law  Reporter. 
Weekly  Jurist. 
Weekly  Notes  of  Cases. 
Western  Jurist. 
Wisconsin  Legal  News. 


Alb.  L.  J. 
Am.  L.  Rec. 
Am.  L.  Reg. 
Am.  L.  Rev. 
Cent.  L.  J. 
Ch.  Leg.  N. 
Int.  Rev.  Rec. 
Leg.  Int. 
Memphis  L.  J. 
N.  J.  L.  J. 
N.  W.  Rep. 
PacCoastL.  J. 
Rep. 


Albany,  N.  Y. 
Cincinnati,  O. 
Philadelphia,  Pa. 
Boston,  Mass. 
8t.  Louis,  Mo. 
Chicago,  in. 
Washington,  D.  C. 
Philadelphia,  Pa. 
Memphis,  Tenn. 
Newark,  N.  J. 
St.  Psul,  Minn. 
San  Francisco,  Cal. 
Cambridge,  Mass. 


South.  L.J.  AR.  Nashville. 

Texas  L.  J.  Tvler,  Tex.is. 

Va.  L.  J.  Richmond,  Va. 

Wash.  L.  Rep.  Washington,  D.  C. 

Week.  Jur.  Bloomington,  111. 

W.  N.  C.  PhUadelphia.Pa. 

West.  Jur.  Des  Moines,  Iowa. 

Wis.  Leff.  N.  MUwaukee,  Wis. 


Weekly. 

Monthly. 

Monthly. 

Monthly. 

Weekly. 

Weekly. 

Weekly. 

Weekly. 

Monthly. 

Monthly. 

Weekly. 

Weekly, 

Weekly. 

Monthly. 

Weekly. 

Monthly. 

Weekly. 

Weekly. 

Weekly. 

Monthly. 

Weekly. 


PRICE. 

15 
60 
50 
50 

10 


35 

» 
S5 
90 

SO 


50 
10 
15 
90 
50 
10 


Admiralty.  —  Comity  of  nations — Enforcement ,  in  admiralty  courts,  of  for- 
eign  decrees.  —  It  is  the  duty  of  the  admiralty  court  of  one  nation  —  a  duty 
arising  from  international  comity — to  enforce  the  decree  of  an  admiralty 
court  of  another  nation  upon  a  subject  over  which  the  latter  had  jurisdiction. 
Accordingly,  where  an  English  vessel,  after  having  collided  with  and  sunk 
a  Portuguese  one,  put  into  Lisbon,  and  was  there  proceeded  against  and  a 

1'udgment  for  damages  from  the  collision  rendered  against  it  in  the  courts  of 
'ortugal,  held,  that  the  English  admiralty  court  would  entertain  a  suit  to 
enforce  the  Judgment  in  rem.  —  The  City  of  Mecca,  £ng.  High  Ct.  of  Just, 
Alb.  L.  J.,  Jan.  10,  p.  80. 

AoENCT.  —  Special  agent  —  Authority  of  —  A  special  agent,  authorized  to  sell 
a  horse,  is  not  thereby  authorized  to  warrant  the  qualitv  on  behalf  of  his 
principal. — Cooiey  v.'Perrine,  Sup.  Ct  N.  J.,  Cent  L.  J.,  Dec.  19,  p.  492. 

Ratification  by  principal.  —  An  action  to  recover  the  price  of  a  horse  sold 


by  a  special  agent,  brought  after  it  has  ceased  to  be  practicable  to  avoid  the 
sale  and  restore  theven()ee  and  vendor  to  their  original  positions,  — e.g.,  after 
the  horse  has  died  in  posse!>sion  of  the  vendee,  —  does  not  constitute  a  rati- 
fication of  an  unauthorized  warranty  of  quality  made  by  such  agent  — 
Ibid. 
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Agknct — Continued. 

Authority  of  mate  of  freighting  vessel,  —  The  owners  of  a  freighting  vessel 

are  not  liable  for  the  Toss  of  floating  stages  which  were  towed  by  the  vessel, 
under  an  a^eement  by  the  mate  that  he  would  take  care  of  them,.  Such  an 
agreement  is  beyond  the  scope  of  the  employment  of  the  mate,  and  even  of 
the  master.  If  the  owners  are  not  liable,  the  vessel  itself  is  not  liable.  — 
Walsh  9.  The  Bark  Carl  Hanstead,  U.  S.  Dist  Ct.  N.  J.,  N.  J.  L.  J«»  Jan.,  p. 
118. 

Appbal.  —  Enforcement  of  decree  of  reversal —  Order  for  restitution,  — It  ia 
error  in  a  court,  for  the  purpose  of  enforcing  a  decree  of  the  Supreme  Court, 
to  engraft  thereon  an  oraer  of  restitution  not  contained  in  it  In  a  contest 
over  a  fund  in  court,  a  decree  was  made  awarding  the  fund  to  one  H.  More 
than  thirtv  days  after  this  decree  of  distribution,  the  prothonotary,  under  the 
order  of  tbe  court,  paid  the  fund  to  U.  Nearly  a  year  afterwards,  N.,  whose 
claim  to  the  fund  had  been  rejected  by  the  court,  took  an  appeal  to  the 
Supreme  Court;  the  appeal  was  sustained,  the  decree  of  the  court  below 
reversed,  and  the  **fund  in  court"  awarded  to  N.  The  court  below,  upon 
the  return  of  the  record,  made  an  order  of  restitution,  directing  H.  to  pay  the 
money  a^^in  into  court.  Held  to  be  error.  —  Hughes's  Appeal,  Sup.  Ct. 
Pa.,  W.  N.  C,  Dec.  4,  p.  618. 

Arbitration.  —  Reference  to  arbitrators  of  qiiestions  of  law  and  fact, — 
Where  the  merits  in  law  and  in  fact  are  referred  to  an  arbitrator  of  compe- 
tent knowledge,  and  there  is  not  any  question  reserved  by  him,  the  court 
will  not  open  the  award,  unless  sometning  can  be  alleged  amounting  to  a 
perverse  misconstruction  of  the  law,  or  misconduct  on  tne  part  of  the  arbi- 
trator. —  City  of  Portsmouth  r.  Norfolk  Countv,  Sup.  Ct.  Ya.,  Va.  L.  J., 
Oct,  p.  627. 

Same, —  Where  arbitrators  mean  to  decide  according  to  law,  and  they 


mistake  the  law  in  a  palpable  material  point,  the  award  will  be  set  aside. 
But  their  decision  upon  a  doubtful  point  of  law,  or  in  a  case  where  the 
question  of  law  is  designedly  left  to  their  judgment,  will  generally  be  held 
conclusive.  It  must  appear  they  grossly  mistook  the  law;  and  the  court 
will  not  interfere  merelv  because  it  would  have  given  a  difierent  decision  in 
the  particular  case.  —  Ibid, 

AsaiONMENT.  —  What  may  be  assigned,  although  contingent,  — Equity  will  sup- 
port an  assignment  of  a  debt,  conditional,  uncertain  in  amount,  or  contingent, 
yet  possible  to  become  due ;  for  instance,  where  a  party  is  under  an  engage- 
ment for  a  term  of  time,  especially  if  he  has  entered^upon  his  duties,  although 
liable  at  any  time  to  be  removed,  he  has  an  assignable  interest.  —East  Lewis- 
burgh  Lumber,  etc.,  Co.  v.  Marsh,  Sup.  Ct  Pa.,  Leg.  Int,  Jan.  2,  p.  6. 

Baotcruptcy. — False  and  fraudulent  veiiiion  filed  by  creditors,  by  procure- 
ment of  bankrupt  —  Discharge.  —  W  nere  a  bankrupt  procures  a  false  and 
fraudulent  petition  to  be  filed  by  his  creditors,  with  intent  to  procure  a  dis- 
charge which  he  could  not  obtain  by  voluntary  proceedings,  every  movement 
he  makes  upon  the  basis  of  such  petition  is  in  contempt  of  court,  and  his 
proceedings  to  obtain  a  discharge  will  be  perpetually  stayed  unless  he  shall 
comply  with  such  reasonable  terms  for  pyr^ing  himself  of  the  contempt  as 
shall  be  imposed  upon  him. — In  re  William  Lalor,  U.  S.  Dist*  Ct.  N.  J., 
N.  B.  R.,  Oct,  p.  268. 

Chattel  Mortoaoe.  —  Must  be  recorded  where  the  individual  members  of  a 
firm  reside,  not  where  the  firm  does  business.  —  The  New  York  statute  in  re- 
lation to  cnattel  mortgages  construed :  HeM.,  that  a  chattel  mortgage  by  a 
firm  upon  firm  property  is  void,  as  against  creditors,  subsequent  purchasers, 
and  mortgagees  in  good  faith,  unless  filed  in  the  towns  or  cities  where  the 
individual  members  of  the  firm  respectively  reside.  It  is  not  sufficient  to 
file  in  the  town  or  city  where  the  partners  conduct  the  firm  business.  —  Stew- 
art V,  Piatt,  U.  S.  Sup.  Ct,  Wash.  L.  Rep.,  Jan.  6,  p.  2. 
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Common  Carriers.  —  Oonimct  between  different  railroad  linea  for  trsiM- 
porting  ears  —  Loss  of  ears  by  fire — Jjiabiliiy,  —  Under  an  a&^reement 
oetween  two  railroad  companies,  one  of  the  parties  was  to  receive  from  time 
to  time  certain  freightpcars  of  the  other  at  a  junction  of  the  lines,  and  for- 
ward the  same  with  the  freight  to  points  along  its  own  line,  and  return  the 
same  to  the  junction,  loadeaor  empty,  both  parties  to  share  in  the  profits  of 
the  transportation ;  the  owner  of  the  cars  to  receive  in  addition  a  stipulated 
compensation  for  such  use.  While  being  so  used  by  defendant,  the  cars  were 
destroyed  b v  fire,  without  fault  or  negligence  amounting  to  want  of  ordinary 
care.  HelOt  that  the  defendant  was  not  liable  for  the  k>ss,  either  as  a  com- 
mon carrier,  bailee  for  hire,  or  otherwise.  —  St  Paul,  etc,  K.  Co.  «.  Minne- 
apolis, etc,  K  Co.,  Sup.  Ct  Minn.,  Rep.,  Nov.  26,  p.  688. 

Limiiation  of  liability  for  baggage  by  carrier  of  paesengere, — It  is  com- 
petent for  a  passenger-carrier,  by  specific  regulations  distinctly  brou^t  to 
the  knowledge  of  the  passenger,  which  are  reasonable  and  not  inconsistent 
with  any  statute  or  its  duties  to  the  nublic,  to  protect  itself  against  llabilitv, 
as  insurer,  for  baggage  exceeding  a  fixed  amount  in  value,  except  upon  adifi- 
tional  compensation  proportioned  to  the  risk. — New  York  Central,  etc,  R. 
Co.  V,  Fraloff,  U.  S.  Sup.  Ct.,  Cent  L.  J.,  Nov.  28,  p.  482;  Alb.  Ii.  J.,  Nov. 
22,  p.  409. 

What  is  baggage,  —  To  the  extent  that  articles  carried  by  a  passenger  for 

his  personal  use  when  travelling  exceed  in  quantity  and  value  such  as  aro 
ordinarily  or  usually  carried  by  passengers  of  like  station  and  pursuing  like 
journeys,  they  are  not  baggage  for  wiiich  the  carrier,  by  general  law,  is 
.  responsible  as  insurer.  —  Ibid. 

Conspiracy.  —  Of  workmen  to  atop  work  nmultaneoualy,  — M.  and  seventeen 
others,  employed  by  K  as  joumejrmen  tailors,  conspired  together  to  stop 
work  simuUaneousIy  and  return  their  work  in  an  unfinished  condition.  This 
intention  they  carried  out,  and  R.  was  damaged  in  losing  the  money  which 
he  would  have  received  from  the  completed  garments,  as  well  as  by  the  loss 
of  customers  and  the  injury  to  the  character  of  his  house  for  punctuality. 
Held,  that  the  facts  constituted  a  good  cause  of  action  against  M.  and  hu 
associates.  —  Mapstrick  v.  Ramage,  Sup.  Ct.  Neb.,  Cent  L.  J.,  Dec  19, 
p.  486. 

Club.  —  Power  to  expel  members  —  Necessity  of  notice  and  hearing  —  /f^'tme- 
tion,  —  The  committee  of  a  club,  in  proceeding  under  a  rule  which  gives 
them  power  to  expel  a  member  of  the  club  for  misconduct,  are  bound  tu  act 
accoraing  to  the  ordinary  principles  of  justice,  and  are  not  to  convict  a  mem- 
ber of  a  ^pLve  oflTence,  which  shall  warrant  his  expulsion  from  the  dub, 
without  giving  him  a  fair,  adequate,  and  sufficient  notice,  and  an  opportu- 
nity of  meeting  the  accusations  Drought  against  him,  and  of  either  defending 
or  palliating  his  conduct;  and  where  such  notice  has  not  been  given,  the 
court  will  interfere  by  injunction  restraining  the  committee  from  canying  out 
their  resolution  to  expel  the  member.  —  Fischer  v,  Keane,  Eng.  Ct  Ch.,  Ch. 
Leg.  N.,  Dec  20,  p.  1124. 

Constitutional  Law.  —  Summary  seiture  of  ]9rioate  property  by  minnct- 
pal  authorities  —  Statute  authorizing  such  seizure  unccnstUutionaL  —  A 
statute  which,  under  the  pretext  of  preserving  the  public  morals,  provides 
for  the  seizure  of  private  property,  should  also  provide  a  summary  mode  of 
judicial  proceedings  for  determining  whether  it  is  the  kind  of  property,  and 
was  used  or  held  for  the  purposes  condemned  by  it ;  and  not  so  providing,  is 
unconstitutional  and  voio.  —  Lowry  v.  Rainwater,  Sup.  Ct  Mo.,  Cent  L.  J., 
Jan.  9,  p.  29. 

Same,  —  The  act  of  the  Missouri  Legislature  creating  the  Board  of  Police 

Commissioners  for  the  City  of  St  Louis,  which  authorizes  the  president 
of  the  board,  upon  satisfactory  information  that  there  are  any  prohibited 
gaming-tables  or  other  gambling  devices  in  the  city  of  St  Louis,  to  issue  his 
warrant  for  their  seizure,  and  to  cause  the  same  to  be  publicly  destroyed  by 
burning  or  otherwise,  is  unconstitutional.  —  Ibid. 
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Constitutional  Law — Continued. 

OnUed  States  courts  will  adopt  the  construction  of  State  courts  upon  local 

laws. — In  cases  depending  upon  the  constitution  or  statutes  of  a  state  the 
Supreme  Court  of  the  United  States  adopts  the  construction  of  the  constitu- 
tion or  statutes  given  by  the  courts  of  the  State,  when  that  construction  can 
be  ascertained,  and  when  different  and  conflicting  interpretations  have  not 
been  made  by  the  State  courts. — Fairfield  v.  County  of  Gallatin,  XJ.  S. 
Sup.  Ct,  Cent  L.  J.,  Dec.  12,  p.  467. 

Same.  —  In  this  case  a  former  decision  of  this  court  is  changed  so  as  to 


conform  to  the  decision  of  the  Supreme  Court  of  Illinois  upon  the  question 
of  the  validitv  of  municipal  bonas  issued  bv  a  county,  such  bonds  having 
been  decided  bysaid'oourt  to  be  valid  notwitnstanding  the  new  Constitution, 
said  bonds  havmgbeen  issued  October,  1870.  —  Ibid. 

'  Power  to  delegate  legislative  authority,  —  Where  the  exercise  of  legisla- 
tive power  is  constitutionally  vested  in  a  definite  legislative  bod^,  it  cannot 
by  that  body  be  delegated  to  another.  Therefore  Congress,  which  is  vested 
by  the  Federal  Constitution  with  power  to  exercise  exclusive  Jurisdiction 
over  the  District  of  Columbia,  cannot  invest  a  local  legislature  with  such 
power;  and  the  act  of  February  21,  1871,  which  established  a  district  govern- 
ment, so  far  as  it  attempted  to  confer  on  such  government  legislative  power, 
was  inoperative  and  void.  Accordingly  a  statute  of  the  District  Legislature 
established  under  said  act,  declaring  certain  judgments  liens  on  real  estate, 
was  an  act  of  l^islation  which  Congress  alone  could  pass,  and  was  invalid.  — 
Roach  V.  Van  Iteswick,  Sup.  Ct  Dist  Col.,  Alb.  L.  J.,  Nov.  29,  p.  488. 

Contract.  —  Consideration.  —  Where  eoods  are  sold  entirely  upon  the  credit 
of  D.,  to  whom  also  they  are  chared,  but  are  delivered  to  H.,  there  is  no 
original  liability  on  the  part  of  the  latter  to  pay  for  them ;  and  the  fact  that 
the  creditor  has  been  defeated  in  an  action  upon  the  account  therefor  against 
D.,  affords  no  reason  for  him  to  recover  in  an  action  upon  the  same  account 
against  H.  And  the  fact  that  the  eoods  are  sold  for  the  benefit  of  H.,  who 
receives  and  uses  them,  does  not  muce  H.  liable,  though  he  acknowledges  Uie 
correctness  of  the  account  and  promises  verbally  to  pay  for  the  ^oods,  where 
no  consideration  exists  for  the  promise ;  and  the  moral  obligation  of  H.  to 
pav  for  the  eoods  does  not  constitute  a  sufilcient  consideration.  —  Hendricks 
V.  j^binson  &  Stevens,  Sup.  Ct  Miss.,  Alb.  L.  J.,  Dec.  18,  p.  471. 

Measure  of  damages  for  breach.  — In  this  case,  which  is  an  action  for  a 

breach  of  contract  for  the  non-delivery  of  ice,  where  the  defendant  fully  knew 
the  use  which  the  defendant  wished  to  make  of  the  ice  he  agreed  to  deliver, 
namely,  to  supply  his  ice*box  in  order  to  preserve  fresh  meat,  the  plaintiff 
may  recover  not  only  aeneral  damages,  —  that  is,  such  as  are  the  necessary  and 
immediate  result  of  the  breach,  —  DUt«/>eciaMamaees,  which  are  such  as  are 
the  natural  and  proximate  consequence  of  the  breach,  although  not  in 
general  following  as  its  immediate  effect  But  the  contract-price  of  the  ice 
sliould  be^leducted  from  the  gross  damages. — Hammer  v.  Schoenfelder,  Sup. 
Ct  Wis.,  Wis.  Leg.  N.,  Nov.  18,  p.  87. 

Right  of  rescission  —  Fraud  not  necessary — Breach  of  warranty.  —  For 

a  breach  of  warrant  on  the  sale  of  goods,  even  though  there  is  no  actual 
fraud  on  the  part  of  the  vendor,  the  purchaser  may  rescind  the  sale  by  re> 
turning,  or  ofreringto  return,  the  goods  within  a  reasonable  time.  —  Croninger 
V.  Paige,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  Jan.  16,  p.  109. 

C0RPORATION&. — Authority  to  hold  real  estate.  —  When  a  corporation  is 
authorized  by  statute  to  hold  real  propertv  necessary  to  enable  it  to  carry  on 
its  business,  the  inquiry  whether  any  particular  real  property  is  necessary  for 
that  business  is  a  matter  between  the  government  of  the  State  and  the  cor^ 

S oration,  and  is  no  concern  of  third  parties.  —  Cowell  v,  Colorado  Springs 
b.,  U.  S.  Sup.  Ct,  Alb.  L.  J.,  Dec.  20,  p.  487. 

Transfer  of  stock  in  absence  of  statutory  regulations.  —  In  the  absence  of 

legislative  regulation  as  to  the  mode  of  transferring  title  to  stock  in  a  cor> 
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Corporations  —  Continued. 

poratioQ,  and  any  provision  therefor  in  the  charter,  the  question  must  be 
.  solved  on  general  principles  of  law,  based  in  sound  reason  and  public  poUcv. 
In  Tennessee  the  owner  of  stock  in  such  corporation  may  pass  the  Utie 
thereto  by  assignment  of  the  certificate,  without  transfer  upon  the  books  of 
the  company,  or  any  notice  to  the  company ;  and  this  whether  the  assign- 
ment be  absolute,  or  merely  as  a  pledge,  or  as  collateral  security ;  and  such 
transfer  will  be  good  and  valid  not  only  against  the  owner,  but  all  the 
world.  —  Cornick  v.  Richards,  Sup.  Ct.  Tenn.,  Memphis  L.  J.,  D^c,  p.  207. 

Criminal  Law.  —  Indictment  for  felony,  conviction  for  miedemeanor.  —  The 
English  rule  that  upon  an  indictment  for  felony  a  defendant  cannot  be  con- 
victed of  a  misdemeanor  is  not  applicable  in  Ilhnois.  The  reason  of  the  rule 
not  existing  there,  the  rule  itself  does  not  exist  —  The  People  v.  Fallon, 
Cir.  Ct  Cook  Co.  HI.,  Ch.  Leg.  N.,  Jan.  10,  p.  145. 

Right  to  poll  jury  waived  by  agreement  for  sealed  verdict.  —  Where  a  de- 
fendant in  a  criminal  case  agrees  to  a  sealed  verdict,  and  the  jury  deliver 
their  verdict  finding  him  guuty  to  the  clerk  of  the  court  and  then  separate, 
the  defendant  has  no  right  to  have  the  jury  polled  when  the  verdict  is  read. — 
United  States  v.  Bridges,  U.  S.  Cir.  Ct  North.  Dist  Ala.,  Cent  L.  J..  Jan. 
2,  p.  7. 

Indiettnent — Averment  ae  to  place. — Where  an  indictment  upon  sect 


534(5,  Revised  Statutes,  charged  that  an  assault  with  u  dangerous  weapon  was 
committed  on  board  a  vessel  in  the  harbor  of  Guantanamo  in  the  island  of 
Cuba,  but  there  was  no  allegation  that  the  place  was  out  of  the  jurisdiction  of 
any  of  the  States,  Keld,  that  the  omission  of  such  an  allegation  was  fatal,  as 
whether  the  place  of  the  offence  was  without  the  jurisdiction  of  any  State 
was  material  in  determining  the  question  of  jurisdiction,  and  was  a  question 
of  fact  for  the  jury.  —  United  States  r.  Anderson,  U.  S.  Cir.  Ct  South.  Dist 
N.  Y.,  Rep.,  Nov.  26,  p.  617. 

— Admieeion  to  bail  in  capital  cases,  —  Under  a  constitutional  provision 
that  **  excessive  bail  shall  not  be  required,  and  all  persons  shall,  before  con- 
viction, be  bailable  by  sufficient  sureties,  except  for  capital  offences  where 
the  proof  is  evident  or  the  presumption  great"  there  is  no  prohibition 
against  admitting  to  bail  a  derendant  charged  with  a  capital  crime;  but  he 
may  be  so  admitted  to  bail,  within  the  sound  discretion  of  the  trial  judge.  — 
£x  parte  Brichwell,  Sup.  Ct  Miss.,  Rep.,  Nov.  26,  p.  689. 

— Limitation  of  time  of  argument —^  Abuse  of  discretion.  — Where  the  ex- 
amination of  the  witnesses,  eleven  in  number,  consumed  half  a  day,  and  the 
evidence  was  conflicting,  a  limitation  of  thirty  minutes  to  each  side,  in  a 
criminal  case,  was  an  abuse  of  the  judicial  control  of  the  use  of  time  by  the 
counsel  of  the  accused.  —  Dill  o.  The  State,  Sup.  Ct  Ohio,  Rep.,  Nov.  26, 
p.  698. 

—  Conspiracy.  —  A  conspiracy  to  slander  a  person  by  charging  him  with  a 
criminal  offence  is  indictable.  —  The  State  v.  Hickling,  Sup.  Ct  N.  J.,  Cent 
L.  J.,  Oct  21,  p.  406. 

—  Selling  liauor  without  licefise  —  Retroactive  effect  of  license.  —  Where  a 
license  to  sell  intoxicating  liquors  was  issued  on  the  seventh  dav  of  March, 
1879,  covering  a  period  of  one  year  from  January  7,  1879,  and  the  holder  of 
such  license  was  indicted  for  a  sale  made  on  March  1,  1879,  hcld^  that  the 
license,  when  issued,  legalized  the  prior  illegal  sale,  and  defendant  could  not 
be  punished  therefor.  —  The  State  0.  Wilcox,  Sup.  Ct  Ind.,  Cent  L.  J., 
Oct  21,  p.  407. 

—  Killing  prisoner  attempting  to  escape  —  Whether  charged  with  felony  or 
misdemeanor.  —  An  officer  having  in  custody  a  prisoner  charged  with  felony 
may  as  a  last  resort  to  prevent  nis  escape  shoot  and  kill  him.  But  it  is  a 
felony  for  him  to  kill  a  prisoner  charged  only  with  misdemeanor,  who  is 
endeavoring  to  escape.  —  Keneau  v.  The  State,'  Sup.  Ct  Tenn.,  Memphis  L. 
J.,  Dec,  p.  287. 
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Hatnieide  —  Presumption  as  to  degree  of  crime. — All  homicide  is  pre- 
sumed in  law  to  be  murder  in  the  second  deme.  In  order  to  elevate  the 
offence  to  murder  in  the  first  degree,  the  buraen  is  on  the  Commonwealth ; 
and  to  reduce  it  to  manslaughter,  the  burden  is  on  the  prisoner.  —  Willis  v. 
The  Commonwealth,  Sup.  Ct  Va.,  Va.  L.  J.,  Dec,  p.  741. 

Damaokb.  —  Liability  of  county  under  statute  imposing  liability  fofr  acts  of 
mob.  —  The  statute  of  Pennsylvania  gives  to  the  owner  of  property  destroyed 
by  a  mob  a  right  of  action  for  damages  against  the  county  where  such 
property  was  situated.  But  no  person  can  recover  if  it  appears  that  the  de- 
struction was  caused  by  his  illegal  or  improper  conduct,  nor  unless  it  appears 
that,  upon  knowledge  of  the  intention  to  destroy  it,  if  there  be  sufficient  time, 
notice  oe  given  to  the  sheriff  or  other  specined  officials.  Held,  that  the 
improper  conduct,  to  prevent  recovery,  must  be  the  proximate  cause  of  the 
destruction,  and  the  assertion  of  a  legal  right  in  a  legal  manner  would  not  be 
improper  conduct;  that  the  fact  that  the  riot  was  widespread  and  beyond 
the  power  of  local  authorities  to  anticipate  or  subdue,  did  not  constitute  a  de- 
fence.—  County  of  Allegheny  v.  John  Gibson's  Son  &  Co.,  Sup.  Ct  Pa., 
Alb.  L.  J.,  Nov.  29,  p.  429. 

Remote  and  proximate.  —  In  an  action  upon  a  promissory  note,  the  defend- 
ant offered  to  prove,  as  a  set-off,  that  the  plaintiff  had  agreed,  upon  a  sdven 
consideration,  to  satisfv  a  judgment  which  he  held  against  the  defendant ; 
that  he  had  failed  to  ao  so ;  and  that  as  a  consequence  the  defendant  had 
been  unable  to  raise  money  upon  his  property,  whereby  he  had  suffered 
loss.  Held,  that  the  alleged  damages  were  entirely  too  remote  and  specula- 
tive, and  could  not  properly  be  set  off.  —  Sloan  v.  Chamberlain,  Sup.  Ct.  Pa., 
W.  N.  C,  Dec.  11,  p.  536. 

DssD.  —  Condition  prohibiting  sale  of  intoxicatina  liquors,  —  A  condition  in  a 
deed  conveying  land,  that  intoxicating  liquors  shall  never  'be  manufactured, 
sold,  or  otherwise  disposed  of  as  a  beverage,  in  any  place  of  public  resort 
on  the  premises,  and  that  if  this  condition  be  broken  by  the  erantee,  his 
assigns,  or  legal  representatives,  the  deed  shall  become  null  and  void,  and 
the  title  to  the  premises  shall  revert  to  the  grantor,  is  not  repugnant  to  the 
estate  granted,  nor  is  it  unlawful  or  against  public  policy.  —  Cowell  o.  Colo- 
rado Springs  Co.,  U.  S.  Sup.  Ct.,  Alb.  L.  J.,  Dec.  80,  p.  487 ;  Ch.  Leg.  N., 
Dec.  6.  p.  105. 

Admissibility  of  extrinsic  evidence  as  to  subiect-matter.  —  The  rule  which 

allows  the  giving  of  extrinsic  evidence  to  explain  a  deed  as  to  the  extent  of 
the  subject  sold  has  no  application  where  a  subject-matter  exists  which  sat- 
isfies the  terms  of  the  instrument  of  conveyance.  —  Harvey  v.  Yandegrit^ 
Sup.  Ct  Pa.,  W.  N.  C,  Nov.  20,  p.  481. 

DlYOBCK.  —  Void  if  procured  by  fraud  —  Second  marriage  invalid  —  Adul- 
tery. —  Where  defendant,  by  fraud,  procured  a  divorce  from  his  first  wife, 
ana  then  married  another  woman,  after  which,  b^'  supplemental  proceedings, 
the  decree  of  divorce  was  declared  void  because  of  fraud  of  plaintiff  therem 
and  for  want  of  jurisdiction  in  the  court,  held,  that  in  a  prosecution  for 
adultery  in  cohabiting  with  the  second  wife  after  his  marriage  to  her,  the 
decree  of  divorce  constitutes  no  defence.  —  The  State  v.  Whitcomb,  Sup.  Ct. 
Iowa,  West  Jur.,  Nov.,  p.  602. 

Eabkmkkts.  —  Implied  easements  in  vendor  and  vendee  of  part  of  tenement.  — 
On  the  erant  by  the  owner  of  a  tenement  of  part  of  that  tenement  as  it  is 
tiien  usea  and  enjoyed,  there  will  pass  to  the  grantee  all  those  continuous 
and  apparent  easements  over  the  other  part  of  the  tenement  which  are 
necessary  to  the  reasonable  enjoyment  of  the  part  sranted,  and  have  been 
hitherto  used  for  the  benefit  thereof;  but,  except  in  the  case  of  easements  of 
necessitv,  there  is  no  similar  implication  in  favor  of  the  grantor,  who  must 
expressly  reserve  in  the  erant  any  right  he  intends  to  reserve  over  the  part 
granted.  —  Wheeldon  v.  Burrows,  Eng.  Ct  App.,  Alb.  L.  J.,  Dec.  27,  p.  507. 


892  DIGEST  OF   RECENT   CASES. 

Eabkhsnts  —  Continued. 

What  U9er  vnll  create  an  etuement.  —  User  which  is  neither  physicftlly 

preventible  by  the  owner  of  the  servient  tenement,  nor  actionAble,  cannot 
found  an  easement  A  confectioner  had  for  more  than  twenty  years  used 
larse  mortars  in  his  back  kitchen,  which  abutted  on  the  garden  of  a  physician. 
Subaequently  the  physician  erected  in  his  garden  a  consulting-room,  one  of 
the  side  walls  of  wnich  was  the  party-wall  between  the  confectioner's  kitchen 
and  the  garden.  The  noise  and  vibration  caused  by  the  use  of  the  mortars, 
which  had  previously  caused  no  material  annoyance  to  the  physician,  then 
became  a  nuisance  to  him,  and  he  brought  an  action  for  an  injunction.  Held 
(affirming  the  decision  of  Jessel,  M.  R.),  that  the  defendant  had  not  acquired 
an  easement,  either  at  common  law  or  under  the  Prescription  Act,  and  that  the 
plaintiff  was  entitled  to  an  injunction.  — Sturges  v.  Bridgman,  Eng.  Ct  App., 
Alb.  Lb  J.,  Nov.  15,  p.  889. 

BOCLKBIABTICAL  Law.  —  Subordination  to  civil  —  ProfesHon  of  priest — Exer- 
ciae  of  profession  cannot  be  suspended  by  bishop  vfithout  eharae  and  hear- 
ing.  —  The  profession  of  a  priest  is  his  property,  and  the  prohibition  of  the 
exercise  of  that  profession  Dy  a  higher  church-officer,  without  accusation  or 
hearing,  is  a  proceeding  contrary  to  the  law  of  the  land,  which  a  court  of 
equity  will  restrain.  —  O'Hara  0.  Stack,  Sup.  Ct.  Pa.,  Cent.  L.  J.;  Jan.  9,  p. 
28;  Alb.  L.  J.,  Dec.  27,  p.  607. 

Equity.  —  Bill  of  review  —  Performance  of  decree  necessary  prerequisite,  — 
The  decree  must  be  performed  before  a  bill  of  review  can  be  brought  If 
the  decree  be  for  land,  the  possession  must  be  surrendered;  if  it  be  for 
money,  it  must  be  paid.  Wnere  there  has  been  a  failure  to  perform  the 
decree,  a  bill  of  review  will  be  dismissed  on  motion.  —  Burley  v.  Flint  U.  S. 
Cir.  Ct  North.  Dist  HI.,  Rep.,  Jan.  7,  p.  4. 

Equttablb  Estates.  —  7b  60  of  inheritance,  what  words  necessary,  —  To  create 
an  equitable  estate  of  inheritance,  under  a  deed  convening  land  to  a  trustee, 
words  are  necessary  implying  an  inheritable  quality  in  the  estate  of  ce^ui 
que  trust.  Where  such  a  de&  contemplates  no  estate  beyond  the  life  of  the 
cestui  que  trust,  the  beneficial  estate  terminates  and  reverts  to  the  erantor, 
although  an  estate  in  fee  is  vested  in  the  trustee.  —  Starr  v.  Kealhofer,  Sup. 
Ct  Tenn.,  Cent  L.  J.,  Jan.  2,  p.  8. 

Election  Laws.  —  Tie  vote — Does  not  authorize  an  appointment,  tu  in  case  of 
vacancy.  —  At  a  general  election  in  November,  I878,  there  was  a  tie  vote 
between  the  two  nighest  candidates  for  the  office  of  prothonotary  of  the 
Common  Pleas  of  Bucks  County ;  the  governor,  assuming  there  was  a  va- 
cancy, commissioned  one  of  the  said  candidates  to  serve  as  prothonotary  for 
the  term  of  one  year.  Upon  proceedings  bv  quo  warranto,  it  was  held  that 
there  was  no  vacancy  in  the  office  which  could  be  filled  by  the  governor  by 
appointment  but  that  the  prior  incumbent  was  entitled  to  holci  over,  there 
being  a  failure  to  choose  his  successor,  the  said  prior  incumbent  having  been 
elected  "  for  the  term  of  three  years  *  *  *  and  until  hie  successor  shall 
be  duly  qualified."  (Const  Pa..  Art  XIV.,  sec  2.)  Election  bein^  one  of 
the  necessary  processes  of  qualification,  there  can  be  no  qualification  of  a 
successor  if  there  is  no  election.  — The  Commonwealth  v.  oarrett  Sup.  Ct 
Pa.,  Leg.  Int,  Jan.  9,  p.  17.  • 

Eminent  Domain. — Abandonment  of  proceedings  —  Suit  for  damages. — 
When  incipient  proceedings  are  taken  by  a  city  to  condemn  property  to  the 
public  use,  and  are  abandoned  before  consummation,  if  the  city  aces  not  ex- 
ceed its  lawful  authority  to  the  injury  of  the  owner  pending  the  proceedings, 
it  cannot  be  held  liable  for  damages  which  the  owner  ma^  inciaentally  sus- 
tain by  reason  of  the  proceedings. — Felton  v.  City  of  Milwaukee,  Sup.  Ct 
Wis.,  Wis.  Leg.  N.,  Nov.  20,  p.  41. 

Misuse  of  the  right — Imposition  on  court. —  The  Pittsbuivh  Coal  Com- 
pany owned  mines  five  miles  distant  from  the  San  Joaouin  River;  and  in 
order  to  secure  convenient  transportation  for  its  coal,  the  Pittsburgh  Railway 
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Company  was  incorporated  by  the  stockholders  of  the  coal  company.  The 
articles  of  incorporation  declared  the  purpose  of  the  new  company  to  be  to 
transport  freieht  and  passengers.  Upon  this  representation,  and  m  the  be- 
lief that  the  land  was  required  for  a  public  use,  the  District  Court,  by  the 
usual  judicial  proceeding,  authorized  the  corporation  to  take  land  wbich< 
was  the  private  land  of  K.  for  its  railway.  The  railway  was  constructed 
and  was  operated  exclusively  for  the  transportation  of  the  coal,  no  passen- 
ger or  other  cars  being  provided  for  the  use  of  the  public.  Held^  that  the 
Proceedings  in  condemnation  amounted  to  an  imposition  upon  the  court  — 
'he  People  ex  rel.  v.  Pittsburgh  Railroad  Co.,  Sup.  Ct  Cal.,  Pac.  Coast  L. 
J.,  Nov.  16,  p.  281. 

Same. — In  such  a  case,  it  is  competent  for  the  State,  upon  discovering 


the  misuse  of  its  authority,  by  which  private  property  has  been  wrongfully 
taken,  to  interpose,  by  its  attorney-general,  to  correct  the  abuse.  —  Ibidi 

EviDSNCS.  —  Parol  evidence  to  contradict  written  instrument.  —  It  is  well 
settled  that  parol  evidence  may  be  admitted  to  contradict,  vary,  or  even 
avoid  a  written  instrument,  where  it  is  proved  that  but  for  the  oral  stipula- 
tion it  would  not  have  been  executed,  excepting  only  in  the  case  of  negotiable 
paper  in  the  hands  of  innocent  holders  for  value.  —  Hoopes  v.  Beafe,  Sup. 
Ct  Pa.,  Leg.  Int,  Dec  19,  p.  486. 

Statute  of  Frauds  — Parol  evidence  to  contradict  loritten  instrument.  — 


The  rule  that  parol  proof  cannot  be  admitted  to  explain  or  vary  a  written 
instrument  should  be  more  rigidly  enforced  in  a  case  where  the  Statute  of 
Prauds  requires  the  contract  to  be  in  writing. — Latear  v.  National  Bank, 
Ct  App.  Md.,  Wash  L.  Rep.,  Nov.  17,  p.  618. 

Comparison  of  handwriting.  —  A  jury  may  form  their  opinion  as  to  the 

genuineness  of  a  document  bv  a  comparison  of  it  with  any  other  documents 
already  in  evidence  before  them  and  shown  to  be  the  genuine  production 
of  the  person  whose  handwriting  is  in  question.  — The  btate  v.  Miller,  Sup. 
Ct  Wis.,  Wis.  Leg.  N.,  Nov.  2i,  p.  50. 

ExscuTiON.  —  Levy  on  personal  property.  — If  a  judgment-creditor  relinquish 
his  levy  upon  personal  property,  leaving  the  same  with  the  debtor,  his  debt 
is  not  paia,  nor  is  the  lien  upon  the  debtor's  land  postponed  to  a  junior  iudg- 
ment  —  Stevens  v.  Monongahela  National  Bank,  Sup.  Ct  Jra.,  W.  N. 
C,  Nov.  27,  p.  491. 

Federal  Courts.  —  Jurisdiction  —  Corporation  not  a  citizen  of  a  State  — 
Presumption  as  to  citizenship  of  stockholders.  —  While  it  is  true  that  a  cor^ 
poration  is  not  a  citiz^en  within  the  ordinary  meaning  of  the  word  as  used  in 
the  Constitution  and  in  laws  of  Congress,  still  the  court  will  assume  as  con- 
clusively established  that  the  shareholders  or  stockholders  of  such  corporation 
are  all  citizens  of  the  State  which  created  the  corporation. — St  Louis, 
etc.,  K.  Co.  V.  Indianapolis,  etc.,  K.  Co.,  U.  S.  Cir.  Ct  Dist  Ind.,  Ch.  Leg. 
N.,  Nov.  15,  p.  78. 

Same — Consolidated  railroads  chartered  by  different  States.  —  The  fact 

that  there  are  railroad  corporations,  created  by  different  States,  which  have 
been  consolidated  under  the  laws  of  those  States,  and  the  railroad  operated 
by  virtue  of  that  consolidation  as  one  entire  line  of  road,  will  not  prevent 
the  corporation  from  being  sued  in  either  of  those  States  as  a  corporation 
created  by  the  laws  of  that  State,  provided  the  plaintiff  is  a  citizen  of  a  State 
other  than  that  of  the  State  which  creates  the  corporation.  And  the  same 
rule  applies  where  such  corporation,  as  plaintiff,  brings  its  suit  in  the  Federal 
court  in  a  State  other  than  that  which  created  it,  and  the  defendants  are  citi- 
zens of  another  State. —  Ibid. 

Lien  ofjudgiment  of  Federal  court.  —  In  order  to  their  being  liens  upon  real 

estate  in  Virginia,  judgments  and  decrees  obtained  in  courts  of  the  United 
States  held  in  that  btate  need  not  be  recorded.  The  law  of  Congress  governs. — 
United  States  v.  Humphries,  U.  S.  Cir.  Ct  East  Dist  Va.,  Va.  L.  J.,  Oct,  689. 
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Fbattdulent  Conyetancb. —  Who  may  attcLck.  —  General  creditors  cuinot 
attack  a  fraudulent  conveyance ;  but  when  the  debtor  has  died,  his  general 
creditors  have  a  lien  on  his  estate  which  gives  them  a  footine;  in  equity  to 
attack  the  conveyance.  They  need  not  obtain  judgment.  The  proof  of 
claim  is  sufficient*  to  fix  the  amount.  Th^  creditors,  rather  than  the  admin- 
istrator, are  the  proper  parties  to  file  the  bill.  —  Hasten  0.  Castner,  Ot  of 
Errors,  N.  J.,  N.  J.  L.  J.,  Jan.,  p.  21. 

Guardian  and  Ward. — Authority  of  guardian  to  leeue  property  of  hit 
ward.  —  A  guardian  has,  ordinarily,  power  to  lease  any  of  his  ward's  property 
that  is  of  such  character  as  makes  it  the  subject  of  a  lease,  but  witnoat  the 
approval  of  the  Orphan's  Court  he  cannot  dispose  of  any  part  of  the 
realty.  —  Stoughton's  Appeal,  Sup.  Ct  Pa.,  W.  N.  C,  Dec.  26,  p.  66a. 

Homestead  Law.  —  Resef*vation  of  exemptions  in  deed  of  trust.  —A  deed  of . 
trust  to  secure  certain  debts  conveys  certain  real  estate,  and  the  erantor 
reserves  in  it,  tu  himself  and  his  family,  all  exemptions  and  property  allowed 
by  the  Constitution  of  Virginia  and  all  laws  passed  in  pursuance  thereof 
and  in  addition  thereto  all  exemptions  allowed  under  tne  bankrupt  laws. 
Held,  the  reservation  is  legal  and  valid.  —  Brockenbrough's  Executors  v, 
Brockenbrough's  Administrator,  Sup.  Ct.  App.  Va.,  Va.  L.  J.,  Aug.,  p.  490. 

Antenuptial  agreement — Does  not  bar  claim,  to  homestead.  —  An  ante- 
nuptial agreement  providing  that  each  party  shall  retain  his  and  her  property 
free  from  the  control  of  the  other  will  bar  the  right  of  dower  in  the  wife  on 
the  death  of  the  husband,  but  will  not  bar  the  claim  of  homestead  made  by 
the  widow  and  children.  —  McGee  v.  McGee,  Sup.  Ct  111.,  Cent.  L.  J.,  Jan. 
9.  p.  26. 

Wife*s  interest  in,  may  be  extinguished  by  payment  under  decree  in  equity, 

when.  —  Where  a  husband,  being  the  owner  of  real  estate  occupied  as  a 
residence,  conveys  the  same  without  hiis  wife  joining  in  the  deed  and  releas- 
ing the  homestead,  and  afterwards  deserts  her,  ana  the  property  is  worth 
more  than  $1,000,  the  wife  will  succeed  to  his^estate  of  homestead;  and  the 
grantee  may  apply  to  a  court  of  equity  and  have  the  homestead  set  off,  or,  in 
case  this  cannot  oe  done,  have  $1,000  awarded  to  the  wife  in  lieu  of  her 
homestead  right,  and  thus  acquire  the  possession  of  the  general  premises. — 
Hotchkiss  v.  Brooks,  Sup.  Ct  111.,  Week.  Jur.,  Dec  11,  p.  668. 

Partnership  have  no  right  to  homestead. — The  creditors  of  a  firm  have  the 

right  to  follow  the  firm  assets  into  land  bought  with  the  purchase-money  of 
otner  land  in  which  the  assets  were  first  invested,  and  the  partner  making  the 
investment  cannot  claim  a  homestead  exemption  in  such  land  as  against  the 
firm  creditors.  —  Chadfout  v.  Grant,  Sup.  Ct  Tenn.,  Memphis  L.  Jt,  Dec,  p. 
262. 

Infancy.  —  Mortgage  piven  for  borrowed  money — Avoidance  of  eontracL  — 
The  mortgage  of  an  infant  upon  his  personal  property  for  borrowed  money, 
there  being  no  delivery  of  tne  mortgaged  property,  'is  voidable  at  his  elec- 
tion at  any  time  during  his  infancy ;  and  if  the  property  is  taken  from  his 
possession  under  the  mortgage,  without  his  consent,  he  may  reclaim  the 
same  upon  disaffirmance  of  the  contract,  without  returning  or  offering  to 
return  the  money  borrowed,  it  not  appearing  that  he  has  the  ability  so  to 
do.  —  Miller  v.  Smith,  Sup.  Ct  Minn.,  Week.  Jur.,  Nov.  27,  p.  642. 

Insurance.  —  Insurable  interest  —  H.  agreed  to,  and  did,  advance  to  the  M.  S. 
Co.  a  specified  amount,  to  enable  it  to  cultivate  a  farm  during  the  year  1876, 
and  the  company  executed  to  him  its  notes  for  the  amount  Mvanced.  As  a 
part  of  the  advance,  he  purchased  and  delivered  to  it  a  certain  number  of 
mules,  with  the  agreement  that  they  were  to  remain  his  sole  property  until 
the  notes  should  be  paid,  and  that  then  the  title  to  the  mules  should  pass  to  the 
company.  Held,  that  the  company  had  an  insurable  interest  in  the  mules.  — 
Holbrook  v.  The  St  Paul,  etc.,  Ins.  Co.,  Sup.  Ct  Minn.,  Ins.  L.  J.,  Oct,  p. 
789. 

Life  insurance  and  suicide.  —  A  life-insurance  policy  contained  a  condi- 
tion that  the  company  should  not  be  liable  for  the  full  amount  of  the  policy 
**in  case  of  the  death  of  said  insured  by  his  own  act  and  intention,  whether 
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sane  or  insane."  The  insured  committed  suicide  while  insane.  Held,  that 
if  the  mind  of  the  insured  at  that  time  was  only  so  far  impaired  that  he  did 
not  understand  the  moral  quality  and  consequences  of  his  act,  the  company 
would  not  he  liable  for  the  fUll  amount  of  thepolicy.  — Adkins  v.  Columbia 
Life  Ins.  Co.,  Sup.  Ct  Mo.,  Alb.  L.  J.,  Dec  26,  p.  491. 

Mutual  inntranee  companies — Aaaeasmeni  upon   policy-holdera, — The 

policies  issued  by  the  company  provided  that  payment  of  death-losses  should 
oe  paid  by  assessment  pro  rata  upon  the  policy-holders,  and  further  pro- 
vided the  manner  of  making  such  assessment  by  the  company,  and  that  the 
assessment  was  to  be  made  upon  those  holding  policies  at  the  time  of  the  assess- 
ment. Held^  that  an  assessment  under  these  policies  does  not  make  the  policy- 
holders debtors  to  the  company  so  as  to  authorize  it  to  bring  suit  in  case  of 
neglect  or  refusal  to  pay,  nor  can  the  assignee  in  bankruptcy  of  such  com- 
pany maintain  such  suit  The  amount  to  be  assessed  is  not  an  asset  of  the 
company,  and,  when  collected,*  does  not  belong  to  the  company^  or  its  general 
creditors,  but  to  the  special  class  of  creditors,  the  benenciaries,  who  could 
alone  maintain  this  suit — In  re  Protection  Life  Ins.  Co.,  U.  8.  Cir.  Ct, 
North  Dist  111.,  Ch  Leg.  N.,  Jan.  10,  p.  144. 

Time  wUhin  which  auU  must  be  brought  aa  provided  by  terme  of  policy.  — 

Where  a  policy  of  insurance  provides  tnat  "unless  suit  shall  be  commenced 
within  twelve  months  next  after  the  loss  shall  occur,  *  *  *  the  lapse  of 
time  shall  be  taken  and  deemed  as  conclusive  evidence  against  the  validity 
ofvthe  claim,"  the  action  must  be  brought  within  twelve  months  fh)m  the 
date  of  the  actual  lo«8,  and  the  date  of  accrual  of  the  right  to  sue — t.e.,  sixty 
days  after  due  notice  and  proof  of  loss — does  not  fix  the  date  from  whicn 
the  limitation  will  run. — Johnson  v.  Humboldt  Ins.  Co.,  Sup.  Ct  III.,  Bep., 
Nov.  26,  p.  680. 

Jiepreseniationa  contained  in  application  may  be  contradicted. — It  is 

competent  for  a  respondent  to  prove  that  the  application  was  the  paper  of 
the  agent,  and  not  of  the  insured,  and  that  the  latter  did  not  know  its  con- 
tents at  the  time  of  sigpiature,  and  that  they  did  not  correspond  with  his 
statements  to  the  u^ent  —  Hanson  v.  Milwaukee  Ins.  Co.,  Sup.  Ct  Wis., 
Ins.  L.  J.,  Oct,  p.  /61. 

Intkbist.  — Rate  of,  on  note  after  maturity.  —  If  payment  of  a  note  be  not 
made  when  due,  there  is  a  breach  of  contract,  ana  the  creditor  is  entitled  to 
damages,  of  which  the  law  fixes  the  amount  according  to  the  standard  applied 
in  all  such  cases.  It  is  the  leg^l  rate  of  interest  where  the  parties  nave 
agreed  upon  no  other.  In  the  absence  of  a  stipulation  that  the  contract-rate 
should  continue,  no  such  intendment  can  be  inferred.  —  Holden  9.  The 
Freedman*s  Saving  and  Trust  Co.,  U.  S.  Sup.  Ct,  Wash.  L.  Bep.,  Jan.  6, 
p.  6. 

Jxn>OMXirr. — Lien  of  obtained  by  ^aud. — When  the  ofiScers  and  directors 
of  an  insolvent  corporation  which  is  in  debt  to  them  undertake  to  ^in  prece- 
dence of  other  creditors  by  obtainins^  judgment  by  default  and  issumg  execu- 
tion thereon,  it  is  a  fraud  in  law  vrhich  will  entitle  them  to  no  precedence 
over  general  creditors  in  the  distribution  of  the  proceeds  of  a  sheriff's  sale 
of  the  personal  property.  —  Hopkins  &  Johnson's  Appeal,  Sup.  Ct  Pa.,  W. 
N.  C,  Jan.  16,  p.  88. 

Lien  continues  after  debtor's  death,  when.  —  It  seems  that  the  lien  a  judf^ 

men trcreditor  gets  by  virtue  of  the  commencement  of  suit  by  creditor's  bul 
survives  the  death  of  the  debtor,  and  that  his  property  then  passes  to  the 
personal  representatives  charged  with  the  lien,  and  that  the  deots  are  to  be 
paid  out  or  the  assets,  after  tnis  lien,  like  any  other  legal  lien,  has  been  first 
satisfied.— First  National  Bank  v.  Oage,  Sup.  Ct  Ul.,  Ch.  Leg.  N.,  Dec.  18, 
p.  118. 

To  what  lien  attaches.  —  As  respects  equitable  interests  and  things  in 

action,  the  rule  appears  to  be  that  the  lien  is  fixed  by  the  commencement  of 
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the  suit :  but  as  to  chattels  liable  to  execution  at  law,  the  lien  is  liable  to  be 
defeated  by  the  actual  seizure  of  the  chattels  on  execution  in  favor  of 
another  creditor,  before  the  appointment  of  a  receiver.  —  JbuL 

JuRiSDiCTTON.  —  Obtained  by  fraud  —  Proeesa  served  on  defendant  bnm^ 
within  the  jurisdiction  of  the  court  by  fraud.  —  Where  defendant  in  a  civil 
action  hasoeen  induced  bv  plaintiff's  fraudulent  representations  to  come 
within  the  jurisdiction  of  ttie  court,  the  summons  then  served  upon  him  will 
be  set  asiae  although  the  design  of  the  representations  was  to  obtain  his 
arrest  upon  a  criminal  charge,  and  the  institution  of  the  civil  action  was  an 
after-thought  It  eeema  that  in  such  a  case  the  action  should  be  dismissed, 
even  after  defendant  has  made  a  voluntary  general  appearance  therein.  — 
Townsend  o.  Smith,  Sup.  Gt  Wis.,  Week.  Jur.,  Jan.  8,  p.  682. 

Land  Department.  —  Of  the  United  States. — The  decision  of  the  land 
department  upon  questions  of  fact  are  not  subject  to  review  by  the  oouita.^ 
Powers  V.  Leith,  Sup.  Ct.  Cal.,  Pac.  Coast  L.  J.,  Jan.  8,  p.  878. 

LiLNDLORD  AND  Tenant.  —  Removal  of  fixtures.  —  Where,  before  the  sur- 
render of  possession,  the  tenant  asked  the  landlord  if  he  might  leave  the  fixt- 
ures in  the  demised  premises  (a  store),  to  which  the  landlord  replied  that  he 
was  willing,  as  the  fixtures  might  help  him  to  rent  the  store,  held,  that  this 
was  simply  a  permission  to  leave  the  fixtures  behind,  and  did  not  imply  a 
license  to  re-enter  and  remove  them  after  surrender  of  possession. — Joslynv. 
McCnbe,  Sup.  Ct  Wis.,  Am.  L.  ^g.,  Nov.,  p.  711. 

Validity  of  covenant  in  lease  waiving  exemptions. — A  lessee  covenanted 

in  a  lease  of  a  farm  that  the  rents  therefrom  agreed  to  be  paid,  "  whether  due 
or  to  become  due,  shall  be  a  perpetual  lien  on  any  and  all  the  crops  raised 
on  the  farm,  and  on  any  and  all  the  cattle,  etc.,  kept  on  the  premises,  etc, 
whether  the  same  be  exempt  from  execution  or  not"  Held^  that  the  cove- 
nant was  valid,  and  created  a  lien  upon  exempt  property  named  therein.  — 
Fejarosy  t;.  Broesch,  Sup.  Ct  Iowa,  Alb.  L.  JT,  Nov.  22," p.  412. 

Libel.  — Malicious  publication  —  Truth  of  the  statements.  —  The  defendant, 
who  was  not  a  reporter  or  otherwise  connected  with  the  press,  sent  to  a 
newspaper  a  report  of  certain  proceedings  in  a  County  Court  The  report 
contained  matter  defamatory  of  the  plaintiff;  and,  in  an  action  brought  by 
him  against  the  defendant  for  the  libel,  the  jury  found  that  the  report  was  a 
fair  and  substantially  accurate  one,  but  was  sent  with  a  certain  amount  of 
malice.  Heldf  that  the  plaintiff  was  entitled  to  judgment  upon  these  find- 
ings. —  Stevens  v.  Sampson,  Eng.  Ct  App.,  Cent  L.  J.,  Jan.  9,  p.  2& 

Lien.  —  Property  held  under  conditional  sale.  —  A  lien  for  repairs  will  not  attach 
to  property  taken  and  held  under  a  conditional  sale,  unless  the  vendor 
authorized  the  work  to  be  done.  —  Small  v.  Bobinson,  Sup.  Ct  Me.,  Sep., 
Nov.  26,  p.  686. 

Lost  Property.  —  T^^fe  of  finder^  Place  of  finding.  ^The  finder  of  lost 
property  has  a  title  to  it  superior  to  that  of  any  otherperson  except  the  loaer 
or  real  owner.  The  place  of  finding  makes  no  difference  in  tnis  rule. — 
Bowen  v.  Sullivan,  Sup.  Ct  Ind.,  Am.  L.  Beg.,  Nov.,  p.  686. 

-^—  Same. — An  employee  in  a  paper-factoiy,  whilst  engaged  in  assorting  a 
bale  of  old  papers  purchased  by  the  proprietor  for  manufacture,  found  cer- 
tain lost  genuine  bank-bills  enclosed  in  a  clean,  unmarked,  and  undirected 
envelope  which  formed  part  of  such  bale,  and,  to  ascertain  whether  they 
were  genuine,  delivered  them  to  the  proprietor  on  his  promising  to  return 
them ;  but  he  retained  the  same,  notwithstanding  the  demand  of  the  finder, 
who  brought  suit  for  the  value  thereof.  Held,  that  the  plaintiff  was  entitled 
to  recover.  —  Ibid. 

Marriage.  —  Conflict  of  laws  as  to  capacity  of  parties  — Validity,  how  deter^ 
mined,  — Where,  of  the  two  contracting  parties  to  a  marriage,  one  is  domiciled 
in  England  and  the  other  in  a  foreign  country,  and  neither  of  the  parties  is 
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subject  to  any  personal  incapacity  recognized  by  the  laws  of  England,  the 
marriage  is  valid  even  though  the  party  havine  the  foreign  domicile  be 
subject  to  a  personal  incapacity  recognized  by  the  laws  of  the  country  in 
which  such  party  is  domiciled.  —  Lottomeyer  v.  De  Barros,  £ng.  High  Gt 
of  Just.  Alb.  L.  J.,  Dec  6,  p.  460. 

HXRCANTILR  AoKNCT.  —  Liability  ofy  for  default  of  attorneys. — Defendants 
baving  a  "mercantile  agency,"  with  a  "collection  department,"  in  Wiscon- 
sin, pTaintifTs  left  with  them  a  claim  for  collection,  and  took  from  them  a 
receipt  statine  the  amount  of  such  claim  and  that  it  was  to  be  transmitted 
by  mail  for  collection  or  adjustment  to  an  attorney,  at  the  risk  and  on  account 
of  plaintiffs,  and  the  proceeds  to  be  paid  over  or  accounted  for  to  them,  when 
received,  by  defendants'  attorney,  tfeld,  that  under  such  receipt  defendants 
were  not  liable  for  the  acts  or  the  default  of  the  attorney  employed  by  them 
to  collect  the  claim,  unless  they  were  guilty  of  gross  negligence  in  the  selec- 
tion of  such  attorney.  (Lyon  and  Ta^'Tor,  J  J.,  cussenting.)  —  Sanger  v.  Dun, 
Sup.  Ct  Wis.,  Alb.  L.  J.,  Dec.  20,  p.  489. 

MoRTOAOK.  —  Conversion  of  timber  by  mortgaqeor  after  condition  broken  — 
Mortgagee  can  recover  against  purcKaser,  —  A  mortgagee  out  of  possession 
after  condition  broken  can  recover  in  conversion  for  property  removed 
wrongfully.  No  demand  need  be  made ;  and  that  the  purchase  was  made 
in  good  faith,  and  without  any  notice  or  knowledge  of  the  default,  will  not 
constitute  a  defence.  —  Searle  v.  Sawyer,  Sup.  Ct  Mass.,  Rep.,  Dec.  24,  p. 
820;  Cent  L.  J.,  Dec.  12,  p.  466. 

—  Assumption  of  mortaaae  debt  by  purchaser  of  mortgaged  property  — 
Parol  evidence  to  establish  suck  assumption,  —  Plaintiff  conveyed  certain 
real  estate  to  defendants,  subject  to  a  mortgage  given  by  plaintiff  and  others, 
but  without  any  covenant  on  the  part  of  detenaants  to  assume  and  pay  tbe 
same.  The  mortgage  was  afterwards  foreclosed,  and  plaintiff  was  compelled 
to  pay  his  share  o?  a  deficiency.  In  an  action  to  recover  of  defendants  the 
amount  so  paid,  held^  that  evidence  was  admissible  to  show  a  parol  agree- 
ment made  by  defendants  at  the  time  of  the  transfer  to  assume  and  pay  plain- 
tiff's proportion  of  the  mortga^  in  addition  to  the  consideration  expressed 
in  the  deed.  —  Tanitor  v.  Hemingway,  Sup.  Ct  N.  Y.,  Week.  Jur.,  Jan.  8, 
p.  628. 

Equitable  mortgage  —  Deed  absolute  on  its  face  —  Parol  evidence.  — ^Parol 

evidence  of  the  urgent  need  of  mone^  by  the  grantor  at  the  time  a  deed  was 
given,  inadequacy  of  the  consideration  paid,  and  admissions  subsequently 
made  by  the  erantee,  is  competent  and  is  the  testimony  ordinarily  adduced 
to  turn  a  deed  absolute  on  its  face  into  an  equitable  mortgage.  The  facts 
that  the  grantee  never  made  any  written  promise  to  repay  the  money,  and 
was  under  no  express  legal  obligation  to  do  so,  and  that  no  time  of  payment 
waff  agre<'d  upon,  are  not  conclusive.  There  being  no  time  fixed  within 
wbich  the  money  is  payable,  it  id  payable  presently  and  the  whole  sum  is 
immediately  due.  —  Bennett  v.  Austin,  Ct  App.  N.  Y.,  Week.  Jur.,  Jan.  8, 
p.  686. 

MiNXS  AND  Mining.  —  Mining  rights  subject  to  servitude  of  support^  to  what 
extent. — The  grantee  of  minerals  takes  his  right  under  the  servitude  that 
he  will  support  the  surface  above  his  mine ;  and  this  servitude  holds  though 
it  may  not  be  possible  to  work  the  mine  and  yet  leave  a  sufficient  support  — 
Yandes  v.  Wright,  Sup.  Ct  Ind.,  Rep.,  Nov.  26,  p.  688. 

Satne —  What  is  surface.  —  The  term  *  'surface"  is  held  to  include  not 

merely  the  geometrical  surface,  but  as  well  all  strata  superincumbent  upon 
the  mineral  strata  granted.  —  Ihid. 

MoNxr.  —  Current  money  of  Virgv/wi  —  Ckmfederote  money.  —  A  bond  dated 
in  Aufi^ust,  1858,  payable  five  vears  after  date,  in  "  current  money  of  Vir- 
ginia," is  payable,  not  in  Confederate  money,  which  was  the  only^  currency 
in  circulation  when  it  became  due,  but  is  payable  after  the  war  in  United 
States  currency.  —  Minor  v,  McDowell,  Richmond  Ct  Ch.,  Va.  L.  J.,  Aug., 
p.  499. 
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Municipal  Corporations.  —  Liability^  of,  for  damages  arwing  fmrn  nuisanu 
on  private  property,  — If  the  authorities  of  a  city  which  is  authorized  hy  its 
charter  to  declare  and  ahate  nuisances,  and  whicn  has  hy  general  ordinances 
declared  all  buildings  and  structures  dangerous  to  the  public  to  be  nuisances, 
after  becoming  aware  of  the  dangerous  condition  of  a  decayed  wall  situated 
so  near  to  a  street  as  to  imperil  the  lives  of  persons  passing  by  on  the  streeti 
neglect  to  cause  its  removal,  and  a  child  is  crushed  to  death  by  the  falling 
of  the  wall,  the  city  will  be  held  liable  in  damages ;  and  this  though  the 
wall  stood  on  private  property,  and  the  child,  at  tiie  time  of  the  ful,  was 
not  in  the  street,  but  was  on  private  property  within  one  foot  of  the  street.  — 

—  Kiley  9.  City  of  Kansas,  Sup.  Ct  Mo.,  Alb.  L.  J.,  Jan.  8,  p.  14. 

Enforcement  of  city  debte  —  Receiver — Mandamus. — Upon  a  bill  in 

equity  against  the  city  of  Elizabeth  by  holders  of  its  bonds,  application  was 
made  for  an  injunction  and  a  receiver  of  the  monevs,  rights,  and  credits  of  the 
city,  on  the  ground  that  it  was  insolvent  and  had  made  default  in  the  pay- 
ment of  the  interest  on  its  bonds,  and  that  its  officers  had  collected  and  pro- 
posed to  collect  taxes,  and  had  refused  to  apply  them  to  the  payment  of  the 
debt.  It  was  held,  that  the  complainants  were  not  entitled  to  equitable  re- 
lief, because  they  had  a  remedy  at  law,  —  viz.,  a  writ  of  mandamus  to  com- 
pel the  city  to  levy  a  tax  for  the  payment  of  the  debt.  The  question  whether 
the  court  of  equity  could  interfere  after  the  remedy  at  law  was  exhausted 
was  not  before  the  court  —  Goelet  v.  City  of  Elizabeth,  U.  S.  Cir.  Ct  Dist 
N.  J.,  N.  J.  L.  J.,  Jan.,  p.  14. 

Municipal  Bonds.  —  Compliance  with  provisions  for  an  election  —  Validity.  — 
Where  the  election  of  the  voters  of  a  town  to  make  a  donation  in  aid  of  a 
railroad  company  was  to  be  held  as  other  regular  town  elections,  to  be  con- 
ducted by  certam  officers  named,  a  donation  voted  at  an  ordinary  special 
town-meeting,  and  not  conducted  by  the  officers  named,  is  void. — Lipmcott 
V.  Town  of  Fana,  Sup.  Ct  111.,  Rep.,  Jan.  7,  p.  7. 

Voidable  and  void  bonds  —  Estoppel.  —  The  tax-payers  of  a  town  are  not 

estopped  to  de  ly  the  validity  of  bonds  issued  in  aia  of  a  railroad  company, 
in  the  hands  of  mnocent  holders  if  the  bonds  are  void ;  otherwise  if  voidable 
only.  —  Ibid. 

Wrongful  act  of  officer — Respondeat  superior.  — A  city  is  not  liable  in 

an  action  of  tort  to  one  whose  property  has  been  unlawfully  seized  bv  its 
treasurer  for  the  non-payment  of  taxes.  —  Wallace  v.  City  of  Menasha,  ^up. 
Ct  Wis.,  Wis.  Leg.  N.,  Jan.  16,  p.  108. 

National  Banks.  — Liability  of  stockholders.  —  S.  bought  shares  in  a  national 
bank,  and  caused  them  to  oe  transferred  to  E.,  who  wtis  in  his  employ,  S. 
remaining  the  real  owner.  Held^  that  S.  was  liable  as  stockholder  upon  the 
failure  of  the  bank. — Davis  r.  Stevens,  U.  S.  Cir.  Ct  South.  Dist  N.  Y., 
Alb.  L.  J.,  Dec.  20,  p.  490. 

Authority  to  buy  and  sell  commercial  paper.  —  National  banks  have  no 

power  to  buy  and  sell  commercial  paper;  they  may  discount  notes  presented 
for  that  purpose,  but  their  power  does  not  extend  to  the  purchase  of  such 

Saper.  —  I^azear  v.  National  Union  Bank,  Ct  App.  Md.,    Wash.  L.  Rep., 
fov.  17,  p.  613. 

Violation  of  statute  limiting  the  liability  allofved  to  be  incttrred  by  any 

one  person.  —  Sec.  5200  of  the  Revised  Statutes  of  the  United  States,  limit- 
ing the  amount  of  liabilities  of  any  person,  firm,  or  company  to  a  national 
bank,  is  a  rule  laid  down  to  regulate  the  loans  ojf  the  bank  K>r  its  own  best 
interest,  not  to  regulate  its  customers.  A  violation  of  this  section  exposes 
the  bank  to  loss  or  its  franchises  at  the  suit  of  the  comptroller  of  the  cur* 
rency,  but  a  contract  otherwise  lawful,  with  a  national  bank,  is  not  void 
though  purposely  made  in  evasion  of  this  section.  — Stephens  p.  Monongahela 
National  Bank,  Sup.  Ct  Pa.,  W.  N.  C,  Nov.  27,  p.  491. 

^^'Jurisdiction  of  State  and  Federal  courts.  —  The  State  and  Federal  courts 
have  -concurrent  jurisdiction  in  actions  by  and  against  national  banks.  — 
Ibid. 
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Usury.  —  A  national  bank,  by  charging  usurious  interest  on  overdrafts 

upon  it,  loses  the  right  to  recover  anv  interest  at  all.  —  Third  National  Bank 
of  Philadelphia  v.  Miller,  Sup.  Ct  Pa.,  W.  N.  C,  Nov.  27,  p.  496. 

Note  held  by  hank  aa  security  for  overdrafts —  Usurious  interest  on  over' 

draft,  —  Where  a  note  was  held  by  a  national  bank  as  collateral  for  overdrafts 
upon  it,  and  a  suit  is  brought  upon  the  note,  the  action,  though  nominally 
upon  the  note,  is  actually  to  recover  those  overdrafts  as  against  the  makers 
01  the  note  as  sureties.  Such  sureties  are  entitled,  in  case  usurious  interest 
has  been  charged,  to  defalcate  all  the  interest  charged  as  against  the  total 
amount  of  overdraft  claimed.  —  Ibid, 

Nkolioencb. — lAabUity  of  railroad  for  injury  to  trespasser.  —  A  railroad 
company  is  not  liable  for  injuries  occasioned  by  one  of  its  en^nes  to  an  em- 
ployee of  one  who  has  contracted  to  repair  a  bridge  on  a  highway  over  its 
road,  when  it  appears  that  such  employee,  at  the  time  «f  the  injury,  was 
crossing  over  the  track  from  one  abutment  to  the  other,  under  the  direction 
and  for  the  convenience  of  the  contractor,  and  that  no  inherent  difficulty  in 
the  nature  of  the  work  required  such  a  use  of  the  track.  —  Sweeny  r.  Bos- 
ton, etc.,  R.  Co.,  Sup.  Ct.  Mass.,  Cent.  L.  J.,  Jan.  2,  p.  7. 

By  engineer  in  running  train  rapidly.  — Where  the  engineer  of  a  freight- 
train  ran  it  rapidly  past  the  depot  while  a  passenger- train  was  about  stop- 
ping at  the  station,  he  was  guilty  of  gross  negligence.  Passengers  may 
assume  that  the  road  will  be  free  from  obstructions  when  a  train  stops  at  a 
station  to  deliver  and  receive  passengers.  —  Terry  r.  Jewetti  Ct.  App.  N.  Y., 
Rep.,  Dec.  24,  p.  826. 

NxGOTiABLS  Paper.  —  Bank  cheek — Holder  of  has  no  claim  against  drawer — 
Priority  between  foreign  assignment  and  local  attachment.  —  A  bunk  in  Mis- 
souri sold  to  plaintiff  for  value  a  draft,  wherein  it  directed  a  bank  in  New 
York,  where  it  had  a  deposit,  to  pay  to  the  order  of  plaintiff  a  sum  less  than 
the  sum  on  deposit  Before  the  draft  whs  presentea  for  payment,  the  Mis- 
souri bank  made  an  assignment  for  creditors  in  Missouri,  in  which  was  in- 
cluded its  deposit  in  New  York.  Payment  of  the  draft  being  refused,  plain- 
tiff brought  action  in  New  York  against  the  Missouri  bank,  and  attached  the 
deposit  In  an  equitable  action  against  the  two  banks  and  the  assignee  to 
have  the  deposit  charged  with  the  payment  of  plaintiff's  claim,  held,  (1) 
that  the  New  York  bank  could  not  be  charged  as  a  debtor  to  plaintiff  and  an 
action  on  the  draft  could  not  be  maintained  against  it;  (2)  tnat  the  assign- 
ment being  valid  and  prior  in  time  to  the  attachment,  transferred  to  the 
assignee  the  title  to  the  deposit  as  against  plaintiff 's  claim.  —  Rosenthal  v. 
Mastin  Bank,  U.  S.  Cir.  Ct  South.  Dist  N.  Y.,  Alb.  L.  J.,  Jan.  10,  p.  28. 

Pledgee  of  commercial  paper  fuis  no  right  to  sell.  —  A  pledgee  of  com- 
mercial paper,  unlike  a  pledgee  of  chattels,  has,  in  the  absence  of  a  special 
contract,  no  right  to  sell  such  securities,  but  must  collect  them,  and,  after 
aying  his  own  debt,  account  to  the  pledeeor  for  the  balance.  —  Union  Trust 
o.  V.  Rigdon,  Sup.  Ct  111.,  Cent  L.  J.,  Dec.  19,  p.  487. 

—  Same  —  Authority  to  sell  will  not  authorize  a  compromise.  —  A  corpora- 
tion held  in  its  hands,  »is  pledgee  for  a  debt  due  to  it  by  R.,  two  notes  of  M.  for 
$2,000  and  $1,000,  both  overdue.  These  notes  were  placed  in  the  hands  of 
the  company  under  a  contract  which  ^ave  it  authority  to  sell  them  for  the 
purposes  of  the  debt  **at  public  or  private  sale."  Without  having  broug^ht 
suit  against  M.,  or  demanded  pa^^ment  of  him,  the  company  wrote  to  him 
stating  that  R.  was  indebted  to  it  in  a  balance  of  over  $1,800,  and  offering  M.  ' 
the  first  chance  to  purchase.  A  few  days  later  the  company  surrenderea  the 
two  notes  to  M.  on  his  paying  them  $1,842.72,  the  amount  then  due  from  R. 
Held,  that  this  was  not  a  *'sale"  within  the  meaning  of  the  contract,  but 
was  a  compromise  and  was  unauthorized.  —  Ibid. 

^  Certificate  of  deposit  —  Payable  in  currency.  —  A  certificate  of  deposit, 
payable  to  order,  of  a  certain  number  of  dollars  "  in  currency  '*  is  negotia- 
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ble.  The  word  "currency"  in  a  certificate  of  deposit  means  " money,"  and 
includes  bank-notes  issued  by  authority  of  law  and  in  actual  and  general  cir- 
culation at  their  legal  standard  value.  — Klauberv.  Biggerstaff,  Sup.  Ot  Wii^, 
Cent.  L.  J.,  Dec  19,  p.  488. 

Holder  of  note  as  collateral  security  —  Innocent  holder^  when.  —  A  cred- 


itor who  takes  a  negotiable  note  before  maturity,  so  indorsed  that  he  becomes 
a  party  to  the  instrument,  as  collateral  security  for  a  preexisting  debt, 
in  consideration  of  an  extension  of  time  to  the  debtor  actually  granted,  i^ 
according  to  the  law-merchant,  a  holder  for  value,  and  his  rights  as  such 
are  not  affected  by  equities  between  antecedent  parties  of  which  he  had 
no  notice.  —  Oates  v.  First  National  Bank,  etc,  U.  S.  Sup.  Cu,  Ch.  Leg. 
N.,  Dec  20,  p.  119. 

Bond  —  Possession  alone  not  sufficient  to  show  title.  —  The  mere  possession 

of  a  bond  is  not  sach  an  evidence  of  property  as  will  justify  a  payment  to  the 
holder,  without  authority,  express  or  implied,  from  the  owner  to  collect  the 
same.  —  Brown  v.  Taylor^s  Committee,  Sup.  Ct  Va.,  Va.  L.  J.,  Oct,  p.  622. 

Parties.  —  Who  may  be  joined  as  defendants.  —  A  number  of  miners,  each 
carrying  on  business  independently,  deposited  debris  known  as  "  tailing*'  in 
a  river  which  ran  through  plainti^'s  land  below  the  mines,  which  **  tailings" 
was  deposited  by  the  river  upon  plaintiff's  land,  to  its  injury,  and  the  miners 
severally  threatened  to  continue  depositing  such  tailings.*  Each  miner,  in 
all  this,  acted  for  himself,  and  not  in  collusion  or  combination  with  any 
other.  Heldj  that  an  action  to  restrain  such  acts  being  done  and  threatenea, 
in  which  the  miners  were  joined  as  defendants,  couid  not  be  sustained. — 
Keyes  v.  Little  Rock  Mining  and  Water  Co.,  Sup.  Ct.  Cal.,  Alb.  L.  J.,  Jan. 
17,  p.  49. 

Practice.  —  Amefidment  of  process.  —  In  the  absence  of  legislation  to  the 
contrai-y,  a  court  has  the  discretion  to  permit  an  officer  to  amend  a  return 
with  or  without  notice,  and  at  any  time  after  the  date  thereof,  so  as  to  bind 
the  parties  to  the  action,  or  those  claiming  under  them  as  privies.  — Richards 
V.  Ladd,  U.  S.  Cir.  Ct.  Dist  Or.,  Am.  L.  Rec,  Nov.,  p.  264. 

Same.  —  But  a  court  cannot  authorize  a  return  to  be  amended  so  as  to 

affect  the  rights  of  third  persons,  acquired  in  good  faith  prior  to  such  amend- 
ment. —  Ibtd. 

Patent  Law. — Injunction  to  restrain  infringement — Against  carrier  as 
agent.  —  An  injunction  may  be  issued  to  restrain  a  company  from  transport- 
ing articles  which  are  infringements  upon  the  complainant's  patents.  The 
carrier  in  such  case  is  the  agent  and  servant  ot  the  infringing  owners  of  the 
goods  in  promoting  and  effecting  their  sales. — American  Cotton  Co.  v. 
McCready,  U.  S.  Cir.  Ct  South.  Dist  N.  Y..  Rep.,  Dec.  24,  p.  811. 

Defences  aaainst  action  for  the  price  of  a  patent-right  —  State  courts.  — 

In  an  action  in  the  State  court  to  recover  the  price  agreed  to  be  paid  for  a 
patent-right,  the  defendant,  for  the  purpose  ot  showing  want  or  failure  of 
consideration,  may  show  that  the  patent  is  void ;  that  the  invention  is  value- 
leas  ;  that  the  patentee  was  not  the  inventor  of  the  patented  article ;  and  this 
may  be  done  by  proof  that  the  invention  had  been  in  use  before  the  patent 
issued,  or  that  the  patent  is  an  infringement  of  a  prior  patent.  —  Croninger 
V.  Paige,  Sup.  Ct.  Wis.,  Wis.  Leg.  nT,  Jan.  15,  p.  109. 

Principal  and  Surety.  —  Discharge  of  surety  by  neglect  to  prosecute  pHnei' 
pal.  —  A  surety  will  only  be  exonerated  when  the  creditor  has  refused  to 
Drin^  suit  after  a  positive  request  and  explicit  declaration  by  the  surety  that 
he  will  otherwise  hold  himself  discharged.  — Fidler  o.  Hershey,  Sup.  Ot  Pa., 
W.  N.  C,  Jan.  1,  p.  5. 

Agreement  with  prineipai  to  extend  time  of  payment  —  Usurious  consider^ 

ation.  —  An  agreement  for  delay,  in  consideration  of  parol  promise  to  pay 
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ten  per  cent  interest,  does  not  discharge  the  surety  to  a  note,  as  such  prom- 
ise IS  not  binding.  —  McLin  v,  firakebill,  Sup.  Ct.  Tenn.,  MemphiB  X.  J., 
Dec,  p.  254. 

Bailro AD6.  —  Mortgagee's  interest  —  Unfinished  road — New  corporation,  — 
The  mortgagee  of  a  railroad  company  which,  failing  to  construct  and  oper- 
ate its  road,  has  sold  and  assigned  its  rights  and  property  to  a  new  corpora- 
tion which  does  construct  and  operate  the  road,  has  no  claim  upon  the 
property  of  the  new  corporation  unless  he  makes  adequate  compensation 
for  the  performance  of  the  contract  bv  the  new  company.  —  Chicago  &  South- 
em  R.  Co.  v.  Lowenthal,  Sup.  CL  III.,  Rep.,  Nov.  26,  p.  681. 

Same,  —  The  only  property  which  the  mortgiu^e  of  a  railroad  company, 

which  has  failed  to  construct  and  operate  its  roao,  and  which  has  sola  and 
assi^ed  its  rights  and  property  to  a  new  corporation,  binds  is  the  equity  it 

has  m  work  done.  —  Ibid, 

• 

Liability  to  indictment  for  nuisance  —  Obstruction  of  public  highway, — 

An  indictment  will  lie  against  a  railroad  corporation  for  the  creation  and 
maintenance  of  a  public  nuisance ;  although  tne  mere  construction  of  a  rail- 
road track  across  a  public  highway  in  pursuance  of  law  is  no  nuisance,  yet 
it  must  be  so  constructed  as  not  to  impede  the  passage  or  transportation  of 
persons  or  property  along  the  same ;  if  it  be  so  constructed  as  to  present  a 
permanent  and  dangerous  obstruction  to  travel,  it  is  clearly  a  nuisance  for 
which  an  indictment  will  lie.  —  Northern  Central  R.  Co.  v.  The  Common- 
wealth, Sup.  Ct  Pa.,  Leg.  Int.,  Dec.  26,  p.  494. 

Real-Ebtate  Law. — License,  —  The  general  rule  applicable  to  license  in 
respect  to  real  property  is  that  an  executory  license  is  revocable  at  the  will 
of  the  licensor,  even  though  the  licensee  has  expended  money  on  the  faith  of 
the  license ;  and  that,  too,  without  refunding  the  money  expended.  —  Potter 
V.  Mercer,  Sup.  Ct  Cal.,  Pac  Coast  L.  J.,  Nov.  29,  p.  272. 

KsGORDS.  — Right  of  inspection.  —  A  citizen  of  the  United  States  does  not  pos- 
sess at  common  law  an  inherent  and  unlimited  right  to  inspect  the  books 
and  records  of  the  courts ;  such  a  right  exists  only  as  allowed  bv  statute  or 
rule  of  court — Re  McLean,  U.  8.  Cir.  Ct  South.  Dist  Ohio,  Cent  L.  J., 
Nov.  28,  p.  425. 

Sale.  —  When  title  to  personal  property  passes,  —  Contracts  for  the  purchase 
and  sale  of  chattels,  if  complete  and  unconditional,  and  not  within  the  Stat- 
ute of  Frauds,  are  sufficient,  as  between  the  parties,  to  vest  the  property  in 
the  purchaser,  even  without  delivery ;  the  rule  being  that  such  a  contract 
constitutes  a  sale  of  the  thing,  and  that  its  effect  is,  if  not  prejudicial  to  cred- 
itors, to  transfer  the  propertv  to  the  purchaser,  afi;ainst  every  person  not 
holding  the  same  under  a  oonifide  title  for  a  valuable  consideration  without 
notice.  — Hatch  v.  Standard  Oil  Co.,  U.  S.  Sup.  Ct,  Ch.  L^.  N.,  Dec  27, 
p.  128. 

Special  Pebfobmance.  —  Of  contract  for  sale  of  national-bank  stock  will 
not  be  decreed, — In  an  equitable  action  to  enforce  specific  performance  of 
an  agreement  to  sell  shares  in  a  national  bank,  which  the  purchaser  wished 
to  obtain  for  the  purpose  of  seourins  control  of  the  bank,  keld^  that  specific 
performance  would  not  be  decreed,  (1)  because  generally  equity  wul  not 
enforce  specific  execution  of  a  contract  relating  to  personal  cmittels,  and  (2) 
because  a  decree  enforcing  the  agreement  in  question  would  be  against  public 
policy. — Folls's  Appeal,  Sup.  Ct  Pa.,  Alb.  L.  J.,  Jan.  10,  p.  27. 

Social  Club.  —  Power  of  expulsion — Regulations  ofy  must  conform  to  ordi- 
nary principles  of  justice  —  Right  of  member  to  notice  and  hearing  —  Injunc" 
tion, — The  committee  of  a  club,  in  proceeding  under  a  rule  which  gives 
them  power  to  expel  a  member  of  the  club  for  misconduct,  are  bound  to  act 
according  to  the  ordinary  principles  of  justice,  and  are  not  to  convict  a  mem- 
ber of  a  grave  offence,  which  shall  warrant  his  expulsion  flrom  the  club, 
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without  giving  him  fair,  adequate,  and  sufficient  notice,  and  an  opportunity 
of  meetinfi'  the  accusations  brought  against  him  and  of  either  defending  or 
palliating  nis  conduct;  and  where  suen  notice  has  not  been  given,  the  courts 
will  interfere  by  injunction  restraininjg  the  committee  from  canyine  out  their 
resolution  to  expel  the  member. — Fisher  v.  Keane,  Eng.  Ct  Ch.,  Kep.,  Jan. 
7,  p.  29. 

Stattttb  of  Limttatioks.  —  When  it  eommenees  to  run.  —  In  an  action  by  a 
merchant,  upon  an  open  account,  for  goods  sold  and  delivered  in  the  city  of 
Jackson,  Mississippi,  Uie  court  instructed  the  jury  that  if,  by  the  custom  of 
the  merchants  of  Jackson,  open  accounts  become  due  on  the  1st  of  January 
succeeding  the  year  in  which  the  goods  are  sold,  and  there  was  no  understand- 
ing between  plaintiff  and  defendant  to  the  contrary,  then  the  Statute  of 
Limitations  would  not  bar  the  account  sued  upon  until  the  statutory  time  of 
limitation  from  the  Ist  of  January  succeeding  the  year  in  which  tne  goods 
were  sold.  Held,  that  the  instruction  is  correct  — Hendricks  v,  Bobinson  & 
Stevens,  Sup.  Ct.  Miss.,  Alb.  L.  J.,  Dec.  18,  p.  471. 

SuRyrvAL  01"  Actions.  —  An  action  in  tort  for  negligence  or  deceit  will  lie 
against  the  personal  representative  of  a  deceased  wrong-doer. — Tichnorv. 
myes,  Sup.  Ct  K.  J.,  Cent  L.  J.,  Dec.  12,  p.  470. 

Same — Caae  in  judgment.  —  An  action  ex  delicto  WM  brought  against 

the  administratrix  of  a  deceased  attomey-at-law  for  neeligenoe  in  the  dis- 
charge of  his  duty,  and  in  some  of  the  counts  deceit  was  charged.  Held,  that 
the  action  was  sustainable.  —  THd. 

Taxation.  —  Taxation  of  bonds.  —  Constitutional  law.  —  The  Constitution  of 
the  United  States  does  not  prohibit  a  State  from  taxing,  in  the  hands  of  one  of 
its  resident  citizens,  a  debt  held  by  that  citizen  upon  a  resident  of  another 
State,  such  debt  being  evidenced  by  the  bond  of  the  debtor,  and  the  payment 
being  secured  by  deed  of  trust  or  mortgage  upon  real  estate  situated  in  the 
State  in  which  the  debtor  resides.  —  KirtiandT  v.  Hotchkiss,  U.  S.  Sup.  Ct, 
Cent  L.  J.,  Dec^  6,  p.  445. 

Trade-Marks.  '—  Constitutional  law  —  Authority  of  Federal  government  to 
pass  trade-mark  laws. — The  Wislation  of  Congress  in  reeard  to  trade- 
marks, contained  in  the  act  of  tfuly  8,  1870,  sees.  77-^4,  and  embodied  in 
the  United  States  Revised  Statutes,  sees.  4987-4947,  is  unconstitutional. 
Congress  has  no  power,  either  under  the  authority  g^ven  by  the  Constitution 
to  pass  laws  securing  to  authors  and  inventors  tne  exclusive  right  to  their 
respective  writings  and  discoveries  (Art  L,  sec.  8,  subd.  8),  to  enact  a  law 
relating  to  trade-marks,  or,  under  that  given  to  regulate  commerce  with  for- 
ei^  nations  and  among  the  several  States,  to  enact  a  general  trade-mark  law 
without  limitation  as  to  its  application.  The  trade-mark  legislation  being 
invalid,  the  criminal  enactments  designed  to  protect  the  rights  conferred  by 
such  legislation  are  invalid.  —  United  States  v.  Steffens,  U.  S.  Sup.  Ct,  Alb. 
L.  J.,  Dec.  6,  p.  447 ;  Cent  L.  J.,  Dec.  5,  p.  449 ;  Ch.  Lieg.  N.,  Dec  6, 
p.  108. 

Trust.  —  WTien  voluntary  trust  will  not  be  enforced.  —  Defendant,  when  de- 
positing his  own  money  in  a  savings-bank,  in  order  to  obtain  more  interest 
therefor,  deposited  it  in  several  sums  in  trust  for  each  of  his  children.  He 
retained  control  of  the  same  for  his  own  use,  stating  that  he  wished  it  to  be 
considered  his  money,  and  added  to  it  from  his  earnings,  and  drew  from  it 
for  his  use  during  a  number  of  years.  Held,  that  a  trust  was  not  established 
in  the  moneys  deposited  so  as  to  entitle  defendant's  children  to  ask  a  court  of 
equity  to  interfere  with  defendant's  control  of  such  moneys.  —  Weber  e. 
Weber,  Sup.  Ct  N.  Y.,  Alb.  L.  J.,  Jan.  17,  p.  61. 

Will.  —  Direction  to  devisee  to  pay  legacy  does  not  create  a  charge  on 
land.  —  It  is  well  settled  that  a  mere  direction  by  a  testator  that  a  devisee 
shall  pay  a  legacy  does  not  thereby  create  a  char^  on  land.  There  must  be 
something  more,  —  express  words,  or  necessary  implication  from  the  whole 
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will,  that  Buch  was  the  intention.  The  words  following  a  devise  to  John  and 
Edward,  "  but  the  said  John  and  Edward  are  to  pay,^'  are  not  sufficient  to 
create  a  charge  on  the  land  devised.  —  Cable's  Appeal,  Sup.  Ct.  Pa.,  Leg. 
Int.,  Jan.  2,  p.  6.. 

—  CkmstrucHon  of,  —  In  the  interpretation  of  wills,  the  attending  circum- 
stances of  the  testator,  such  as  the  condition  of  his  family  and  character  of 
his  property,  ought  to  be  taken  into  consideration.  —  Blalce  9.  Hawkins,  U. 
8.  Sup.  Ct,  Va.  li.  J.,  Aug.,  p.  460. 

—  When  bequest  vests  — *  Testator,  after  directing  the  payment  of  his  debts, 
says:  I  direct  that  all  the  property  I  have,  or  in  whicn  1  have  an  interest, 
both  real  and  personal,  be  sold  as  is  customary  in  such  cases,  and  the  net  pro- 
ceeds of  the  sale  to  be  divided  into  four  parts,  namely :  my  brothers,  J.,  W., 
and  L.,  to  have  each  a  fourth  part,  and  the  other  fourth  part  to  be  divided 
among  my  brother  W.'s  children,  —  each  one  to  have  the  amount  of  his 
share  when  he  arrives  at  the  aee  of  twentv-one.  The  debts  due  me  from  my 
brother  W.,  I  give  to  him.  Held,  the  Bequests  to  the  children  of  W.  did 
not  vest  at  the  death  of  the  testator,  but  only  as  and  when  each  child  arrived 
at  the  age  of  twent^r-one ;  and  therefore  the  children  dying  before  attaining 
that  age  took  nothing  under  the  wilL  —  Major's  Executors  o.  Major's  A<f 
ministrator,  Sup.  Ct  Y  a.,  Ya.  L.  J.,  Oct,  p.  626. 
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